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D o NOTES OF RECENT CASES. e 


‘ADVERSE POSSESSION—Vacant site—Use for holding a shandy on one day every 


. Wweek—Possession when adverse to true owner—Tests l vs 
ARBITRATION ACT (X OF 1940), S. 28 (2)—Takes away power of arbitrators 


`  to-extend time to submit their award ace 
ARMS ACT (XI OF 1878), Ss. 4 and 19 (/)—Possession without license of unser- 
viceable revolver—If offence Rep. 283 .. 


CARRIERS ACT (IIT OF 1865), 8. 3 and Sch. —Radio set—If ‘scientific or 
musical instrument’’—Liability' of carrier for damage to : m 
‘CATTLE TRESPASS ACT (I ‘OF 1871)—Common object of assembly to commit 
offence under—Conviction under S. 147, I.P.(!.—Snustainability si 
CIVIL PROCEDURE CODE (V OF 1908), S.. 37—Court to which a case is refer- 
¿7 Tred for a finding—How far Court of first instance—Presentation of execu- 
... tion application to it—Effect on limitation sa 
>———S. 47, O. 21, r. 72 and 0. 48, r. (1) (g)—Decree-holder purchasing 
"| benami in name of stranger—Objection to validity—Order on—RSecond appeal 
does not lie : atte 

S. 48—Decree affirmed on appeal—timitation of 12 years for execution— 

. Starting point ak 
~—_——§. 48—Sale in execution set aside under S. 23 of Madras Act IV of 1938 


—Amendment of decree by scaling down after 12 years of the original decree— | 


Old execution petition if can be revived and exeeution proceeded with REP. 358. 
———$. 51, Proviso and O. 21, rr. 17, 37 and 40—Deecree-holder not debarred 
from executing decree by arrest because of proviso to S. 51—~Discretion of 
Court whether or not it will order arrest ae 
S. 100—Second appeal—Question whether inference of fawd or collusion 

can be drawn from admitted facts—Is one of law 


O. 1, r. 10—Snuit against karnavan as representing a Malabar tarwad— 
Compromise entered into by karnavan after passing of preliminary deeree— 
Compromise prejudicial to interests of tarwad—Right of jenmi member to be 
added as party and continue proceedings Rep. (1944) 1 M.L.J. 19 .. 

——-—— 0. 21, r. 90, Proviso I—Order directing security to be furnished—If can be 
made after petition for setting aside sale had been ‘‘numbered’’—If number- 
ing is ‘‘admission’? is 

O. 21, r. 92, Proviso—‘Person affected’’—If refers only to persons ad- 


versely affected—Scope of proviso Rer. 180 
O. 22, r. 3—Death of plaintiff, benamidar—Real owner, if can be added 
as legal representative Rep. 862 


O. 22, r. 10 and O. 1, r. 10—Applicability—Mortgagee’s suit for decla- 
ration that hypotheca belonged to her wiortgagors and not to others who claim- 
ed it—Purchaser of the property in execution of the mortgage-decree—Right 
to be added as plaintiff in declaration suit Rep. 594 .. 

O. 33, r. 6—Question whether there is cause of action or not for purpose 
of admission of application—Only allegations in the plaint together with the 
documents referred to in it to be considered Rep. 177 .. 

O. 38, r. 9—Dismissal of suit—Effect on attachment before judgment— 
Decision of appellate Court reversing decree of trial Court—Effect—Purchaser 
of property in the interval—Rights of Se 

0. 41, r. 23— (Madras amendment)—If can affect Court-Fees Act, 8. 13 

0. 41, r. 27—(Madras amendment)—Eviđence available to party at 
trial—Not to be admitted in appeal—Appeal to be decided on evidence on the 
record and not to be remanded for further evidence si 

0. 41, r. 27 (1) (¢)—If suit can be remanded for examining Court witness 
and fresh disposal Rep, 312 |, 

———O. 47, r. 1 and S. 151—Cannot be invoked to set aside order dismissing 
an execution petition for default ba 
CIVIL RULES OF PRACTICE (MADRAS HIGH COURT), R. 144—Note dated 
19th March, 1926, permitting the making of order ‘‘struck off’? on execution 
petitions—Desirabijlity of rescinding a 
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23 


33 


27 


10 


23 


COMRANIES ACT (VII OF 1913), 5. 186 (2)—Scope—Suit by liquidator against 
a contributory for debt due to ecompany—Right to claim set-off 
S. 202—Order directing’ public examination of direetors—A ppealability— 


Notice to directors before ordering their public examination on Ba ora 


under S. 196—Not essential . 499 
CON TRACT—Consideration—Subseription promised for founding a 

commenced on the strength of the promise—Enforceability of promise—Subse- 

quent flourishing. state of school—If makes the contract unenforceable zs 


CO-OWNERS—Exelusive -'possession of portion by one—When ouster of others— 
Rights of user—Limits 
COURT-FEE—Suit for partition and possession—Prayer for cancellation of Bar 
passed against the Karnavan as such—OCourt-fee payable 
COURT-FEES ACT, S. 7 (5) AND SCH. II, ART. 17 (6)—Applicability. Rep. 172. 
— BR. 13—If affected by Madras Amendment to Ò. 41, r. 23, C.P.Code .. 
CRIME—‘‘Preparation’’ and ‘‘attempt’’—Tests 
CRIMINAL PROCEDURE CODE (V OF 1898), Ss. 35, 395 AND 398—Sentenee 
of imprisonment in default of payment of fine—When can be made to rum eon- 
currently with substantive sentence 
S. 40—Government servant invested with certain powers—Reverting to ori- 
service after ‘‘foreign service’*—Effect on powers originally invested. 
S. 164—Statement under—Extent to which can be used in evidence Ss 
S. 190—Referred charge-sheet by Sub-Inspector of Police on the ground 
that story of assault was exaggerated and complainant was not anxious about 
ease—Power of Magistrate to take cognizance and try the case Rep. 597 
S. 195—Complaint for offence under S. 211, 1.P.C.—Evidence likely to 
be let in not before the Court in its entirety—If justifies complaint by private 





party ee 
— S. 253—Order of discharge by Bench of Magistrates giving benefit of 
doubt to accused—If should give reasons ae 
———-S. 342—Scope and procedure to be adopted Rep. 389 .. 


S. 435—Sub-Divisional Magistrate conducting inquiry into allegation against 
police officers in complaint forwarded to him as required by Police Order No. 157 


—Order relating to such inquiry—Revisability Rep, 182 
—§. 488—Husband with venereal disease insisting on wife sharing bed with 
him—Wife staying away—Right to maintenance Rep. 150 


S. 488—Petition by wife for maintenance for herself and child—Finding that 
wife was living aduiterous life—Right to allowance on behalf of the child. 
Rep. 318 .. 
————S. 517—Aceused convicted under City Police Act, S. 65 of being found in 
possession of hides suspected to be stolen—Confiscation—If can be ordered 
of the cart in which the hides were carried Rep. 447 
S. 517—Appliecability—Conviction under Defence Rules for hoarding small 
coins—Confiseation of eoins—If can be ordered Rep. 500 .. 
—————-S. 526 (9)—Scope—Discretion of Sessions Judge to refuse adjournment 
on intimation of intention to apply for transfer of case Rep. 524 .. 
—————-8. 562 (1)—Not applicable to offence under S. 326, L.P. Code. Rup. 176 
CRIMINAL TRIBES ACT (VI OF 1924), S. 22 (1) (b)—Registered members fail- 
ing to send children to school as directed by manager of settlement—If liable to 





conviction Ree. 175 
DEFENCE OF INDIA ACT AND RULES—Power of Provincial Government to 
make rules and delegate its powers *. Rep. 429 .. 


R. 81 (4)—Attempted transport of rice outside a District in contraven- 
tion of order prohibiting it—Confiscation of the rice-—Propriety 
——— R. 81 (4) and Food Grains Control Order—Condition No. 6 embodied | in 
license to wholesale dealer in rice—Breach—If punishable as contravention of 
order under the Defence of India Rules, r. 81 (4) Rep. 378 .. 
R. 90. (2) (d) and (3)—Hoarding ‘of small coins—Gist of offence Rup. 280 
R. 90 (3)—Conviction for hoarding small coins—Power to order confisca- 
tion of the coins—Applicability of S. 517, Cr.P. Code Rep. 500 .. 
ESTOPPEL—If operates against any person claiming through the person who is 
estopped 
EVIDENCE ACT (I OF 1872), S. 32—Effect on of R. 23 of Ordinance IL of 1943. 
~S. 33—-Witness whose presence cannot be obtained without delay or ex- 
pense—Deposition before committing Magistrate on charge of murder—When 


admissible in Sessions trial 
S. 114,°Illus. (a@)—Presumption from possession of ‘stolen property?’— 
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12 


14 


18 
21 


rif applicable where property was obtained by criminal misappropriation Rep. 334, 


1943—II—G 


§ 


EVIDENCE ACT, S. 133 and Illus. (b) to 8. 114—Conviction founded on testimony of 
accomplice— Validity ; 

GRANT—Village community—If can be grantee l BEP, 294 

HINDU LAW—Gift—Minor—Mother and guardian of—If can make a valid gift of 
portion of minor’s property Rep. 432 .. 

Gift deed in favour of woman by her step-sons for her maintenance - 

Interest conveyed—Limited or absolute 

Joint family—Manager—Gift of small plot of land to enable a Roman 





Catholic Church being built—Competence—How far binding on co-parceners » 


Rep. 664 
—————Joint family—Purchase of property by coparcener—Presumption and onus. 
Reversioners—Partition of property with possession even during widow’s 
lifetime—Legal effect—Estoppel Rep. 178 
HINDU RELIGIOUS ENDOWMENTS ACT (IL OF 1927), S. 57—Power of 
Board to settle scheme includes power to setile a scheme for any specific endow- 
meut attached to temple—Only melvaram endowed—Scheme providing the proper- 
ties to be leased out by public auction and payment of portion of rent to Kudi- 
varamdar—ainvalidity Sie 
HINDU WIDOWS’ REMARRIAGE ACT (XV OF 1856), S. 6—Particular ceremonies 
or rites—If essential for validity of the marriage 
HINDU WOMEN’S RIGHT TO PROPERTY ACT (XVIIL OF 1937)—Suit for parti- 
tion by Hindu widow—If to be considered as one by a person out of possession 


for purposes. of Court-fee REP, 172 
INSOLVENCY—Bailance due on running aecount—When ean form basis of insol- 
veney proceedings as a claim for a pera sum Rep, 361... 


LIMITATION ACT (IX OF 1908), S.  14—Applicability—Suit filed in wrong 
Court on legal advice which is found to be not bona fide—Time spent in if can 
be deducted in computing limitation for filing the suit in the proper court Rep. 375, 

S. 19—Debtor merely touching the pen of the writer making a mark for 

the debtor regarding endorsement in promissory note—Sufficiency as acknow- 
ledgment 

Art. 36—Shareholder’s claim for damages against directors of company 
for incorrect statemenis in prospectus—Limitation 

—————Art. 75—Mortgage directing payment of amount in instalments with pro- 
vision for payment of whole amount on default in payment of any instalment— 
Notice demanding whole amount on default—Subsequent receipt of instalments 
—Effect on limitation 
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— Art. 182 (ii)—Decree or order where there has been an appeal— Starting 


puint of limitation for execution 
Art. 182 (5)—Order rejecting execution petition without its being num- 
bered—When ‘‘final order’? saving limitation for subsequent execution appli- 
cation 
MADRAS AGRICULTURISTS’ RELIEF ACT (IV OF 1938)—Scaling down aiid 
amendment of decree~-If extinguishes the liability for costs of execution .. 
-Ss. 7 and 8—Payments by non-agriculturist eo-debtor—Appropriation to 
costs and interest due under decree—If can be re-appropriated by agriculturist 
debtor towards principal after cancelling interest 
S. 7—Proceedings for confirmation of sale in execution held before 1st Oet. 
1987—‘‘If proceeding against’? the property in execution, nullified under Act 
IV of 1938 1, ge 
S. 8—Mortgage in respect of cash advance of Rs. 2,500 repayable in nine 
yearly payments of Rs. 537-8-0 each—-Sealing down—‘‘Interest’’—-Meaning .. 
S. 8—Open payment towards a debt—Appropriation—Presumption as to 
intention ee 
————§. 10 (2) (7) —Delivery of possession of property to mortgagee to be enjoy- 
ed for a fixed period in lieu of a cash receipt; arrears under earlier mortgage 
and a lump sum fixed as future interest—If exempt from operation of Act IY 
of 1938 


———-5S, 10 (2) ()}—Mortgage stipulating for no rate of interest and atig 
that possession has been delivered—Mortgagor : not delivering possession—En- 
titled to benefit of the Act sa 


———-—8. 2l—Insolvency—Alienation of all the properties long before Act IV 
“ came into force—Official Receiver getting alienation set aside in 1941 for benefit 
of ereditors—Ift confers a saleable interest in the insolvent to apply® for relief 
under the Act. os 


' a “a - a 4 
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25 
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19 
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MADRAS CHILDREN ACT (IV OF 1920), 8. 22—Child or young person as defined 


jn the Act—Imprisonment even in default of fine—Contravenes the section 
MADRAS CITY MUNICIPAL ACT (IV OF 1919), Ss. 103, 390-A and 411—Charge 
for arrears of property tax—Enforceability against any portion of property for 
the entire amount—S. 390-A—Period of limitation fixed. by—If retrospective— 
—. 411—Effect 
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8. 288 and Seh, VI—Grant of license for installing and working lino-type 


machine in a printing press—Separate licence for melting lead for working thé 


enachine—If ean be insisted on Rep. 107 


MADRAS CITY POLICE ACT (III OF 1888), S. 65—Conviction of accused for be- ' 
ing found in possession of hides suspected to be stolen—Cart in which hides * 


were carried—If can be confiscated Rep. 447 


MADRAS DEBT CONCILIATION ACT (XI OF 1936), S. 18—Certificate of Board 


that debtor has made a fair offer which the creditor ought reasonably to have 
accepted—Order directing certificate to be issued made within 12 months of 
application though order itself was made after 12 months—Hffect. Rer. 194 
—_————-§. 18 (2)—I#f controls the seond proviso to 8. 14 (1) = 
MADRAS ENTERTAINMENTS TAX ACT (X OF 1939), §. 12—Officer authoris- 
ed by the Local Government to enter place of entertainment to see whe- 
ther thé provisions of the Act and rules are complied with—If entitled to be 
admitted to the entertainment itself f Ey 
MADRAS ESTATES LAND ACT (I of 1908), Ss. 116 and 121—Price of lots fixed b 
Revenue Divisional Officer under S. 116—-If upset price below which the selling 
officer cannot sell ja 


MADRAS HINDU RELIGIOUS ENDOWMENTS ACT (IL OF 1927), S. 69— ` 


Property granted to archakas burdened with service—If liable to contribute 
under 8, 69 = 
MADRAS LOCAL BOARDS ACT (XIVi OF 1920), S. 88—Cess levied under 
Madras Elementary Education Cess Act, S. 34 (2)—If ‘‘land cess’’—Landlord’s 
right to recover half the amount from his cowledar—Agreement of tenant to 
pay interest—Enforceability Rep. 315 .. 
—— Ss. 171 and 207 and Sch. VIII—Private market continuing after the Act 
came into force—Necessity for license—Receiver appointed by Court holding the 
market without license—Prosecution—Sanction of Court appointing receiver not 
essential ie 
S. 207 (2)—Order directing payment of fine of Rs. 5 per day until encroach- 
ment is completely removed—Can be passed only if there has been a prior con- 
viction and then a conviction on a second charge-shcet Rep. 595 


MADRAS PREVENTION OF ADULTERATION ACT (IIT OF 1918), 8. 5 (1) 
(b) and rules thereunder—Rr. 27 and 29 (b)—Sample of milk adulterated with 
water purchased by Sanitary Inspector and. sent for chemical analysis—Convie- 
viction if can be based on i Rer. (1944) 1 M.L.J. 16 


MADRAS PROBATION OF OFFENDERS ACT (II OF 1937), 8. 5—Duty of 
Magistrate to find accused guilty before sending the papers to a higher Magis- 
trate for passing sentence—Magistrate to whom the papers are sent cannot go 
into the question of the guilt or otherwise of the accused REp. 675 


MALABAR COMPENSATION FOR TENANT’S IMPROVEMENTS ACT (I OF 

1900), Ss. 5, 6 and 7—Improvements made after filing a suit for ejeetment and 

in spite of injunction—Right to compensation P 

S. 6 (3)—Deposit of amount of compensation for improvement dirercted in 

the original decree—If should be made before relief by revalution of improve- 
menis could be asked for under the section 


MOTOR VEHICLES ACT (IV OF 1939), Ss, 38 (1) and 42 (1)—Vehicle regis- 
tered only as a motor car—Use for transport of goods without obtaining a certi- 
ficate of fitness and without a special permit—Offence Rep. 197 

——S. 82—Applicability—Ticket Inspector travelling on foot board of motor 
bus—If in charge of the vehicle contravening S. 82 ss 


PENAL CODE (XLV OF 1860), S. 21 (a)—Talayari, when a publie servant— 
Assault of talayari assisting in kist collection—Offence under S. 382, I.P.C. 
Rep. 674 
S. 147—Common object of assembly to commit an offence under the Cattle 
Trespass Act—Conviction under S. 147, I.P. Code—Sustainability 


l S. 183—Mere objection to seizure of goods by the police—No offence .. 
————S. 300, Exception 4—Blow with rice-pounder during exchange of abuse be- 
tween the aecused and the deceased—If falls within exception 4 of S, 300— 
Absence of motive or intention to kill—Effect Rer, (1944) 1 M.LJ. 14 .. 
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PENAL CODE (XLV OF 1860), S. 300, Thirdly—Scope—Injury sufficient to cause, 
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fo. 
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death in the ordinary course of nature—Test Rep. (1944) 1 MLJ. 25 ... 3 


————-8. 379—-Gist of offence—Removal of articles for compelling payment of 
dues to accused—If theft 


id 
r ory 


S. 464, Expl: 2—Document in the name of a fictitious person—If forgery 


—Idol—If ‘‘person’’ under. the Penal Code, whose signature is capable of bein 

forged ` ; Rep. 445 .. 
PRACTIOE—Decree against Mahomedan heirs making them liable to the extent of 

assets of deceased in their hands—Execution sale without impleading the legal 


representative of one of the defendants dying after decree—Effect on validity 


of sale ; $ 
: Decree directing charged properties to be sold in a particular order—Execut- 





17 


. 85 


ing Court has no jurisdiction to vary order in which properties are to be sold... 
Sale in pursuance of such order is ultra vires and of no legal effect wens 





taching creditor to the unpaid purchase money due to the judgment-detor 


Execution—Decree for yearly maintenance of widow—Unchastity of decree- 
holder—If ground for refusing execution 





Execution proceedings—Subsequent purchaser of portion of -hypotheea im- 
pleaded in mortgage suit—Not precluded from raising objections in the execu- : 


tion and need not file separate suit 


Execution—Attachment—Property sold before attachment—Right of at- _ 


~Jurisdiction—Suit for partition of a share in an estate—Jurisdictional value ` 


—If to be the'market value of the share or of whole estate Rep. 106 .. 


——Maintenance—Decree for—Subsequent discovery by decree-holder of the 
existence of other family properties which were not included in the plaint—If 
entitles plaintiff to sue for enhancement of rate of maintenance toe 

vr Order of Insolvency Court fixing the amount of the remuneration of the Re- 
ceiver in connection with the composition in insolveney—Is judicial order which 
cannot be modified by the District Jurge by an administrative order 





Payment into Court of decree amount as condition for stay of execution—. `. 


` Inability of decree-holder to furnish security ‘for drawing out amount—Right to 
interest subsequent to date of deposit Rep. 441 
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VALUATION OF STOCK FOR PURPOSES OF INCOME-TAX 


BY 
A. C. SAMPATH IYENGAR, B.A., B.L., ADVOCATE, MADRAS. 


It is an interesting question to consider as to how a trader’s stock has to be 
valued for purposes of income-tax. A trader is bound to have at the end of the 
year of account, stock left over and unsold. Have they to be valued, at all, for 
the purpose of ascertaining his profits? That is the first question, and if they 
have to be, has tax got to be paid to the Crown treating such value as actually 
realised at the close of the accounting year. To answer these questions in the 
affirmative would seem rather odd, but that such is the correct position seems to 
be well-established by the decided cases. (I am not at present referring to the 
basis of valuation—about which later.) That a valuation has to be made of 
the stock on hand at the commencement and at the close of the accounting year, 
for the purpose of ascertaining the trader’s true state of affairs cannot admit of 
much doubt. It is only then that the profits earned by him can be calculated. 
Lord Sands has observed: 

“Where a trader sits down to ascertain from his books his profits or losses for the year, 
it is not enough that he should set on one side the money he has paid out other than capital 
out-lay and on the other the money he has received im respect of the year’s business 
plus the price he paid for commodities now in his possession. There are at least three 
other things that he must take into account, the present value of these commodities, the 
debts he has incurred, and the debts due to him, in respect of the year’s operations. 
Whimster & Co. v. Commissioners of Inland Revenue. 

Fletcher Moulton, L.J., in Spanish Prospecting Co., In re?, has observed: 

“Profits implies a comparison between the state of a business at two specific dates 
usually separated by an interval of a year, . . . The fundamental meaning is the amount 
of gain made by the business during the year. This can only be ascertained by a com- 
parison of the assets of the business at the two dates.” 

A mere enumeration of the assets, he added, would not be enough. In 
calculating the profits, the assets 

“must be valued and not merely enumerated. . . . The figure inserted to represent 
stock-in-trade must be arrived at by a valuation of the actual article.’ 

The question that then arises is, what is the position, if the value of the goods 
has altered—either increased or decreased, since their acquisition. A trader in 
tea for instance might have acquired tea at Re. 1 per lb. at the commencement, 
or during the course, of the accounting year, but the price of the tea might have 
gone up to Rs. 2-8-0 per Ib. at the close of the year. If he had 1,000 lbs. of tea 
stock unsold at the close of the year, it means that the value of the stock has gone 
up by Rs. 1,500. .Can this increase be regarded as profits earned during the year? 

cae 
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Jhe answer is in the affirmative. For, according to Fletcher ‘Moulton, L.J... 

_ “Even if the assets were identical at the two periods (commencement and close af the 
accounting year), it would by no means follow that there had been neither gain nor doss, 
because the market-value, the value in exchange, of these assets might have altered greatly 
in the meanwhile.” 

To understand this statement, it needs to be borne in mind that profits need 
not necessarily be represented in cash, it might also be in kind. The incr@ase in 
value of fixed capital, such as that of the lands or buildings or the plant or 
machinery, etc., cannot be taken into the profit and loss account as they are euly 
capital appreciation. But the increase in value of circulating capital—as opposed 
to the fixed capital—must be the subject of entry in the profit and loss account. 
The stock-in-trade is the circulating capital and when such stock-in-trade has 
been (as it ought to be) incorporated in the profit and loss account, it is no 
answer to say, that the stock has not been sold and therefore no profits have arisen 
or accrued. The Spanish Prospecting Company case’ illustrates this. In that 
case, the facts were that two persons were, by agreement entered into by them 
with the company, entitled to a salary “only out of the profits, if any, arising 
from the business of the company, which may from time to time be available for 
such purpose.” The business of the company, which ran for seven years included 
the purchase and sale of shares. The company acquired for purposes of its 
business certain shares and debentures in another company. The company went 
into voluntary liquidation in 1908 and at that time, it had certain unsold deben- 
tures. These debentures were shown in the balance sheets for the year 1908, but 
no value was placed upon the same. The profit and loss account showed a debit 
balance. The liquidator took possession of the debentures and sold them. After 
the shareholders were paid their subscribed capital, the liquidator had in his 
hands a surplus of £3,328. The question was whether the company earned 
profits between 1901-1908 (during its life) entitling the two individuals to be 
paid their salary. The contention on the part of the company was, that the 
debentures had not been sold at the commencement of the winding up and there- 
fore, there was no profit arising in the carrying on the business of the company, 
which came to an end with the winding up, and hence the two individuals were 
not entitled to any payment of salary. Swinfen Eady, J., upheld the contention ; 
but when the matter went to the Court of Appeal, it was held that the value of 
the debentures (when realized) “should be treated as undrawn profits arising 
from the company’s business.” Cozens Hardy, M.R., observed at page 98. 
“These debentures were unquestionably profits in kind made by the company in 
its business during the time it was carrying on its business.” The 
point to be noticed is this:—that if at the commencement of the liquidation, 
the company had no profits, the two individuals were not entitled to payment of 
any salary according to the terms of the agreement. They worked only between 
1001-1908 and were entitled to be paid, if there were any profits before the com- 
mencement of the liquidation. On that date, the debentures had not been sold. 
They existed in specie. Therefore, unless the debentures as such, were treated 
as profits, the two individuals were not entitled to payment of their salary. ‘The 
argument of Mr. Clauson in the Court of Appeal, who appeared for the two clai- 
mants for salary (which was accepted by the Court) is worth extracting :— 

“The business of the company here resulted in a profit, which was kept in specie until 
the winding-up and realized subsequently. The debentures were properly indicated in the 
company’s balance-sheets, though no value was placed upon them. The tights of a creditor 
are not affected by what the directors may do with reference to the domestic documents of 
the company.” 


To the remark, that these debentures were sold only later and the monies 
were realized only later and hence there could be said to be no profits during the 
life of the company, Fletcher Moulton, L.J., answered, that if the argument were 
correct, it would mean that for the purpose of calculating the profits, one cannot 
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take into account anything except the cash in the till or the safe, which is not 
correct. Profits are one thing and the conversion of profits into cash is another 
thing. The debentures in specie were profits. 


The above case is notable for another pronouncement of law and it is this. 
Though a company or a trader might in preparing his profit and loss account 
adoptea conservative basis, guided by dictates of prudence or to build up sound 
_ business, such estimation of profits are binding only on the shareholders of the 

corgpany or the partners of the firm. When the rights of a third party intervene 
these ‘domestic documents’ cease to have any value. The third party in question 
in the above case were the two individuals claiming salary. But the Crown is 
also one such. Says Fletcher Moulton, L.J.: 

“For instance, the revenue has a right to a cértain percentage of the profits of a 
company by way of income-tax. The actual profits and loss accounts of the company do 
not in any way bind the Crown in arriving at the tax to be paid. . . . Profits in cases 
where the rights of third parties come in mean actual profits and they must be calculated 


as closely as possible in accordance with the fundamental conception, or definition, to which 
I have referred.” 


That definition in the words of his Lordship is as follows :— 


“If the total assets of the business be compared, the increase which they show at the 
later date as compared with the earlier date represents in strictness the profits of the 
business during the period in question.” i 
= Summing up the effect of the above decision, Ronan, L.J., in the Court of 
Appeal in a later case in J. & R. O’Kane & Co. v. Commissioners of Inland 
Revenuet, observed that it established the following propositions :— 

“(1) The fundamental meaning of profits is the amount of gain made by the business 
in the year. (2) This can only be ascertained by comparison of the assets of the business 
at the two dates. (3) Increases of value of identical articles from rise of prices are to be 
included in valuation at end of period. (A) Where the rights of third parties do not inter- 
vene, considerable latitude is allowed. ‘Hence the strict meaning of the word ‘profits’ is 
rarely observed in drawing up the accounts of firms or companies? (Per Fletcher Moulton 
L.J. at p. 99). (5) Profits exist in kind as well as in cash. (6) Realisation is only the 
conversion of profits in kind into profits in cash.” 

This leads us on to consider the decision in O’Kane’s case itself. There the 
assessees, who were wine and spirit merchants, retired from the business in the 
spring of 1016, carrying large stocks. Subsequently in 1916 and during the year 
ended 31st December, 1917, they sold the stocks and the question was whether 
they were liable to tax in respect of the sales, for the accounting year 1917. One 
of the contentions advanced on behalf of the assessee, for exemption from tax, 
was that they were not carrying on any business after their retirement in 1916 
and that the sales effected bv them, later, of the stocks were only as a means of 
realization of the assets. This argument found favour in the King’s Bench 
Division, but in the Court of Appeal the decision was reversed and the assessees 
were held liable to duty and that decision was confirmed by the House of Lords. 
One of the reasons given by the learned Judges in the Court of Appeal was that 
the company should be deemed to have been carrying on business even during the 
winding up. But there is a second line of reasoning in the judgment of the Court 
of Appeal, apposite to our purpose, and that is, that even if the stocks had not 
been sold, the increase in value would represent profit. Ronan, L.J., instanced 
a case of a book-seller commencing business on the 1st January, 1917, with a 
stock-in-trade valued at £10,000 (being the market value on that date). Then to 
quote, his Lordship: 

“The price of books increases by 100 per cent., during the year. He sells half the 
stock in the shop for, say, £15,000. (Retail prices are, of course, much higher than the 
valuation for a sale of the entire Jot). On the 31st December. 1017, he closes down and 
shuts the shop. He has then £15,000 and half the stock. This half (a) he gets valued or 


(b) he sells by auction on the 30th December, or (c) he sells by auction on the 2nd of January, 
-1918. The result in each case (a), (b) and (c) is, owing to the rise in prices, £10,000. It 


—————— ONS re 


1. (1920) 12 T.C. 303 at 338. 





4 Baki THE MADRAS LAW JOURNAL. [1943 


cost him £1,000 for rents, assistants, etc., to run the shop. His position therefore was:— 


He had £15,000 in cash. ; ‘ 


£10,000 either in cash or goods. ‘ 





£25,000. 





His original £10,000 was gone. This left £15,000. He had paid to earn this £15,000— 
£1,000. He had therefore, a balance to the good of £14,000. His original capital ‘was at 
risk of rise or fall in prices in the shop so long as it was unsold. In my opinion, his gross 
profit was £15,000 and his net profit £14,000. It seems to me absolutely immaterial, whether 
the £10,000, the value at the end of the year of the unsold moiety of the stock, was ascer- 
tained by valuation or by either of the sales mentioned. Price is only material as a 
measure of value.” ` 

_ The important point to note in this extract is that the value of the unsold 

moiety was observed to be profits assessable to tax and it made no difference, 
whether the value of this unsold stock was ascertained by a mere valuation or by 
actual sale. The two stood exactly on the same footing. The learned Judge 
after referring to a prior decision in Eyre v. Glover’, to the effect that profits are 
nothing more than “an excrescence upon the value of the goods beyond the prime 
costs,” proceeds later on to observe: , 
_ “Profits earned are none the less real profits, because they have not been converted 
into cash. Realization only means exchanging assets for cash. . . . We must start 
with the proposition that the value of the stock at the close of the period must be taken 
as a factor in finding the profits arising from the business.” 

The remarks of O’Connor, L.J., in the same case are also suggestive. What 

should happen, if the trader instead of investing the sale proceeds in mortgage or 
Government securities or income yielding securities or in Fixed Deposit utilizes 
them in purchase of further stock. If a trader should offset all his profits by 
acquisition of fresh stocks, is it to be stated that the Crown has no right to levy 
tax? His Lordship remarks that during the while the business is running :— 
_ “the time and skill of himself and of his staff have been employed in the business of 
buying and selling to the best advantage; his capital, instead of earning dividends or income 
by being lent out on mortgage or invested in funds, has been devoted nter alia to the 
purchase of the necessary stock-in-trade for his business; from this combination of labour 
and capital he hopes to secure, and if successful does secure, a sum of money (or its 
equivalent in commodities, debts due, and assets generally) which will compensate him 
for_the locking up of his capital in the business, including the risk, which that involves, 
and for the time, skill, and labour of himself and of those employed by him. That will be 
his profit and it will include the appreciation in value of his stock-in-trade, if ‘such appre- 
ciation has taken place. If his stock-in-trade is worth £X on the rst April, and is £X+-Y 
on the following 31st March, his profit—making such additions and deductions as may be 
necessary in respect of cash received, debts due by and to him, and so on—will be £ Y.” 

The learned Judge further points out that the actual sale, if any on the 31st 
March (the closing date) has not made the £ Y profit. The sale might be a 
measure of profit, but it has not created it. 


The above judgments are sufficient authority to show that the increase in 
value of stock is profit. They are also profits ‘received’, in the business, for 
Rowlatt, J., remarks in the Naval Colliery Company, Lid. v. Commissioners of 
Inland Revenue. 


“Now one starts, of course, with the principle that has often been laid down in many 
other cases, that the profits for income-tax purposes are the receipts of the business less 
the expenditure incurred in earning those receipts. It is quite true and accurate to say, 
as Mr. Maugham says, that receipts and expenditure require a little explanation. Receipts 
include debts due and would also include at any rate in the case of a trader goods-in-stock. 


Apart from jurists, even economists regard the value of the stock on hand 
as part of the receipts. Marshall in his Book on Principles of Economics states 
as follows :— 


“When a man is engaged in business, his profits for the year are the excess of his 
receipts from his business during the year over his outlay for his business; the diference. 
RT ee ee ee 
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between the value of the stock and plant at tke end ond at the begimming of the year being 
taken as part of his receipts or as part of his outlay, according as there has been an increase 
or decréase of value.” 

(The above statement would not be strictly correct in regard to plant, which 
is a fixed capital.) It has to be noticed (in this connection) under the Income-tax 
Act, it is enough if the profits accrue or arise to the assessee in British India. 
The element of receipt becomes essential only in case of profits accruing or arising 
without British India to a non-resident, and in the case of a resident in respect 
of ingomes accruing or arising without British India after the 1st of April, 1933. 
[See section 4 (1) (b) (i).] © 

Next, it is to be observed, this fundamental conception of profits and losses, 
tt 1s, that affords the explanation for the allowance of depreciation of stock, for 
mcome-tax purposes, though the loss has not been realized in the accounting year. 
It is a fundamental principle of Income-tax law that no profit or loss should be 
taken into account except those actually realized during the year. But, when 
calculating profit and loss for purposes of tax, the depreciation in value of stock 
is put on the same footing as a realized loss and hence allowed, though the stock 
is yet unsold. The trader would be showing a false position of his affairs by 
continuing to value the stock at cost price, when the market has gone down. The 
shareholders of the company and the partners of the firm would be deceived into 
a false sense of business affairs, if this stock depreciation were not taken into 
account. 


“The reason for so taking into account this depreciation is this fundamental concep- 
tion of loss, not the constitution of reserve to meet apprehended losses, for such is not an 
allowable expenditure under section 10 (2) of the Income-tax Act. Contrariwise, it follows 
that if the stock has appreciated, there is a gain.” 


So far as to the conception of profits and losses. 


Now coming to the basis of valuation:—The method of valuation adopted in 
Commercial Practice and Accountancy is to value the stock at the cost or market 
price at the close of the year; whichever is lower. This, it will be observed, makes 
a partial departure from the above fundamental conception of profits and losses. 
While it recognizes and adopts the fall in the market value of the goods as loss 
(in agreement with the conception of loss as outlined above) it fails to adopt the 
increase in the value as profits, in dissonance with the same conception. In other 
words, it regards depreciation in value as a realized loss of the accounting year, 
but declines to regard the appreciated value as profits. This departure rests only 
on dictates of prudence and on a conservative method of valuation and perhaps 
business expediency also. There may be much to be said in favour of this depar- 
ture, but it is well-established that when the right of a third party, viz., the Crown 
intervenes, business considerations of prudence and expediency find no place. 
Setting apart of a reserve fund for instance has been held to be no answer to the 
Crown’s claim to a share in the true profits of the business, though, it will readily 
be conceded that such a constitution of a reserve fund tends to stability of business. 
Hence the Commercial Practice in regard to basis of valuation is inconsistent 
and refuses to apply the logic to all situations, viz., appreciation and depreciation. 

The Excess Profits Tax Instructions Book issued by the Central Board of 
Revenue, 1941, refers to the Commercial Practice. Its value as an authority 
obviously rests upon the two decisions; it mentions Whimster’s case", one of the 
two cases (which by the way is not a decision of the House of Lords as stated 
in the book) and throws only an ob:ter in regard to the Commercial Practice, the 
case itself deciding that the time charters in question there could not be regarded as 
stock-in-trade and capable of being valued as such. Hence it is not of much help. 
Brigg Neumann's case? which is the other case referred to is still less useful. It 
affords an instance of a market value having been adopted less than the cost price, 
in a particular accounting year. It decides how the market value is to be deter- 
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mined, where there is a spot-market and where there is not. It decides no more. 
Hence the helpfulness of the instructions in regard to the examination,of the 
question on principle is nil. ° 


_ The Indian Income-tax Act or the rules made thereunder contain no provi- 
sion as to the method of valuation. In this state of affairs, viz., where there is 
no statutory guidance in the taxing statute and the fundamental conception of 
profits and gains is only partly adhered to in Commercial Practice and Accountancy 
(vtz.. to the extent that it benefits the assessee and not otherwise), the question is 
whether any satisfactory solution can be found within the limits of the Incorfe-tax 
Act itself in regard to the basis or method. It is conceived such is possible and 
one consistent with judicial pronouncements. Section 13 of the Income-tax Act 
recognizes the profits and losses as shown by the assessee’s books, if there has 
been a method or system adopted by the assessee for arriving at such profits or 
losses. If the assessee chooses to adopt the cost basis valuation, though it be 
less than the market value, and carries that basis through, from year to year,— 
irrespective of the market fluctuations—there is that system of accounting, which 
the Crown is bound to accept by reason of section 13. The assessee then pays 
tax only on his actual sales. If, however by reason of the market value in any 
particular year having gone down below the cost price, the assessee elects to adopt 
the market value (thereby enabling him to claim a loss, though not incurred), 
then, he must adhere to the same market valuation basis in future years in order 
‘fo create a system or method. If without so doing, he attempts to revert to the 
cost price, then, the method of valuation is changed from time to time, as sttits 
the assessee. In such circumstances, the proviso to section 13 comes into play 
and it would be open to the Income-tax Officer to compute the income on such 
basis and in such manner, as he may determine. When he takes action under the 
proviso, there is nothing to prevent him from adopting the correct conception of 
profits and losses as determined by economists and jurists, and also for tax pur- 
poses as in O’Kane’s cas, An under-valuation of profits (and when we talk of 
under-valuation, we always have reference to the market-value) remarked Lord 
Thankerton, involves a retention of the profits'so as not to be included in the 
profits and loss account, but which do constitute part of the taxable profits. (See 
C.I.T., Bombay v. Sarangapur Cotton Manufacturing Company, Ltd?.) And 
when such under-valuation comes to be corrected by the Income-tax Officer, he 
will have to correct it, not with reference to the cost price but with reference to 
the market-value and so as to bring up the figure to the market-value alone. This 
is a solution which gives effect to the commercial practice, consistent with the 
scheme of the Act and the real conception of profits. 

The matter may also be looked at from another point of view: The value of 
the closing stock must figure as the value of then opening stock for the next year. 
That is to say, if the closing stock is valued on the market basis, the opening stock 
for the next vear should also be on the market basis. (See C.1.T., Bombay v. 
Ahmedabad New Cotton Mills, Ltd.*) The idea of cost price is gone in the process. 
We start with an opening valuation of the particular stock for the accounting year 
and it is this valuation that matters for the year in question and not the origin of 
things. There is no hardship, either, in fixing the assessee to the market-value 
basis at the close, as at the commencement of the year, because, if ultimately he 
sells the goods at below the market-value adopted for the closing stock, he can 
claim the difference as loss in the year of sale. After all, it is inevitable that 
profits should be ascertained at intervals of time, more or less fixed, whether the 
object be to ascertain the trader’s commercial position, or, to submit his profits. 
to tax, and a basis of valuation shall have to be adopted. A dividend may be 
declared or the partner’s profits distributed on the conservative basis setting 
apart a reserve for losses, but the income-tax may be calculated, nonetheless, in 
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accordance with the fundamental conception of profits and the method of account- 
ing adppted by the assessee. It is nothing to the point to say that if the Crown 
waited till the goods were actually sold, the actual profits would be determined 
beyond dispute. As Coutts-Trotter, C.J., observed in Commissioner of Income- 
tax v. Chengalvaroya Chetty’ (in another but similar context) 

“the question is not. whether a man has made a loss (or profits), from the beginning 


to the end of his dealings with certain goods, but whether he has made the loss or profits 
during the current year’s trading, having regard to how he started and how he ended up.” 


slow he started was on the market-value basis, of his own choice, and there 
is no reason why he should not end on the same market-value basis. 


APPROPRIATION OF PAYMENTS AND THE MADRAS 
AGRICULTURISTS’ RELIEF ACT 


BY, 
K. NATARAJAN, B.A., B.L., ADVOCATE, NEGAPATAM. 


The law on the above subject continues to be perplexing to litigants and 
lawyers, in spite of the large amount of case-law. Intrinsically the question does 
not appear to be susceptible of great doubt or difficulty. It is at any rate a settled 
rule of practice, that where no specific appropriation of a payment of money has 
been made either towards the principal of a debt or the interest thereon, such 
payment is treated as one towards interest to the extent to which interest is due on 
the date of payment. Venkatadri Appa Rao v. Parthasarathi Appa 
Rao?. In Income-tax Commissioner v. Maharaja of Darbanghe® it is stated that 

“where interest is outstanding on a principal sum due and the creditor receives an open 
payment from the debtor without any appropriation of the payment as between, capital and 
interest by either, the debtor or the creditor, the presumption is that the payment is 
attributable in the first instance towards the outstanding interest” 

and this is characterised as a precise statement of the rule in Ram Shah v. 
Lal Chand*, Does it make any difference when a payment falls to be considered 
with reference to the application of the Madras Agriculturists’ Relief Act? 
There seems to be nothing in the said Act to render the rule inapplicable to cases 
falling within it and its application will, in some measure at least, relieve the Act 
of its odium as an expropriatory measure. 


In both Nareyanasann Naidu v. Rajamanickam Pillai’ and Sreenivasacharior 
v. Krishmah Chetty? the rule of treating a payment as one made towards interest 
in the first instance was duly applied. In the former case, Mr. Justice 
Horwill observed: 


ét 


- . . the creditor had a right to consider it as a payment towards interest, So that 
on the date of payment, it must be deemed to have gone in discharge firstly of interest aud 
secondly of principal.” 

In the latter case, Mr. Justice Venkataramana Rao observed, after discussing 
the rule at some length : 

“But when there is no declaration by the creditor of his intention in what manner he 
appropriates and an appropriation is made, the law presumes that it has been in the manner 
most advantageous to himself, . . . The creditor must be deemed to have appropriated 
the amount first in payment of interest, then in payment of the principal.” 

After these decisions, there appeared, Doraisami Ayyangar v. Raghava- 
chariar’, After referring.to the above rule of appropriation, Mr. Justice 





1. (1925) 49 M.L.J. 425: ILL.R. 48 4. (1040), 1 M.L.J. Bos: L.R. 67 LA. 
Mad, 836 at 841. 160: I.L.R. (1940) Lah. 470 (P.C.), 

2. (1921) 40 M.L.J. 549: L.R. 48 I.A. 5. (1940)  M.L.J. 225. 
150: 1.L.R. 44 Mad. 570 (P.C.)}. 6. (1940) 1 M.L.J. 860. f 

3. (1933). 64 MLJ. 612: L.R. 6o L.A, 7. (1940) 2M.L.J. 648. - 
140: LLR, 12 Pat, 318 (P.C.). ; Wai N É 
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Wadsworth, sitting with Mr. Justice Patanjali Sastri, observed as follows: 

“Granting that when the Court is adjusting accounts between debtor and- credijor, the 

ordinary rule is that unappropriated payments are first to be applied towards interest: this 
is a rule more for the guidance of the Court than a presumption of law regarding what 
has in fact been done. in dealing with the subject of appropriation as affecting section 20 
of the Limitation Act, the Privy Council in a recent case, Kam Shah v. Lal Chand! had 
occasion to consider whether when there is an open payment towards a debt, a mere notional 
appropriation such as is contemplated in the rule just referred to, can take the place of 
an actual appropriation for the purpose of saving limitation and their Lordships held that 
it could not. . . . We do not consider that the creditor should be entitled after the 
debtor has sought relief under Act IV of 1938 to treat this payment as having been tfeore- 
tically appropriated towards interest when in fact, it was not appropriated at all.” 
; The payment in the case was appropriated towards principal with the result 
that the debt was held satisfied. A few reflections are necessary on this case, as 
it is considered to have laid down the law finally and inflexibly in favour of debtors 
and every attempt to steer clear of it in the light of later decisions pointing out 
to a different direction, has met with little success. The reference to Ram Shah 
v. Lal Chand! does not appear to be justified. The question in issue in that case 
was whether a payment of Rs. 100 made on 24th January, 1933, for a promissory 
note, dated 4th February, 1930, was such as would save the claim from the bar 
of limitation—the payment ex hypothesi not having been appropriated specific- 
ally either towards interest or towards principal at the time it was made. The 
Privy Council points out that a payment of interest must be made ‘as such’ -(the 
expression having been retained even by the Amending' Act of 1927) and that 
unless by the debtor’s act of appropriation, a payment is related to interest, it 
will not satisfy the requirements of the section. It says: 

“these words ‘as such’ involve that the intention of the debtor must be shown to have 
been that the payment should go towards interest”. 

Again it says: 

“Nor in the absence of an intention on the part of the debtor, does a payment amount 
to a payment of interest as such by reason of the rule that ıt is the right of a creditor to 
have the payments treated in account as liquidating the interest before the principal—the 
old rule recognised by the Board in Venkatadri Appa Rao v. Parthasarathi Appa Rao?,.” 


Tt will be seen from the above that the “old rule” was held not to be of assistance 
because of the language of the section that the payment should be of interest ‘as 
such’—making it exclusively the right of the debtor to make the requisite appro- 
priation, to attract the consequences of section 20, and in more places than one 
in the course of the judgment, emphasis is laid on this expression ‘as such’. After 
dealing with that aspect of the payment, the Privy Council proceeds to find out 
whether it could be treated to be payment of part of the principal which does 
not require to be paid ‘as such’. It is pointed out that there can be an open 
payment not specifically appropriated towards principal or interest and in the 
end, their Lordships find that the creditor, within 3 years of the prescribed time, 
-had made an appropriation towards principal and that such appropriation by the 
creditor saved the claim from the bar of limitation. The discussion about appro- 
priation of payment in the Lahore case proceeds with reference to the specific 
language of section 20 of the Limitation Act and ‘the old rule’ of appropriation 
towards interest is not applied by reason of the overriding expression ‘as such’. 
Where no such compelling circumstances exist, under the language of the Madras 
Agriculturists’ Relief Act, it is submitted that it 1s not correct to apply the Privy 
Council ruling to cases under it. The rule of appropriation towards interest in the 
first instance has so much of good sense and justice about it that, unless the 
Madras Act renders it inapplicable to cases under it by express language, there 
is no reason for thinking that the Privy Council case has foreclosed its application. 

it may not be out of place to add that' the remarks about appropriation, open 
payments and the seemingly tautological terminology ‘as such’ in section 20, 


1, (1940), 1 M.L.J. 805: L.R, 67 ILA, 2. (1921). 40 M.L.J. 549: L-R. 48 LA, 
360; LLR. (1940), Lah, 470 (PC). 150; LL.R, 44 Mad. 570 (P.C.). a 
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appear to have been superfluous in view of the fact that the endorsement of the 
payment under reference in the Privy Council case was statedly towards the 
. promissory note and was signed by the debtor and section 19 completely applied 
to the case, leaving it a matter of no consequence, whether there was an appro- 
priation notional or actual. 

If the above view of the Privy Council case is correct, the case in Doratsanu 
Aiyangar v. Raghavachar cannot be said to have stated the law accurately. 


al here appeared four other cases later than Doraisami Avyangar v.Raghava- 
char,” all of which are reported in 1941 (1) M.L.J. At page ọ is the case of 
Venkiteswara Aiyar v. Ramasam Aiyar, and at page 11, Mr. Justice Wadsworth 
is reported to have observed: 

“The question is not whether the creditor can prove positively an appropriation of these 
payments towards interest: but whether the debtor is in a position to show on 1st October, 
1937, these amounts had not been adjusted in reduction of interest and consequently that 
interest was outstanding unrealised. . . . The debtor not being in a position to show 
that these payments have been adjusted in reduction of the principal, it follows that to the 
extent of these payments, he cannot show that there was on īst October, 1937, interest 
outstanding”. 

This, it is submitted, is the correct view of the matter. In the absence of 
evidence of specific appropriation of payment, there is the high authority of the 
Privy Council already adverted to for the view that the law either treats it as 
a payment towards interest in the first instance as on the date it was made or there 
is a presumption that it was a payment towards interest. Accepting even the 
lesser proposition of there being a presumption, it is for the debtor to show that 
it was not a payment towards interest, that notwithstanding it, there was interest 
outstanding on Ist October, 1937, and that by operation of section 8 of the Madras 
Agriculturists’ Relief Act, he has been relieved of the need to pay interest and 
that the unappropriated payment was hanging in mid-air and made a dash towards 
principal on the extinction of interest. This leads to the conclusion that if the 
debtor does not prove an appropriation either by himself at the time of payment 
or shortly after or by the creditor at any time, towards the principal of a debt, a 
payment shall go in satisfaction of interest due up to the time of payment. 
Detailed reference to the three other cases reported at pages 95, 316 and 833 is 
not necessary as in substance, they reiterate the same point of view as is adum- 
brated in the case reported at page 9 of 1941 (1) M.L.J. All these four deci- 
sions are of the same Bench as decided the case in Doraisani Aryangar v. 
Raghavachari and in none of them is the case of Doraisami Aiyangan referred to. 


When matters stood thus and it looked as if the preponderance of view was 
in favour of the application of the rule of appropriation first towards interest, 
though the conflict between the case of Doraisami Aiyangar v. Raghavachari and 
the others was a source of difficulty and doubt, the point arose in the case of 
Raghava Reddiar v. Devarajalu Reddiar? and disclosed a difference of view 
between Wadsworth and Patanjali Sastri, JJ., necessitating the reference to a 
third Judge. 

The decision as finally given has not cleared the tangle. A fact 
unnoticed in Doraisami Atyangar v. Raghavachari (though it existed in it also), 
viz., that the payment in question exceeded the amount of interest then due, looms 
large in the discussion. But certain statements are to be found which are difficult 
to follow. Mr. Justice Wadsworth has stated: 


“Tt is not disputed that the Courts below are wrong in treating these payments as having 
been made firstly towards interest and then towards the principal so as to reduce the amount 
of interest available for cancellation under Act IV of 1938, as on Ist October 1937”. 


In the penultimate paragraph of his judgment, his Lordship observes that 
Doraisami Aiyangar’s case has been followed in a great many cases, that one 
possible way of solving the question was to place the burden on the debtor to 





1. (1940) 2 M.L.J. 648, 2, (1942) 2 M.L.J. 724. 
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prove non-appropriation towards interest, that such a way was not accepted by 
the Bench dealing with cases under the Madras Agriculturists’ Relief Act, that 
another way was to throw the burden of proof on the creditor and that last. 
mentioned position was not acceptable in his view. His Lordship further 
observes : : 

“Tt seems to be that it would be illogical to hold that when there has been no adjust- 
ment towards the debt, the Court should anticipate an adjustment to the extent %o which 
it would naturally have to be made to the advantage of the creditor. Either the payment 
must be regarded as a payment adjusted towards the debt or a payment still held in suspense. 
; It is the latter view which appeared to us to be correct, etc”. b 

Will not one be right in observing, in the language of the Privy Council in 
Ram Shah’s caset, that the disjunction is incomplete? The payment is, in all 
such cases, adjusted to the debt, but the question is only whether it was towards 
interest or towards the principal or in part of either or both. It is impossible to 
accept the position that when a payment has been made towards a debt, it remains 
a payment kept in suspense and unappropriated towards the debt. 

Mr. Justice Patanjali Sastri limits his observations to cases where the pay- 
ment exceeds the interest then due and says that to the extent of the excess over 
interest, it is positively a case of appropriation. When the case of Doraisam 
Aiyangar v. Raghavachari*, was referred to him as deciding the contrary, he says 
that all that was held in that case was that an actual appropriation is necessary and | 
the presumption as to the creditor’s right and exercise of his powers of appro- 
priation towards interest is not permissible, that the fact that the payment was 
in excess over interest was not noticed in Doraisami Atyangar’s case, and as a 
member of the Bench which decided that case, he must protest against being 
understood to have decided the present case the other way by implication. 


When the matter came before the third Judge, Mr. Justice King, he agreed 
with Mr. Justice Patanjali Sastri, that having regard to the fact that the 
payment (a sum of Rs. 940) was in excess of the interest due (Rs. 722), there 
was an appropriation of part eo-instanti with the payment towards the principal and 
that the case on hand was not a case of an unappropriated payment. He appears 
to concur with the view that the application of the old rule of appropriation 1s 
a case of notional appropriation. 

The resulting arithmetical figures given by the 3 Judges in accordance with 
their views are somewhat baffling. ' In the case they were dealing with, there was 
a promissory note for Rs. 1,400 of the year 1931, renewed by a promissory note 
for Rs. 1,806-14-6 on gth June, 1934. There were two payments of Rs. 100 on 
Ist June, 1935, and Rs. 940 on 2nd October, 1936, on the last promissory note. 
Mr. Justice Wadsworth deducted the payments aggregating to Rs. 1,040 from 
the original principal of Rs. 1,400 and would give a decree for the balance of 
Rs. 360 with interest at 634 per cent. from 1st October, 1937, under the Madras 
Agriculturists’ Relief Act; Mr. Justice Sastri would deduct Rs. 218 (Rs. 722 
being interest) out of Rs. 1,806-14-6 and would scale down accordingly; and 
Mr. Justice King would deduct Rs. 1,040 from Rs. 1,806-14-6 and would grant 
a decree for the balance of Rs. 766-14-6 with interest at 6% per cent. from 
Ist October, 1937. 

These figures taken along with the somewhat difficult language adopted by 
Mr. Justice Patanjali Sastri and Mr. Justice King, even apart from the debatable 
character of the view that on the analogy of the Privy Council case in Ram Shah 
v. Lal Chand“, the application of the rule as to appropriation is notional or 
theoretical and would not do in cases under the Madras Act, affect the value of 
the decision as resolving effectively the practical difficulties felt in applying the 
rule as to appropriation. 

The point is simple enough as stated by Mr. Justice Wadsworth. Is it the 
creditor that has to prove the particulars of appropriation (appropriation of the 
a ee nS = Se ee ye 
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payments towards the debt being unquestionable in all the cases under reference), 
or is it for the debtor to prove them? The presumption under the general law 
is that the payment is first towards interest and that is the old rule. I have sought 
to prove that Ram Shah v. Lal Chand, is distinguishable and does not apply. At 
any rate, under the Limitation Act, the onus lies on the creditor to prove that a 
payment of the kind referred to in section 20 of the Limitation Act, avails him 
to esc&pe the operation of the law of limitation. The Madras Agriculturists’ 
Relief Act contains no provision to justify the shifting of the onus on to the 
showlders of the creditor. Therefore the conclusion seems to be legitimate that 
unless the debtor proves a different appropriation, a payment should be deemed 
to have gone in satisfaction of interest first and then of principal. 


The distinction made in Raghavalu Reddiar v. Devarajalu Reddiar between 
cases where the payment is short of interest then due and cases where it 1s in 
excess, 15 one that does not arise, if the principle enunciated in the previous para- 
graph is accepted. Sound though it may be in the light of the understanding of 
the case in Ram Shah’s case, it has the demerit of resulting in the curious position 
that when a debtor makes a payment of less than the interest due, it will under 
the Act go in reduction of the principal, but when he makes a payment of more, 
so much only out of it as is in excess of interest, will go in reduction of the 
same principal, 


It is very much to be desired that the question should be finally settled, instead 
of being allowed to remain in a fluid state, 


SUMMARY OF ENGLISH CASES. 


McMriwan v. Guest, (1942) A.C. 561 (H.L.). 


Income-tax Act (1918)—Schedule E~Director of company residing abroad—Income— 
Liability to tax as derived from an office. 


The director of an English company (private or public) which is resident in the United 
Kingdom, wherever he resides and whether or not he takes any part in directing the affairs 
of the company holds an office in the United Kingdom within the meaning of Schedule E 
of the Income-tax Act and the emoluments derived from the directorship are liable to be 
charged t income-tax. 


(1941) 1 K.B. 258, affirmed. 


SKELTON v. YOUNGHOUSE, (1942) A.C. 571 (H.L.). 
Will—O ption to donee to purchase company shares—Death of donee—Effect. 


An option to purchase shares in a company given to a named person created by the 
will of a testator and relative to a part of his property, is not prima facie personal to such 
person; each case must depend on the language used by the testator in the light of the 
surrounding circumstances of that case. On the language of the particular case the exe- 
cutors of the donee were held entitled to exercise the option. (Jarman, on Wills, 7th edition, 
page 73, not approved.) 


(1941) Ch. 1, affirmed. 


CANADIAN Pacific RAILWAY Co. v. LOCKHART, (1042) A.C. 591 (P.C.). 


Tort—Master and servant—Use of his uninsured motor car by servant for master’s 
business in spite of prohibition—Accident while in use—If in course of employment— 
Liability. 

Where a carpenter and general handy man employed by a Railway company was required 
to go from his head-quarters at West Toronto station to other railway buildings of the 
company throughout Toronto and district, and the means of transport used by him on these 
occasions was clearly incidental to the execution of that which he was employed to do, the 
company is liable for damages caused by any accident to a third person while the employee 
was using his own motor car. The prohibition by the company of the use of a car which 
is not insured merely limits the way in which, or by means of which, the servant was to 
execute the wogk which he was employed to do and the breach of the prohibition by the 
servant does not exclude the liability of the master to third parties. 
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Hay or Bovrui v. YOUNG, (1943) A.C. 92 (H.L.): (1942) 2 AN.E.R. 396. 
Tort—Negligence—Damages—M ental or nervous shock caused by noise of collision of. 


motor vehicles to a person at a distance—Remoteness. e 


In the case of a civil action there is no such thing as negligence in the abstract. There 
must be neglect of the use of care towards a person towards whom the defendant owes 
the duty of observing care. The driver of a car or vehicles even though careless, is 
entitled to assume that the ordinary frequenter of the street has sufficient fortieude to 
endure such incidents as may from time to time be expected to occur in them, including 
the noise of a collision and the sight of injury to others and is not to be considered! negligent 
towards one who does not possess the customary phlegm. A woman standing about 45 €eet 
from the place of a motor collision, who was emotionally disturbed and rendered physically 
ill by that emotional disturbance or mental shock is not entitled to recover damages from 
the driver of the motor vehicle whose negligence was responsible for the accident. 


SOVFRACHT v. VAN UDENS SCHEEPVAART; (1943) A.C. 203. 


Alien enemy—Alhed state occupied by enemy—Local resident cannot sue in King’s 
Courts in England—Ememy status of client terminates retainer of solicitor. 


Invasion of territory resulting in the enemy being in effective control, at the material 
time and exercising some kind of Government or administration over it, as distinct from 
occupation of a slighter character merely for military purposes, gives the area an enemy 
character and disqualifies local residents from suing in the English Courts, and on their be- 
coming technical “enemies” the authority given by them to solicitors in England to repre- 
sent them is terminated. 


(1942) 1 K.B. 222, reversed. 


AKERELE v. THE KING, (1943) A.C. 255. 


Criminal trial—Death caused by injection of too sivong a preparation o f drug—Liabi- 
lity of the doctor—Euidence of other cases in which same preparation was mjected to rebut 
defence of idiosyncracy of the patient in relation to the drug. 


A qualified medical pantitioner was charged with manslaughter on the allegation 
that he had injected too strong a mixture of a drug which he had injected to other patients 
also. 

Held, merely because too strong a mixture was once dispensed and a number of persons 
were made gravely ill, a criminal degree of negligence was not proved though 2 
high degree of. care had not been exercised. Evidence of other cases would not 
be admissible as showing that because the accused had been careless in one administration 
he was likely to be negligent in another, 1f the charge was based on his injecting too much 
of a proper mixture. Where however the charge is that he injected the right quantity of 
too strong a preparation, such evidence 1s admissible as tending to show, from the effect 
produced, the strength of the mixture in the bottle and to rebut the defence of idosyncracy 
of the deceased in relation to the drug. 


Home REMEDIES, LTD., In re., (1943) 1 Ch. 1: (1942) 2 All. E.R. 552. 


Companies Act (1929), section 255—Creditor applying for compulsory winding up of 
company already under voluntary liquidation—Wishes of other creditors to be respected 
before ordering the winding up. l 


Where a company is in voluntary liquidation, the Court before making an order for its 
winding up, which it can do under section 255 of the Companies Act, is bound to have regard 
not only to the wishes of the petitioner but also to the wishes of the other creditors. If 
the majority of the creditors wish to continue the voluntary liquidation and no valid reason 
is shown why effect should not be given to their wishes, the Court will not make a winding 
up order. 5 


(1949) Ch. 333, explained, 


. BRADBERRY, fn re: NATIONAL PROVINCIAL Bank, Lrp.,v. BRADBERRY, (1943) 1 Ch. 35: 
(1942) 2 AILE.R. 629. 
Will—Anmuty—Insuficiency of estate—Valuation—Death of asnuitant—Crucial date for 
valuation. 
_ Where in the course of administration it becomes necessary for purposes of division, of 
the estate to place a value on annuities, it is within the competence of thg legal personal 
representative to do what the Court would order to be done, for the case is not one where 
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a judicial discretion: has to be exercised. Though éxecutors feeling difficulty are entitled 
to take the Courts directions it is not necessary for them to do so. 


Ina case where at the- time when. the matter comes before the Court for decision an 
annuftant is dead the facts as they stand on the date of the order of Court directing the 
valuation must be taken into account. 


"4 


6 : i BN : i 
ks Batrs Combe Quarry, Lrp, v. FORD AND OTHERS, (1943) 1 Ch. 51: (1942) 2 All. E.R, 
40. ak | ab JMS 


Lontract—Covenant by vendor not to carry. on business or assist in carrying tt on for 
a period of ten years—Proviston of capital to son and assisting him in preliminary negoti- 
ations—Constitutes breach. 


The vendors of a quarry covenanted that they would not within ten years either 
solely or jointly with or as agent, officer, manager, servant, director or shareholder of any 
other person or company directly or indirectly carry on or assist or have engaged, concerned, 
or interested or employed in the business of a quarry within 75 miles of the quarry sold. 
One of the vendors within the ten years provided money to his sons to acquire a quarry 
within the area and assisted in the preliminary negotiations. 


Held, that there was a breach of the covenant: 


Rex v. DasHwoop, (1943) 1 K.B. 1: (1942) 2 All. E.R. 586 (C.C.A.). 


_ Criminal trial—A ppeal—Plea of insanity without letting in evidence as to it before 
jury at the trial—Application for leave to call fresh evidence to be refused. 


Where an issue as to accused’s insanity had not been put before the jury, it is not open 
to the Court of appeal to allow an application in effect to call evidence as to the accused’s 
insanity and decide the issue. 


MODEL Farm Dairies, Ltp. v. NEWMAN, (1943) 1 K.B. 5: (1942) 2 All. E.R. 445. 


Practice—Interrogatories—Question as to state of health of the person at a given time— 
Admissibility. i 

An interrogatory can be put to a person as to what was the state of his health at a 
certain periòd. An interrogatory—“to the best of your present knowledge and belief, were 
you not a carrier of a ‘typhoid germ in the year 1936?”—is accordingly admissible. 


CHARMAN, u. THomas, (1943) 1 K.B. 13: (1942) 2 All. E.R. 514. 


Defence Regulations—Rationiig—Price control—Supply of two units to customer 
lawfully presentmg coupons’ for them and charging for each mnit separately thereby 
exceeding ‘the maximum price for the total: quantity—Offence. i 


The maximum price for butter was fixed at 15. 7d.-per pound which will work out at 
434d. for a quarter of a pound and 214d. for two ounces (as fractions of a farthing were 
to be counted as farthings). The unit rationed for each customer at the material time was 
two ounces. A customer presented her own ration book and that of her husband and 
asked for a quarter pound of butter. The grocer’s assistant cancelled one coupon in each 
book and supplied four ounces of butter and charged 5d. for the same. 


Held, the transaction was a sale of a quarter of a pound of butter to the customer and 
the amount charged being one farthing iri excess of the correct amount the grocer was 
liable to conviction for the ‘offence of selling butter at a price exceeding the maximum fixed. 
The customer when she ordered her quarter of a pound of butter was entitled to present 
her own ration book and that of her husband and it cannot be said that she was only entitled 
to ask for two packets of two ounces of butter apiece which could be charged for separately. 


HODGSON v. LAKEMAN, (1943) 1 K.B. 15. 


Criminal trial—Conviction by ‘justices—Death: of appellant pending ‘an appeal—Power 
to hear appeal where the executors are interested. 
Where a person appealing against his conviction to pay a fine dies during the pendency 


of the appeal, hig executors can claim an interest in the appeal and have the appeal argued 
in their behalf. ; a 
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WRAITH v. FLEKILE METAL COMPANY, Lip., (19043) 1 K.B. 24: (1942) 2 All. E.R. 549. 


Factories Act (1937), section 14—Dangerous machinery—Duty to fence absodute— 
Negligence of employee causing the injury does not absolve the occupier of the fastory 
from habihty. 


The Factories Act,. 1937, by section 14, sub-section (1), provides that every dangerous 
part of any machinery shall be securely fenced. Since it is impossible to guarantee that 
workers will not be both foolish and reckless and the object of the Factories Act, £937, is 
to protect them against their own folly and carelessness, in deciding whether the occupiers 
of a factory had committed an offence by failing ta securely fence the machinery it is wrong 
to consider whether or not the employee injured had committed an offence by contravching 
the instructions given to him not to go near the machines when in motion. 


HOLLINGTON v. HewrHorn AND COMPANY, LTD., AND ANOTHER, (1943) 1 K.B. 27. 


Evidence—Claim for damages caused by collision of motor cars—Evidence of convic- 
tion of defendant's driver for careless driving—Not aduissible—Evidence of statement by 
plaintifs driver (subsequently dead) to police on day of collision—Not admissible. 


In an action for damages arising out of a collision between two motor cars, the plain- 
tiff alleged negligence on the part of the defendant’s driver and tendered the evidence of 
conviction of the defendant’s driver for careless driving in respect of the collision and 
also of a statement made by the plaintiff’s driver (who died after the action was com- 
menced) to the police on the day of the collision. 


Held, (1) the evidence of the conviction of the defendant’s driver is inadmissible as 
being res inter alios acta. 


(2) By virtue of the Evidence Act, 1938, section 1, sub-section (3) the plaintiff's 
driver must be deemed to have “anticipated” that proceedings may be taken and his state- 
ment is accordingly inadmissible. 


i SAWYER AND VINCENT v. WINDOW Brace, Lip., (1043) 1 K.B. 32: (1942) 2 AIL.E.R. 
0. 


Mistake—Money paid under mistake of law and threat of legal proceeding cannot be 
recovered. 


_ A voluntary payment made under a mistake of law cannot be recovered. The fact that 
it was made under the threat of legal proceedings does not make the payment compulsory 
so as to make it recoverable. 


Rayner & Co. v. Hamsro’s BANK, Lip., (1943) 1 K.B. 37: (1042) 2 AIl.E.R. 604. 


Banker and customer—Letter of credit covering a cargo of “coromandel groundnuts’— 
Bill of lading presented for “machine-shelled groundnut kernels’—Bank not beund\to pay— 
Trade customers and terms—Bank not bound to know. 


A bank had issued letter of credit under which they were to accept an invoice and 
bills of lading covering “coromandel groundnuts in bags”. They were offered bills of lading 
covering “machine-shelled groundnut kernels” and the country of origin was stated to be 
British India. 


Held, the bank was entitled to refuse to accept this sight draft on the ground that the 
documents tendered did not comply precisely with the terms of the letter of credit which 
they had issued. It is impossible to suggest that a banker is to be affected with the know- 
ledge of the customs and customary terms of every one of the thousands of trades for 
whose dealings he may issue letters of credit. It is therefore immaterial that a sale of 
coromandel groundnuts is universally understood to be a sale of machine-shelled kernels and 
there is a standard form of contract in the trade. 


HUCKLE v. Lowertorr Corporation, (1943) 1 K.B. 59: (1942) 2 All.E.R. 688. 


Land—Injurious effect on by reason of town planning—Compensation—Relevant date 
for assessing whether date'of claim or date of hearing the claim. 


Apart from statutory provision to a contrary effect, when Parliament provides for 
compensation to be paid its intention 1s that the measure of that compensatjon is to be fixed 
either by agreement or by arbitration as at the time when the claim arose. If that were 
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not so, the amount of compensation might depend on the engagements of the arbitrator, on 
the dilatoriness or otherwise of the compensating authority or on a number of accidents 
whick might happen to postpone the hearing of the claim. 


TAXATION OF COSTS, Im re: Solicitors, In re, (1943),1 K.B. 69: (1942), 2 All. E.R. 499. 


SHicitor and chent—Solicttor submitting bil of costs for gross sum—Clhent demanding 
detailed bill—Solicttor’s right to recover amount on taxation of detatled bill though it 
exceeds the first bill for gross sum. 


“The client who, not being satisfied with the gross sum charged for costs by the soli- 
citor, demands a detailed bill of charges must put up with the consequences, if the amount 
of the detailed bill turns out to be larger than the gross sum first, charged. The gross bill 
is to be treated as if it had never deen delivered. The old practice laid down in In re 
Tilleard, 32 Beav. 476, that the gross sum must be treated for all purposes is a maximum 
limit to the amount of the solicitor’s remuneration cannot be applied under the Solicitors’ 
Remuneration Act General Order, 1934. 


PATERS V. PRINCE OF WALES THEATRE. (BIRMINGHAM), Larp., (1943) 1 K.B. 73: (1942) 
2 All. E.R. 533. l 


Landlord and tenant—Damage to tenants shop from fire-extinguishing apparatus w the 
main building—Liability. 

Where the plaintiff took a lease from theatre proprietors of part of the building in 
which they carried on their theatre, and when he took it the sprinkler system for fire extin- 
guishing was installed in the theatre and he knew it, the plaintiff must be deemed to have 
consented to the existence of the installation and therefore cannot claim for damages caused 
by the bursting of the sprinklers due to a severe frost and not due to any negligence on 
the part of the landlords. 


KNuperer v. Lonpon Express Newspapers, Lrv., (1943) 1 K.B. 80: (1942) 2 All. 
E.R. 555. 


Tort—Defamation—Libel on a class—Individual member—When can sue-—Damages-— 
Quantum. 


When defamatory words are written or spoken of a class of persons it is not open to 
a member of that class to say that they are written or spoken of him. But there are two 
exceptions. The first is that when the class 15: so small or so completely ascertainable that 
what is said of the class is necessarily said of every member of it, then a member of the 
class can sue. The second is that although the words purport to refer to a class yet in 
the circumstances of the particular case they in fact refer to one or more individual persons. 
Damages for defamation should not be on an extravagant scale though they may be punitive. 


BURGESS v. BEETHOVEN ELECTRIC EQUIPMENT, Lro., (1943) 1 K.B. 96. 

Practice—Pleading as to condition of the mind as a fact-—Particulars if can be ordered 
—R.S.C., Order 19, rule 22, 

A pleading which alleges a condition of the mind as a fact is a sufficient pleading and 
therefore is one in respect of which particulars cannot be ordered. 


The practice of ordering any type of particulars with regard to matters dealt with by 
R.S.C., Order 19, rule 22, is wrong and ought not to be continued. Yearly Practice, 1940, 
p. 333, note and Chitty’s King Bench Forms, 16th edn., p. 254, disapproved. 


HuLME v. BRIGHAM, (1943) 1 K.B. 152. 


Mortgage—Machines not attached to land but to motors fixed to the land—If fixtures 
comprised im the mortgage. 


In respect of a mortgage of a freehold in which there were some heavy printing machines 
stable and secure by their own weight and therefore not attached to the land but were 
driven by electric motors attached to them which were also attached to the freehold, 


Held, that the printing machines never lost their chattel nature and they were not fixtures 
and therefore “were not comprised in the mortgage of the freehold, . 


P 
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Rex v. VAN PEIZ, (1943) 1 K.B. 157. 


Criminal trial—Police evidence as to prisoners antecedents—Limuits. ° 


When a police officer is called to give evidence about a prisoner who has bee? con- 
victed, he should in general limit himself to such matters as the previous convictions, if 
any, and the antecedents of the prisoner including anything which has been ascertained 
about his home and upbringing in cases where the age of the prisoner makes this information 
material. It is the duty of the police officer to inform the Court also of any mattersewhether 
or not the subject of the charges which are to be taken into consideration, which he believes 
are not disputed by the prisoner and ought to be known by the Court. Police officers 
should inform the Court of anything in the prisoner’s favour which is known to the golice 
such as periods of employment and good conduct. 


HARMAN v. CRILLY, (1943) r K.B. 168. 


Practice—Third party procedure—Action for injuries in road accident against—Tried 
by Judge without jury—Jomder of insurance company as third parties and proper. 


Where there is no question of a trial by jury there is no possible reason for suggesting 
that the presence of the insurance company as a third party (to an action for damages 
caused to the plaintiff in a road accident) will be calculated to embarrass or prejudice the 
fair trial of the action. 


Quare, whether the practice of not allowing the adding of insurance company as third 
parties can be applicable to trial by jury. i 


Rex v. LARKIN, (1943) 1 K.B. 174. 


Criminal trial—V erdict of jury unequivocal—Judge camot put question to the jury 
to ascertain meaning. x 


Where the verdict of the jury is plain, unequivocal and unambiguous it is undesirable 
that the jury should be asked any questions about it. 


BLUNT v. PARKLANE HOTEL, LTD,, (1942) 2 K.B. 253: (1942) 2 AI|LE.R. 187 (C.A.). 


Practice—Interrogatories—A ction for slander alleging adultery—Imterrogatorices to esta- 
blish plaintif s adultery—Adnussible. 


The plaintif, a married woman brought proceedings against a hotel and its manager 
for damages for slander. The statement of claim alleged that the manager of the hotel 
falsely and maliciously spoke and published to two persons concerning the plaintiff these 
words: “If you knew this woman as we do you would not have anything to do with her”. 
The plaintiff alleged that the words implied that she was unchaste and adulterous. By his 
defence the manager of the hotel alleged that the words complained of were true in sub- ` 
stance and in fact, and gave particulars of instances. The defendant applied for leave to 
administer to the plaintiff interrogatories directed to establishing that on a number of 
occasions the plaintiff had been guilty of unchaste conduct with different men at the hotel 
and elsewhere. 


Held, that the interrogatories were admissible. It is only in proceedings for divorce 
on the ground of adultery that the spouse will be protected from answering interrogatories 
if the answers might tend to prove the adultery. 


Gorn v. Essex Country Counc, (1942) 2, K.B. 293: (1942) 2 All. E.R. 237 (C.A.). 
Tort—Negligence—Hospital—Radiographer neglecting to use proper screening m 
applying Grens rays—Injury to patient—Liabthty—Infant plaintiff—Measure of damages. 


A local authority carrying on a public hospital is liable for damages to a patient injured 
by the negligence of a competent radiographer who was a whole time employee of the 
hospital. The hospital is liable though the negligence arises while a servant is engaged on 
work which involves the exercise of professional skill on his part. The liability is the same 
whether the services are to be rendered gratuitously or for reward. Where the plaintiff 
is an infant, in assessing damages it is wrong to take into account that the sum awarded 
would be largely increased by the time the child came of age. The damages assessed must 
be on the basis of an immediate award and not.on the basis of an award to be received at 
some future date after an assumed accumulation of interest has taken place. 


(1942) 1 Al, E.R, 326, reversed. >. 
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IN THE ESTATE oF Mann, (1942) 2 All.E.R. 193 (P.D.A.). 
Wall—Probate—Holograph attested but not signed in signed envelope—If to be 
adnutged to probate, ` 


A holograph will attested but not signed and an envelope containing it signed but not 
attested can be admitted to probate if the circumstances preclude any possibility of fraud. 
The envelope must be regarded as an attached paper. 

® 


Lonpon County FREEHOLD AND LEASEHOLD PROPERTIES, Lro, v. SWEET, (1942) 2 All. 
E.Re2i2 (K.B.D.). 


Income-tax—Investment company—Expenses of raising loan capital—If expenses of 
management. 


Neither the expenses incurred in remanaging the loan capital nor those incurred in 
raising the loan by an investment company are expenses of management. within the meaning 
of the Income-tax Act, 1918, section 33 (1) and the company cannot claim any deduction 
for such expenses for purposes of income-tax. 


SPARKS v. EDWARD ASH, Ltp., (1942) 2 All. E.R. 214 (K.B.D.). 
Tort—Pedestrian crossing—Motorists approaching in black-out—Duty of. 
Under the Pedestrian Crossing Places Regulations, 1935, Reg. 3— 


“the driver of every vehicle approaching a crossing shall unless he can see that there 
is no passenger thereon, proceed at such a speed as to be able if necessary to stop before 
reaching such crossing”. 


The regulation is positive in its terms. The black-out conditions have not altered this 
obligation and a motorist is bound to approach a pedestrian crossing at such a speed that 
he could stop before reaching the cross if there was a pedestrian upon it. (1938). I K.B. 


156, referred to. 


Kippe v. City Business Premises, Lan., (1942) 2 All.E.R, 216 (K.B.D.). 

Tort—Nuisance—Escape of water from choked gutter—Damage to lessee’s goods— 
Liability of lessor. | 

Where the plaintiff had taken part of the defendant's premises with a sloping roof 
outside, down which rain water must run to the gutter provided to carry it off, the landlord’s 


duty is not absolute; it is only to use reasonable care to prevent the gutters becoming choked 
and in the absence of negligence if rain water escapes because of a choked gutter and causes 


damages to the plaintiff’s stock the defendant is not liable, 


Re. LANNOY, (1942) 2 All. E.R. 232 (C.A.). 

Aliens Regulation Acts—Alien—Refusal of leave to land in United Kingdom—Antetce- 
dent request not essential. 

A refusal of leave to an alien to land does not require any antecedent request for leave, 
express or implied. 

(1942) 1 All.E.R. 574, affirmed. 


Comen v. BLACK, (1942) 2 All.E.R. 299 (K.B.D.). 


Criminal law—Vagrancy Act (1824) C. 83, section 4—Suspects—Loitering with 
intent to commit felony—Evidence of various police officers as to antecedent acts giving 
rise to suspicion—Admissiblity, 

information was preferred for loitering with intent to commit felony contrary to 
the ae Act, section 4. There was a whole series of acts. On the question of 


evidence, 
Held, that in Jaw when there is the evidence of three police officers jointly engaged upon 
the watching of one person or one set of persons, their joint knowledge can be pooled for 


the purpose of evidence. 


' HANKEY v. CLAVERING, (1942) 2 All. E.R. 311 (C.A). 
Landlord and tenant—Option to terminate lease—Notice—F orm. 


The break clause in a lease was as follows:—. . 
C 
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“If the lessee shall desire to determine the present demise at the expiration of the first 
thred years and either party at the expiration of the first 7 years or 14 of the said term and 
shall give to the other party 6 calendar months’ notice of such his desire—then immediately 
at the expiration of such 3, 7 or 14 years as the case may be, the present demise and eery- 
thing herein contained shall cease and be void”. 


The first seven years expired on 25th December, 1941. On 15th January, 1940, the 
lessee wrote a letter to the lessor’s solicitors determining the lease by notice commencing 
from 21st December, 1941. 


Held, the notice terminating the lease was not in accordance with the provision in the 
lease as it purported to determine the lease on 21st December, instead of 25th December and 
was therefore invalid. 


Dicsy v. GENERAL ACCIDENT CORPORATION, (1942) 2 All, E.R. 319 (H.L.). 


Insurance—Motor msurance—Indemity to authorized driver in respect of claim by 
any one including passengers—Claim by driver against policyholder—Maintainability. 


A clause in a motor insurance policy provided an indemnity against claims of third 
parties. Another sub-section extended the insurance “to indemnifying in like manner any 
person whilst driving, the car” on the order or with the permission of the policy-holders 
subject to the provisos there stated. The policy holder having been injured recovered 
damages against the chauffeur, In a claim on the insurance policy for indemnity, 


Held, (Viscount Simon L.C. and ‘Viscount Maugham dissenting)—-The chauffeur 
was entitled to be indemnified under the policy. 


(1940) 3 All.E.R. 190, reversed and (1940) 1 All.E.R. 514, restored. 


PORTER v. JONES, (1942) 2 All.E.R. 570 (C.A.). 


Landlord and tenant—Delay of landlord n effecting repairs—Tenant injured by fall of 
ceiling—Liability. 
The plaintiff took a weekly tenancy of a house belonging to the defendant whose agents 


gave an undertaking to repair a ceiling which was buiging. After the plaintiff was in 
occupation for 8 months the ceiling collapsed and injured the plaintiff. 


Held, that the plaintif was entitled to damages as the use of the premises by the 
plaintif in that condition cannot be said to be unreasonable, 4 


LITLEWOOD v. LITMLEWOOD, (1943) P. 11: (1942) 2 All, E.R, 515. 


6 
Divorce—Desertion—S pouses hving under same roof—Conduct when not sufficient to 
constitute desertion, 


A mere refusal by a spouse of sexual intercourse and to share the same bedroom does 
not in itself constitute desertion. Mrely because the other spouse absents himself or 
herself from the conjugal home during long working hours the other party to the marriage 
is not entitled to claim relief on the ground of desertion. Mere disagreeable conduct and 
failure to institute or continue conversation by one party, is not sufficient to ground a claim 
for desertion by the other party when both parties continue to occupy the same home. 


THE SALABANGKA, (1943) P. 13. 


_ Shipping—Collision—Blame unequally divided—Costs if to be in same proportion— 
Discretionary. 


In every case in the Admiralty Division the costs are in the discretion of the Judge. 
In a collision case where the degrees of blame of the colluding vessels are divergent the 
costs need not necessarily be in the same proportion. 


JOTTINGS AND CUTTINGS. 


Hats and Courts—“ The Hat,” said Oliver Wendell Holmes, “is the ultimum moriens 
of respectability.” The recent conflict of judicial opinion on the subject of the propriety 
or otherwise of women appearing hatless in Court seems to show that opinions on what 
is respectability or, at least, on what is correct or respectable behaviour in Court, differ 
considerably. This “tremendous trifle” has now assumed the proportions of a serious 
problem of policy. A question was asked by Mr. Burden in the Commons di 25th November, 
whether in view of shortage of materials and the recent pronouncements by the Arch- 
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bishops of Canterbury and York that women need not wear hats in church, the Attorney- 
rene had any statement to make. Captain McEwen, a Lord of the Treasury, replied 
that £ e Lord Chancellor was in touch with the Lord Chief Justice, the Master of the Rolls 
and the President of the Probate, Divorce and Admiralty Division, and he expected to 
be in a position to make a statement very shortly. It is to be observed that the official 
answer does not suggest that the hat trade is to be consulted, probably because the question 
is not essentially one of emergency legislation arising out of any shortage of hats, but one 
of pedte-time policy, possibly distantly related to post-war planning. Those who look 
forward to an even greater measure of sex equality after the war than exists at present 
may well complain that women’s duty is to cover her head in Court and man’s privilege is 
to remain uncovered. On the other hand the advocate of the hat may argue that the tradi- 
tion that her hair is a woman’s crowning glory has given place, in these days of wonderful 
hats, to the actuality that a woman regards her hat as her crowning glory, and she should 
therefore wear it on all solemn occasions. The truly observant might retort to this that 
there is nothing solemn about a woman's hat. In Eastern countries the covering of the 
head, for the male, at any rate, is still regarded as a holy necessity, and even in the West 
as recently as Shakespeare’s day Gratiano in “ The Merchant of Venice,” was made to say: 
“If I do not... while grace is’ saying, hood mine eyes Thus with my hat and sigh 
and say. amen, use all the observance of civility . . . never trust me more.” 


_ The hat at’one time showed quality, and who is to say that in modern days it does not 
still do so, especially in the case of women, Perhaps, however, it is important to secure 
uniformity of practice in this matter, if only to appease the goddess convention, and it is 
eer to know that “all avenues are being explored” to discover the truth—S.J. 1942, 
p. 301. 


Spirit Guidance—At Cardiff recently a man and a woman were sent to prison for 
deceiving people by pretending to hold communication with the spirits of the dead. A 
company director, who said he was an occult scientist, described in evidence the proofs 
. furnished by Columbo, the man’s “ guiding spirit”. While the man was bound with strong 
ropes his coat “flashed away in a split second and he was still bound underneath”. The 
witness claimed that if he could split the vibrations of the atoms of which the witness box 
was composed, he could make it disappear and reappear somewhere else: accordingly there 
was nothing incongruous about a spirit gift of a pair of earrings marked “made in Birmin- 
ham.” All this is sadly reminescent of Douglas Home, the medium who died in 1886. He 
was said to have floated in and out of a window 70 feet above ground, to have picked a 
great lump of coal red and burning out of a blazing fire, holding it on the head of a gentle- 
man present without hurting him and to have had all sorts of powers of making untouched 
furniture dance and pianos play. He is still an object of controversy, but the only time 
he came in contact with the law he fared ill. In 1868 he was defendant in a case tried by 
Vice-Chancellor Giffard. The plaintiff was a Mrs. Lyon, a widow of seventy-five, to whom 
Home had conveyed messages from her deceased husband. She had begun by drawing a 
cheque for six years’ subscription (£5 5s. a year) to the “Spiritual Athenzum ” run by 
Home, and soon, having received the message, “I love Daniel: he is to be our son,” she 
made him a series of gifts rising from £50 to £30,000, and made a will leaving all her pro- 
perty to him, all by the direction of spirit messages. At last, however, she came to her 
senses and successfully invoked the help of the Courts to recover what she had parted with, 
though the Judge considered her “a silly and superstitious woman dabbling in matters 
beyond her intelligence.” Outside the Court, Home was hissed and she was cheered. 
Though the gifts were declared “fraudulent and void,” Home went on and never failed 
of followers.—S.J. 1942, p. 366. 


Medical Privilege—An interesting point was made by Lord Atkin in the House of 
Lords debate on venereal disease and reg. 33B of the Defence (General) Regulations, 1939, 
on 8th December. He said that from the point of view of ensuring secrecy he entirely 
sympathised with the criticism made by Lord Dawson of Penn about the compulsion_on 
doctors in Courts of law to disclose the treatment of a patient for venereal disease. The 
late Lord Birkenhead, his lordship said, held a different view. In his collected papers there 
was a very animated paper by him controverting the idea that there should be privilege 
in respect of medical communications. That great Judge eventually changed his point of 
view. One of the cases mentioned by Lord Dawson was of a man who had gone to a 
clinic under a guarantee of secrecy and, acting upon that, was treated by a doctor. 
When the case—a matrimonial case—came before the Court, the doctor was told by the 
Judge that there was no privilege and that he must communicate from what his patient 
had been suffering. Lord Atkin said that to his mind medical privilege, in circumstances 
of this kind, was a national necessity, because people would avoid going to doctors if they 
knew that a doctor could be compelled in a Court of law to disclése the information in his 
possession. Lor Dawson had suggested that if only a medical man would put his two feet 
on the ground and say “I won't do it,” it would bring an end to the whole business. Lord 
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Dawson doubtless meant that this would arouse public conscience to such an extent that 
Parliament would be;fiorced to review the rule established in cases like R. v. Gibbons 1. C. 
& P. 97, and the Duchess of Kungston’s case, 20 S.T. 572-3, and indeed, he narrated how 
he had once told Lord Birkenhead that he was looking forward to the day when they ®ould 
fight the matter out on the floor of the House. It is quite clear that eminent legal autho- 
rities have been of the opinion for some time past that the time is ripe for the review and 
modification of the rigid rule, but if it is to be altered it will have to be subject to all 
necessary safeguards in the interests: of the due administration of justice-——S.%. 1942, 


p. 380. 


BOOK REVIEWS. 


THE TRANSFER OF Property Act by V. V. Chitaley and K. N. Annaji Rao, Ist edition, 
1943, Volume II, published by the All India Reporter, Ltd., Nagpur, 


This volume covers sections 91 to 137 of the Transfer of Property Act. It maintains 
fully the features characteristic of the two earlier volumes. The comments on the sections 
„are lucid and the citation of case law comprehensive. The law stated is as on the 3Ist 
December, 1942. It would have been more helpful if the learned authors had indicated 
their own views on matters which are the subject of conflicting judicial pronouncements or 
stand uncovered by authority. Thus, on the question whether section 92 has retrospective 
operation it is only stated that different Courts have taken different views and there is no 
independent discussion of the point. Nor is there any helpful notice of the question, 
whether, when a property is subject to two mortgages and is sold with a direction to the 
purchaser to pay off the earlier mortgage there is any right of subrogation available as 
against the Jater mortgage. These shortcomings do not however detract from the utility 
of the work to the busy practitioner. Mention of the relevant English decisions enhances 
the usefulness of the work, which is essentially a case book on the Transfer of Property 
Act. The book is a welcome addition to the literature on the subject. 


PENOLOGY, OLD AND New (Tagore Law Lectures, 1929) by Dr. Prosanto Kumar Sen, 
M.A., IL.D., Barrister-at-law with a forewood by Sir Maurice Gwyer, K.C.B., K.C.S.E, 
published by Longmans Green & Co., Ltd., 1943. Price Rs. 10. 


Penology is always a subject of absorbing interest,, As observed by Mr. Winston 
Churchill, “the mood and temper of the public with regard to the treatment of crime and 
criminals is one of the most unfailing tests of the civilisation of any country”. In its 
ultimate analysis penology constitutes an attempt at reconciling the claim of the state to 
protect itself against the criminal with the claim of the latter to be regarded not as a 
‘criminal only but also as a human being and a fellow member’ of society entitled to a 
certain consideration at the hands of the latter, which to some extent at any rate, has by its 
‘failure to realise and keep in sight its duties brought into existence factors responsible for 
the breeding and growth of crime. The contributions of the classical and the positivist 
schools of thought as well as that of the “reformers” are all impartially assessed and pre- 
sented in a spirit of scientific investigation. The principles of penal science found 
in the Hindu Shastras indicating the’ample space occupied by “expiation” in ancient Hindu 
penology and how while the science has been comparatively of recent growth in the West 
it was a fully developed subject of “study and statecraft” as far back as the 4th century 
B.C., are ably set out. The learned author has not merely traced with skill and insight 
the evolution of thought relating to crimes and punishment from the earliest times down 
to the present day but has also given his own conclusions on various matters of topical 
interest and importance in a candid and refreshing manner. His views on the impropriety 
of imposing afflictive punishment for holding political opinions not in conformity with 
those held by the majority; on the doubtful effect of corporal punishment; on the desir- 
ability of the abolition of the death penalty, etc., will find general approval. We have great 
pleasure in welcoming the publication and commending it not merely to those concerned in 
the formulation of the policies of government but also to students of law, lawyers, social 


workers and the intelligentsia in general. 
| 
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SIR C.P. RAMASWAMI ATYAR’S MUNIFICENT DONATION. 


During the past two decades, the marked overcrowding in the legal profes- 
sion has been often the subject of anxious thought and troubled questioning to 
those in the front ranks who saw beyond the immediate present and had a long 
range view of the future of the profession. It cannot be gainsaid that, in regard 
to the legal fraternity, as elsewhere in other walks of life, there are those who, 
endowed with a modicum of talent and a capacity for taking pains, yet fail owing 
to vicissitudes of circumstances, and for want of what can only be called “luck” in 
the profession. There are those again who having attained a fair measure of 
success in the initial stages, are subsequently overtaken’ by misfortunes not exactly 
of their own making. Yet others there are who pass away in their prime, leaving 
their families destitute. In England, America and elsewhere there are organised in- 
stitutions to meet the situation. ‘Thus in England there is, among other bodies, the 
Barristers’ Benevolent Association founded as early as 1873, the object of 
which is to afford assistance “in necessitous and deserving cases to members of the 
English Bar, special pleaders and conveyancers who are and have been in practice 
in England, their wives, widows and children.” Again in the continent of Australia, 
there are, as in New South Wales, benevolent institutions for lawyers, the objects 
of which are declared to be ““to relieve either by donations or annuities necessi- 
tous members and their wives and families or any member thereof; and the neces- 
sitous widows and families of deceased members or any member thereof; and in 
special cases, first the parents of the deceased members, secondly, such necessitous 
persons as are or have been practitioners and have not been members and who 
may be deserving objects.” 


_ In India, Sir C. P. Ramaswami Atyar had in his Presidential Address at the 
All India Lawyers’ Conference, at Allahabad, in 1921, foreshadowed the necessity 
of organising institutions on similar lines for the benefit of members of the legal 
profession in distress. Recently another leading member of our Bar had stressed 
the need for the “‘planning and promoting of lawyers’ organisations to provide for 
the destitute and their families and such other purposes”. 


_ Weare glad that the first practical step has now been taken in.this matter and 
the move has come from Sir C. P. Ramaswami Aiyar himself with a munificent 
donation of Rs. 35,000 to the Advocates’ Association, Madras, to serve as the 
nucleus of a fund the object of which will be to provide a helping hand to some 
deserving juniors who either by reason of lack of resources or by illness while 
practising in the profession have not succeeded in it. Itis a magnificent gesture 
of generosity which Sir C. P. Ramaswami Atyar has made. 


We hope that, as the fund increases with similar benefactions the extent of 
its usefulness will correspondingly expand. 
A . h 
D 
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PROMISSORY NOTE BY MANAGING MEMBER—REMEDIES OF 
PAYEE AND INDORSEE > 


By ° 
M. VELAYUDHAN NAIR, B.A., B.L. 


The Full Bench decision in Marutha Muthu Naicker v. Kadir Badsha Rgwither?, 
lays down that the indorsee of a promissory note executed by the managing member 
of a Hindu family is limited to his remedy on the note, unless the endorsement is 
so worded as to transfer the debt as well, and the Stamp law is also complied With; 
and that in the case of an ordinary endorsement the endorsee cannot sue the non- 
executant coparceners on the ground of their liability under the Hindu law. 

In the opinion of the Full Bench it is only in a case where there is an assignment 
of the debt evidenced by the promissory note executed by the managing member 
that the endorsee is entitled to sue the non-executant coparceners and obtain a 
decree against the family properties. In the case of an ordinary endorsement, the 
Full Bench hold that the indorsee is entitled to get only a personal decree against 
the executant. This is what is implied by the observation made in some of the 
decided cases that an endorsement will transfer to the indorsee only the property 
in the note and will not operate to transfer the debt secured by the instrument. 


In the Full Bench.case it is stated that it is a fundamental principle of the law 
relating to negotiable instruments that no one whose name does not appear on the 
instrument can be held liable thereon, and the Privy Council decision in Janki Das 
v. Maharaja Sir Kishan Prasad? is relied upon as supporting and inevitably leading 
to that conclusion. 

Before examining the Privy Council decision in Janki Das v. Maharaja Sir Kishan 
Prasad*, it will be profitable to ascertain the foundation for the distinction drawn 
in some of the decided cases between a suit on the promissory note and a suit upon 
the debt. In Ramgopal Ghose v. Dhirendra Nath Sen*, Page, J., expressed the view that 
the Hindu law doctrine of family responsibility for family debts would be violated 
if, in an action on a promissory note executed by the karta or manager, a decree 
is passed against the family properties. The learned Judge thought that if the suit 
is based upon the promissory note, the creditor is entitled to get only a decree 
against the executant, notwithstanding that the promissory note is executed by the 
manager as the representative of the family in respect of a loan incurred for family 
purposes. The learned Judge adds, however, that in a suit aptly framed, the 
creditor may claim in the alternative the amount of the original debt for which the 
' promissory note was given as security and may proceed under the Hindu law against 
the property of the joint family as a whole. The reason for the distinction drawn 
between a suit on the note and a suit on the debt is stated to be the circumstance 
that in proceedings brought for the purpose of rendering the share of a coparcener 
in family properties liable for a debt contracted by the karta it should be open to the 
coparcener to prove that the debt was not contracted or the consideration applied 
for a legitimate family purpose. It is said that such a defence would not be available 
to the coparcener if the action is based upon the promissory note executed by the 
karta or manager and not upon the debt secured by the promissory note. In 
Sri Kant Lal v. Sidheshwari Prasad*, the Patna High Court observes : 


- “The distinction between these two classes of suits is too well recognised to be overlooked, but 
so far as this country is concerned the line of distinction becomes highly artificial in many cases, first- 
because except in a few mercantile towns a promissory note is not popularly regarded as a negotiable 
instrument ; and secondly because the distinction depends largely on the view one takes of the pleadings, 
and the pleadings in the mofussil Courts are generally defective and badly drafted. Besides. so far 
as the Hindu law goes, it does not recognise any distinction between the liability of the joint family 
when the debt is contracted by its karta under a promissory note and its liability when the debt is 
contracted otherwise. Under that law all that is necessary to make every member of the family 
liable is that the debt should have been contracted for legal necessity or for the benefit of the family. 
Where therefore the benefit is proved the Court will not be justified in refusing to grant the appro- 
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priate relief to the creditor unless it is compelled to do so by something to be found in the Negotiable 
Instruments Act.” 

Fhe principle deducible from the cases which distinguish between suits based 
upor the promissory notes and suits based upon the debt secured by the instrument 
seems to be this: the relief available will depend upon how you frame your suit. 
You may base your suit on the promissory note executed by the managing member 
and if you claim relief alternatively on the basis of the debt for which the promissory 
note is given as security and make the necessary allegations in that behalf, you are 
entitled to get a decree against the family properties also, provided you succeed in 
proving that the debt was incurred by the karta for legitimate family purposes. 

Does the Privy Council decision in Janki Das v. Maharaja Sir Kishan Prasad}, 
justify the viéw expressed by the Full Bench in Marutha Muthu Naicken v. Kadir 
Badsha Rowther® that in an action on a promissory note executed by the managing 
- member of a joint family, the payee or the endorsee is not entitled to seek or to obtain 
a decree against the family properties of the executant? The action in the Privy 
Council case was based on some hundies drawn by the 2nd defendant Mohanlal 
who was the superintendent of the Private Treasury of Sir Kishan Prasad Bahadur 
(1st defendant), Prime Minister of the Nizam. Relief was claimed against both 
the defendants. It was alleged that the money was borrowed by the 2nd defendant 
Mohanlal for and on behalf of and as agent of the 1st defendant and in the capacity 
of superintendent of the Private Treasury of the 1st defendant. The first defendant, 
the Maharaja, contended that the 2nd ‘defendant, Mohanlal had no authority to 
borrow on his behalf without his written permission and that his (the 1st defendant’s) 
name is not disclosed as the principal in the hundies in suit nor does the 2nd defendant 
purport to act as agent of the 1st defendant in the suit hundies. The real poini 
for determination, according to the Privy Council was, 

“whether the hundies have been so drawn that in form they bind the Maharajah. If they 


have, it will then become necessary to determine whether in fact Mohanlal had authority for the 
purpose. If they have not, then the question of agency does not arise and cannot arise in the present 


suit.” 
Their Lordships find that in the actual operative part of the hundies there is nothing 
by which the Maharaja can be bound. 


-“ Each is-drawn in the name of Mohanlal alone and accepted by him without qualification. 
For the addition of the words “ Acting Superintendent of the Private Treasury of His Excellency Sir 
-Maharaj ” is in their Lordships’ opinion, nothing but a description of Mohanlal’s position and is not a 
‘signature in the form necessary for an agent signing on a principal’s behalf.” 

The ratio decidendi of the decision is contained in the following passage :. 

“ It is of the utmost importance that the name of a person or firm to be charged upon a negotiable 
instrument should be clearly indicated on the face or on the back of the document, so that the res- 
ponsibility is made plain and can be instantly recognised as the document passes from hand to hand. 
It is not sufficient that the name of the principal should be in some way disclosed. It must be 
disclosed in such a way that on any fair interpretation of the instrument his name is the real name of 
the person liable upon the bills. Sections 26, 27 and 28 of the Negotiable Instruments Act contain 
nothing inconsistent with the above principles and nothing to support the contention which is contrary 
to all established rules that in an action on a bill of exchange or promissory note against a person whose 
name properly appears as party to the instrument, it is open either by way of claim or defence to 
show that the signatory was in reality acting for an undisclosed principal.” 


In the case before them, the Privy Council held that on the terms of the hundies 
sued on it did not appear that the rst defendant was a principal. The 2nd defendant 
who drew them was held solely liable thereon. From the above statement of the 
facts, it will be seen that the Privy Council decision in Janki Das v. Maharaja Sir 
Kishan Prasad’ establishes only the following propositions: - 


. (1) That where one person executes an instrument you cannot seek to make 
another liable on it if there is nothing on the face of the instrument to show that the 
executant or signatory was acting as the agent of the other party who is sought to be 
made liable as a principal ; (2) that if the instrument shows on the face of it that 
the executant or signatory was acting as the agent of the other party who is sought 
to be made liable as a principal it will then become necessary to determine whether 
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in fact the executant had authority to contract the loan and execute the promissory - 
note on behalf of the principal; and (3) that. if the instrument does not on thé 
face of it show that the signatory executed it as the agent of the other party sbught 
to bé made liable, the question of agency does not arise and should not be gone 
into or determined in the suit. The Privy Council decision in Janki Das v. Maharajah 
Sir Kishan Prasad? is really only an instance of an application of the principle of 
section 27 of the Negotiable Instruments Act which, as SHEPHERD, J., says ineKrishna 
Aiyar v. Krishnaswami Atyar*, presupposes a case of mere agency and is relevant in 
the words of SUBRAHMANIA AIYAR, J., when a person is sought to be made liable as a party 
to a promissory note or other instrument falling within the Negotiable Instruments 
Act. This Privy Council case bears no analogy to.cases where a promissory note 
or other négotiable instrument is executed by the managing member of the family 
as the representative of the family, for, when he executes the instrument as the 
manager or the representative of the family it would be hardly correct to say that 
he is acting as an agent of the family or that heis acting as an agent for an un- 
disclosed -principal. The following observations of the Patna High Court in Sri 
Kant Lal v. Sidheshwar Prasad’, are apposite in this connexion : < 

“Now, the joint Hindu family is an institution peculiar to this country and the law gives its 

karta the power to contract loans for the benefit of the family according f Ji own discretion and 
without any express authority from the other members of the family. Therefore when the karta 
borrows money for the family purpose he is not acting as an agent for an undisclosed principal or 
principals, but may well be regarded as the principal. At any rate, when he acts as karta, he acts in 
a capacity which is so well known that there can be no mis-apprehension as to the identity of the person 
or persons whom he purports to bind by his act.” _ : 
The learned Judges express the view that the rule laid down in Janki Das v. Maharaja 
Sir Kishan Prasad}, is not applicable to a Hindu family and they say that they are 
to some extent fortified in that view by the later pronouncement of the Judicial 
Committee in Abdul Majid v. Saraswathy Bait. In the latter case the pronotes in 
suit were executed by the managing member of the family. The executant Pand- 
rang died and the suit was brought against the surviving members of the family. 
The pronotes were signed by Pandrang in his own name and not in the name of the 
firm. Nevertheless, the Privy Council say that the pronotes being signed by Pand- 
rang in his own, name is equally consistent either with a borrowing by him for his 
own purposes or a borrowing for the purposes of the joint family business. ‘Their 
Lordships then proceed to consider whether ‘the plaintiffs in the case have proved 
that the particular sums claimed in the suit were borrowed by the deceased for 
the purpose of the joint family business and they say that they agree with the High . 
Court that the evidence is insufficient to prove the plaintiff’s case. We do not find 
the Privy Council-making a distinction in this case between a claim on the promissory © 
note and a claim on the debts evidenced by the promissory notes and the important - 
question to’ which their Lordships addressed themselves was whether the plaintiffs 
have adduced sufficient evidence to prove that the loans were incurred for joint 
family purposes. The reasoning of the Privy Council shows that they would have 
been disposed to give the plaintiffs a decree against the joint family properties if 
on the evidence adduced in the case they were satisfied that the promissory note 
debis were incurred for joint family purposes notwithstanding that the executant 
did not sign the promissory notes as manager, 

The Allahabad High Court, in Kvrishnanand Nath Khare v. Raja Ram Singh’ 
takes the same view with reference to the applicability of the principle of ` 
the decision in Janki Das v. Maharaja Sir Kishan Prasad? to the case of a joint © 
Hindu family which is sought to be made liable through the signature of the 
managing member. ‘The learned Judges say that the position of the head ofa 
joint Hindu family is not the same as that of An ordinary business agent, and, — 
according to the true view, a joint Hindu family being a legal person according 
tothe Hindu law lawfully represented by and acting through the managing 
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member. or head thereof is ordinarily included in the term ‘person.’ :- This 
view that the entire joint family may be regarded as the maker of the note is 
criticised as altogether fanciful by PAGE, J.,.in Ramgopal Ghose v. Dhirendra Nath 
Sen}, Whether the view expressed by the Allahabad High Court is sound 
or not, the real point to be considered is whether there is anything in the 
Negotiable Instruments Act which prevents the maintenance of an action at the 
instance ef the payee or his indorsee claiming relief against the family properties 
on the basis of a promissory note executed by the managing member in his repre- 
sentative capacity? The answer to this question is furnished by VARADACHARIAR, Je; 
in Pappi Amma v. Rama Iyer?. The learned Judge observes that the Negotiable 
Instruments Act has in section 28 specially dealt with only cases of agency and 
contains no express provision (like that in section 26 of the Bills of Exchange Act) 
in respect of all cases of execution in a representative capacity. In that case, the 
suit was filed by an endorsee of a promissory note executed by the karnavan and 
some anandravans of a Malabar tarwad. Some junior members contended that 
the plaintiff who was only an endorsee of the note—and not an assignee of the 
debt—must be limited to his remedy on the note and was entitled only to a decree ° 
against the executants. It was held that the pronote was executed by the karnavan 
on behalf of the tarwad and the plaintiff was given a decree against the tarwad 
properties also. In the course of the discussion, VARADACHARIAR, J., observes: 

“ Notwithstanding the principle recognised in Janki Das v. Maharaja Sir Kishan Prasad*, the 
High Courts in India have generally held that in cases not based on mere agency, a promisee’s 
claim under a note is not limited to a personal decree against the executant, but may also include 
relief against the properties of a partnership, joint family or tarwad which under the substantive law 
governing the executant will be liable for the debt. . . . The narrower view laid down in 
Manchersha v. Govind is not reconcilable with the assumption underlying the recent judgment of the 
Privy Council in Abdul Majid Khan v. Saraswati Bai’, which proceeds on the footing that a pro- 
misee from one of several partners may in certain circumstances be entitled to relief against the 
partnership property. There is an obvious difference between the class of cases dealt with in 
Krishnanand Nath Khare v. Raja Ram Singh® and cases of agency. In the latter the principal must be 
held personally liable if at all, whereas in the former the plaintiff merely seeks in the suit an 
adjudication that the liability is of such a character that the interests in certain common property 
even of persons who are not parties to the note are liable for the debt.” 

The learned Judge finds that the karnavan, the 1st defendant executed the pronote 
in suit in his representative capacity and says that : 


in the above view it is not necessary to discuss the apparent conflict between Seetharama. Chetty 
Ve Seshiah Chetty,” Shanmughanatha Chettiar v. Srinivasa Aiyar® and Seshayya v. Sanjeevarayudu® on the one 
side and Natarrj1 Naicken v. Ayyaswami Pillai! on the other as to the rights of an “£ endorsee ” on a 
pronote (as distinguished from a regular assignee) to obtain a decree against the properties ‚of the 
non-executants, because appellant’s learned counsel admitted that, if the note had been executed in 
vie ae a capacity, the endorsee can also proceed against the executant as a representative of 
the family. | 


The observations of Varadachariar, J., in this case are in conformity with 
the opinion expressed by Subrahmania Iyer, J., in Krishna Atyar v. Krishnaswami 
Aiyar11, The learned Judge said in the latter case : 


“No doubt section 27 of the Negotiable Instruments Act on which stress is laid for the appellant 
is relevant when a person is sought to be made liable as a party to a promissory note or other instru- 
ment falling within the said Act. But the section has no application whatever to a case wheré as in 
‘the present instance a person who is not a party to a promissory note or other similar instrument is 
sought to be made liable in consequence of an obligation cast upon him by his personal law in respect 
of such a debt. It is in my opinion idle to argue that the section abrogates obligations such as that 
mentioned or in any way interferes with the rule of procedure which enables a plaintiff in a case 
like this to implead persons who are more or less under the law liable for the debt, though they are 
not parties to the debt along with the party thereto.” 


To sum up, it is submitted that the Privy Council case in Janki Das v. Maharaja 
Sir Kishan Prasad® does not support or inevitably lead to the conclusion reached by 
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the Full Bench in Marutha Muthu Naicker v. Kadir Badsha Rowther). The Privy 
Council decision deals only with a case of agency and the application of the principle 
of the Privy Council decision should be limited to cases where one person "executes 
an instrument and ‘another person is sought to be made liable as the principal 
debtor and there is nothing on the face of the instrument to show that the executant 
was acting as the agent of the party sought to be made liable as the principal debtor. 
‘The principle underlying the Privy Council decision will not apply and gannot. be 
extended to cases where the promissory note is executed by a managing member 
of the family, for when he executes the promissory note as the manager of the family 
-he does so as the representative of the family and not as an agent of the family ; 
nor can it be said that in such cases he is acting as an agent for an undisclosed 
principal. ` It follows that if the promissory note is executed by the karnavan 
or the managing member of the family in a representative capacity, the endorsee of 
.therpromissory note could also proceed against the executant as the representative 
of thë tarwad or family, even though there is no regular assignment of the debt 
secured by the promissory note. : 

u The Privy Council decision in Abdul Majid Khan v. Saraswathy Bai® seems to 
suggest that even execution of the promissory note by the manager in a representative 
capacity is not necessary to entitle the creditor to get a decree against the family 
and all that is essential for the creditor to succeed is, sufficient evidence to convince 
.the-Court that the loan in question has been incurred for legitimate family purposes. 
In this view it would perhaps be permissible to regard the distinction drawn in 
‘some’of the decided cases between the promissory note and the debt evidenced by 
it as rather fanciful. Neither the last mentioned Privy Council decision nor the 
earlier decision of Varadachariar, J., in Pappi Amma v. Rama Aiyar® seems to have 
been brought to the notice of the Full Bench in Marutha Muthu Naicker v. Kadir 
Badsha Rowther’ and the conclusion ultimately reached by the Full Bench seems 
to have been largely influenced by what their Lordships conceived to be the effect 
of the Privy Council decision in Janki Das v. Maharoja Sir Kishan Prasad’. ; 
|... [tis submitted that the decision of the Full Bench may require fuller considera- 
tion:+ 
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SUMMARY OF ENGLISH CASES. 


Hicuens, Harrison, WOOLSTON AND COMPANY J. JACKSON AND Sons, (1943) A.C. 266 (H.L.). 

- Principal and agent—Solicitor to whom blank transfer and certificate of shares had been given asking brokers 
to sell:shares—If principal or agents—Objection to registration of transfer by the owner—Broker buying other 
Shares to fulfil contract—Right to indemnity. 

. Aifirm of solicitors acting for a client E levied execution against the defendant whose daughter 
to avoid the execution surrendered a certificate in her name of 250 ordinary stock in a waterworks 
‘company on the terms that the stock should be realised and the balance left over after paying the 
‘amount due should be returned to her. She signed a blank transfer of the stock and the solicitor 
sent them on to stock-brokers A for selling. The brokers A arranged with another firm of brokers B 
to sell ithe shares realising a net sum of 368/ 5s. Brokers B sold the shares to a client. Under instruc- 
‘tions from the daughter the waterworks company refused to register the transfer of the shares and the 
brokers A repurchased stock to fulfil their contract and claimed indemnity from the solicitor. 


Held, that the solicitor in giving instructions to sell the stock did so’as principals and not as agents. 
The vendor of shares is under a duty to deliver a duly executed transfer and therefore the solicitor 
. was ‘hound to indemnify the broker. The measure indemnity is the cost of buying the substituted 
_ Stock. E A 


' CLAN LINE STEAMERS, LTD, v. LIVERPOOL AND LONDON War RiIsKS INSURANCE ASSOCIATION, 
Lro., (1943) 1-K.B. 209. 
`.  Lnsurance—Indemnity in war risk policy against consequences of “* warlike operations ?’—Cargo ship carrying 
steel for manufacture of shells—Not engaged in “ warlike operations.” 

A “ warlike operation ” is one which forms part of an actual or intended belligerent act or series 
of acts by combatant forces. It may be performed preparatory to the actual act or acts of belligerency, 
or it may be performed after such act or acts, but there must be a connection sufficiently close between 
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the act in question and the belligerent act or acts to enable the tribunal to say that it formed part of 
acts of belligerency. If.military equipment is being taken in a ship to a place behind the fighting 
front from which the forces engaged, or about to be engaged on that front, may be supplied, that 
ship may*beyond question be said to be taking part in a “ warlike operation.” So too, if the ship ` 
is bringing home such equipment after it has been employed on a fighting front or has been lying 
available for and at the service of a fighting front. But carrying steel round to a port mainly used 
for commercial purposes (albeit also used at times for receiving supplies of munitions of war) for 
carriage to Sme factory or factories doubtless to be chosen because of their distance from the fighting 
front, for conversion into shells cannot be said to be a “ warlike operation.” 


ARBON v. ANDERSON AND OTHERS, (1943) 1 K.B. 252. 


Prison rules and instructions in Command Paper for treatment of detenues—Breach by prison authorities— 
Remedy. ih l ke 


The Command Papers issued by the Home Secretary laying down instructions for the treatment 
of persons detained under the Defence Regulations are merely administrative departmental instructions 
which will not confer a right of action on a prisoner even if they had been wilfully disobeyed. It 
would be fatal to all discipline in prisons if governors and wardens had to perform their duty always 
with the fear of an action before their eyes if they in any way deviated from the prison rules. The 
safeguards against abuse are appeals to the governor, to the visiting committee and finally to the 
Secretary of State and those are the only remedies. o 


CRAIG v. KANSSEN, (1943) 1 K.B. 256 (K.B.). Mi ee 

Practice—Inherent jurisdiction to set aside invalid order—Failure to serve process before obtaining order— 
Order not a mere irregularity—Remedy if available without resort to an appeal. 

The failure to serve process where service of process is required makes an order invalid,,-.A 
person who is affected by such an order which can properly be described as a nullity is entitled ex 
debita justitie to have it set aside. So far as procedure is concerned, the Court in its inherent juris- 
diction can set aside its own order and it is not necessary to appeal from it. 

a tT?’ 
ROBERTS v. LrrrLewoop’s MAIL ORDER Stores, LIMITED, (1943) 1 K.B. 269. 4 
Pharmacy and Poisons Act (1933), section r8 (2) (a) (ili)—Sale of poison by shop assistant—Actual¥ süper- 

vision of registered. pharmacist—What constitutes. = 

_ Where a sale (of a standard preparation containing strychnine) is effected by an assistant in a 
shop in the absence of the registered pharmacist and out of his sight and hearing, when the registered 
pharmacist has no idea that the sale is going to take place or that it is taking place, and would never 
have known that it had taken place but for the fact that somebody so informed him, no Court is 
entitled to hold that the sale has been effected either by the registered pharmacist or under his 
supervision. 


Rex v. Davis, (1943) 1 K.B. 274. l me 


Criminal trial—Sentence—Accused wishing that Court should take into account other offences committid by 
him—Consent to be given by accused personally. 


Where an accused person admits the commission of other offences and wishes that they should 
be taken into account by the Court in passing sentence his consent to the Court doing so ought to be 
given by himself personally and not through his counsel. Where however the accused had written 
at the foot of the list of offences which had been served on him : “ I admit all these cases ” and further 
having heard his counsel say at the trial that the accused wished that all the cases on the list should ` 
be taken into account in passing sentence on him the accused made no objection, the conviction is 
not open to question on the ground that the accused did not give such consent personally. 


SPARKS v. EDWARD AsH, LTD., (1943) 1 AIl.E.R. 1 (C.A.). 


` Lort—Moitorist approaching pedestrian crossing in black out—Breach of statutory duty—Defence of contri- 
butory negligence not excluded. 


“ When a plaintiff claims damages for injury caused to him by the defendants’ breach of statutory 
regulation in driving a motor car through a pedestrian crossing during black out and colliding with 
the plaintiff, the defence of contributory negligence—that is, that the effective cause of the plain- 
tiffs injury was his own negligence—is available to the defendant. 

Practice of reporting judgments upon questions of fact, which are later relied upon by counsel 
as laying down rules of law, condemned. i 


(1942) 2 AILE.R. 214, reversed. 


e AMERICAN Tosacco Co., LTD. v. INLAND REVENUE COMMISSIONERS, (1943) 1 AILE.R. 
13 (H.L.). 
Income-tax—‘* Company having controlling interest in foreign companies ”—Interpretation, 
The owners of the majority of the voting power in a company are the persons who are in effective 
control of its affairs arsd fortunes. It is true that for some purposes a 75 per cent. majority vote may 
be required, as for instance for removal of directors who oppose the wish of the majority ; but the. 
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bare majority can always refuse to re-elect and so in the long run get rid of a recalcitrant board. Nor 
can the articles of association be altered in order to defeat the wishes of the majority, for a bare 
majority can always prevent the passing of the necessary resolution. If for example company < owns 
one-third of the shares in company X and the remaining two-thirds are owned by company Y, “company 
< will nonetheless have a “ controlling interest” in company X if it owns enough shares in company Y 
to contre] the latter. l 
(1941) 2 All.E.R. 651 (C.A), affirmed. , 5 
i a} t 

CLAYTON v. RAMSDEN, (1943) 1 AILE.R. 16 (H.L.). 

. Will—Benefit under—Forfeiture on ““ marriage with person not of Jewish parentage and Fewigh faith” 
—Void for unceriainty, — 
"A will contained a clause that the testator’s daughter would forfeit her interest under the will 
if she married “ a person who is not of Jewish parentage and of the J ewish faith,” 

_ Held, that the clause imposed only one condition of forfeiture and the condition was void for 
uncertainty. 
- - 61941) 3 AILE.R. 196, reversed and (1941) 1 AILE.R. 539,. restored. 





” Lonpon Brick Co., LTD. v. ROBINSON, (1943) 1 AILE.R. 23 (H.L.). 

-Workmen’s compensation—Widow of workmen recovering under Fatal Accidents Act—No bar to child's 
right:to recover under the Workmen’s Compensation Act. 

z, A workman died as the result of personal injury by accident arising out of and in the course of his 
employment leaving a widow and a child. Proceedings commenced by the widow independently 
of the Workmen’s.Compensation Act were compromised by the payment of £1,750 by the employees 
to her.: Subsequently the child elected to claim compensation under the Workmen’s Compensation 


Act.: . 
Held, that the infant dependant was entitled to the full compensation provided by the Act. 
11942) 2 AILE.R. 106, affirmed. Lt 


British Fame v. MACGREGOR, (1943) 1 All.E.R. 33 (H.L.). 
`> “Practice—Appeal—Apportionment of liability between two ships in collision—Interference on appeal. 
The apportionment of blame in an admiralty case ought not to be lightly interfered with on 
appeal.. It is primarily a matter for the Judge at the trial, and unless there is some error in law or 
in fact in his judgment it ought not to be disturbed. 


a The Restbank, (1942) P. 75, overruled. 


Beak v. Rosson, (1943) 1 AILE.R. 46 (H.L.). 
. Income-tax—Lump sum paid to a company director in consideration of restrictive covenant—If profit from 
office of director assessable to income-tax. 

“The assessee, a director and manager of a private company, covenanted, in his service agree- 
ment, ‘that in the event of his terminating his service, or committing breach of agreement which led 
to its determination, not to be engaged or interested for a certain period in a similar business with- 
out the consent of the company. In consideration of this covenant he was paid £7,000. 


Held, that the consideration was for the benefit of a covenant which came into operation only 
after completion of the service. It was not a profit from the office of director and manager and 
therefore was not chargeable to income-tax as such. 

MAN 


«PERRIN v. MORGAN, (1943) 1 AILE.R. 187. 
Will—Bequest of ““ all moneys which I die possessed’? —Construction. 


A bequest of the testatrix in a home-made will covered “all moneys of which I die possessed.” 
There was no residuary bequest. The estate included dividends and interest received or accrued 
due, cash at the bank, rents due at the date of the death and substantial investments. ; 


Held, that the bequest included the net personality of her estate not specially disposed of by the 
will. -5 
Per Lord Russell of Killowen and Lord Romer dissenting : The bequest of “ moneys ” means the 
whole of the residuary personal estate. . a 
“Meaning of the word “ money” discussed. 

(1942) 2 All.E.R. 30, reversed. 


Re De Marney, (1943) 1 AI.E.R. 275. ; 

Bankruptcy—Deed of arrangement before bankruptcy charging future earnings of debtor—Right of trustee 
in bankruptcy to the earnings after adjudication. ; E l TAn F 

In April, r940, a debtor was pressed by various creditors and on May 21, i940, hè entered into 
a deed of arrangement under which S was the trustee. He covenanted to pay one half of his earnings 
as an actor or otherwise, less income-tax at the standard rate current at the time of payment to S. 
until such time as the claims of the creditors to whom he was legally: liable‘should have been paid-in 


a 
«tia 
a a 
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full. . The creditors granted to the debtor a release subject to the proviso that if he should be adjudi- 
_cated bankrupt before the creditors were paid in full the release should be void and the creditors 
should fiave power to prove in such bankruptcy. A receiving order was made on May 12, 1942. 


Hild, that the principles applicable to future earnings of a business apply to the case and the 
trustee in bankruptcy is entitled to the earnings of the bankrupt since the date of his adjudication. 


Tinigy v. WALES, (1943) 1 AH.E.R. 280 (H.L.). 


aa Act (1918), Schedule E—Compensation for reduction in salary and pension rights—If capital 
or profit. 

The managing director of a company received two sums of £20,000 each and in return, (1) he 
released the company from an obligation to pay a pension of £4,000 per annum for 10 years from 
his ceasing to be managing director ; and (2) he agreed to serve the company at a reduced salary 
of £2,000 (instead of as theretofore at £6,000 granted to him by the previous agreement). 4 

„Held, that the sum must be apportioned under the two heads. The part of the sum which was 
paid in respect of the surrender of the pension rights is not subject to tax under Schedule E of the 
Income-tax Act and the remaining part of that sum which was given in lieu of the surrendered pay- 
ment of £4,000 out of the salary as managing director is taxable as a profit from a public office, 

(1942) 2 AILE.R. 22, varied. 


FRANK SMYTHSON, LTD. v. Cramp, (1943) 1 AILE.R. 322 (C.A.). 

Copyright—Diary—T ables compiled and inserted in plaintiff’s diary—ZInfringement. 

Where certain tables (for instance list of dates and abridgment from post office guide) inserted 
in the plaintiff’s diary are original in the sense that the tables were arranged by somebody, and are 
not ‘to be found elsewhere, copyright may well subsist in them, ‘The collection of such tables is a 
compilation which is entitled to copyright. 


-Re SUBURBAN AND PROVINCIAL Stores, Lrp., (1943) 1 All.E.R. 342 (C.A.) affirming (1943) 
1 AILE.R. 297. i 


Company’s Act (1929), section 61—Application to cancel a resolution which varied the rights of stockholders 
—Qualification for presenting application. ; 
Practice— Jurisdiction to stay in limine an action which is an abuse of process of Court. 


.The jurisdiction of the Court to stay an action in limine upon the ground that it is an abuse of the 
process of the Court is one that must be exercised with the greatest care, and an action should not be 
stopped if there is a presentable case, however unlikely it may be to succeed. But where it is manifest 
that the action is one in which the plaintiff cannot possibly succeed and which he has no right whatso- 
ever to bring, the action can be struck off and removed from the file. 


Section 61 of the Company’s Act (1929)was a new section in the company Code and was intended 
to deal with the misuse of majority rights in the matter of class resolutions affecting the rights attached 
to shares of the class. It provides, a right to a specified proportion of the holders of shares of the class 
to bring the matter before the Court to have it examined and the Court can cancel the resolution if 
it thinks proper to do so. 

Where such a petition is presented by an aggrieved shareholder who holds less than the 15 per cent. 
stock he cannot, after filing the petition,claim the right to maintain it by obtaining subsequent authority 
from the. necessary number required to make up 15 per cent. of the aggregate holding. The 15 
per cent, holding is the necessary pre-requisite to the commencement of proceedings under the section. 


- + In the absence of title in the petitioner to present the petition it must be struck out and removed 
from the file. 


Makin v. LONDON AND NorTu-EAsrern RAILWAY Co., (1943) 1 AILE.R. 362. 


Tort—Statute imposing liability for injury caused by water escaping from a canal or “ from any other accident ” 
—Liability for damage caused by collapse of the embankment due to storm through act of God not excluded. 


A canal was constructed in pursuance of powers conferred by a statute, section 15 of which 
imposed liability for injury caused by water flowing from the canal or “from any other accident.” 
‘The embankment collapsed as the result of a violent storm and the escaping water caused damage 
to the plaintiff’s mill. In a claim for damages, 

. Held, that the words in the section “from any other accident ” did not exclude liability for 
damage caused by act of God. 


JOTTINGS AND CUTTINGS. 


Reprisals—The facts concerning the latest Nazi barbarity in chaining prisoners of war far away 
from the actual battle front are too well known to receive further repetition in these columns, but 
the legal issues are of vital interest not merely to lawyers but to all those who desire to see our liberties 
` ahd way of life preserved and protected. ‘The importance of the place of international law in the 
‘present struggle was recognised by the Lord Chancellor in his recent statement in the debate on 
the punishment of War criminals, when he said, with reference to a particular aspect of international 
law : ; 


E F 
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“ Since the time of Hugo .Grotius, by the effort of men of many nations, including in the past 
some distinguished Germans, a code of conduct has gradually been evolved, which has been treated, 
-not as the vain imaginings of a few pedants, but as a practical guide.” . ; 

_ Whatever the motives of the Germans were in ordering the shackling of prisoners of war, 6ne can 
be quite certain that they were not those of legitimate reprisals. Reprisals are without doubt ad- 
missible for all cases of international delinquency, but no one will believe that tying prisoners’ hands 
on the actual field of battle, even if it did occur, is delinquency for which reprisals are called. In 
any event, the Germans completely destroyed their case by ordering reprisals which were fagatastically 
out of proportion to anything which even they alleged against our forces. It is of the very essence of 
reprisals that they should be proportionate (““ Oppenheim on International Law,” 1940, Vol. II, p. 115). 
Judged by this standard, the action of the British and Canadian Governments has been strictly within 
the law. As recently as 1929, the representatives of forty-seven States signed two conventions at the 
Hague containing, among other matters, provisions for the humane treatment and protection of 
prisoners of war, particularly against acts of violence, insults and public curiosity. Article 46 
prohibits all forms of corporal punishment, confinement in premises not lighted by daylight, and all 
forms of cruelty.whatsoever. Reprisals against prisoners of war are also forbidden. No criminal, 
however, is ever so stupid as to imagine that the police will not resort to any violence which 
may, be necessary to secure an arrest for a crime of violence. It is strange. though true, that in this 
respect at least, Nazi psychology is lower than that of the average criminal.—S.7.. 1942, P. 297. 


February 2.—Lord Esher had a markedly individual turn of expression,'and the report of a judgment 
of his delivered on the 2nd February, 1885, in a case arising out of the will of a Cardiff hotel-keeper 
(In re Cousins, 30 Ch. D. 203) can almost rank as a curiosity. He said : “ Cardiff is a wonderful 
place, as everybody who has been there knows; and Cardiff, for some reason or other, either by 
reason of the extension of the docks and other works, or by the careful superintendence and personal 
interest of its great proprietor, Lord Bute, has jumped up into a town double or treble the size that 
it was : not according to its natural growth, but according to a sudden artificial increase; and 
therefore this hotel, which probably was worth £10,000, has jumped up to a largely increased value, _ 
and immediately there is a law suit and, with the admirable ingenuity of lawyers of every description, 
-they try to make out of a man’s will what he did not say, and what he never thought of.”—S.7., 19435 


b. 45+ 





-m 


February 28.—Lord. Simon once said: “ My father was Welsh, my mother English, my wife 
Irish, and Í went to school in Scotland,” and he added : “ Wherever I go I generally find that some 
portion of that ancestry stands me in good stead.” He was born on the 28th February, 1873. Through 
the courage and imagination of his father, the Rev. Edwin Simon, a Congregationalist minister, he 
won a scholarship at Fettes College, Edinburgh. Another scholarship at Wadham carried him to 
Oxford, where his University career gave promise of his future. In youth and manhood he owed 
much to the strong and unfailing influence of a remarkable mother. Just after her death in 1936, 
he wrote of “ the flawless impression of fulness of life and sweetness of spirit that she spread around 
her.” Their relationship was one of rare charm. She lived to see her son Solicitor-General, Attorney- 


Š 


General, Home Secretary and Foreign Secretary.—S.7., 1943, P- 75. 


BOOK REVIEWS. > 


‘Tue INTERNATIONAL LAW OF THE SEA by A. Pearce Higgins, C.B.E., K.C., LL.D., and C. John 
Colombos, LL.D., published by Longmans, Green and Co., Ltd. Price 42 sh. net. 1943. 

This is the first specialised treatise on the subject. The death of Professor Higgins, an 
acknowledged authority on, the law of the sea and one who combined in a rare degree academical 
with practical knowledge, left the work in a half-finished state. Dr. Colombos, his friend and former 
pupil and the distinguished author of a treatise on the Law of Prize, has completed the task. The 
indiscriminate sinkings of merchantmen and even of hospital ships in the present war is bound. to 
leave the impression that International Law of the Sea is practically non-existent. The recurring 
and flagrant violations of what till recently had been accepted as the leading principles of such law 
have only brought to the fore and emphasised the desirability of re-affirming those principles and 
the necessity of providing in any law-making treaty of the future the requisite sanctions capable of 
ensuring their full observance by all the states. The present work is mainly intended to be an exposition 
of British practice but it has also taken into account the practice of the other Naval Powers such as 
the U. S. A. The book is laid in two parts. Part I, comprising 10 chapters, covers the International 
Law of the’Sea in time of peace ; Part II consists of 12 chapters devoted to the International Law of 
the Sea in time of war, dealing inter alia with such topics as ‘ neutrality in naval warfare,’ “ contraband’, 
“ blockade,’ ‘ right of search,’ etc. Such topics as “legal status of piracy ”, “ piratical acts authorised 
by Government ”—headings conveying an apparent contradiction in terms-—have come in for car 
treatment. Cases which have been the subject of judicial decision or arbitral award as well as other 
cases have been duly noticed. The book makes interesting reading right through. It is gratifying 
that on points forming the subject of conflicting opinions the learned authors have given a.clear 
lead. ‘Thus on the question: whether a belligerent could have the right of requisition as regards 
neutral vessels on the high seas, the correctness of Oppenheim’s affirmative answer is disputed and 
the conclusion stated that ““there is no right of requisition by a warship from a neutral on the open 
seas (pp. 391-394). From the depth of erudition displayed and the high credentials of the distinguished 
authors it can be safely stated: that the book will rank as a classic and become k standard work on 


the subject. ` a 
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. Tue HINDU Law IN Mysore, by M. N. Srinivasan, B.Sc. (Hons.), LL.B., Advocate, Bangalore, 
1943. (Copies can be had from the author, 113, Balepet, Bangalore City.) Price Rs. 6-8-0. 


The Hindus of Mysore are governed by the principles of the Mitakshara school of Hindu Law. 
In recent years particularly, many radical alterations have been made therein by legislation in the 
State, such as the Hindu Women’s Rights Act, 1933. ‘Though professedly dealing with the rights 
of women, the provisions of the Act have had their repercussions on almost every part of Hindu Law. 
The author has therefore done well in bringing together the principles of Hindu Law operating in 
Mysore ifthe form of comments on the sections of the Act filling up the gaps not covered by legislation 
by an enunciation of the principles constituting the general law on such matters. It is interesting to 
note that on many points the Act of 1933 has anticipated the proposals for reforming Hindu Law 
found en the Bill which is at present being discussed by the Central Legislature at Delhi. The author 
has carefully noticed the points where the Mysore law has diverged from the law in force in British 
India. The book is written in a simple and lucid style and the enunciations are generally accurate. 
Having cited judicial decisions of Courts outside the province it would have been more helpful if the 
author had given an index of all the cases instead of confining it to the Mysore decisions only. The 
book is a welcome publication and is bound to be useful to lawyers practising within the Mysore 
State. 


N 

SAPINDYA or THE Law OF SAPINDA RELATIONSHIP, by J. R. Gharpure, (Collection of Hindu 
Law Texts, Vol. XXVII), 1943. 

The appointment of the Rao Committee to codify Hindu Law has stimulated interest in the 
controverted questions of Sapinda relationship. A few months ago, a Sanskrit scholar of Nagpur, 
wrote a tract on the subject in Sanskrit. Principal Gharpure, who was a member of the Rao Com- 
mittee, has now published two well-known, but late tracts on Sapindya with extracts on the subject 
from thirteen digests and commentaries, which are all available now in print. The latter range 
from Jimutavahana’s Dayabhaga and the Mitakshara to the Balambhaitiya. The extracts are not 
however arranged in chronological order. The two tracts now presented in print for the first time 
are the Sapindya-pradipa of Nagoji-bhatta (c. 1700-1750) and Sridhara’s Sapindya-nirnayadipika (c. 
1520-1590). ‘The essay on Sapindya which 15 prefixed to the Sanskrit tracts and extracts and which 
runs to 68 pages, attempts to explain the different views on Sapindya and incidentally furnishes English 
versions of the Sanskrit texts reproduced in the volume. 


Sapindya is a basic concept in Dharmasastra and doctrines and precepts in Acara, Vyavahara 
and Prayaschitta largely turn on the view taken of it by different authorities. Standard works on 
Hindu Law naturally give a large place to its discussion. In 1880 V. N. Mandlik appended to his 
edition of Vyavaharamayukha and Yajnavalkyasmrti a long note on “ the Sapinda Relationship ” (pp. 345- 
394) which is marked by acumen, lucidity and thoroughness. It has remained the locus classicus 
on the subject. Mr. Gharpure’s essay acknowledges its obligation to the earlier work but can hardly 
be said to approach the level of Mr. Mandlik’s note in elegance, clearness or precision. 


Mr. Gharpure’s hope is that his publication will “ attract notice and lead to the stabilization of 
(sic) the law on this point (that is, Sapindya) and particularly that part of it which bears on the 
branch ofinheritance.” His purpose in the essay is to establish that “ different considerations underlie 
the operation of the Sapinda relationship ” in marriage, impurity and inheritance, and that though 
some of the considerations which prevail in the application of the principle in any one of these may 
be applied in the other two, ““it would not be proper or safe to transpose in toto the working of these 
principles from one branch to another” (p. 68). Mr. Gharpure considers as unsatisfactory the 
“ importation ” by the Privy Council of the five degrees limit in marriage, when the reckoning is 
through the mother, into the law of inheritance. The decision in Ramchandra Martand Waikar v. 
Vinayak Venkatesh Kothekar, (1914) L.R. 41 I.A. App. 298, is impugned (pp. 61-65). Mr. S. Srinivasa 
Iyengar’s contention (Mayne’s Hisidu Law, roth edn., p. 158, et seg.) that “the Mitakshara contemplates, 
when reckoning from the father, only ancestors in the male line or descendants in the male line, or 
collaterals in the male line, as it assumes all of them to be sagotra sapindas.” (op. cit. p. 162) is 
subjected to a criticism (p. 34) which cannot be pronounced effective. The citation of interpretations 
of the smrti text by late writers like Anantadeva and Sridhara (p. 35) seems pointless in the criticism 
of a view ascribed to Vijnanesvara. 


A review of the Sapindya theories and their applications, which would trace their historical 
development, in relation to the pronouncements in judicial decisions and modern authorities, will be 
welcome. Something of the kind is attempted by Mahamahopadhyaya P. V. Kane in his History of 
Dharmasastra, Vol. Il; pp. 452-478 (1941). While Mr. Gharpure has done a service by collecting 
most of the standard Sanskrit passages dealing with the subject, and in furnishing literal English 
versions of many of them, his publication cannot be said to meet this want. 


The book under review seems to have been passed for the press in a hurry, judging from the solecisms 
which a careful correction would have eliminated and from the failure to supply page references to 
citations, even where the intention to supply them is evident (e.g., p. 34) Mayne’s work is alluded to 
“ Mayne’s edition” (p. 34, Pp. 36, p. 61, note). A Judicial pronouncement is referred to as “ pro- 
nunciation ” (p. 61). In line 27 of page 65, the word Sraddha is an error for Sapindas. The Sanskrit 
quotation from Mitramisra on p. 51 should read “ atra putrapadam” instead of “‘ aputra-padam ”. 
In the footnote on p. 15 the reference should be not, as printed, to Table III but to Table II. Ina 
Table printed on p. 43, Hari, who is the deceased person, is shown as the father of the deceased. 
On p. 54, there aye two obvious errors in the quotation from Vijnanesvara. ‘“‘Wiping” is not as 
elegant a rendering for pinda-lepa as “ fragments” used by the Dharmakosa glossary.—K.V.R. 
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DHARMA-DVAITANIRNAYA Or ALTERNATIVES SOLVED BY SANKARA-BHATTA edited by J. R. Ghar- 
pure, 1943. (Collection of Hindu Law Texts, No. 28). ; ` 


. A special form of Dharmasastra arose in the 15th century, side by side with commentaries and 
digests. It dealt with the settlement of questions on which authorities were divided by @ecisions 
based on interpretation and reasoning. A very erudite mimamsaka might be left to arrive at such 
decisions himself. For the ordinary Hindu, an authoritative pronouncement by some one, qualified 
by his position, learning’ and reputation for sanctity, was very welcome. The weight attached to 
the decision on a disputed point (dvaita-nirnaya) would, as in the case of the Roman responfa prudenta, 
depend on the reputation of the person giving the opinion. Naturally, such compendia, dealing with 
most of the problems on which there was conflict of view, will be composed either by very eminent 
exponents of Dharma or by persons who, by merely composing such works desired to be classed with 
the, great authorities. ‘The problems arise in every branch of dharma, acara, prayascitta and vyavahara. 
Authors of the major digests have no need to write such works, as they discuss all the controverted 
problems in their digests. Even such nibandha writers may condescend to meet the demand for a 
comtpact manual dealing with such questions by writing dvatta-nirnayas. Vacaspatimisra, the author of 
the many digests with titles ending in cintamani is an instance in point. His Dvaita-nirnaya (c. 
1450), which is yet unprinted, dealt with such questions as the names which may be 
given to those born in the Wifferent varnas, doubts about many rules of acara, the 
determination of the days on which vratas occur, as well as judicial proceedings 
and taking of interest, etc. There was no list of topics which a writer on Duaita-nirnaya 
had to follow. A Dvaita-nirnaya by another Maithila, Narahari, was printed at Dharbanga 
in 1907. Another work of the class by a third Maithila, Vardhamana, son of Bhavesa was composed 
about 1500 A.D. One of the most famous works of this small category is the Dvaita-nirnaya or 
Dharma-doaita-nirnaya of Sankara-bhatta, son of Jagadguru Narayana-bhatta and the father 
of the famous Nilakantha-bhatta, the author of the twelve mayukhas, as well as the paternal uncle of 
the not less famous Kamalakara-bhatta, the author of the Nirnayasindhu. By learning, sanctity and 
position Sankara-bhatta was eminently qualified to give decisions on disputed points of Dharma. 
His Dvaita-nirnaya is a fairly large book covering over 5,500 granthas. This work was. described by 
Mahamahopadhyaya P. V. Kane in the Annals of the Bhandarkar Oriental Institute in 1921 (pp. 67-72) 
from a manuscript in the Deccan College Collection at Poona (No. 109 of 1895-1902). It is this 
work which has now been edited by Mr. Gharpure. Though most of the problems on which Sankara- 
bhatta gave his verdict are of little interest to-day to most of us, the publication is welcome as an 
addition to the growing literature of printed works on Dharmasastra. An adventitious value of the 
work arises from its citation by Sankara’s son Nilakantha and for the elucidation of the arguments 
of the latter his father’s work is necessary. Among the topics dealt with in the work, the settlement 
of proper times for vratas (kalanirnaya) takes up 50 pages and questions relating to impurity (asauca) 
sraddha and sapindya another fifty pages. The orthodox position is given as the conclusion as regards 
flesh eating by Brahmanas, and the remarriage of girls in certain circumstances, which seems to be 
allowed by a verse in Parasarasmrti, which is regarded as specifically the law book for the present 
age (kaliyuga). A point of interest to the student of the Hindu Law of Adoption is the interpretation 
given by Sankarabhatta to the famous half-verse of Saunaka— 


ARA anita ase fae ga: | 


This passage has been interpreted in two ways: (1) only a Sudra can adopt his daughter’s son or his 
sister’s son, and not one of three other castes ; (2) a Brahmana may adopt his sister’s son or daughter’s 
son, but a Sudra can adopt no others if these are at all available. Sankara-bhatta (whom his son 
Nilakantha follows in Vyavaharamayukha ed. Kane, p. 176) in a florid discussion involving subtleties of 
Mimamsa, (p. 105) accepts the second of the above alternatives. Nandapandita, who must have 
been a contemporary of Sankara-bhatta, (categorically prohibits the adoption of.a sister’s son or a 
daughter’s son (see Datiaka-Mimamsa, ed, Anandasrama, 1941, p. 80, ff.) < 

On p. 135, Sankara-bhatta refers to a Dvaitanirnaya-parisista by his son Damodara. As this 
work must have been a supplement to Sankara-bhatta’s own book, the allusion would suggest that 
the recension now printed was made‘after the supplement had been composed. Bhanu-bhatta, a son 
of Nilakantha, summarised Sankara-bhatta’s work in Dvaita nirnaya-siddhanta-samgraha. This summary 
was printed at Allahabad in 1936. 


Mr. Gharpure deserves thanks for now providing an edition of its original—K. V. R. 


— 





SIR ALLADI KRIsHNASWAMI JYER SHASHTYABDAPOORTHI SOUVENIR VOLUME, 1943 :—Sir Alladi- 
Krishnaswami Iyer is one of the very few who rose to the peak of the profession with meteoric 
swiftness and happily kept—and is keeping—there without sliding back. And since 1928 he has 
been the accredited and official head of the bar in the Presidency. It is therefore but in the fitness 
of things that the occasion of the accession of his sixty-first year should have been marked, by the 
publication if one may so eall it, a symposium of the man from several distinguished gentlemen of 
light and learning all over India. The book opens with a short biographical sketch written in a 
style worthy of the subject. A perusal of it recalls to one’s mind lives of men like Sir T. Muthu- 
swami Aiyar who from humble beginnings rose to occupy exalted positions. Appropriately too, 
the volume under review presents some of the addresses and speeches of Sir Alladi delivered on 
occasions of Convocations, Endowment lectures, references and the like. They demonstrate in a 
striking fashion, his large and varied interests, his deep erudition and his scholarly approach to the 
subject with which he is to deal, far removed from the languor of the dilettante. It is with 
genuine pleasure that we heartily echo the sentiments and good wishes containtd in the messages 
of felicitation collected in the volume under review. oo 
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EXPANSION OF THE FEDERAL COURT’S JURISDICTION, 


One of the main objects underlying the visit of Sir Patrick Spens, the Chief 
Justice of India, to Madras, was to ascertain the views of the Bench and the Bar 
in regard to investing the Federal Court with power to hear appeals from the decisions 
of the High Courts in British India in civil matters. The scheme mentioned by the 
Chief Justice contemplates : (1) the giving of option to litigants to choose the forum 
of appeal—to the Federal Court or to the Privy Council ; (2) the abolition of appeals 
to the Privy Council wherever an appeal is taken to the Federal Court from the 
High Court ; (3) to make the expanded jurisdiction take effect as early as possible 
in 1944 ; (4) to popularise appeals to the Federal Court by making it comparatively 
less costly than an appeal to the Privy Council; and (5) to increase the strength of the 
Federal Court to cope with the addition to its present work. 


There will hardly be any difference of opinion regarding the need for having 
in India a central Court of appeal at the earliest possible moment. The appeals 
to the Federal Court during the last half a decade have forcibly illustrated the 
difficulty of restricting its jurisdiction purely to questions of constitutional inter- 
pretation, The White Paper (Command Paper 4268 of 1933, para. 66) had suggest- 
ed a separate Supreme Court to hear appeals from the High Courts in civil cases, 
but the Joint Parliamentary Gommittee recommended (para. 329; J. P. C. Report) 
that the object should be achieved by an extension of the jurisdiction of the Federal 
Court. Section 206 of the Government of India Act was enacted to achieve that 
objective. Since then attempts have been made to expand the Federal Court’s 
jurisdiction in this direction. A resolution was moved in the Council of State 
in March 1938 and early in 1940 the Government of India moved in the matter 
(see letter from the Government of India, Home Department, No. 27-1-39 dated 
8th February, 1940, circulated to the High Courts and the Bar Associations). It now 
transpires that it was the British Government that ultimately turned down the 
proposals. i . i 


It has been suggested that the scheme now proposed is in response to 
(z) pressure of public opinion among lawyers in India, (i) the difficulty attending the 
transport of papers and documents to London due to the operation of U-boats in 
and about the English channel, (tit) the pre-occupation of Judges and law lords-in 
England with matters arising out of the war and the consequent delay in the disposal 
of appeals, and (iv) the desirability of having uniformity in the interpretation of 
the laws of the country. The learned Chief Justice claimed that the proposals 
merited careful consideration because of the advantages that would arise out of their 
acceptance. These among others are: (2) the first step in making the Federal 
Court the Supreme Court of Appeal would have been taken and there cannot be 
any going back on it and:on the termination of the war exclusive right of appeal 
to that Court may follow ; (i) the demand for an exclusive right of appeal at the 
present time, being contentious in character is not likely to be accepted in England ; 
and (iii) the association of eminent Judges and law lords in the disposal of Indian 
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causes and the prestige attaching to the decisions of a tribunal so high in the public 
estimation as the Privy Council would still be available. , 


Solicitude for legal public opinion in this country has not often been much to 
the fore in the past. The facts that the 1940 proposals of the Government of India 
were turned down by Whitehall, that the Federal Court could not be regarded as 
an adequate substitute for the Privy Council from the point of view of litigants 
and that the demand for an exclusive right of appeal stood n@ chance 
of being accepted by. the authorities in England would suggest that the 
plan, has, already been decided upon and it is only the details, in gegard 
to the machinery that will be needed to work out the scheme, that are now 
being ascertained.. Public opinion in this country is sensitive to what it con- 
ceives to be dictation from outside in this as in other matters and fails to see why 
when constitutional reforms have been put in cold storage for the duration of the 
war there-should be any hurry in regard to one integral part of it only at present. 
The expansion of the jurisdiction of the highest Court in the land is not a matter 
for lawyers alone but concerns the political leaders and the legislators in an equal 
measure. The Madras Advocates’ Association, for one, has pressed for an exclusive 
right of-appeal in 1940 and is not for accepting anything less. It would rather allow 
the present state of affairs to continue till the question of constitutional reforms 
generally comes up for consideration. The Bar Council of Madras also has given 
its support to the extension of jurisdiction of the Federal Court and to that juris- 
diction being made exclusive. It will cause no surprise if the present scheme fails 
to evoke any enthusiasm. 


Transport difficulties caused by U-boat activities can hardly be a ground for 
conceding an optional right of appeal to the Federal Court ; rather, it should serve 
as a reason for confining all appeals to that Court only. The diversion of law lords 
to attend to matters and problems arising out of the war will also be a ground for 
the Privy Council being relieved from the task of hearing appeals from India. 


To leave the litigant to choose the forum of appeal is undesirable from more 
than one point of view. It was stated that the Federal Court could not 
be regarded from the point of view of the litigants as an adequate substitute 
for the Privy Council in 1940. Is that attitude of mind consistent 
with the proposed expansion of the Courts jurisdiction? Is there not 
the possibility of the choice of forum being influenced by altogether extraneous 
considerations, other than the nationalism of the litigant or his apprecia- 
tion of the prestige attaching to a Judgment of the Privy Council? If for some 
reason or other the Federal Court fails to receive the expected accession of work, 
will it not subsequently be urged as demonstrating a lack of enthusiasm for that 
Court in India itself? Again is it unlikely that in their resentment against the 
demand for an exclusive right of appeal being turned down the litigants might in 
protest carry their appeals to the Privy Council only as usual? Will not an 
awkward situation arise in a matter where there can be an appeal and a cross- 
appeal and one party files his appeal before the Federal Court while the other 
carries his cross-appeal to the Judicial Committee ? 


Nor is uniformity in the interpretation of laws likely to be appreciably promoted: 
If diversity on a large scale persists in spite of the decisions of the Privy Council 
on various points, how is an optional right of appeal to the Federal Court in cases 
which at best will only be a handful having regard to the high minimum pecuniary 
valuation prescribed, going materially to alter the position ? 


The invoking of the Canadian and Australian parallel is hardly justifiable. 
They are dominions enjoying practical independence in the political field where 
fissiparous tendencies have given place to a strong sense of nationalism which, in 
practice, has operated as'a check on litigants going up to the Privy Council in any 
but the most important cases. Apart from that, the dominion subjects are conscious 
of their possessing the power to do away with appeals to the Privy Councils altogether 
at. any moment of time. 2 Pe 
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Reference is often made to the prestige resulting from the presence of dis- 
tinguisked Judges and masters of law in the Privy Council and the weight attaching 
‘to their pronouncements. The point will be readily conceded. The names of 
Lord Macnaghten and Viscounts Haldane and Dunedin and of Viscount Maugham 
and Lord Atkin among others will not be easily forgotten. That however can 
hardly be a paramount factor in assessing the propriety of the demand for an exclusive 
right of appeal to the Federal Court. The presence of these great Judges and 
jurists in the Judicial Committee has not stopped Eire from abolishing appeals to the 
Privy Council in all matters ; nor has it prevented the Union of South Africa from 
practically cutting off appeals to the Privy Council. 


In our opinion it is altogether inadvisable to proceed with the scheme of optione 
al appeals. Without knowing what the country’s future constitution is going to be, 
it will be meaningless to consider any proposal for enlarging the jurisdiction of the 
Federal Court. The matter might be left as it is. In that view, we refrain from 
making any suggestions as regards the machinery needed for working the optional 
right of appeal. Whatever proposal may ultimately be brought into force, 
in any event, one thing is obvious. An increase in the personnel of the 
Federal Court may not be immediately called for. As it is, the time of the 
Judges of the Federal Court has for. the most part remained unoccupied. ‘The 
number of appeals which have gone up to the Judicial Committee from India 
has not on an average exceeded 50 per year. The disposals were about 43 in 1939 
and 45 in 1940. Under the Government of India Act, the pecuniary limit for an 
appeal to the Federal Court is a minimum valuation of Rs. 15,000. The minimum 
valuation for a right of appeal to the Privy Council under the Civil Procedure Code 
is Rs, 10,000. If under the new scheme the pecuniary limit is fixed at Rs.15,000 then 
the total number of appeals from decisions of the High Courts in civil matters is 
not likely to exceed 50 per year, notwithstanding the making of appeals to the 
Federal Court less costly than in the case ofan appeal to the Privy Council or to 
the Federal Court in constitutional matters. If on the other hand the pecuniary 
limit is fixed at Rs. 10,000 in all cases, probably there might be some more 
appeals. What with the prestige enjoyed by the Privy Council and_ the 
resentment induced by the rejection of the demand for an exclusive right of 
appeal to the Federal Court, it may well be that no appeal at all is carried 
into the. Federal Court in the exercise of the option, if that system is decided 
upon. It will be wholly unsafe therefore to forecast anything as to the number 
of appeals that might be preferred to the Federal Court. In any event we are 
sure that the present Judges in that Court will surely be quite equal to.their disposal. 
There will be no point in having more Judges than what necessity dictates. It has 
sometimes been said that it does not conduce to public confidence if the decision 
of the Court is by a majority only, where it reverses the view held by a number 
of High Courts in regard to a particular question. This remark overlooks that 
arithmetical majority has no place in regard to this matter and that it'is quality 
that counts. Has not a reversal of the views held by various High Courts in India 
for a long time been made by the Privy Council in a number of cases? Indian 
appeals are often heard only by three members of the Judicial.Committee of whom 
one, almost invariably, and two, sometimes, are but persons who till the other 
day were Judges in this country and decisions of the Board though reversing the 
opinions long held in the different High Courts are not for those reasons any the 
less respected. Only by the practice of having a single judgment, the dissenting 
view, if any, in the Judicial Committee is hidden from the public. 


We shall defer our further suggestions till we know the ultimate decision of the 
British Government in the matter. i 


~ 


CERTIORARI: NEED FOR IMMEDIATE LEGISLATION. 


“By its ruling in Ryots of Garabhandov. Kemindar of Parlakimedi! that the High 
Court has no power to issue writs of certiorari to run into the mofussil, the Privy 
Council has completely upset what hitherto had been regarded as well-established — 
law. Certiorari is an ancient writ and along with mandamus and habeas corpus consti- . 
tuted remedial processes of an extraordinary nature. Its object is to secure by the 
exercise of the authority of a superior Court that the jurisdiction of an inferior 
tribunal is properly exercised. 

In England, the remedy was derived from the superintending authorityewhich 
the Sovereign’s superior Courts and in particular the Court of King’s Bench possessed 
and exercised over inferior jurisdictions. The jurisdiction of the King’s Bench is 
high and transcendant and broadly speaking it issues the writ of certiorari where the 
‘act done by the inferior body is a judicial act as distinguished from being a ministerial 
act. While certiorari was used whenever an inferior tribunal either wrongly exercised 
or exceeded its jurisdiction, mandamus was resorted to where the inferior tribunal . 
had declined jurisdiction. Illegal detention incapable of legal justification was the 
basis of jurisdiction in habeas corpus. 

In India, the High Court’s power to issue such writs turns ultimately on the 
jurisdiction which the Supreme Court possessed prior to its being merged in the 
High Court and on statutory provisions. The Privy Council decision in the Parlaki- 
medi case! is final and it will have no more than an academic interest now either to 
dispute the correctness of the conclusion in regard to the absence of power in the 
High Court to issue certiorari outside the limits ofits original jurisdiction or to canvass 
the reasons that induced such a conclusion. The last word has been said in the 
Courts of law and hereafter the matter can only concern the legislature. 


It is well to remember that certiorari is granted only where no other suitable 
remedy exists. (Besant v. Advocate-General of Madras*; Ramalingam Chettiar v. 
Debt Conciliation Board, Dharmapuri®.\ It is instructive to note in this connection 
the findings on which the writ has been issued in the past. In Zemindarini of Mandasa 
v. Ryots of Mandasa Zemindari*, it was found that ‘‘ the Board of Revenue failed to . 
exercise a jurisdiction in this matter which it was bound to exercise.” In Rama- 
lingam Chettiar v. Debt Conciliation Board, Dharmapuri®, the Court observed : “It is 
abundantly clear that the order of the Board was one which was passed without 
jurisdiction.” In Venkataswami v. Pedda Madduleti®, it was stated that “‘it is difficult 
to imagine a more unjust order,” In Subba Rao v. Satyanarayanamurthi®, the Court 
remarked : ‘‘ This is another example of the disregard of principles of elementary 
justice.” Deivasikamani Ponnambala Desikaryv. Board of Commissioners, Hindu Religious 
Endowments, Madras’, was a case where in regard to a notification under Chapter VI-A 
ofthe Religious Endowments Act, concerning the Kunnakudi temples, the learned 
Chief Justice said : “An examination of the facts and of the reasons given by the 
Board for its action leaves‘no doubt in my mind that the Board has not acted fairly, 
but. . . . . its decision is so perverse as really to amount to a non-exercise of 
the jurisdiction entrusted to the Board.” In Subbaraya Chettiar v. Debt Conciliation 
Board, Cuddalore®, it was observed : ‘‘ The record shows that the order complained 
of has been passed without jurisdiction.” In Veeraraghava Rao v. Debt Conciliation 
Board, Bezwada®, while the learned Chief Justice remarked : “The present case is an 
example of gross mal-administration of the Act . . . . It would be difficult 
to-imagine a more regrettable disregard of duty on the part of a tribunal possessing 
wide statutory powers than we have here and there is no other course open to the 
Court but to quash the orders of the Board ”, Somayya, J., added: “ This is a 
case of gross dereliction of duty on the part of the Board ”. In Valliappa Chettiar v. 
Arandi}°, in an application to quash the order of the Collector passed under section 
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44-B of the Hindu Religious Endowments Act, the Chief Justice was constrained to 
remark : ““ In passing this order the District Collector acted without jurisdiction ° 

_+ e + The District Collector is there to administer the law and not to ignore it. 
His action in deciding the appeal made under section 44-B (2) (d) without notice 


to the respondents was most high handed and he aggravates the situation by claiming 
a right to act in this manner.” 
€ 


In every one of these cases there was no other suitable remedy and there was 
ample justification for the exercise of the High Court’s corrective and supervisory 
jurisdiction. The ruling of the Privy Council will preclude the High Court from 
hereafter giving the necessary relief in such types of cases. There can be no summary 
correction of the arbitrary acts of bodies like the Board of Revenue, the Hindu 
Religious Endowments Board, Debt Conciliation Boards, Village Panchayats and 
Local Boards, even where their acts are of a judicial character,—all because of 


the accident that the causes, arise outside the limits of the ordinary original civil 
jurisdiction of the High Court. 


Section 45 of the Specific Relief Act now governs the jurisdiction in mandamus. 
In regard to habeas corpus section 491 of the Criminal Procedure Code, as it originally 
stood, allowed such writs to run only within the limits of the original jurisdiction - 
of the High Court ; but where the party was an European British subject the writ 
could run into the mofussil as well. The distinction between subjects of the Crown 
as European and Indian was considered anomalous and by section 30 of the Criminal 
Law Amendment Act, 1923, sub-section 1, clause (a) of section 491 was amended 
giving power to the High Court to direct that any person within the limits of its 


appellate jurisdiction should be brought up before the Court to be dealt with 
according to law. 


The Privy Council ruling on certiorari in the Parlakimedi case if allowed to stand, 
will have wide repercussions. It would maintain a difference in regard to their 
territorial operation, between the range of certiorari and that of habeas corpus. All the 
writs had a common origin and were manifestations in different directions of the 
corrective power of the Supreme Court over inferior jurisdictions. Such being 
their raison d’etre it will be meaningless to maintain the distinction created. Secondly 
there is no special consideration at the present time to perpetuate any distinction 
between the Presidency Town and the mofussil in this matter. Lastly unless the 
Legislature promptly intervenes, situations where no other suitable remedy exists, 
as illustrated by the cases cited above, would stand without any adequate mode of 
redress being available to the injured party. The conferment of power to the 
High Court to issue certiorari even outside the limits of its original jurisdiction will 
act as a powerful and effective deterrent against flagrant abuses in the exercise of 
their powers by statutory and other bodies. We hope that the Legislature will 


intervene to restore the status quo in the matter and secure to the High Court this 
much needed power. 


JOTTINGS AND CUTTINGS. 


The Hon’ble Sir Patrick Spens, Kt. 0.3.£., K.C., the Chief Justice of India, paid 
a visit to the Madras Advocates’ Association, on Friday, the 24th September, at 5 P.M. 
Mr. T. V. Muthukrishna Aiyar, the President of the Association, welcomed His Lordship. 


In the course of his speech, Mr. Muthukrishna Aiyar said :— 
My LORD, THE CHIEF Justice or INDIA, 

On behalf of the members of the Madras Advocates’ Association permit me to extend 
to you a most cordial welcome amongst our midst this evening. You, my Lord, to-day 
come to us a stranger commissioned to preside over the highest judicial tribunal in our 
country and I sincerely trust that as you come to know more and more of the legal profes- 
sion in this country and their leaders you will become and remain a lifelong friend of ours. 
On this, the first occasion of your making your acquaintance with the legal profession in 
the city of Madras it is perhaps fitting that I should very briefly trace the history of this 
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profession in this city and its growth and development since the days when wé started this 
Association about fifty-five years ago. . g 


Our Association which now numbers more than 600 members was started in 1880 with 
about 16 members. The Association was then known as the Madras High Court Vakils 
Association. Those were days, as you know, when the profession was divided into two 
main branches, the vakils branch and the barristers branch, the former consisting of members 
who had their legal education and training in this country. Though even in those days 
the vakils were in no way inferior in ability and learning to the barristers, the latter, the 
barristers, were regarded as forming the senior branch of the profession and the vakils 
were assigned a status of inferiority. Such an anomaly could, of course, not last fong. 
It was inevitable that the law of the survival of the fittest should ultimately come to prevail. 
In a very short time the indigenous lawyer demonstrated his capacity that he could more 
than hold his own against the lawyer friend elsewhere and very soon the esteem and prestige 
of the vakils branch reached its high-water mark, and it is mainly due to the illustrious 
examples set by brilliant lawyers like the late Sir V. Bhashyam Ayyangar and Sir S. Subra- 
mania Aiyar, to mention but two names, As is well known, with the passing of time the two 
branches of the profession were unified with the passing of the Bar Councils Act in 1928, 
since when we have been known as the Madras Advocates Association. We are glad to 
be able to feel that while this Association has ever been jealous in preserving the rights 
atid privileges of the members of the Bar, we have been equally concerned with maintaining 
a high standard of professional conduct in our members. The members of the Indian Bar 
in this city have not only distinguished themselves as lawyers, but they have proved them- 
selves eminent as Judges as well. Learning, ability, character, fearlessness and indepen- 
dence mark them out as Judges of whom any country may feel proud. To-day you have, 
my Lord, for your colleague one such eminent member of this Bar in the person of the 
Hon’ble Justice Sir S. Varadachariar, : 


Having thus briefly outlined our history, you will perhaps permit me to give expres- 
sion,to our feelings generally towards the Court over which you have the honour now to 
preside and our views on the question which at present is engaging the attention of all of 
us regarding the extension of the appellate jurisdiction of that Court. My Lord, permit 
me to say straightaway that we are proud of the Federal Court as it is at present consti- 
tuted. During the short time during which it has been in existence it has won for itself 
the unstinted admiration and confidence of the people of this country, particularly of the 
legal profession. We desire to see its scope and utility expanded. It is our legitimate 
ambition that that Court should be composed entirely of Judges drawn direct from the 
Bar and that most’of such Judges should be sons of the soil. I say that is our ambition 
because we feel that there is no dearth of character and talent in the legal profession of 
this country to fill those exalted offices provided always that appointments are made thereto 
on considerations of merit and abilities alone without permitting any extraneous conside- 
ration of any kind to hamper the choice. My Lord, we may also say that it is our earnest 
desire to see the Federal Court established as the final Court of appeal for all litigation 
in this country. Nevertheless, paradoxical as it may seem, when we first heard of the 
present proposal to enlarge the appellate jurisdiction of that Court, the first feeling that 
we had was one of surprise and I may be permitted to say, not a very pleasant one. Our 
Association as such has nothing whatever to do with the general politics of the country. 
But we could not conceal from ourselves the fact that the question of the future consti- 
tution of the country and the functions of the highest tribunal in this country are so 
inextricably interwoven in the genera! constitution making machinery that it seems to us that. 
it would be a profitless task, a task attended with grave consequences, to attempt a change 
in the one without knowing where we stand with regard to the other, especially as vital 
changes are bound to occur therein as soon as this war is over and it must also be conceded 
that this is pre-eminently a subject in which even from the outset the collaboration of the 
lawyer, the politician and the legislature is essential for the smooth working of the scheme. 
At the present day few of the able politicians of the country are free and in a position to 
deliberate on this subject and even those few are necessarily pre-occupied with more urgent 
problems and as regards the legislature I believe it may safely be said that the legislature - 
of to-day cannot by any stretch of imagination be considered to be representative of the 
will of the people. For these reasons,. My Lord, the Association felt that the starting 
of the consideration of this subject at the present juncture was doubtful wisdom. As 
however the authorities for reasons best known to themselves have set the ball in motion 
we are naturally anxious that our case should not go by default. I may assure you, 
My Lord, that this Association has bestowed that attention and care to the proposal that 
its importance deserves and as I have already indicated we would certainly welcome the 
extension of the appellate jurisdiction of the Federal Court, but if I may Say so on one 
strict condition. Should there be a change, an extension in the appellate jurisdiction of 
that Court, you should be prepared to go the whole hog so as to conform to the letter and 
spirit of section 206 of the Government of India Act as at present enacted. Eyery appeal- 
able case should necessarily find its way for appeal to the Federal Court asd to the Federal 
Court alone. To be more explicit, My Lord. ihe Association is of opinion that it is undesir- 
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able to give the option to the litigant to choose the forum of his appeal. It is the considered 
opinion of this Association that the proposal to give an option to the litigant to take his 
appeal either to the Federal Court or to His Majesty in Council is not in the best interests 
of the country and is calculated to retard the progressive growth of the Federal Court on 
healthy lines. We want to go a step further and to make our position clear in that respect. 
I am not this evening going to trouble you, My Lord, with the reasons which have induced 
the Association to come to the opinion that this system of optional appeal should not be 
introduced. I may tell you that we have considered the matter very carefully. The 
reasons “are many and it is sufficient to say that in the opinion of this Association this 
proposal has not got even a single merit in itself, and we want again to make this clear as 
an Association: the granting of an option to the litigant to appeal either to the Federal 
Courf or to the Privy Council, when we ask that all appeals should compulsorily lie to the 
Federal Court, cannot in the peculiar circumstances of the case amount to a part of our 
request being conceded. Let there be no delusion on that matter in any quarter. The 
Association is definitely of opinion that the taking of such a step would mean that you are 
giving us a stone when we ask for bread. My Lord, I must confess that our Association 
has not yet directed its attention to the machinery that will have to be devised and the 
outlines that may have to be worked out for carrying out any changes that may ultimately 
be resolved upon in the appellate jurisdiction of the Federal Court for the simple reason 
that the Association felt that the consideration of those subjects should follow and not 
precede the decision on the main question itself. Let me assure you that should you for 
any reason ask us to make any suggestion regarding the machinery on a stated hypothesis 
or should you require us to furnish figures and statistics which may be of use to you in 
that respect, our Association will make every effort to furnish you with the information 
wanted on hearing from you. 


I have finished and I have only this word to say. Our Association is deeply sensible 
of the great difficulties that beset the task of arriving at a satisfactory solution of this 
problem, It seems to us to be as much a farce, as it would be futile, to approach this 
subject with pre-conceived notions or pre-arranged plans. We have given the subject our 
very best attention and we have tried to express to you, my Lord, our views on the subject. 
It may be somewhat frank, but believe me, my Lord, made in all humility and sincerity 
and I trust that you will receive these observations in the spirit in which they are offered. 
Thank you once again, my Lord, for the great honour you have conferred on us in coming 
to our midst this evening and I beg of you to accept this souvenir volume of our golden 
jubilee celebrations as a memento of your visit. 


Sir Patrick Spens in replying said :— 


Mr. President, members of the Advocates’ Association of Madras, 


Of course it is a very great honour for me to find myself among you here and I appre- 
ciate very much indeed the opportunity of saying a few words to you. I confess, I rather 
gather, that what I am going to say to you has already been fully considered by you and 
I am not sure, even though I am going to ask you to consider very carefully what I am 
going to say to you, that you are likely to come to a different conclusion from that to which, 
your President has said you have already come. He has almost tried to seduce me into 
talking, a little politics, to you but I am much too old a hand to be led away in that sort 
of way. Iam going to talk quite frankly to you and I am going to give you facts. I am 
going simply to talk to you as one practising lawyer to another so as to reach such con- 
clusions, provisional conclusions obviously, having regard to the time I have been studying 
the question, and having done that I am going to ask you in due course if you have any 
altered views to those expressed by your President to-night, and to let me know in due 
time. If that view remains the view of the whole of this Association, I can assure you 
this is noted by me and it will be present in my mind and through me in the minds of every- 
body else who has to tackle this very difficult, subject. 


Now, Mr. President, first of all as regards the facts, you recollect that in 1939 and 
1940, proposals were put forward by the Government of India for the extension of the 
jurisdiction of the Federal Court. It was proposed by those in India that the Federal 
Court should be turned into a Supreme Court of Appeal in regard to all cases where the 
subject-matter was above a certain level and that there should be no appeal direct to 
His Majesty in Council and that the only appeal that should go to His Majesty in Council 
should be by special leave of the Privy Council themselves. Those proposals were dis- 
cussed in England and they were turned down after discussion there on the ground that 
the Federal Court could not be regarded from the point of view of litigants, not of the 
profession or anybody else, as an adequate substitute for the Judicial Committee of the 
Privy Council. Now those proposals had been mooted in 1939 and 1940, because of the 
war conditions obtaining particularly in the waters around Great Britain and of the diffi- 
culty of the necessary documents reaching England for the Privy Council to do their duty 
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and delays have been occurring in appeals to the Judicial Committee. Well, those condi- 
tions did not improve very much after the spring of 1941 and indeed, all of you know the 
U—boat warfare remained more and more intense and the physical difficulty of elealing 
adequately with appeals from India increased rather than decreased during the months that 
followed the spring of 1941, with the result that when I was appointed I was told that the 
whole matter of the extension of the Jurisdiction of the Federal Court was being recon- 
sidered both in India and in England in order that there should not be a breakdown in 
dealing with the appeals to the Privy Council from India. The matter had been sg-opened 
because of enemy action in and around Great Britain. I was given the whole of the files 
to read in regard to the proposals put forward in 1939 and 1940. Amongst those I read 
the opinion expressed by the Advocates’ Association of Madras and I have got it gn my 
table in New Delhi. Then I started having talks and discussions with Ministers, Judges, 
members of the Privy Council in England and in India and so forth and before those 
discussions had made any progress at all my brother. Sir Mahomed Zafrullah Khan 


step forward and without any further delay. Now, whether immediately that step js going 
to be taken or whether ultimately the wider step which your Association desires is going to 


Court in order, if it so thinks fit, to give it such jurisdiction as at the time the enactment is 
passed is acceptable to the legislature. That first step, as I said, is being considered and 
I believe that amending legislation by the British Parliament which of course will simply 
open the gate and won't do anything more, will take place reasonably soon and arobabiy 
before you see me again the Central Legislature in India will be in a position sooner or 
later to give to the Federal Court such extended appellate powers as that legislature thinks 
fit to give. In the meantime I am here, not as a protagonist of this or that idea at all, but 
to get the profession and other people simultaneously to consider—I am asking merely to 
consider—the pros and cons of asking the Indian legislature, as soon as it is in a position 
to do so whether to take that step forward or not. Now, as I see, your view is known. 
People generally want to know what I think myself. Despite the fact that I have really 
been your Chief Justice only for a comparatively short time, despite the fact that you have 
considered the matter very thoroughly, I still would just like to mention to you one or two 
things that occur to me as the holder of the office which I have the honour to hold, as the 
person who will be very largely responsible for doing whatever has to be done if any sort 
of change is made in the present situation. 

ua 


First of all I am absolutely certain that the Federal Court or some Court other than 
the Federal Court will become the Supreme Court of appeal in India withih a comparatively 
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short time and I think myself—I am not talking politics, Mr. President; I am talking merely 
as a lawyer—all the signs indicate that sooner or later it would be called upon to exercise 
appellate powers in substitution of the Judicial Committee, in other words, that what you 
want will come about. But I am first of all rather appalled at the idea of a long delay 
about instituting a Court of appeal in-this country. As soon as I had been appointed I 
had naturally to devote a great deal of my time to studying the decisions of your acting 
Chief Juşice and others throughout the length and breadth of this country and I have 
been naturally very much struck with the divergence of decisions in High Courts and_other 
Courts in this country. There is a trend towards getting in quite a number of conflicting 
decisiogs operating in different parts of this country. because to appeal from a particular 
decision is beyond the means of the person concerned. That is not in my view a healthy 
tendency. In my view as a lawyer I have seen far too much of that sort of thing in con- 
nection with commercial business in the United States, and looking forward as I do to 
great developments in this country after the war I should deprecate the idea that the 
activities of the commercial community should be handicapped by having to consider that 
in this Province one thing is law and in another Province another thing is the law—a sort 
of thing that exists to-day in the 48 States of the United States and that tendency should 
be stopped at as early a date as possible. Another point is this. The Federal Court 
has already got appellate powers provided the ingenuity of counsel can persuade the Bench 
to grant a certificate under section 205. If the Bench does that, up comes the case to the 
Federal Court. The constitutional point may be very exiguous, merely an excuse to get 
the case before an appellate Court in this country in order that the battle may be joined 
on some quite different and, if I may say so with respect, at least as important an issue. 
You know that is not also a very healthy state of affairs from the lawyer’s point of view. 
The ordinary commercial public do not understand how it is that they manage to get one 
particular case for argument and decision before the Federal Court whereas they are told 
that another case has got to go direct to the Privy Council. It is an anomaly I think which — 
ought not to be allowed to last longer than necessary. 


I come however to what to my mind is the most important consideration that I have 
got to give to this subject. It is a terribly easy thing on paper to establish a Supreme 
Court of appeal to pass legislation either in Great Britain or in India, that as from a 
certain date the Federal Court should be the Supreme Court of Appeal, that there should 
be nine Judges and that its jurisdiction should extend to everything to which the juris- 
diction of the Privy Council at present extends—a terribly easy thing—and perhaps legis- 
latures might be good enough to say that we shall not start operating until the Ist 
October, one or two years ahead. Nonetheless the problem remains that by that date 
there has got to be brought into existence a new Bench of Judges who have got to devise 
a scheme as to where those Judges are going to sit, whether they are going to sit in Delhi 
or whether they are going to sit in-other places or whether they have to go on circuit. You 
have got to devise a scheme as to what cases are to be heard in Delhi and what cases 
elsewhere, and 1 am sure that unless your Supreme Court is successful in reducing the cost 
of appeal compared to the cost incurred to-day in the Privy Council its work would hardly 
be worth all this bother of bringing it into existence. Then we have got another matter. 
1 do not feel any difficulty, Mr. President, as you, I have not the slightest doubt that there 
would be any difficulty in getting a Bench of Judges but much more difficulty would there 
be in getting the physical buildings to house them. I believe that the Judges would 
co-operate in any system which was really going to improve the appellate jurisdiction and 
getting it direct to the place where their cases could be argued by persons whom they 
want. But I think the creation of the machine behind the scenes is a tremendous business, 
whichever form of‘change it takes. It is very tempting rather to accept the view of the 
Association but I assure you I am not going to do that. It has got to be made, whether 
the change is coming on the optional basis or not, a change is coming sooner or later, and 
one has got to try and get as to what number of cases the appellate Court will have to 
deal with. It is not going to be very difficult with the help of the promise that J had here. 
If that change comes, we on the Federal Court will be held responsible for having a 
machine which can operate and would meet the wishes of the country, and it would be 
absolutely desperate if we suddenly find at the end of six months or something of that 
sort that we were overworked and getting hopelessly behindhand in our work and we 
should have done very little good to the country. It is the thinking out of that sort of 
thing that is occupying so much of my time to-day and I say frankly to you, gentlemen, 
that it is because the optional system affords me a chance of starting stage by stage, year 
by year, work increasing, getting the machines more efficient every year, that it has great 
attraction to me. Suppose a hundred cases go to the Privy Council every year. Let us 
assume that the optional system is introduced and is to function as from October of next 
year. Well, I reckon the Court would in its first year have to deal with thirty cases which 
would otherwise go to Westminster; but in addition it will have to deal with some unknown 
quantity of new appeals which will come to it because it is a Court of Appeal and which 
would never have gone to Westminster at all. But to begin with it is not likely to be 
heavy. It would give one a chance of getting the machines together and then as appeals 
are entered month by month getting extra Judges as may be required, getting extra people 


F-a 


42 THE MADRAs LAW JOURNAL. [1943 


behind the scenes and so building up a Court which in the end, gentlemen, is going to be 
a very big Court if you turn it into a Supreme Court of Appeal for every case appealed in 
this country. You have to build it and make it efficient. You have asked for my views; 
you see what they are. I am going to ask you to reconsider what I have said and if any- 
thing I have said influences you from the decision you have already come to, then I know 
you would do that. ; T l 


Before I sit down I want to mention one more point, that is, about income-tax appeals. 
There is very strong pressure being brought from various quarters in, this country to ask the 
Federal Court to undertake appeals in income-tax matters. Central business ought to be 
dealt with by a central Court is the argument and there is no reason: why it should be 
delayed before considering whether or not that Court should become a Court of appeal. 
But I am not quite sure about that. Of course, the Court will have to do much work 
as the war time conditions require; but I would much rather quite frankly undertake 
appellate work as part and parcel of the real extension of the jurisdiction of the Federal 
Court than that we should add to our constitutional work income-tax work and that we 
Should find ourselves with increased bench sitting perhaps for six months in the year 
dealing with nothing except income-tax work and for the rest of the year dealing with 
constitutional work that is brought in and at the same time we were stigmatised as a Court 
which was subsidiary to collect the revenue in this country. It is not the highest activity 
of the Federal Court. Therefore you see I am, I must admit quite frankly, tempted by 
this optional scheme. I believe and it is my personal opinion, that it would be a better 
Court of appeal in that way. Talking as a lawyer to a lawyer, and Tam allowing no other 
consideration to come in, as lawyers you will consider that it is for the benefit of the 
litigant and the prosperity of the country, as I am sure it will, 


Let me end by thanking you most sincerely for this volume, I shall treasure it as a 
recollection of this meeting and I hope, gentlemen, that, although it must be some time, 
there will be other occasions when I shall have the honour of meeting you again, 


a 
~- 


At the lunch given by him to Sir Patrick Spens, at the Connemara Hotel on 25th 
September, 1943, Sir Alladi Krishnaswami Aiyar, the Advocate-General, said :— 


“My Lom, es Ng 

In extending to you a most warm welcome on behalf of the Bar Council and those 
assembled here I crave leave to say a few words. This is Your Lordship’s first visit to 
this City after you assumed your high office as Chief Justice of India. The Advocates’ 
and the Bar Associations have already extended to you a warm welcome and this function 
is merely complimentary to it. Your Lordship has, we know, paid us this visit both to 
establish contracts with the profession and with the. Bench in Madras which may not be 
without value in the future and to learn at first hand their considered views on the question 
of the extension of the jurisdiction of the Federal Court which is seriously engaging the 
attention both of Your Lordship and the Government, 


The need for a Central Judicature invested with appellate jurisdiction over the High 
Courts in India was recognised in section 206 of the Government of India Act of 1985 as 
a necessary part of the constitutional structure to be erected for the governance of this 
country, and the giving effect to the provisions of that section was envisaged by Your 
Lordship’s predecessor-in-office at the inauguration ceremony of the Federal Court. The 
appeals to the Federal Court during the last few years the Court has been at work have 
illustrated the difficulty of restricting the jurisdiction of the Federal Court to purely 
questions of constitutional interpretation. As you have pointed out in the course of 
your address to the Advocates’ Association yesterday, though an appeal lies to the Federal 
Court only: when a question is raised concerning the interpretation of the Government of 
India Act or an Order-in-Council, when once an appeal is brought before the Court the 
whole case is open before the Federal Court, and the ultimate decision of the Court may 
rest not an any interpretation of the provisions of the Government of India Act but on some 
question of fact or law which does not bear upon any such interpretation. The jurisdiction 
so exercised extends both to civil and criminal cases. The Privy Council has also ruled 
that if a case involves the interpretation of the provisions of the Government of India Act 
it 7 in order to file an appeal direct to His Majesty in Council from the High Courts 
in India. - 


From the commonsense point of view of a citizen he may legitimately ask the question 
why a Court should be in a position to decide complicated questions as to the scope of 
legislative and executive authority, why when a constitutional point is involved the Court 
should be invested with the jurisdiction to hear the whole appeal in everg aspect irrespective 
of the value and magnitude of.the interests inyolved and why the same Court should not 
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function as an ordinary Court of Civil Appeal from the High Courts in India. There can 
be no gainsaying that the present anomalous situation is one that has to be avoided, and 
‘that thg extension of the jurisdiction of the Federal Court is a constitutional necessity. 


N 


Within the few years the Federal Court has been at work it has come to occupy a 
prominent place in the minds of the lay public and of the legal profession in India, 
‘and it isgbeing realised from day to day, that the Court is bound to make a unique and 
_ decisive contribution to the future constitution of India. -In this respect the Federal Court 
is merely following the illustrious example of the Supreme Courts in the great Dominions 
which have moulded their constitutions and which have infused a life and spirit into the 
dry bones of written constitutions. 


It is in the fitness of things that the Federal Court should develop into a general Court 
of appeal from the High Courts in India. Judicial autonomy has become an essential 
feature of the constitutional development of the great Dominions. This-tendency in favour 
of the supremacy of their own Courts exists in all the Dominions though it differs in degree. 
It is partly due to the need for the administrative and judicial completeness of the machinery 
of each Dominion but is in the main traceable to the increasing national sentiment of its 
citizens. In your speech yesterday you gently hinted that you cannot be drawn into any 
controversial politics. You may trust an Advocate-General to keep to that injunction but 
it cannot be gainsaid that every aspect of national progress and reform of existing insti- 
tutions or enlargement of their sphere of usefulness is in the larger sense of the 
term ‘politics’. 


The Bar Council of Madras as early as 1940 by its resolution which was duly com- 
municated to the Government has given its support to the extension of the jurisdiction of 
the Federal Court and to that jurisdiction being made exclusive. 


There is only one other topic which I should like to allude to this afternoon, viz., the 
work of the Bar Council in Madras. As Your Lordship is aware the object of the Bar 
Councils Act was to unify the legal profession in this as in other Presidencies. The Council 
is in the main elected by the entire Bar of this Presidency though a few seats are left for 
nomination by the High Court. Under the Act, the Council has both educational and 
restricted disciplinary functions subject to the control of the High Court. I am proud 
to say that during the years the Bar Council has been at work in Madras, it has served as 
an educational agency to an extent to which no other Bar Council in India, if I may say 
so, has served. This achievement is in no small degree due to the enthusiasm, the 
earnestness and the passion for imparting higher knowledge which have always animated 
successive members of the Council. In this connection I may be permitted to refer to 
the handsome reference made to its work by His Lordship the Chief Justice of the Madras 
High Court in a recent case and the favourable review ot its work by so critical a journal 
as the Calcutta Weekly Notes as early as 1932. The list of the subjects delivered under 
the auspices of the Bar Council which I have handed up to Your Lordship will give you 
an idea of the subjects in which special and ordinary lectures are delivered. Our standards 
of legal education are pretty high in this presidency and the University authorities, the 
High Court and the Bar Council are anxious to keep up the standards. 


The Bar in Madras has had a glorious and splendid record of which it can well be 
proud. In this part of India it” cannot but strike Your Lordship that though we are 
swadeshi in our costume and nationalists, if I may say so, in our outlook, yet, we are imbued 
with a deep love of English law and legal institutions and a good number of our lawyers 
are well-versed and sometimes even revel in the subtleties of Chancery and Common 
Law learning. 


Your Lordship’s leading practice at the English Bar until you were called upon to 
occupy your present high office, your position as a Bencher of one of the leading Inns of 
Court, and your experience as a Parliamentarian inspire in us the hope that we can count 
upon your active sympathy and support in the realisation of our aspirations and hopes in 
regard to legal reform and the remodelling of judicial and legal institutions in this country. 


In the difficult problems that are awaiting solution I may be permitted to say that I 
believe in the Scotchman’s ability to grapple with problems and find a solution, and this 
belief is partly due to my training in a College which is mainly the work of self-sacrificing 
Scotchmen and of their spirit of service. 


I wish Your Lordship Godspeed and success.” 


., Sir Patrick Spens, in reply, thanked the Advocate-General for the honour done to him 
and paid a tribute to the host stating that he was a very great Advocate-General and with 
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him as the leader of the Bar, his Lordship had no doubt that every important subject that 
would come before the Bar would be dealt by them with full justice and, consideration 
which .was always demanded of the members of the legal profession. He had already 
expressed his views on the proposals to extend the jurisdiction of the Federal Court and 
he had noted their views-on the subject, He was glad that he had that.opportunity of making 
4 personal contact with the members of the Madras Bench and the Bar. His Lordship 
entirely agreed with the Advocate-General that it was absolutely inevitable that thg Federal 
Court should become the Supreme Court of India- and, in his view, the. sooner the Central 
Legislature in India was given the powers. to form the Court, the better it would be for all 
concerned. | He hoped that steps in that direction would be taken in the near future, He 
appreciated the efforts of the Madras’Bar Council in improving legal education.. In addition 
to legal education, knowledge in-all subjects would be of great use to lawyers. The greater 
the knowledge a lawyer has in all branches, the greater lawyer he would be. Legal educa- 
tion was one of the most important things. in the world and he was glad that the,Bar Council 
was attending to that work. His visit to Madras had been a.happy and most useful one 
and he thanked them for the kindness shown to him. 7 
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A CORRECTION, ` 


It has been brought to our notice that our statement, in our editorial comment 
on the proposals of the Chief Justice of India for the “Expansion of the Federal 
Court’s Jurisdiction,” about the pre-occupation of the law lords in England and of 
the hearing of Indian Appeals being delayed on that account was mistaken as a 
statement of fact and might be misunderstood to be the reason urged by the Chief 
Justice in support of his proposals. We may assure the Chief Justice that it was far 
from our intention to represent it as his reason in support of his proposals but as it is 
stated that it is erroneous as a statement of fact, we hasten tc withdraw the state- 
ment and the comment based on it. Such delay as there might have been arose 
from transport difficulties and not from any pre-occupation of law lords, we are 
now assured. 


We regret the error and gladly make the correction. 


AN UNCONVENTIONAL APPOINTMENT. 


We understand that a District and Sessions Judge has been appointed as 
Advocate-General in Sind. Has a County Court Judge been ever appointed 
Attorney-General in England ? 


The office of Advocate-General carries with it great prestige. He is the de jure 
leader of the bar. He is the ex officio president of the Bar Council in the Presidency 
towns and a member thereof elsewhere. He leads the bar on matters of etiquette 
and decorum. He has been the exponent and defender of the bar’s rights and 
privileges. His position is comparable to that of the Attorney-General in England. 
Special powers are reposed in him under the Procedure Codes and the Letters 
Patent. The three Presidencies alone originally had each an Advocate-General. 
The Government of India Act, 1935, has provided for an Advocate-General fer 
each of the other provinces also. The Joint Parliamentary Committee Report has 
stated that he should be a person “ of independence and standing who would occupy 
substantially the same position as that of the Advocate-General. . . . attached to 
the Governments of the three Presidencies.”’ Active membership of the bar with a 
- strong forensic record seems alone to be indicated. The Advocate-General should 

be a practising member of the bar. To appoint a member of the permanent service 
to the office violates the spirit of the Government of India Act and the conventions 


attaching to the office. 


e wees ee maar arta 
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AUTHORITIES ON ADOPTION, 


Relations of the Dattaka Mimamsa and the Dattaka Candrika : The two treatises 
have been accepted as authorities by the Courts ever since J. C. Sutherland published 
an English translation in 1821. The translation was undertaken under the 
authoritative sanction of ‘‘ Colebrooke’s advice”. Mr.” Sutherland wrongly assumed 
that the declaration in the opening stanza of the latter that it was designegl to be 
the ‘‘dispeller of the doubt arising from what was not propounded in the Candrika ” 
implied that the author meant an elucidatory supplement to the Smrti Candrika of 
Devanna Bhatta, and both were by one and the same author, though the stanza 
does not warrant the identity. He was so convinced of the correctness of his con- 
clusion that he substituted ‘‘Devanda Bhatta” for “Kubera ” in the concluding 
stanza in which the authorship is ascribed to Mahamahopadhyaya Kubera. Smrti 
Candrika is now known to be a composition later than the Mitakshara (which it cites 
and criticises) as well as the bhasya of Apararka and the Smriyarthasara of Sridhara 
to which also it makes reference. On the other hand Hemadri refers to the Smrti 
Chandrika by name. Its date is accordingly placed about the second quarter of the 
thirteenth century. Nandapandita declares at the end of his commentary on 
Visnusmrti (named Kesava-Vatjayanti) that he composed that work in Samvat 1699 
(November 1623).- He names the Dattaka Mimamsa as his work in the Vazjayanii, 
while the latter is referred to for further elucidation of a topic in the Dattaka Mimamsa 
itself (see p. 224 edn. of Anandasrama, 1941). The reciprocal references in the 
two works can be explained by noting that the Vaijayanti is a very extensive work, 
which must have taken some years to complete (the date 162 3 being obviously that 
of its completion, as it occurs at the end of the work), whereas the shorter Dattaka 
~ Mimamsa, which must have been under composition simultaneously, was completed 
earlier. G. C. Sarkar’s scepticism about the Dattaka Mimamsa being really a-com- 
position of Nandapandita (seé his Hindu Law, 6th ed., 1940, p. 155) is unwarranted. 


Most writers on Hindu Law concede the authenticity of the Dattaka Mimamsa, 
whose wide influence is obviously due as much as to its intrinsic merits as a disser. 
tation by a master of Dharmasastra and Mimamsa as to the accident of its having 
become available in, Sutherland’s English rendering very early in the history of 
British Courts of Law. The ascription of- Dattaka Candrika to the Southern writer 
Devanna Bhatta by the translator is obviously the cause of its views being accepted 
by the Courts as superior to those of Dattaka Mimamsa in South India, as well as 
Bengal in which it has enjoyed popularity when the translation was made. 


In the gth century a story sprang up in Bengal that Dattaka Candrika was a 
forgery, made by Raghumani Vidyabhusana, a pandit of Colebrooke, about A.D. 
1800 in the interests of one of the parties in a famous suit involving claims to a 
titular Bengal raj. ‘The story gained currency and credit by being retold by the 
celebrated scholar and reformer, Isvar Gandra Vidyasagar ina tract that he published 
in 1855. But the learned Bharatacandra Siromani “(who edited both the disser- 
tations with his own commentaries in 1858) repudiated the story as “ unacceptable ” 
(idam asmabhyam na rocate). Apparently the descendants of one of the parties to the 
law suit mentioned above and of the pandit supposed to have forged the Dattaka 
Candrika and fathered it on an unknown author named Kubera, came both to 
believe the story, which. was current in G. C. Sarkar’s college days. He has no 
hesitation in treating Datiaka Candrika as a late forgery, hardly much older tkan its 
translation. He summarizes the evidence against the authenticity of this.work.on 
pp. 152-156 of his Hindu Law. The first and last letters of each half-verse of 
the concluding stanza of the work, when taken together read ““Ra-ghu-ma-ni ”, and 
“the real author.is held to have concealed his name in the form of an acrostic in this 
verse, while the colophon in-prose ascribed it to Mahamahopadhyaya Kubera. 


The conclusions are repeated, without any endorsement, by Mahamahopadh- 
yaya Professor P.V. Kane (History of Dharmasastra, 1929, Vol. I, pp. 557 and 
686), who refers to Kubera as “the reputed author ” and the work as © said to 
be forged.” 

e 
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The author of Dattaka Candrika professes to expand the very brief treatment of 
adoption in Smrti Candrika. The ambiguous position of the first person instrumental, 
maya <by me), which refers to the elaboration, and not to Smrti Candrika, has been 
taken as evidence of the common authorship of both"works. Smrti Candrika has only 
a very brief séction on adoption, covering in the Mysore edition hardly five pages of 
large type (pp. 667-672). The aim of Kubera is intelligible, if, as is probable, 
Smrti Candrika had by his time come to be regarded as a leading authority. The 
name he gave to his own work is obviously an imitation of that of Devanna Bhatta’s 
treatise. The more comprehensive treatise summed up the teachings of the smrtis 
of Manu and others on the eighteen titles of law( Manvadi-vakya-vivrtesu-vivada-margesu 
astadasasvapi Smrticandrikayam) ; it was therefore appropriately “the moonlight ”’ 
(candrika) of smrtis. Kubera’s work threw additional light on adoption, and so it 
was also the “‘ moonlight ’’, but of adoption. The use of the larger treatise 
as his base is evident from a comparison of the two works, which show identity of 
doctrine, as well as occasional verbal identity. 


The two treatises on Adoption are now available in a fine edition published by 
the Anandasrama of Poona, with Sanskrit commentaries and introductions by 
Pandit Sankara Sastri Marulakar (1941-1042). In his Sanskrit intrcduction to 
Dattaka Candrika the editor has drawn attention to two citations from Candrika which 
occur in Dattaka Mimamsa, which Sutherland took to be from Smrti Candrika. There 
are no others. On p. 122 (Poona ed.) Dattaka Mimamsa in explaining the expression 
“apadi, in Manu’s dictum (IX, 168) in the definition of an adopted son as one 
who (being of equal caste) is given away by his father or mother in times of distress,” 
after giving the expression denoting distress the meaning of “‘times of famine, etc.” 
(durbhisadau) , proceeds first to filiate it to a dictum of Atri that a substitute (pratinidhi) 
for a son must be created by a sonless person, and then to quote Apararka and the 
Candrika for the interpretation that “‘ distress’? means the adopter’s being sonléss. ° 
(Vyakhyatam caivameva Apararka Candrikayam-—“ apadi”, pratigrhitur-aputratca iti.) 


The second explanation is the only one given and in almost identical words in 
| Dattaka Candrika (ed. Poona, p. 6), while Smrti Candrika (ed. Mysore, p. 669 ) gives both 
explanations. As Nandapandita limits the responsibility of Apararka and the 
Candrika to the second of the two explanations only, the allusion may be held to be to 
the later Candrika that is, Dattaka Candrika. Nandapandita was quite familiar with 
the larger work and would not have attributed the second view alone to it when it 
.gave expression to both views. The expression “ putra-grhitur-aputratve’ in Dattaka 
Candrika is cited in the form ““ prati-grhitur-aputratve”? by Nandapandita so as to 
run on with his own explanation. 


In treating of the effects of adoption in conferring on the adopted son ownership 
(svatvam)in the adopter’s wealth, and the release of the adoptee’s hold on the natural 
father’s wealth and his transfer to the adopter’s gotra even as a gift releases the donor’s 
ownership over his wealth and transfers it to the donee, the conclusion is stated as 
that of Candrikakara (that is, author of the Candrika) in a set form of words. This 
passage occurs in the identical words on p. 13 of Dattaka Candrika, omitting only the 
cumulative particle tu in the Dattaka Mimamsa, where its addition is needed to show 
the continuity of his argument of the effects of the transfer of the son. The same pas- 
sage occurs in Smrti Candrika (ed. Mysore, p. 671) with the addition of iv, needed 
there also to express cumulative continuity. 


Pandit Sankara Sastri concludes that Nandapandita knew the Dattaka Candrika 
and quotes from it. The conclusion seems warranted. The polemical.tone of the 
Dattaka Mimamsa generally, and its elaboration of arguments where it differs from 
the Dattaka Candrika, e.g., the age limits for adoption supports this view. 


Kubera is an unknown author. A point, which has not been noticed, is the form 
of Siva invoked in the opening stanza. It is as rightly explained by Pandit Sankara 
Sastri “the Siva (candri) of Maha-Kala (kala), the presiding deity of Ujjain’s 
most famous temple. Writers have a partiality for addressing their invocations 
to the deities ofetheir own local shrines, 
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- If. Kubera was a writer from. Malwa, his partiality for Smrti Candrika, a work 
popular in the Dakhan, will be easy to understand. The story of the fabrication of . 
Dattaka Candrika by a pandit of Colebrooke may have only this much of substance 


in 1t, namely, that the pandit discovered the work, which supported views opposed 
to Dattaka Mimamsa and brought it to the notice of Colebrooke, on whose recom- 
mendation, Sutherland translated it along with Dattaka Candrika. Not improbably, 
not only Colebrooke and the translator but the pandit himself may have Believed 
the work to be by the author of Smrti Candrika and the correction of the name of the 
author in the concluding verse of Dattaka Candrika, which Sutherland made, to 
have been deemed by them to be quite justifiable. 

l ONE K, V. R. 


~ 


SUMMARY OF ENGLISH CASES. 


ATTORNEY-GENERAL FOR ALBERTA Ü. ATTORNEY-GENERAL FOR CANADA, (1943) A.C. 356: (1943) 
t AILE.R. 240 (PC.). 

“British North America Act (1867), sections gr and 92—Debt Adjustment Act of Alberta, 1937—Ultra vires 
~—Provincial legislature, 

„It is well-settled that in case of conflict between the enumerated heads of section gt and the heads 
of section 92 of the British North America Act (1867) the former must prevail. Legislation coming 
in pith and substance within one of the classes specially enumerated in section g1 is beyond the 
legislative competence of the provincial legislatures under section 92. In such a case it is immaterial 
whether the Dominion has or has not dealt with the subject by legislation, that is, whether the legis- 
latiye field has or has not been occupied by the legislation of the Dominion Parliament. 


_If a subject of legislation by the province is only incidental or ancillary to one of the classes of 
subjects enumerated in section g1, and is properly within one of the subjects enumerated in section 92 
then legislation by the Province is competent unless and until the Dominion Parliament chooses to 
occupy the field by legislation. Where the subject-matter of any legislation is not within any of the 
enumerated heads either of section gr or section 92, the sole power rests with the Dominion under - 
or Pren a ad words of section g2, relative to “ laws for the peace, order, and good Government of `` 

anada,” | 
Though the plain purpose of the Debt Adjustment Act of Alberta, 1937, is to relieve persons- - 

resident in the province and their estates, from an enforceable liability to pay debts incurred before 
July 1, 1936, and in many cases to compel the creditors to accept compositions approved by the 
Board, it is effected by precluding persons from any access to the Courts of Alberta to enforce their 
rights against any persons resident in the province without the permission of the Board, which may 
never be obtained. The Act deprives creditors of the remedies by which alone in the vast majority 
of cases those rights can be enforced. The creditor is deprived of his right to present a bankruptcy 
petition under the Dominion Bankruptcy Act. The Act as a whole constitutes a serious and subs- 
tantial invasion of the exclusive legislative powers of the Parliament of Canada in relation to bank- 
ruptcy and insolvency and obstructs. and interferes with the actual legislation of that parliament 
on those matters. Accordingly the Act is ultra vires the provincial legislature. 


J PERFORMING RIGHT SOCIETY v. GILLETTE, (1943) 1 Ch. 167: (1943) 1 AILE.R. 413 (G.A.). 


Copyright—Factory diffusing broadcasts of music and gramophone records with loud-speakers to workmen—. 

If performance in public and infringement of copyright. 2 

. The principal object of the Copyright Act, 1911, is to safeguard the property of authors or their 
transferees -in their copyright and if employers of labour were entitled to cause compositions to.be 
performed before their employees merely by buying a piece of music or a gramophone record or 
paying for‘ the ordinary license for a broadcasting set, an author would very soon- have his public 
seriously diminished and the protection of the Act would be to a great extent illusory. Accordingly | 
the diffusion of music by broadcast and gramophone records with loud-speakers in a factory to 
the workmen amounts to a performance in public and an infringement of copyright. < 


. (1943) 1 All.E.R. 228, affirmed, 


(np) Honor AND ANOTHER 8. SMITH AND OTHERS, (1943) 1 Ch. 224 : (1943) 2 AILE.R. ri 
l : Wills—Condition cutting down absolute gift tending to encourage separation of spouses—Void. as opposed to - 
public policy. ‘ 

_. A proviso in a will. the effect of which would be to form a condition cutting down the absolute 
gift to the son if his wife shall still bé alive and married to him but preserving it ifhis wife predeceased 
or their marriage had in the meantime been dissolved, is against public policy and therefore void’ - 
as the provision tends to encourage an invasion of the sanctity of the marriage bond, oo 

———— “e 


`~ 
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“Re M. Kusuzer, (1943) 1 Ch.D. 248: (1943) 2 AILE.R. 22 (G.A.). 
_ Companies —-Winding up—Fraudulent preference—No direct evidence as to state of mind of person paying— 
Inference of intent to prefer—If can be drawn. 

__ Eveñ in a case where there is no direct evidence of the state of mind of the person making a payment 
within three months of a resolution for voluntary winding up of a company, and there 1s some other 
possible explanation of his conduct, there is no rule of law which precludes the Court from drawing 
an inference of an intention to prefer a creditor in the circumstances. 


Peat v® Gresham Trust, (1934) A.C. 252, explained. 


Bagas v. LONDON Gravina Dock Co., LTD., (1943) 1 K.B. 291 : (1943) 1 All.E.R. 426 (G.A.) 
Workmen’s Compensation Act (1925), section 9 (3)—Compensation for injured workman—Pay and allow- 
ance in the army—If can be taken into account. 
_ The Court must disregard the pay and allowance in the army of a workman subsequently cons- 
cripted in computing the compensation payable to him for partial . incapacity under the Workmen’s 
Compensation Act. 


c tie v. Lonpon Gravine Dock Co., Lro., (1943) 1 K.B. 291: (1943) I AIL.E.R. 426. 
Evidence Act (1999), section 1 (1) (2)—Letters written by commanding officer stationed at a distance 
Admissibility without calling him. 

. The letters received from a-commanding officer stationed at a distance are admissible in evidence 
under the Evidence Act, 1938, since undue delay and expense would have been caused in calling 
him .as a witness, 

WINSTANLEY v. BAMPTON, (1943) 1 K.B. 319. 

` Defamation—Libel—Creditor’s letter to commanding officer of debtor —How far privileged. 

A creditor (himself an officer in the services) wrote to the commanding officer of his debtor who 
owed some rent, a letter in which he said “ should he (the debtor) persist in refusing payment there 
seems to be no alternative to the very unpleasant one of taking the matter to Court.” In an action 
by the debtor for libel, 

Held, that though a mere statement that the plaintiff was indebted to the defendant could not be 
held to be defamatory apart from some special circumstances, the words complained of impute to the 
plaintiff a deliberate intention to avoid payment of rent as long as pores and to suggest that he was 
not likely to pay unless he was compelled by legal proceedings ; an being untrue, were defamatory. 

- As the commanding officer has a common interest in the discharge of his ‘liabilities by the plaintiff 
in the interests of the reputation of the services the occasion is privileged. But by reason of the express 
malice of the defendant the communication was taken out of the protection afforded by the privileged 
occasion. 


LEANSE v. EGERTON, (1943) 1 K.B. 323: (1943) 1 AILE.R. 489. | 
Tort—Nuisance resulting from an air raid—Liability of owner for not abating it in spite of presumed 
knowledge. 

Damage was caused to the window frames and glass of an empty house in an air raid which occurred 
on a Friday night. ` No steps to remedy the damage could be taken till next Monday, Before the 
damage could be repaired a piece of glass fell from the house and struck on the head of the plaintiff 
who was passing along and who thereby sustained injuries. In an action for damages, . 

Held, that the house in such a condition was a nuisance and the owner was liable for continu- 
ing the same with presumed knowledge. 


t 


'HARTSTROKE FRUITERERS, LTD. v. LONDON MIDLAND AND ScorrisH RAILWAY Co., (1943) 1 K.B. 
362 : (1943) 1 AILE.R. 470 (C.A.). 

Railways—Carriage of perishable goods at owner’s risk—Loss to consignee by failure of Railway to give 
notice of arrival of goods—No liability unless wilful misconduct is proved according to the conditions. 

In an “‘owner’s risk” contract of carriage by rail of perishables condition g provided that “ The 
company shall in every case where merchandise is consigned to a station and is not to be delivered 
by the company’s road vehicle, or barge, or by truck alongside ship, give notice in writing or by tele- 
phone, if so agreed in writing, on arrival to the consignee ” and condition 3 exempted them from 
liability in respect of certain matters ” i . except upon proof that the same arose from the 
wilful misconduct of the company or their servants.” In an action by a consignee for damages caused 
by the failure to give the notice of the arrival of the goods, 

Held, that the company was not liable except on proof of wilful misconduct of their servants ; 
and “ misdelivery ” in the conditions meant delivery to wrong consignee and not merely delay or 
detention. 7 É | 

(1942) 2 AILE.R. 488, affirmed. 


a 
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STOTESBURY v. TURNER, (1943) 1 K.B. 370. - 
Arbitration—Costs—Discretion of arbitrator as to costs is judicial—Refusal of offer made. without prejudice ” 
—If ground for depriving successful party of costs. = 
“Discussions with a view to settlement at a preliminary meeting before the arbitrator®* must be 
deemed to have been without prejudice. The arbitrator cannot permit his judgment to be influenced 
by the fact that an offer “ without prejudice ” had been made and refused. He cannot for that 
reason deprive the successful party of his costs. The discretion of an arbitrator to deal with costs is 
identical with that of a judge and must be exercised judicially. Letters or conversatione “ without 
prejudice ” cannot be taken note of by the arbitrator. 


í LEIVERS v, BARBER, WALKER AND Company, LrD., (1943) 1 K.B. 385 : (1943) 1 AI. ER. 386 
C.A,), 


Workmen’s Compensation Act~-Proceedings under—Limitation Act not applicable. 
[Per Scott and Du Pareq, L.JJ., Goddard, L.J., dissenting. ] 


The Limitation Act has no application to proceedings under the Workmen’s Compensation 
Acts since those statutes constitute a self-contained code outside the purview of the Limitation Act. 


HOLLINGTON v. HewrHorn & Co., (1943) 1 K.B.D. 587: (1943) 2 All.E.R. 95 (C.A.). 

- _ Evidence—Motor collision—Action by owner of one car for damages against owner of the other—Conviction 
of defendant's driver in Criminal Court Jor negligent driving—Not admissible as evidence in civil action. : 

"Ina civil action to recover damages to plaintiff’s motor car on the ground of the negligent driving 
of the defendant’s motor car the conviction of the defendant’s driver in the Criminal Court for negligent 
driving is not admissible in evidence as it is only an opinion on facts before that tribunal and there- 
fore not relevant. It is safer in the interests of justice that on the subsequent trial the Court 
should come to a decision on the facts placed before it, without regard to the result of other pro- 
ceedings before another tribunal. 


INGRAM v. UNITED AUTOMOBILE SERVICES, (1943) 1 K.B. 612: (1943) 2 AILE.R. 71 (C.A), 
Practice—Appeal—Apportionment of liability between joint tort-feasors—Not to be interfered with in appeal. 
Where in an action for damages by a person injured in a road accident it is found that the owners 

of both the colliding vehicles were liable, the appellate Court should not, where the findings of fact 

are not disputed, interfere with the apportionment of the damages between the joint tort-feasors, 


. During the three years prior to the petition in May 29, 1940 and for over a year preceding the 
actual physical departure of the husband, the spouses were living under the same roof. But in March 
1937, the husband told the wife that that was the end. He never slept with her at all and never went 
into the sitting room which the wife reserved for her own use when she was there. He had a sitting 
room of his own and the only time he went to his wife’s sitting room was when she was out, and when 


together, and never had any common life at all. The wife was anxious for a conciliation but he 
always refused it. The home was in the name of the husband but mortgaged to a building society 
and the wife paid the instalments. He occasionally went to the wife’s store and consumed. the food 
provided by her. In the circumstances, 


Rosinson v. Ropinson, (1943) P. 43 : (1943) 1 AILE.R. 251. 


Divorce—Decree in undefended action Jor divorce—Subsequent application Jor maintenance by wife—Alle- 
gation of adultery not to be allowed to be made by the husband ar the first time. 


which, but for his carelessness, he might have had, and then when his pocket begins to be affected 
Propose to prove that information and put the petitioner to the expense of a separate issue. 


Luccioni v. Lucciont, (1943) P. 49 : (1943) 1 AILE.R. 384 (C.A). 
Divorce—Respondent in enemy occup 


. 


- Though it is most important that every Judge who is asked to make an order which is discretionary 


tions to help the Court in exercising the discretion. 
It is a real hardship on a respondent in a divorce petition to be deprived of his status by a decree . 
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In a case.where the respondent to a divorce petition is in enemy occupied territory the Court in 
its discretion should not dispense with service of the petition unless the Court is satisfied that the 
respondent has become aware of the fact that the petition is being prosecuted or of the intention to 
prosecute it and has had time and opportunity to indicate a desire to defend. 

(1943) 1 AIl.E.R. 260, affirmed. ‘ 


RUSKIN Investments, LTD. v. CopMan, (1943) 1 All.E.R. 378 (C.A.). 


Incometax—Assessee financing building operation—Arrangement for repayment by conveyance of the ground 
rents—Profits—If assessable to tax or only capital income. 

The Cosil Estates, Ltd., who were engaged in developing a building estate and were in need of 
financiad help for that purpose entered into an arrangement as a result of which they received from 
the assessees a sum of £15,000 in instalments as the building work proceeded and upon completion 
of the houses (249 in number) they transferred to the assessees in absolute ownership the 249 freehold, 
ground rents which had been created. In the agreement the parties were described as “ borrowers,” 
and “lenders”; the £15,000 was described as an “ advance ” made “ by way of loan ” carrying 
interest at the rate of 5 per cent. and “ repayment of the loan” was to be made in the manner 
stated. On the question whether the profit representing the excess value of the ground rents over 


the sum of £15,000 would be a capital profit not assessable to income-tax or an income profit 
assessable to income-tax ; 


Held, that the reversion and ground rent of the 249 plots were received primarily in repayment 
of the capital loan of £15,000 and the profit realised was clearly of an income nature liable to 
assessment. 


(1942) 2 AIl.E.R. 520, affirmed. 


Re Rysta, Lrp., (1943) 1 AILE.R. 400 (C.A.). 


Trade Mark—Registration—Word “ Rysta” on repaired stockings—Not likely to cause deception and 
confusion with “ Aristoc”® on new stockings. 


Per Lord Greene, M.R. and MacKinnon, L.J. (Luxmore, L. J., dissenting—The word“ 
as a trade mark on repaired stockings is not likely to cause deception or confusion with t 


“ Aristoc ” on new stockings and can therefore be registered as a trade mark. 
to House of Lords granted.) 


Rysta”’ 
he word 
(Leave to appeal 


SCHERING, LTD, v. STOCKHOLMS ENSKILDA BANK, (1943) 1 AILE.R. 418 (Ch.D.), 
Contract—Contract with neutral for benefit of enemy—Dissolution on outbreak of war, 


Where the performance or continued existence of a contract with a neutral would benefit the 
enemy, (by either increasing his resources or crippling those of His Majesty’s subjects) the contract 


stands abrogated at the outbreak of the war. It cannot be said that it is merely suspended in its 
operation. l 


IMPERIAL TOBAGCO, Co. v. KELLY, (1943) 1 AILE.R. 431 (K.B.D.). 


Income-tax—Surplus dollars required under the Defence (Finance) Regulations to be sold—Pyofits out of 
sale if to be included in profits of irade for purposes of income-tax. 

The appellant an English Tobacco Company for purchasing tobacco in the 
America had purchased between January and August, 1939, the requisite dollars (45,000,000) at 
rates of exchange varying between 4.63 and 4.68. On grd September, war with Germany broke 
out and on September g, the British Treasury requested the company to Stop all further purchases 
of.tobacco leat. The company complied with that request at once. There was then a surplus of 
25,755,000 dollars with them. On September 30, 1939, the British Treasury, acting under the 
Defence (Finance) Regulations required the company to sell the dollars. The company sold the 
dollars and owing to the rise in the rate of exchange made a profit which was sought to be included 
in the computation of the profits of the trade for purposes of income-tax. 


Held, that the profits made by the compulsory sale of the surplus dollars to the British Treasury 
must be included in the computation of the profits of the trade. 


United States of 


“PAGE v. Lonpon, MIDLAND AND Scortis RAILWAY Co., (1943) 1 ALLE.R. 455 (K.B.D.), 


Ratlways—Carriage of passenger’s luggage in excess of free allowance for payment—Liabilit or loss b 
negligence—Defence that luggage lost was not personal luggage but of a class chargeable to different AA 


ompany would not be 
on of its nature at the 


G Pa REVENUE Commissioners v. EXECUTORS or HAMILTON RUSSEL, (1943) 1 AILE.R. 474 


| Income-tax——Beneficiary: absolutely entitled under setilemeni allowing fund to accumulate in hands of trust 
— Asessabili ty of incomg fiom fund to surtax. of trustees 
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Where a fund belonging solely to the beneficiary for his own use and benefit was allowed§to 
accumulate in the hands of the trustees, the income of the fund is the income of beneficiary assessable 
to Sur-tax, . = 

- (1943) 1 AILE.R. 166, reversed. 


FINNEGAN v. ALLEN, (1943) 1 All.E.R. 493 (C.A). 

Arbitration—Contract that price fixed by a valuer was to be final—No right of action agaigsi valuer for 
damages for not making proper valuation. 

In the absence of a charge of bad faith, an action by a party to recover damages from a valuer 
(employed to fix a price inter partes, using his skill and knowledge to enable him to do so) for ngt having 
valued in the way in which his instructions contemplated that he should value, is not maintainable. 
Where the valuer honestly intending to carry out his instructions, has made an honest mistake— 
‘a mistake which may have consisted in misunderstanding his instructions or may have consisted in 
inadvertently failing to comply with some element in them, an action for damages cannot be main- 
tained against him. 


Davies v. GEORGE TROLLOPE, (1943) 1 AIl.E.R. 501. 

si sa employed to sell house on the ordinary terms of getting no commission unless a sale ts effected 
by him—Agreement with another agent to share the commission tf a willing buyer is brought—Sale effected through 
another agent—No right to share of commission for bringing a willing buyer. 

Where a commission agent employed to sell a house, on the ordinary terms of getting no com- 
mission unless a sale is effected by him for his principal, agrees with another agent that, if the latter 
helps by bringing a willing buyer he will share his commission, it must mean “ If through your bringing 
a buyer I earn my commission, I will then pay you half of it.” A promise to share the commission 
must necessarily mean : “ If I earn my commission through you I will pay you half of what I so earn,” 


(1941) A.C. 108, considered and distinguished. 


Re Encets, (1943) 1 AILE.R. 506 (Ch.D.,). 
= Wills—Gift over on failure of legacy after termination of present war—Bad as offending rule against per- 
petuittes. 

The testator (a member of the German Evangelical Church at Great Horton, Bradford) by his 
will made just after the outbreak of the present war) after giving certain bequests provided : “I give 
the sum of £500,3% per cent. War Loan to the endowment fund of the German Evangelical Church, 
Great Horton, Bradford, provided that after the termination of the present war with Germany, services 
in the German language be held in the said Church.” There was a gift over if the legacy shall fail. 


Held: (1) The bequest must be construed as a gift of the capital on trust to apply the income for - 
charitable purposes to which the income of the endowment fund is applicable subject to the condition 
subsequent that, if after the present war, services are not as a general matter of current church practice 
held in the German language, then the gift over takes effect. (ti) As the war may or may not end 
within the period of 21 years limited by the perpetuity rule the gift over is bad and the bequest is 
a gift to the trustees of the present endowment fund to be held as a capital sum, the interest of which 
is applicable to the purposes of the trust at the date of the testator’s death. 


HUGHES v, WILLIAMS, (1943) 1 AILE.R. 535 (C.A.). 
Tort—Owner of premises adjoining highway—No duty to fence so as to keep his animals off the highway. 
An owner or occupier of land adjoining a highway is under no duty to fence it so as to keep his 


animals off the highway. Where somehow the gates are left open and horses escape into the highway 
and collide with a stationary motor car, the owner of the animals is not liable in damages for negligence. 





Lyon v. DAILY TELEGRAPH, (1943) 1 AILE.R. 586 (K.B.D.). 

Defamation—Libel—Letter under a false name and address containing libel on artistes published in a daily 
—Defence of fair comment—lf available. 

In a column in a daily for expressing the views of listeners on broadcast entertainments a letter . 
was published under the generic heading of “ flabby entertainments.” The letter contained matter 
which was capable of being defamatory of the plaintiffs as artistes. It was admitted that the letter 
was from a non-existent address and a fictitious person. The writer was minded to lend point to the 
letter by using a false name and false address which would suggest that he was a responsible person 
and a minister of religion. In the circumstances, held, that the defence of fair comment was not 
open to the defendants. 

M’GARVEY v. CALEDONIA STEVEDORING Co., (1943) 1 AILE.R. 611 (H.L.). 

Workmen's Compensation—Shift workers—Custom to replace employees who do not arrive by a fixed time— 
Replacement by substitute—If terminates “ course of employment ®°—Late comer injured while returning for 
second half of shift—Accident if in course of employment. - ein 

Dock labourers were engaged for night shift from 6 P. m. until 4 A.M. to help in loading a ship. 
The night shift was divided into two halves by the supper hour which provided a break from 10 p.m. 


to 12 midnight and during this interval men on the shift were permitted But not required, to go 
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3 4 
home to supper. If, however, a man failed to report when work was resumed at 12 midnight a 
substitute might be engaged for the second half of the shift, in which case the employment then ter- 
minated and wages would be paid to him for the first half of the shift only. A workman failed to 
report till 12.10 A.M. when a substitute was engaged. At 12-20 a.m. when the late comer was returning 
for the second half of the shift, he fell off the quay and was drowned and his dependants claimed com- 
pensation, 

Heldgthat the deceased at the critical time was not an employed workman nor was he leaving 
after dismissal. The employers are not liable under the Workmen’s Compensation Actin the 
circumstances of the case. 





6 
-MINISTER OF SUPPLY v. BRITISH THomson HOUSTON, Co., Lro., (1943) 1 All. E.R. 615 (C.A). 


Practice—Crown— When can sue and be sued—Statute empowering minister to “ sue and defend any action ”?° 
—Suit by minister for damages for breach of contract—Counter-claim by defendant—Maintainability. 


‘Where a statute says that a minister or department of state “ may sue and defend any action ” 
that is equivalent to saying he or it may sue or be sued. Such words mean what they say and do 
make the minister liable to be sued as such. Accordingly where a minister sues for damages for 
breach of contract it is open to the defendant to set-up a counter claim and it cannot be said that he 
must have his remedy only by way of petition of right. 


Dick v. PILLER, (1943) 1 AILE.R. 627 (C.A,). 
Practice—Appeal—Refusal of adjournment on the ground of illness of party or witness—Discretion— When 

open to appeal. 
-- Jf an important witness—a fortiori if he is a party— is prevented by illness from attending the 
Court for an adjourned hearing at which his evidence is directly and seriously material and an adjourn- 
ment is asked for, if the Judge is satisfied (i) of the medical fact, and (23) that the evidence is relevant 
and may be important it is his duty to give an adjournment—it may be on terms—but_he ought to 
give it unless on the other hand he is satisfied that an injustice would thereby be done to the other 
side which cannot be reduced by costs. The questions may depend on matters of degree and matter; 
of fact may be involved. Still where a judge refuses an adjournment where such conditions exist 
there is an error of law on which an appeal would lie to the Court of appeal. 

[Per du Parcg, L.F., dissenting]. The question whether or not a trial judge is satisfied as to the 
existence or otherwise of grounds for an adjournment is one of fact and his decision being discretionary 
“ is not open to appeal. 





——_—=w 


R v. Hupson, (1943) 1 AILE.R. 642 (C.A.). 
Crime—Receiving cheque drawn in favour of another in ignorance of mistake—Subsequent cashing it—Offence. 


One, Lewis Hutson, had been engaging himself as a seller to the Ministry of Food of certain live- 
stock, and he had sold them £23-2-7 worth of livestock. On July 4th, the Ministry of Food drew a 
cheque in favour of Mr. Hudson. without any initial for £23-2-7 being an order cheque which was 
signed. That cheque was headed in large letters “ Ministry of Food, Meat, and Livestock.” The 
cheque was received by the accused, Hudson, and kept by him. On July, 11, he wrote a letter to 
the Minister of Food in the following terms. It was headed “ Mr. 7. Hudson, Scotter Road, Scunthrope” 
“Dear Sir, Just a line to tell you that I received a cheque from the Ministry of Food and there was 
no enisels on it, so I have sent it back to you. My name is Mr. 7. Hudson” and received a reply 
on July 14. “ I return hereiwth the above cheque, value £23-2-7 with your initial duly inserted, 
with apologies for any trouble caused you.” On July 16, the accused paid this cheque into a bank 
-and opened an account there. In the circumstances of the case, held, that larceny was committed. 
by ar aa As soon as the accused saw what he had got, he made up his mind to steal it and 
did steal it. ; 


J. & J. MAKIN, Lro. v. L. & N. E. Ry., Co., (1943) 1 AILE.R. 645 (G.A.). 


Tort—Canal constructed under statute—Act imposing liability for injury caused by water flowing from the 
canal or “from any other accident *»—Collapse of embankment due to violent storm and escape of water causing 
‘injury—Liability for. 

a act of Parliament empowered a company of proprietors to construct and maintain a canal. 
Section 15 of the Act provided that if any injury or damage shall happen to be done to the owner 
or occupier of any mill etc., by the breach of any reservoir to be made for the purpose of the said 
intended canal or cut, or any of the locks or any such reservoir -or from any other accident, then and in 
every such case . . « . compensation shall be made by the company of proprietors for all such 
injury and damage. As the result of violent storm the embankment collapsed and the water escaping 
caused injury to plaintiff’s mill. In a claim for damages, 


` Held, that the proprietors`of the canal are liable. The words ““ or from any other accident ” 
in the section are manifestly in amplification of the previous words and cannot be used by way of 
qualification or limitation on them. The ejusdem generis rule cannot be applied to the case so as to 
‘exclude liability for injury caused by “ Act of God.” Every “Act of God ”?” which causes injury may 
be an accident, though not every accident is an “ Act of God.” 


1943 1 AILE.R. 362, affirmed. 
H 
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EASTHAM v. EASTHAM, (1943) 1 ALLE.R. 659 (P.D.). 


Divorce—Failure to name alleged adulterer as co-respondent—Necessity for order dispensing with naming 
co-respondent before trial can proceed—Matrimonial Causes Rules (1943) R. 5. e 


In order to be excused from making every alleged male adulterer a co-respondent a petitioner 
(even under the 1943 rules) has to show special grounds, and it is for this reason that he is required 
to satisfy the Registrar by affidavit that he has made proper attempts to trace and identify any alleged 
adulterer whose name and identity are said to be unknown. It is necessary to obtain an @rder dis- 
pensing with the naming of a co-respondent before the trial of the petition can be proceeded with. 


SAMUELS v. Daves, (1943) 2 AILE.R. 3 (C.A). ° 


Contract—Suppiy of dentures by dentist—Implied condition of fitness Jor purpose intended—Liability for 
breach. 


Where a dentist undertakes to supply a denture to a patient, whether you call that a contract 
of sale of goods or a contract for work and labour done, he is contracting to make a denture which 
will fit the patient’s mouth and where it is defective the dentist will be liable for damages, 


Re a DEBTOR, (No. 27 oF 1943), (1943) 2 AILE.R. 15 (C.A). 

Bankruptcy Act (1914), section 5 (2) and Bankruptcy Rules (1915), rule 171—Petitioning creditor not filin 
affidavit that debt was due—Filing of affidavit after receiving order was made—Sufficiency. i filing 

The petitioning creditors had not at the time of the hearing of an application for a receiving 
order produced the usual affidavit that the debt was owing. The fact that jt was owing was admitted 
by the debtor at the hearing. The Registrar without adjourning the hearing in order that an affidavit. 
might be produced made an order on the undertaking by the petitioning creditor’s solicitor to file 
an affidavit of the debt the same day. That affidavit was accordingly filed. The debtor contended 
on appeal that the procedure was technically wrong. Held, as the debtor had not served a notice of 
intention to dispute the debt his admission of the debt was sufficient proof to satisfy the requirements 
of Bankruptcy Act, 1914, section 5 (2) and Bankruptcy Rules (191 5), rule 171, 


GLASGOW Corporation Vv. Murr, (1943) 2 AILE.R. 44 (H.L.). 

Torts—Sweets and tea shop—Children waiting in, injured by scalding tea spilt from urn which was carried 
through a narrow passage—Liability—Degree of care to be taken to avoid risks—Tests. 

In an action on behalf of some children who while waiting in a sweets and tea shop to buy sweets 
were injured by scalding tea spilt from an urn dropped while being carried through a narrow 
passage, 

Held, that all that a person can be held bound to foresee are the reasonable and probable 
consequences of the failure to take care, judged by the standard of the ordinary reaosnable man. 
The reasonable man is presumed to be free both from over-apprehension and from over-confidence. 
In considering the question as one of fact the Court must be careful to place itself in the position of the 
person charged with the duty and to consider what he or she should have reasonably anticipated as 
a natural and probable consequence of neglect and not to give undue weight to the fact that a dis- 
tressing accident has happened or that witnesses in the witness box are prone to express regret ex 
post facto tuat they did not take some step, which it is now realised would definitely have prevented 
the accident. 


JOTTINGS AND CUTTINGS. 


Long Drawn Out.—In the course of the argument on a recent revenue appeal to the House of 
Lords, the Lord Chancellor provided a moment’s welcome relaxation by recalling that Vice-Chan- 
cellor Bacon is said to have begun one of his judgments somewhat in this manner : “ In this case the 
facts are admitted and the law is plain and yet it has taken seven days to try,one day more than it took 
the Almighty to make the world.” Lord Thankerton observed that “ the Almighty was not bothered 
by precedents.” The last of the Vice-Chancellors had an expressive style, but only last year one of 
the Lords Justices in the Court of Appeal commenced a judgment equally directly : “ This was as 
plain a case as was ever brought. Ifthe learned Judge had not achieved the remarkable feat I should 
have thought that it would have exceeded the bounds of human prolixity to have delivered a judgment 
on it which occupied fifteen pages.” At one period of Roman history there was introduced a device 
for limiting the flights of forensic eloquence. The presiding magistrate determined beforehand the 
length of time to be allowed to each side and selected a clepsydra or water glass of appropriate size 
to measure it. Such a practice would have suited Darling, J., who wrote of the Proverb “ Silence is _ 
golden,” the lines— 

** Could I enforce this golden rule when certain counsel rise 

Ere midnight might I hope to dine and close this dull assize.” —S. F., 1943, p. 137. 





April 29.—On the 29th April, 1827, the King sent for Lord Eldon, who was resi in 
Chancellorship, and presented him as a token of his regard for his long services a Sia a a 
guilt cup and cover. The principal subject round it was the triumph of Bacchus and Ariadne from 
the Borghese vase. At the bottom was a rich foliage of intricate workmanship. On the top was the 
coronation medal with a bust of the King guarded by a lion'in the attitude of walking. Beneath the 
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cover.was the inscription: The gift of His Majesty King George IV to his highly valued friend, 
John, Earl of Eldon, Lord High Chancellor of England, upon his retiring from his official duties in. 
the year®1827,”” With one short interval he had held the Great Seal since 1801. He survived his 


resignation ten years. S.F., 1943, p. 154. 


|| 

Settlements in and out of Court.—Recently at Clerkenwell Police Court a gaoler had to sit between 
two men, 4 British gunner and a Polish sailor, charged with “threatening and abusive behaviour.” 
The bone of contention was the wife of the gunner and he said : “ I want to settle the matter in my 
own way. What I want is half an hour alone with him.” “I am afraid that is not the legal way,” 
said the Magistrate, binding them over. He ordered the husband to be released two or three hours 
after the other man, telling him: “ I thought it wise not to let you out together.” The ‘‘settlement” 
which the law wished to prevent was all too reminiscent of the occasion where a county court judge 
hearing a dispute between two costermongers over a donkey, said,: “ Now, my men, ‘I am going to 
have my lunch, and before I come back I hope you will settle your dispute out of Court.” After the 
adjournment the parties returned looking somewhat damaged, and the defendant said: ‘“ Well, 
your honour, we’ve took your honour’s advice. Jim’s given me a damn good hiding and I’ve given 
him back his donkey.” Had one of the parties in the Clerkenwell case really meant to get at the 
other it may be doubted whether one gaoler between them would have been enough to keep them 
apart. When the murderers Fowler and Milsom were tried at the Old Bailey the same precaution was 
taken,for Fowler was known to intend an attack on his confederate for a treacherous statement to the 
police. Just after Hawkins, J., had retired at the end of his summing up to the jury, Fowler hurled 
himself at his enemy. Milsom was rescued with difficulty, while all the warders available struggled 
to subdue his assailant amid splintering wood and smashing glass. In the fight he threw them about 
like dummies.—S.7., 1943, D. 155. 


A New Chancery Judge. —LIONEL Leonard Conen, K.C., whose appointment to a judgeship in the 
Chancery Division of the High Court of Justice was announced last Saturday, is well known for his 
learning and experience in company law and practice. His outstanding ability and considerable 
personal charm combined to render him popular with both branches of the profession, and his popularity 
will be enhanced rather than diminished with his elevation to the Bench. The new Judge is the 
son of the late Sır LEONARD LIONEL Cowen,’ K.C.V.O. He was born in 1888, and was educated 
at Eton and New College, Oxford. He was called to the Bar at the Inner Temple in 19193, and took 
silk in 1929. He became a Bencher of Lincoln’s Inn in 1934. On the outbreak of the present war 
he was appointed a member of the General Claims Tribunal under the Compensation (Defence) 
Act. The shortness of the interval of time between the date when the vacancy occurred owing to the 
sad death of the late Mr. Justice FARWELL and the appointment of the new judge is an indication 
of the opinion of those most qualified to appreciate the position of Mr. Comen at the Bar. The new 
Judge will be called upon to dispense equity, and although the principles of that branch of our 
jurisprudence are much better settled than they were when the Chancellor was the keeper of the 
King’s conscience in fact as well as in theory, its application to the vast and complex organisation of 
modern life still demands a high sense of moral values. It is interesting the.e.ore to note that the new 
.judge was brought up in and professes an ancient religion which gave the world one of its greatest 
- codes of morality and law. All his friends and admirers will wish him well on his appointment.—S.7, 


1943, P. 159. 


Viscount Hewart—Among those who have achieved greatness, without either being born great or 
having greatness thrust upon them, the late Viscount Hewart, Lord Chief Justice of England,who 
died on 5th May, aged seventy-three, must take a high place. Manchester Grammar School, which 
nurtured his brilliant intellect, produced many great writers, orators and statesmen, and Lord Hewart’s 
old school will cherish his memory among those of her greatest sons. 

In 1887 he went to University College, Oxford, with an open classical scholarship, where he 

duly proceeded to high honours in classical moderations and Literae Humaniores. Like many 
other classical scholars both before him and since, he proceeded to the study of law, but not in Oxford. 
He went to London, where he took to journalism for a livelihood while reading law, and soon, Mr. 
C. P. Scott, the great editor of the Manchester Guardian asked him to join the staff of the Manchester 
Guardian. He regularly reported in the Press Gallery of the Commons and later became the chief 
leader writer on the Morning Leader. 
When he was thirty-two years of age he was called to the Bar by the Inner Temple, having obtained 
a certificate of honour in the Bar final examination. His first ten years of practice, mostly in Man- 
chester or Liverpool, were extremely busy, so busy indeed, that he was able at the end of that com- 
paratively short period to take silk in 1912. From that time onwards Gordon Hewart never looked 
back. In 1913, he was elected Liberal member for Leicester. In 1916, he became Solicitor-General. 
In 1919, he became Attorney-General, succeeding Sir F. E. Smith, who became Lord Chancellor. 
In 1921 he was made a member of the Cabinet and was one of the signatories to the Treaty with 
Ireland. In that year the late Lord Reading left the office of Lord Chief Justice vacant on his appoint 
ment as Viceroy of India and Lord Trevethin became Lord Chief Justice, in his seventy-eighth year. 
In the following year Lord Trevethin retired and Sir Gordon Hewart, K.C., became Lord Chief 
Justice, and took the title of Lord Hewart of Bury: In 1940, he retired from that office on account 
of ill-health. 

Lord Hewart’s greatness as Lord Chief Justice resulted mainly from his classical training, together 
with his Manchester Liberalism. His Liberalism was particularly apparent in his book “ The New 
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Despotism ” in 1929 in which he attacked the delegation to Ministers of the power of legislation by 
the so-called “ Henry VIII clause.” As a result of this work, the Lord Chancellor appointed a 
committee on Ministers’ Powers, which reported that delegated legislation, though inevitable and 
desirable in the modern State, should be subject to the scrutiny of a committee of each House and 
that the method of confirming delegated legislation by Parliament should be standardised. 


As an orator, the late Lord Hewart was unsurpassed. It may be that he seemed to yield at times 
to the temptation of using his powers as an advocate on the Bench. This apparent tendency, ® however, 
only resulted from his passionate desire to see justice done, and if he made up his mind about a case 
` he rarely failed to convince the jury that he was right. 


He also used his advocacy to defend his office against any encroachment on the plenitude of its 
powers or dignity. His insistence on his rights as Lord Chief Justice to be present in the House of 
Lords “ to treat and give counsel on the affairs of State” in 1929, on the controversy arising out 
of his nomination by the Liberal Party to be a member of Lord Ullswater’s Committee on Electoral 
Reform, and again in 1934, when he adjourned a case in order to secure the modification of a clause 
in the Supreme Court of Judicature (Amendment) Bill which appeared to be an affront to the senior 
Lord Justice of the Court of Appeal, enabled him to hand on his judicial office unimpaired. 

x * i 


Any estimate of Lord Hewart’s position as a judge would be incomplete if it did not refer to his 
well-known dictum, so profound in its meaning and influence on the course of the English criminal 
law : “ It is important not only that justice should be done, but that it should be manifestly seen to be 
done.” . 

There can be no doubt that a great figure has passed from this earthly scene, and not only his 
friends, but also all friends of liberty of thought and expression will mourn that his own wish to 
have gone on for another twenty or thirty years was unhappily not fulfilled.—S.7., 1943, p. 169. 


Religious Disabilities.—It is a far cry back to the Roman Catholic Relief Act of 1829, when most 
political disabilities of Catholics were removed. It is nearly as long ago, in 1846, that Jews were 
made eligible for municipal office. By an Act of 1858 it no longer was necessary for a person elected 
to Parliament to take the oath “ on the faith of a Christian ” in order to take his seat in Parliament. 
Had it not been for the cruelties recently practised on Catholics and Jews, as well as on members of 
other religious denominations in Europe, and the preposterous race doctrines that have been broadcast 
in the last few years, a motion in the Lords on 11th May, on the subject of religious disabilities 
might have seemed to be an anachronism. ‘The motion was by Lorn Hemincrorp “ that in the 
interests of national unity and of unity among the Christian churches it is desirable that all remaining 
civil disabilities on religious grounds on subjects of His Majesty not members of the Church of England 
should be removed and that His Majesty’s Government be requested to introduce the necessary legis- 
lation for this purpose as soon as conveniently possible.” The mover said that in this country religious 
disabilities were removed in very large measure, and perhaps on the whole very quickly, by a succession 
of Statutes, the effect of which in some cases was very doubtful. The only remaining disabilities 
of great importance, he said, were two, namely, that neither a Roman Catholic nor a Jew 
could be Lord Chancellor. Even that was a matter of some doubt. “ Halsbury’s 
Laws of England,” he believed, stated quite definitely that the Lord Chancellor 

ust . be a Protestant and that neither a Roman Catholic nor a Jew could 
Lord Chancellor. In Anson’s great history of the British Constitution there appeared to be some 
doubt.’ The Lord Chancellor’s clerical position as King’s Confessor or Keeper of the -King’s Cons- 
science, he said, had gone. The Lord Chancellor’s original jurisdiction in equity had also gone since 
the Judicature Acts, and was certainly not now vested in the Lord Chancellor alone. The present 
position was a slur on the reputation of a large body of His Majesty’s subjects. His Lordship referred — 
to Lord Russell of Killowen (a Roman Catholic) and Lord Reading and Sir George Jessel (both 
Jews, the latter being the greatest equity lawyer of modern times), as persons whose great services 
‘vere denied to the country so far as the Lord Chancellor’s office was concerned. He also referred 
to the dwindling opposition to a Roman Catholic holding the office and said that we had good reason 
to be thankful in this country for the great services which had been rendered both by Jews and Roman 
Catholics. The Lorp CHANCELLOR, in reply, stated that he did now know any reason why a Jew 
should not be appointed Lord Chancellor under the present law. ‘The requirement of taking the 
oath, “on the faith of a Christian” was expressly removed in 1867, ‘The answer to the question 
whether a Roman Catholic could be Lord Chancellor was not so certain as many people supposed. 
After a historical survey he referred to the “ saving clause ” inthe Roman Catholic Relief Act of 
1829 by virtue of which, at that date and for a good many years afterwards, a Roman Catholic could 
not be Lord Chancellor. His Lordship said that he did not intend to pronounce whether the effect 
of the series of rather complicated statutes passed in the sixties and seventies of the last century was 
or was not to alter the law as to the Lord Chancellor’s office as it existed before, but it was quite certain 
that to-day the Lord Chancellor was not called upon either to make a declaration or to take an 
oath which a conscientious Roman Catholic could not make or take. It was not true that the Lord 
Chancellor had to make a declaration against transubstantiation and the Mass, and so forth.- That 
shad not been so for seventy years. Sir JOHN COLERIDGE, when Attorney-General in 1872, gave it 
as his considered opinion that the disqualification did not in fact exist in the case of the LordChancellor- 
ship, and the language of Sir William Anson was deliberately designed to indicate that the matter 
was not so plain as had sometimes been assumed, THE LoRp CHANCELLOR did not consider it wise 
~in the interests of national unity to produce this complication, as he did not think that the present 
system at this living moment gave gross offence to anyone. The motion was by leave withdrawn,— 


S.J.) 1943» De 177+ 
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Waste Paper and Bombs.—We need add nothing to our past reminders to solicitors with regard to 
particular methods of salvage of waste paper, but a realisation of the following facts, collected by the 
Waste Paper Recovery Association, will without doubt help us all to bear salvage needs constantly im 
mind. Ihe body of a Mosquito light bomber is made of aircraft plywood. This, in its turn 15 made 
from layers of specially treated paper. -The result is extraordinarily light and strong. Much the 
same sort of comment applies to every fresh bombing raid on the enemy. Ten thousand drawings 
are needed in the design and construction of an aircraft. The Spitfire engine weighs only 15 cwt. and 
yet 32 cwg. of blue prints enter into its construction. Runways of aerodromes are made of concrete, 
with paper in the insulation joints to allow for expansion. A mile of runway needs a ton of paper. 
Every aircraft that takes to the skies contains a complicated wireless system, and paper 1s now used 
largely in practically all the component parts. Layers of paper, impregnated with synthetic resin, 
are compressed to form a laminated plastic material which makes aerial parings, instrument panels, 
condensers, and countless other wireless parts. The perspex of a plane must be protected, -before 
delivery, with a special type of paper. Every bullet fired must have a wad made from waste paper. 
These are only a few examples of the manifold uses of waste paper in war, and the Waste Paper 
Recovery Association are to be congratulated on finding the right kind of propaganda to bring the 
matter home to the public imagination and conscience.—S.7., 1943, p. 178. 


BOOK REVIEW. 


_ COMMENTARIES ON THE Cope or Civi Procepurr by Messrs V. V. Chitaley, B.A., LL.B., and 
K. N. Annaji Rao, B.A., B.L., published by the All India Reporter Office, Nagpur, 4th edition, Vol. 1, 
(Sections 1 to 158), 1943. 

The authors are not unfamiliar to the legal public. The “ white book series ’—Commentaries 
on the Criminal Procedure Code, the Limitation Act, the Transfer of Property Act and the Code of 
Civil Procedure—have now for sometime been well known works. The book under review is the 
4th edition of a work which was first published in 1932. 


The Preface invites attention to some of the new features of the work, such as, the indication of 
decisions of importance in the footnotes by appropriate marks, the addition of a table of cases, incor- 
poration of the notifications under the various sections of the Code, inclusion of the Privy Council 
Rules,, 1920, etc. The last three features will evidently appear in the last Volume. Citation of cases 
has proceeded on the footing that it should be exhaustive covering even “ elementary principles of 
law ” and is therefore full. The law stated is as on the rst July, 1943. The synopsis given of the 
titles of discussion under each section will be helpful to the busy practitioner and the notes are lucidly 
and accurately written. The mention of at least one local journal of each province in the citation of 
cases of that province in addition to the references to the J.L.R. and A.I.R. would have been more 
helpful and popular. This suggestion has been made before and has not lost its point. The book 
is on the whole a welcome publication and should be indispensable to the busy lawyer. 


Tue ALL INDIA DIGEST, CRIMINAL, 1931-1940, 1941 and 1942. Published by the Madras Weekly 
Notes Office, No. 5, Thambu Chetty Street, G.T., Madras. 

A good digest is of inestimable help to a lawyer and more especially when the table of cases 
digested is also to be found. The Digests under review combine both these features. The Madras 
Weekly Notes Office has been paying particular attention to the requirements of the practitioners in 
criminal law, and the above digests form one direction of such attention. The headings under which 
the cases have been digested are simple and helpful. The points are accurately set forth and references 
are given to all‘the journals in which a decision has been reported. The pricing is moderate ; the 
Decennial Diget being priced at Rs. 10 and the Annual Digest at Rs. 1-12-0 .We are sure that the 
Digests will prove highly useful to every practitioner and we heartily welcome the publication. 


PARLIAMENTARY GOVERNMENT:IN INDIA, By the Hon. Sir Bejoy Prasad Singh, Roy, K. C. I. E., 
ana Bengal Legislative Council, (Thacker Spink & Co., Ltd., Calcutta) 1943, pp. 427. Price 
S. 9. . 
Sir B.P. Singh Roy’s book is a useful and timely contribution to the literature on the subject of 
the uneven and troublous phases through which the Government of India Act,1935,has passed since 
it was placed on the statute.book. The liberal school of politicians, of which the author is a distinguish- 
ed member, is peculiarly fitted to conduct an impartial investigation into the practical operation 
of the Act in the light of all the available data, official as well as non-official, and to pass judgment 
as.to how far the working of the Act has fulfilled or belied the expectations of its framers. Such a 
judgment would not be coloured by reason of its being free. from passion and pronounced in a spirit 
of detachment. Langland in the “ Vision of Piers Plowman ” speaking of Heaven says “There the 
poor dare plead.” Similarly in the volume under review Sir Bijoy dares to plead the cause of India 
with such candour, courage and clarity, that one wonders whether any one can do it better. The 
author is impartial in his criticisms of the various political parties and all alike are made to experience 
the force of his critical bludgeon. 


One or two minor criticisms with regard to the book may be made. When dealing with the 
India and Burma (Emergency Provisions )Act, 1940, at p. 319 he fails to refer to one of its important 
provisions, namely, that which grants legislative power to conscript European British subjects which 
is prohibited by the 1935 Act. At p. 113, the author refers to the 1938 treaty between Great Britain 
and Eire recognising the latter’s right to remain neutral in a British war. This raises complicated 
-questions as to the divisibility of the Crown and the author could have paused to elucidate the matter 
a little further. The treaty is a domestic arrangement between the two countries and if Eire remains 
neutral by virtue of such tredty, the belligerents may refuse to treat such a declaration as valid or 
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alternatively may choose to treat it as an act of revolt on the part of Eire against the British Empire. 
The position is nebulous and arguable and the above remarks are only conjectural. 


Again when at p. 273 the author supports the view that even though when the Premier resigns 
the ministry is dissolved yet the ministers do not become functi officio, one can agree. An arfilogy to 
some extent is afforded by the cabinet continuing to function déspite the dissolution of the House 
of Commons. There is not much difference in principle between such a ministry and a ministry 
which has been dissolved by the resignation òf its head and if the former can carry on pending the 
formation of a fresh ministry there is no reason why the latter also should not do so. 46 


There were official enquiries into the working of the 1919 Act, such as the Muddiman Enquiry, 
the Simon Commission Enquiry and the result of the deliberations of such committees and commissions 
is enshrined in famous constitutional documents among which the serious student of and wgiter on 
Indian Constitutional Law can quarry with avidity. As far as the present 1935 Act is concerned 
there has been no official appraisement of its actual working and hence such books as Sir Bejoy Singh’s 
which give a faithful picture of men and events, who and which have infused flesh and b:ood into the 
dry bones of the Constitution Act and made it a living thing comprehensible to laymen uninitiated 
into the mysteries of the draftsman’s art will be sure to supply a keenly felt want. We are confident 
that the book will make a powerful appeal to the lawyer, the politician, the legislator and the keen 
student of constitutions. K. V. 








INDIAN Company Law by R. K. Soonavala (Pp.814 + xxviii) 1943, published by N. M. Tripa thi 
& Co., Bombay. Price Rs. 17-8-0, 


It is refreshing to come across occasionally volumes like the present one. As Mr. Justice Chagla 
observes in his foreword the author is a young advocate and it is a heartening sign of the times that 
juniors who perforce enjoy a comparatively larger amount of leisure should drink at the “ pure well 
of law undefiled ” and be public spirited enough to pass on their knowledge to others. The title 
of the book has been chosen rather widely as ““Indian Company Law” implying that its contents 
are not confined to the Indian Companies Act. But some matters which, though not within the four 
corners of the Act, yet pertain to company law have not come in for much reference, Thus 
the sections of the Government of India Act, 1935, which deal with commercial discriminalion against 
companies incorporated in the United Kingdom (sections 111 to 121) have not been touched upon. 
The important subject of the situs of shares is dismissed in a single paragraph with a reference to one 
Indian decision only, savouring of a summary treatment of such a fundamental topic. Cases like 
Brassard v. Smith, (1925) A.C. 371, have not been noticed. The allied topic as to the extent to which 
dividend on shares situated abroad in a company, registered abroad but carrying on business within 
a state can be subject to income-tax by the state and the extent to which such taxation will be enforced 
by a foreign Court—a topic brilliantly treated in the judgment of Tomlin, J., in London and South 
American Investment Trust Ltd. v. British Tobacco Ltd., (1927) 1Ch. 127—might have been usefully 
dealt with. The criminal liability of directors of a company when they involve the company in 
imprudent transactions and land the shareholders in disaster has formed the subject of numerous 
cases in England and the distinction which has been drawn between a mala fide intent which fixes 
criminal liability, and a mere error of judgment which is innocuous, might also have come in for 
notice. Only the Kylsant ‘case is referred to and cursorily. Adventurers who float bogus companies 
by taking advantage of the Jacunae in company law or by evading its provisions have proved a problem 
for Governments to tackle and recently a committee bas been appointed under the chairmanship of 
Mr. Justice Cohen in England to combat this menace and close the loopholes in company law by 
which the public were swindled by exploiters. The topic of the criminal liability of directors is 
thus one of great importance and might have come in for fuller treatment. The liability of directors 
for the acts of their servants [Weir v. Barnett, (1877) 3 Ex.D. 32] and the liability of a company for 
torts involving fraud or malice, [Mackay v. Commercial Bank of New Brunswick, (1874) L.R. 5 P.C. 394] 
even though it has neither “ body to be burnt nor soul to be damned ” are not referred to. Except 
for a bald statement of principle at para 2 on p. 18, the cases on the prohibition in the Companies 
Act against a company registering itself in a name closely resembling another company’s name, 
like National Bank: of India v. National Bank of Indore, 24 Bom.L.R. 1181, have not been noticed. Where 
there were conflicting judgments on any point which subsequently have been set at rest by an amending 
Act it would have been sufficient if attention had been drawn to that fact instead of giving an elaborate 
account of the two opposing strings of prior decisions (see pp. 445-448). In some places at least a 
reference to the debates on the Companies Amending Act when it was in the Bill stage would have 
been helpful in elucidating the intention of the framers. The adjectival law relating to companies 
might have come in for larger treatment. In regard to company matters some applications have 
to go before the Judge in chambers while others have to be by way of petition. Again official liqui- 
dators have to file their periodical accounts, etc., and if in their accounts some items of expenditure 
are disallowed by the passing officer an appeal lies to the judge. Such procedural lore could have been 
at least glanced at. The only reference in the book to accounts to be filed in Court by the Official 
Liquidator is to be found at p. 568. The elaborate company rules framed by the High Courts might 
have come in for greater attention. : 

The above remarks in no way detract from the general utility and usefulness of the book, and 
its brilliant marshalling of all the available statute and case law bearing on the subject. The generous 
slices from judicial pronoucements to which which we are treated, the pointed references to conflicts 
of judicial authority and the wealth of precedent furnished all mark out the book and put it ina 
category by itself. Considering that it is a maiden attempt the book is by no means a mean achieve- 
ment of its young, industrious and conscientious author. We heartily welcome the publication. 


° K. V. 





: THE 


- MADRAS LAW JOURNAL. 








I] DECEMBER ; [1943 








FEDERAL COURT’S JURISDICTION. 


The proposals of the Chief Justice of India for the extension of the jurisdiction 
of the Federal Court were not favourably received in Madras. Since the visit of 
the Chief Justice professional opinion has only hardened against them: 

Neither at the time that the proposals of 1940 were made nor even now do I find 
any one expressing dissatisfaction with the Judicial Committee of the Privy Council 
as a final-Court of Appeal for India. As the Madras Advocate-General put it, 
judicial autonomy for India was and is desired by national sentiment as an essential 
of constitutional development towards freedom. It is in this spirit that the proposals 
of 1940 were framed and Whitehall turned them down presumably because the 
British sentiment was againstthem. In the changed circumstances of 1943, White- 
hall is willing to reconsider its attitude and make a partial change. 


The proposals are unfortunate both in substance and in method. The litigants’ 
choice of the Court of Appeal is radically vicious. In the conditions of the country, 
it is bound to have mischievous consequences in the present and in the future. Far 
from advancing the final emergence of the Federal Court as the Supreme Court 
having final and exclusive jurisdiction over appeals from all Courts in India, the 
effect of these proposals might prove a serious impediment in the way of that consum- 
mation. If, after the war, the Federal Court will be allowed easily to become the 
Supreme Court of India, there is no conceivable reason why such a step should 
not be taken now. It is said to be controversial because there is opposition, we are 
told, in England and also in India. If there is such serious opposition now, there 
is no reason to hope that it will die down after the war. On the other hand it might 
become even more controversial, with additional argument based on statistics that 
the litigants, or an influential class among them, prefer the Judicial Committee to 
remain. permanently. Whether such argument is well or ill founded it will be urged 
and the opposing sentiment of Britain might harden rather than relax by the effect 
of the present change. And some appeals going to the Judicial Committee and 
others going to the Federal Court, there might arise conflicts giving rise to other 
arguments against further change. This might become an illustration of the saying 
that small reforms are the enemy of great reforms. 

Addition to the strength of the Federal Court is desired. Reference has been 
made to the difficulties of transport, but that is only a very subsidiary and temporary 
reason. The one reason on which it is apparently based is that it looks not quite 
proper that three judges of the Federal Court should overrule the decision of a far 
larger number of judges of the several High Courts. But that anomaly, if it be 
one, now exists. The Judicial Committee now overrules all the High Courts. That 
has happened more than once before now. And no one considers it to be 
anomalous. Apart from this aspect of the matter, the three judges of the Federal 
Court have not e&ough work to do, and it is rightly felt that the strength of the Court 


if 


‘60 THE MADRAS LAW JOURNAL. [1943 


should not be increased without adding to the volume of their work. And hence 
these proposals. 


Some objections to the proposals have been stated above. Others have been 
urged in the legal Journals of Madras. Besides, as Mr. T. V. Muthukrishna 
Alyar put it, this is not a matter entirely-for the profession. That is what even 
the Advocate-General gently hinted when he said that this question was political 
in the larger sense of the word. It is part of the Indian Constitutional Reform, 
and as we understand it, the proposals of 1940 at this end and the resistance to them 
at the other end alike have their roots in politics. This question can only be solved 
as part of the larger constitutional question and must be taken up along with it. 
An interim hole and corner solution is undesirable in every way. 


Incoms-tax cases were referred to in the course of the talks in Madras. They 
may be considered. But that may not add enough work even for the three judges of 
the Gourt. Tne work will not be viewed here as the work of collecting income- 
tax for the Government of India. The Federal Court may serve to curb the 
natural rapacity of all tax-gatherers. The income-tax authorities are now engaged in 
devising ways and means, without legislation, of imposing a tax on a class of incomes, 
hitherto exempted from income-tax as agricultural income as the result of pro- 
mises made in the Legislative Assembly and faithfully kept by written instructions 
to the Department not to tax such incomes, which have now stood for twenty 
years. [ae Hiza Qourts are not now viewed as collecting income-tax for the 
Government and the Federal Court will not be so viewed if appeals were allowed 
exclusively to that Court. 

Two principles hold in the Indian mind here. Litigants should not have a 
choice of the Court of Appeal. The Federal Court, should become the Supreme 
Court of Appeal for India at an early date. We have been told that Bombay and 
Calcutta are not in favour of the appeals to the Judicial Committee being 
abolished. We have not so far seen any reasoned statement of their views and 
have had no opportunity of considering them. 

T. R. VENKATARAMA SASTRI. 


JOTTINGS AND CUTTINGS. 


Administrative Discretion and Civil Liberties in England : The Liversidge, Greene and Duncan Cases.*—- 
Three recent cases in the House of Lords deserve thoughtful consideration by those interested in the 
development of public law in the English-speaking world. 

In Liversidge v. Anderson’, an Act of Parliament empowered the Home Secretary to make Defence 
Regulations, which, after submission to Parliament, had the force of statutes. He made a regulation 
providing that if he “had reason to believe ” any person to be of “ hostile origin ” or of “ hostile 
associations,” he might order such person arrested and detained “in such place as may be autho- 
rised by the Secretary of State and in accordance with instructions issued by him.” It will be noticed 
that this regulation did not deal with aliens but with British subjects (or, as we should say, citizens) 
of hostile origin or hostile associations. Liversidge, who was arrested and detained in Brixton Prison 
under an order pursuant to the regulation, claimed that his detention under the order was 
unlawful, and sued the Home Secretary for false imprisonment. In this action, under a rule 
of Court, he applied, for particulars (a) of the grounds on which the Home Secretary had reasonable - 
ground to believe Liversidge to be a person of hostile associations, and (b) of the grounds on 
which the Home Secretary had reasonable cause to believe that it was necessary to exercise 
control over Liversidge. If one imprisons another he has the burden of justifying. Was the order 
of the Home Secretary under the regulation in and of itself a justification, or could there be judicial: 
scrutiny of the grounds on which the order was made at least to the extent of ascertaining whether it 
had a basis in something substantial and not in mere prejudice, loose gossip, or mistaken zeal of 
subordinate investigators ?_ The House of Lords affirmed an order refusing the application and 
held the order made under the Regulation a complete defense. < 

In Greene v. Secretary of State for Home Afairs?, the Home Secretary made an order for Greene’s 
detention under the same regulation setting forth that he had reasonable cause to believe.Greene a 
person of hostile associations, and that on that ground it was necessary to exercise control over him.. 
As is characteristic of administrative quasi judicial proceedings, at the hearing before the advisory 
committee to which Greene made objection against the detention order he was not correctly informed 
of the basis of the order. He was mistakenly told the ground was that he had been “ recently- con-- 
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cerned in acts prejudicial to the public safety and the defence of the realm, and in the preparation of 
such acts.” The Home Secretary put in an affidavit that before he made the order he received reports 
and information “from persons in responsible positions who are experienced in investigating matters 
of this kind,” whose duty it was to report to him confidentially, and came to the conclusion that there 
was clear cause to believe and so he did believe Greene to be a “ person of hostile associations.” 
Greene denied that he was or at any time had been of hostile associations, and asserted that his original 
detention, and its continuance had “ every appearance of being due to political animosities,” and 
were “ in"the nature of political persecution.” It was held that production of the Home Secretary’s 
order was a complete answer to the application, that no affidavit of the Home Secretary was necessary, 
and that the mistake of-the advisory committee in failing to give Greene the true reason of his deten- 
tion dial not invalidate the detention. ; 


In Duncan v. Cammell, Laird & Co.1, the question was one of what Lord Simon considered is not 
happily called “ Crown Privilege.” A submarine built by the respondents in the appeal had sunk 
during her tests and failed to return to the surface so that some ninety-nine persons lost their lives. 
Accordingly. actions were brought against the respondent for negligence. In one of these actions 
objection was made to the production of certain documents on the ground that they came into the 
custody of respondents as contractors and agents for the Government and subject to the directions 
of the First Lord of the Admiralty who claimed “ Crown Privilege ” for them. The First Lord of 
the Admiralty made affidavit as follows: ““ All the said documents were considered by me with the 
assistance of my technical advisers and I formed the opinion that it would be injurious to the public 
interest that any of the said documents should be disclosed to any person. I accordingly instructed 
the Treasury Solicitor to write on behalf of the Lords Commissioners to the Solicitors of the said 
defendants not to disclose the documents set out in the said list or their contents to the plaintiff . . . 
nor produce them for inspection in this action and to require them to claim privilege for the documents 
on the ground that it would be injurious to the public interest that the same should be disclosed or 
produced for inspection.” An order denying discovery of the documents was affirmed, holding that 
an objection validly taken to production of documents on the ground that it would be injurious to the 
public interest is conclusive ; that the Court should not require to see the documents in order to 
ascertain whether disclosure would be injurious to the public interest, and that when the Crown Is 
a party, discovery of documents cannot be demanded by the other party as a matter of right. Robinson 
v. State of South Australia? in which the Judicial Committee of the Privy Council had taken a different 
view was disapproved and not followed. Curiously, two of the five Lords who sat in the case under discus- 
sion had sat in t'e Judicial Committee among the five Lords who passed on the Robinson case*. 


These cases have been much discussed in England.’ 


As the regulation in Liversidge v. Andersont had the force of a statute, the primary question was 
one of construction of the regulation. Did it authorize the Home Secretary in his personal 
discretion to lock up anybody without giving any reason but his own determination, or affording 
any hearing or incurring any liability? A generation ago no English-speaking Judge, much less 
one at Westminster, would have so construed a statute as to bring about such a result if it could 
possibly be avoided. In this case it looks to an American as if the House of Lords went out of its 
way to reach that result, so thoroughly have two wars changed the general attitude of Englishmen toward 
civil liberty secured by law. 


It was considered by the Lords in the majority that the question turned on whether the regulation 
meant objective reasonableness, of which Courts could judge, or subjective reasonableness, reason- 
ableness to the mind of the Home Secretary of which he alone was to be the Judge.* Four of the five 
Lords who participated held that a subjective reasonableness was meant. It was enough that the 
Home Secretary announced that he had reason to believe the person detained had hostile associations. 
Lord Atkin, dissenting, discusses a long line of statutes and regulations in which the same or like 
language was used,® and contends that in all the cases “ it is obvious that the Courts were dealing 
with an objective fact to be proved before them by the defendant, and that their pronouncements 
would be nonsense if the enquiry had only been whether the defendant believed that he had reasonable 
” ground’’®, He concludes that “the words in question have a plain and natural meaning, that that 
Meaning has invariably been given to them in statements of the common law and in statutes, that 
there has been one invariable construction of them in the Courts, and that the Defence Regulations 
themselves clearly recognise that meaning, using different words, where it is intended that the exe- 
cutive officer should have unqualified discretion.” ? 


Lord Atkin’s final pronouncement on this matter of construction is memorable. It deserves to 
stand with the most celebrated pronouncements for liberty which have come from common-law 
Judges. He says: 
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«T view with apprehension the attitude of Judges who on a mere question of construction when 
face to face with claims involving the liberty of the subject show themselves more executive minded 
than the executive. Their function is to give words their natural meaning not, perhaps, in war time 
leaning towards liberty, but following the dictum of Pollock, G.B., in Bowditch v. Balchin', cited with 
approval by my noble and learned friend Lord Wright in Bernard v. Gorman?, “ ïn a case in which 
the liberty of the subject is concerned, we cannot go beyond the natural construction of the statute.” 
In this country, amid the clash of arms, the laws are not silent. They may be changed, but they 
speak the same language in war as in peace. It has always been one of the pillars of freed&m, one of 
the principles of liberty for which on recent authority we are now fighting, that the Judges are no 
respecters of persons and stand between the subject and any attempted encroachments on his liberty 
by the executive, alert to see that any coercive action is justified in law. In this case, I have |istened 
io a ert a aac might have been addressed acceptably to the Court of King’s Bench in the time 
o arles 1.2.” 


How does the majority justify its construction? One ground is a doctrine quite new in the 
common-law world, namely, a distinction of persons, The common law, it is said, has distrusted 
policemen and minor officials. But we can trust a Secretary of State*. Dr. Allen’s comments on 
this are pertinent. He says : 


“This aspect of the decision is perturbing to those who are unable whatever may be the exigencies 
of war, to divest themselves of certain old-fashioned constitutional doctrines. Generations of English- 
men have been brought up to regard it as one vital aspect of the Rule of Law (for which, among other 
things, this country is now fighting the most crucial war in its history) that all persons are equal before 
the law and that for any unjustified infringement of the liberty of the subject the liability of a Minister 
of State is no whit different from that of a policeman, or, indeed, from the meanest of the King’s 
subjects. Many of the great constitutional battles in our history have been fought on this very issue. 
If we are to understand for the future that executive office, dignity or responsibility, whether in peace or in war, 
exempts the incumbent from inquiry into the reasonableness or arbitrariness of his conduct when it affects the 
elementary rights of a citizen, then we must revise all vur ideas®.”’ 


i Moreover, trusting a Secretary of State does not mean trusting that ‘high official personally: 
It means a trusting subordinates who often cannot be identified and “investigators ° of varying 
degrees of reliableness and responsibility, working under cover, in a huge and very busy public 
department. If on: thousand or more are arr st d at on- swoop und r such ord rs, how miny cases can the 
h ad of the d partm nt hive given through p rsonal examin:tion? And if he exımines a case, what does he look 
at but material gathered for him by subordin wes and 'investig ıtors® as to whom there Licks the guirintee said 
to be involo, d in high official position. How in practice it is likely to prove that cases are examined in 
the Home Office ‘was well brought out in the case of Adolf Beck’. Unlimit-d power in a departmental 
administrative subordinate m y prove to be ell that is really involved, Jn the investigation of the Beck case 
it appeared that at that time the Home Secretary had before him four thousand pétitions a year 
from convicted persons. The petitions presented by and on behalf of Beck were passed on by ‘an 
“Assistant Under-Secretary” and the latter’s minutes were accepted’ and acted on. ` Any thorough 
investigation without a preconceived judgment of the matter would have disclosed the truth. The 
actual investigations were perfunctory. Beck’s case shows that even if the head of a great départ- 
ment of Government can be trusted, his subordinates cannot be trusted. me *S 


Another department was involved in the miscarriages in the Bek case. Excess of zeal ‘of a 
subordinate in the office of the Director of Public Prosecutions led to his withholding what was known 
to be favourable to the accused and, without considering the ample material which showed he was 
wrong, sending to counsel briefs referring to Beck as the previously convicted Smith’. Also the 
Governor of the prison endorsed Beck’s petition to the effect that Beck had previously been convicted 
as Smith, although he had conclusive evidence, which he had acknowledged two months before, 
that Beck and Smith were two different persons!®. Again, when the papers were sent from the Home 
Office to the Common Sergeant for his opinion on Beck’s petition, it was said that “the whole of the’ 
papers were sent,” and yet the “ incriminating documents in the Smith’s case”? were not sent, so that 

e Common Sergeant by the action of a Subordinate of the Home Office was prevented from exercising 
a fresh judgment on the only material issue in the petition’, Indeed, Murdoch, the Assistant Under- 
Secretary in the Home-Office assumed that the contention that Beck was not Smith was “a clever 
ruse ” of the defense and so did not look at the available documents which would have shown Beck’s 
innocence.?2_ Such things and examples could be multiplied from the decided cases in which: adminis- 
trative justice has-been looked into, show not only the illusory security involved in the dignity of a 
high administrative official, but even more the crucial importance of the common-law mode of con- 
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tentious procédure in which a'person is assured of opportunity to meet what is to be used against him 
and refute or-explain it. It is the tendency of administrative agencies to act without apprising persons 

“affected of the grounds of action against them and affording opportunity to meet what the adminis- 
trative ®fficials make the real case against them, which calls for judicial scrutiny. This tendency is 
furthered by honest but mistaken zeal on-the part of subordinates to get results, making unchecked 
administrative action highly dangerous. 


A sapu reason given by the majority is that a Court is not the place to try whether a person 
engaged in dangerous hostile activities in time of war should be interned. But that is not the 
question. There is here the same fallacy that underlies most of what is argued in this country against any 
effective judicial scrutiny of administrative action. It is assumed that judicial review to assure the fun- 
damerfals of hearing both sides, of apprising the person whose rights are affected as to what the-case 
against him is, and affording him a fair opportunity to refute or explain it, and of making determi- 
rations on a basis of substantial evidence, will substitute the discretion of the Court for that of the 
administrative agency. If these fundamentals are adhered to, the administrative agency should be 
free.to reach determinations of its own. But whether these fundamentals have been adhered to has 
always in the Anglo-American polity been a matter to be challenged in the Courts. There is a vital 
difference between a judicial review in which all parties are fully heard and a Bench of independent 
Judges pass on the case and an administrative review ‘by the head of a department—or more likely 
by a bureau official on whom the head relies—who accepts, as he has to every day, what his sub- 
ordinates. pass up‘to him, and knows the other side only so far as it is put in the adverse report 
before him. ` i 


` “" Bat, it will be said, in the Beck case, which has been used as an illustration of administrative 
_ methods, the sustaining. by the’Trial Court of an objection to evidence tendered on behalf of Beck was 
the original cause of the whole miscarriage of justice. The answer is that there was in England at 
that time no appeal in criminal cases, só that the ruling of the Trial Judge could not be reviewed 
unless he reserved the case for the Court for Crown Cases Reserved—which the Judge in question 
refused to do®. The Committee which investigated the case, on which two eminent judges sat, 
reported that the ruling “ cannot be supported.” Had review been possible the conviction would 
have been quashed.*. The moral is that individual liberty ought not to be left’ ultimately and 
absolutely to the individual discretion of one man, but should be safeguarded, in order to insure 
due process of law, by the scrutiny of a Bench of Judges before whom there is full argument of both 
sides and full opportunity of the person to be deprived of his liberty to know what he has to meet 
and to meet it if he can. 


A third ground for the construction put on the regulation by the majority is that to grant the 
application in Liversidge v. Anderson’ would involve disclosures which would preclude use of the 
investigators upon whom the Home Office relied. If they became known as such their usefulness 
would be over.è This is perhaps the strongest point made. But it ought to be possible to disclose, 
for example, what the hostile associations were, as disclosed by investigation, so that they might be 
explained or disproved without disclosing the sources of information. It should be possible to put 
reasonable limits of this type to the discovery allowed. 


Almost all of the Lords lay great stress on the emergency which called for the regulation.® In 
Great Britain, where there are no constitutional limitations upon Parliament, circumstances indicating 
that an unlimited arbitrary power was meant to be conferred may well be decisive. Lord Atkin, 
however, considered the argument from emergency irrelevant in view of the “ natural meaning” 
of the words used. ê 


In the Greene case the same Lords sat and the views expressed in the Liversidge case were repeated. 
But one or two points on habeas corpus were made which deserve notice. The Home Secretary’s 
return of the order reciting that he had reasonable cause to believe Greene to be a person of hostile 
associations was held sufficient of itself. Beyond that there was nothing to inquire into.” Also the 
mistake in wrongly informing Greene at the hearing before the advisory committee as to what was the 
basis of his detention was held not to affect the validity of the detention. The Court of Appeal had 
held that Greene was not prejudiced by the mistake.® But those who have had some experience of 
arguing in the dark before administrative tribunals may doubt this. What would have been possible 
by way of remedy if prejudice had resulted is with some doubt left open.*® 


_ As to the third casell, the result reached seems sound. The documents relating to a submarine 
built for the Government and put in the hands of the defendants by the Government certainly are 
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not matters to be made public in time of war. It is only some of the things which the Lords say that 
are disturbing. Lord Simon considered that the Judicial Committee of the Privy Council was wrong 
in Robinson v. State of South Australia’, in holding that where the minister in charge of a department of 
Government objects to producing of documents on grounds of public policy, the Court mighe inspect 
the documents in order to see whether their production would be prejudicial to the public welfare. 
He holds that “ the withholding of documents, on the ground that their publication would be 
contrary to the public interest, is not properly to be regarded as a branch of the law of rivilege 
connected with discovery. Privilege in relation to discovery, is for the litigant and could ke waived 
by him, but the rule that interest of the State must not be put in jeopardy by producing documents 
which would injure it, is a principle to be observed in administering justice, quite unconnected with 
the interests or claims of particular parties in litigation.”2 Hente after some very proper and well- 
put suggestions as to the-principles on which Government Departments ought to proceed ‘in this 
matter, he concludes that the whole , matter must be left to the departments. As Lord Simon put it, 
“ the public interest is also the interest of every subject of the realm,”? and so, as Sir Frederick Pollock 
used to say, “ John Doe must suffer for the Commonwealth’s sake.” Lawyers who have had experience 
of the reluctance of the subordinates in Government Departments to allow access to anything they 
can withhold from those with whom they are contending may doubt whether the exhortation will 
achieve much or the restrictions on the power of the Courts are needed. To go back to the Beck 
case, discrepancies in the descriptions of Smith and Beck were withheld from Beck’s solicitor on the 
sole ground that the papers were privileged. This helped lead to two convictions of Beck for 
Smith’s crimes. See also the reason why the head of the Criminal Investigation Department refused 
to allow Beck’s solicitor to inspect the photographs and papers in the Smith case.5 Also an assistant 
in the office of the Director of Public Prosecutions telegraphed the handwriting expert who was 
to testify for the prosecution not to allow the defense a copy of his report.¢ Ina recent address on 
the occasion of the two hundred and fiftieth anniversary of the Supreme Judicial Court of 
Massachusetts (not yet published) Hon. William D.Mitchell, formerly Attorney-General of the United 
States, called attention to this tendency of subordinates in the Government departments. Dean 
Wigmore’s discussion of this subject leaves little more to be said.? There is still, in a world drifting 
to absolute Government something ta be said for Blackstone’s proposition that the public is in 
nothing more essentially interested than in securing to every one his individual rights.°8— Harvard 
Law Review, Vol. 56, pp. 806-814. 
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NOTES OF INDIAN CASES. 


MAHABIR v. Suku Ram, I.L.R: ( 1942) All. 498. 


This decision is noteworthy as focussing attention on one aspect of the 
doctrine of antecedent debts in Hindu law which is apt to be forgotten. It 
holds that where between the transaction by which a debt was incurred by a 
Hindu father and the subsequent alienation of the ancestral estate by which that 
obligation was discharged there was hardly an interval of two months and the 
circumstances of the family were such that at the date of the first transaction 
itself there was no prospect whatsoever of his being able to discharge that obligation 
except by alienating the ancestral estate, it must be deemed that at the date of the 
first transaction itself the second transaction was contemplated and there would 
thus be no dissociation and no real antecedency in fact between the two trans- 
actions. Stated that way it must be said that the proposition is rather wide and 
is not quite accurate. The expression “antecedent debt” does not find any 
mention in the Shastras and the doctrine relating thereto is founded on the obli- 
gation of a person to pay his debts on the one hand and the pious duty of a son 
to discharge the debts of his father on the other. In Sahu Ram v. Bhup Singhs 
Lord Shaw pointed out that to give true effect to the doctrine of antecedency in 
time there should also be real dissociation in fact. In Chet Ram v. Ram Singh? 
the same idea was reiterated when Lord Shaw stated that the antecedency is no 
doubt antecedency to the alienation in dispute but that it is more than that, namely, 
disconnection with the alienation in fact as well as in time. In Brij Narain v. 
Mangal Prasad’, Lord Dunedin explained that an antecedent debt was a debt 
truly independent and not part of the transaction impeached. As pointed out in 
Kam Rekha Singh v. Ganga Prasad Mukharaddhwaj*: “Tt is significant that 
their Lordships do not say that the two debts must be absolutely independent of 
each other, or wholly unconnected with each other. All that is said is that the 
previous debt in order to be antecedent debt should be truly independent and not 
part of the subsequent transaction. This is quite different from saying that the 
latter debt should be unconnected with the earlier one. . . . There must be 
dissociation in time as well as in fact. If at the time when the earlier transaction 
was entered into, the later one was not even in contemplation the first will be 
independent and will remain an antecedent debt even though it be set off in the 
second document”. This is quite differéht from saying that if at the time of the 
incurring of the debt, an alienation of ancestral property as a mode of liquidating 
the same had been contemplated the alienation is to be considered void. Even if 
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it was in contemplation the question will still be whether the party had acted 
bona fide or whether the debt was incurred for other reasons. As observed in 
Chandra Deo Singh v. Mata Prasad* the test will be whether the debt was a bona 
fide debt not colourably incurred for the purpose of forming a basis for a subse- 
quent mortgage or sale or other similar object. Where at the very time the debt 
was incurred an alienation was decided upon, Ramkaran Thakur v.4Baldeo 
Thakur’, or where an alienation was made to pay off a debt incurred just 
earlier and the evidence showed that they were in fact part.of the same trans- 
action—Shaikh Jan Mohammed v. Bikoo Mahio®, there can be no doubt that the 
debt was in no sense “antecedent”. Where on the other hand, for no illegal or 
immoral object a father borrows money but it is clear that the father and every 
one knew that there could be no other mode of satisfying the debt eventually but 
by an alienation of ancestral estate, it cannot reasonably be said that an alienation 
actually made for that purpose some time later would necessarily be invalid. To 
recognise stich a doctrine would be practically to negative in the case of impecu- 
nious persons their power to alienate family property for their antecedent debts 
which are neither illegal nor immoral. 


MEER SHAFFI v. ABDUL KHARIM AND OTHERS, (1942) 2 M.L.J. 89. 

In this case it was held that there would be no abatement of an application to 
set aside a sale in execution by reason of the death of the applicant between the 
conclusion of the hearing and the pronouncing of judgment in the matter. This 
result, was reached on the reasoning that Order 22, rule 6, Civil Procedure Code 
provides against abatement by reason of the death of the party between the con- 
clusion of the hearing and the pronouncing of the judgment in the case of suits, 
that Order 22, rule 12 shows that the principle will apply to proceedings in exe- 
cution as well and that an application to set aside the sale in execution is really a 
proceeding in execution which therefore will remain unaffected by the death of 
the applicant. It is noteworthy that in Thakur Gobind Nath Sahi Deo v. Maharaj 
Pratap Udai Nath Sahi Deo*, it has been laid down that an application for setting 
aside an execution sale is not an application in execution of a decree or order 
within the meaning of Order 22, rule 12. Be that as it may, the conclusion reached 
in the instant decision against abatement can be justified on other grounds. It 1s 
well understood that if a party to an action die during a curia advisari vult judg- 
ment may be entered nunc pro tunc, for the delay is the act of the Court for which 
neither party should suffer. The principle has been held to be applicable to 
other proceedings as well, such as proceedings in arbitration—where one of the 
parties dies before the award but after the conclusion of the hearing, Tegha v. 
Ram Singh, Hara Krishna Mitter v. Ram Gopal’. The reason is that a judg- 
ment pronounced at any time after the conclusion of the hearing shall be construed 
to be operative as if it had been delivered on the day on which the hearing was closed. 


- BALAKRISHNA NAIDU v. SAKUNTALA Bal, (1942) 2 M.L.J. 134. 


The meaning of the term “reside” in section 488 (8) of the Criminal Proce- 
dure Code, is the point on which the decision in the above case turns. “Reside” 
is an ambiguous word and may receive a different meaning according to the con- 
text in which it is found or the statute in which it is used, Naef v. Mutter’, Ex parte 
Breull: In re, Bowie. The term is to be found in such statutes, for instance, the 
Registration Act, section 33 (a) ; the Divorce Act, sections 2 and 3 (3) ; the Code of 
Civil Procedure, sections 16, 20 and 37, Order III, etc., among others in provisions 
relating to jurisdiction, In Sarat Chandra Basu v. Bijoy Chand Mahatab’, 
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construing the term “resides” in section 33 of the Registration Act the 
Privy Council held that “there is no reason for assuming that it contemplates only 
permahent residence and excludes temporary residence’. It was found in the 
particular case that the principal ordinarily resided in Burdwan but at the time of 
the exgcution of the document in question was living or residing at Hazaribagh. It 
was helW that such residence was sufficient for the purposes of the section. In cases 
under the Divorce Act it is laid down that where a person has no permanent resi- 
dence he may be said to reside for purposes of jurisdiction wherever he may be 
found. Bright v. Bright, Ritchson v. Ritchson®. Where a person has a permanent 
residence, a visit to another place for however long a period, so long as it is casual 
will not confer jurisdiction on the Courts of such place for giving relief under the 
Act, Jogendranath Banerjee v. Elizabeth Banerjee®, Arthur Flowers v. Minne 
Flowerst, Kershaw v. Kershaw®, Carol v. Carol. The sole test on the question 
of residence in such a case is whether the party has animus manendi. In Arthur 
Flowers v. Minnie Flowers’, it was observed: “The petitioner merely paid 
a flying visit to Meerut for a temporary purpose and not with any intention 
of remaining. Mere casual residence in a place for a temporary purpose with 
no intention of remaining is not dwelling and where a party has a fixed residence 
outside the jurisdiction, an occasional visit within the jurisdiction will not suffice 
to confer jurisdiction by reason of residence”. The reason why Courts decline 
to assume jurisdiction in such cases is that the relief sought entails, if granted, 
serious results for both the parties and a person having a permanent abode else- 
where but coming to a place for a short period with the fixed purpose of being 
within the jurisdiction of any Court cannot be deemed to act bona fide, Kershaw 
v. Kershaw®. Turning to cases under the Civil Procedure Code, in Everet v. 
Frere®, where an officer proceeding from Burma to England on leave, resided for 
a few days in Madras on his way, it was held that such residence was sufficient 
for the purpose of making him liable for arrest before judgment. In Morris v. 
Baumgarten®, it was similarly held that an officer who was in Calcutta for a 
month only for the purpose of attending race meetings, having no permanent resi- 
dence elsewhere, “dwelt” in Calcutta. It may be taken that the principle is well 
settled that for purposes of the Civil Procedure Code, particularly, for the purpose 
of jurisdiction, if a person has no permanent residence he may be said to “dwell” 
wherever he may be found, Fernandez v. Wray’. The English law also appears 
to be the same, Alexander v. Jones“. How then is the word “reside” to be under- 
stood for purposes of the Criminal Procedure Code, section 488 (8)? Judicial 
opinion is conflicting. In Allahabad and Lahore the view has been generally 
held that “residence” in section 488, refers not to permanent residence only but 
would cover cases of temporary residence as well. In Sher Singh v. Amir Kunwar", 
Ashworth, J., remarked: “There can be no question that a person can have two 
residences. He may have a permanent place of residence and a temporary place 
of residence. The point at which a visit or a stay becomes capable of being held 
to be residence is one that is difficult to define. . . A stay for two months in 
a temporary place with occasional visits in that period to the permanent place of 
residence should be regarded as amounting to temporary residence within the mean- 
ing of section 488”. In Allah Dittah v. Mt. Sakhina Bibi, the husband was a 
resident of the Jhelum District and the wife’s father of the Gujrat District. The 
husband paid some visits to his wife in her parents’ house and those were the last 
occasions when the husband and the wife were together. On those facts it was 
held that the husband last “resided” at the wife’s place within the meaning of 
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section 488. The same view was taken in Mrs. E. H. Jolly v. St. John William, 
by the Calcutta High Court where the husband was found to have resided in 
Calcutta for a week only, his ordinary residence being elsewhere. In Sindh? while 
conceding that even a temporary residence might amount to residence within the 
meaning of section 488, it was suggested that it will have to be judged in each case 
whether the temporary residence was something more than a “flying visith. The 
learned Judges stated that the word “reside” suggests “a certain continuity; but 
if there be a continuity for such a period of time as to allow it fairly to be said 
that the husband did reside for a matter of some weeks with his wife, it does not 
appear that the section should be so strictly construed as to deprive the woman, 
who often in these cases is helpless, of assistance from the Court which is most 
easily accessible to her”, Ganga Bai v. Pamanlal?. This decision would permit 
a liberal construction of the term “reside” in view of the beneficial object of the 
section and the helplessness of the class of people who invoke it. In Bombay the 
section has generally been strictly construed. In Khairunnissa v. Bashir Ahmed’ 
it was pointed out that if the parties had a fixed place of abode or a permanent 
place of residence, a temporary residence in any other place would not confer 
jurisdiction on the Court situate at that place; if however the parties had no fixed 
abode or permanent place of residence their casual or temporary residence even 
for about eight days at a place would give the Court jurisdiction to entertain an 
application under section 488. A more liberal construction of the term “reside” was 
favoured by Mirza and Broomfield, JJ., in Sama Jettha v. Bai Walit, where the 
Court decided that section 488 (8) should not be confined to a permanent residence 
but should also include a temporary residence, which, in that case extended over a 
period of two months. A later decision of the same High Court, Bai Ganga v. 
Amritlal Purushottam®, however holds that animus manendi should exist and that 
the residence should not be casual. A recent ruling of the Lahore High Court 
also tends in the same direction, Charan Das v. Mst. Surasti Bač. In Krishna- 
swam Aryar v. Subbulakshmi Ammal, the last residence of the husband was 
in Trichinopoly, though he was permanently employed in Nagpur. It was held 
that the Magistrate had jurisdiction to entertain an application under section 488 
at Trichinopoly. It was also found in the case that the husband had two ancestral 
houses and lands in Trichinopoly. The conflict of opinion in regard to the con- 
struction of the word “reside” has given rise to a number of problems: (1) should 
the possession of a permanent residence be alone the test of jurisdiction, where 
there is one? (2) is the sufficiency of temporary residence, where it is permitted, 
in any way affected by the residence being the result of only a flying visit? (3) 
can the object of the particular statute be looked at in regard to the interpretation 
of the word “reside” wherever the term may occur in the provisions relating -to 
jurisdiction? (4) why should possession of animus manendi by the husband be re- 
garded as a necessary concomitant of residence for the purpose of section 488, 
Criminal Procedure Code? These and other questions remain to be finally solved. 
In the case under review, the husband was employed in the Mysore State and had 
taken up a house in Bangalore to keep his wife and family and store his furniture 
and stay whenever he was not on tour. His stay with his wife at the house of the 
latter’s brother and father at Trichinopoly was no doubt short and temporary. But 
as pointed out in the judgment it was as a result of what happened at Trichinopoly 
that the wife brought an application under section 488. The cause of action was 
thus afforded at Trichinopoly. Under that section for the Magistrate at Trichino- - 
poly to acquire jurisdiction what was needed was that the husband should have 
last resided with his wife. It cannot be doubted that the husband stayed in fact last 
together with his wife only at Trichinopoly for thereafter they had separated. 
The object of the section is to provide a summary and expeditious remedy and it 
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is common knowledge that in such cases the applicant is usually a helpless person. 
In the circumstances, it would have been perfectly legitimate to interpret the term 
“reside” with reference to “the object and character of the provision in which it 
occurs” as stated in Zemindar of Ettiapuram v. Subba Reddy", instead of adopting 
a SAN meaning of the word “reside”. 


KANDASWAMI PILLAI v. MUNICIPAL Prosecutor, PALGHAT, (1942) 2 
M. B.J. 145. 


Section 181 of the District Municipalities Act provides that no door, or 
ground floor window shall without license be hung or so placed so as to open out- 
wards upon any street and that the executive authority may require the owner of 
such door or window to alter it so that no part thereof shall, when open, project 
over the street. The latter part of the section suggests that the provision is made 
with a view to prevent encroachments on or projections over municipal property, 
which injunction is in a more general sense enacted in section 180. Under 
section 6I all public streets are vested in the municipality and consequently as 
pointed out in Finchley Electric Light Co. v. Finchley Urban District CounciP. 
by Collins M.R., “all the stratum of air above the surface and all the stratum of 
soil below the surface which in any reasonable sense can be required for the pur- 
poses of the street as street, vest in and belong to the local authority”, (see also 
Coverdale v. Charlton?, Rolls v. Vestry of St. Georget). In Wandsworth Board 
of Works v. Umted Telephone Co., Brett M.R., has laid down that street 
“includes only so much of the area which is above the surface as is the area of 
` the ordinary user of the street as a street”. The same view has been taken of 
the meaning of “street” in India also, Sundaram Aiyar v. The Municipal Council 
of Madura. The air space within the area of ordinary user being thus with the 
municipal authority by reason of the stréet being vested in it statutorily, the ques- 
tion arises whether the putting up of a door or a window whose panels when 
swung open pass over the street boundary will amount to an encroachment or 
projection over municipal propertv. Encroachment is an unlawful gaining upon 
the possession of a neighbour, (Wharton’s Law Lexicon, 14th edn., 369; Jacob 
cited by counsel in Easton v. Richmond’). It is in fact a gradual entering upon 
and taking possession by one of what is not his own. It is highly debatable 
whether momentary passing over the road by the window panels during the 
process of their opening or shutting could be regarded as a case of taking posses- 
sion of the air space over the street. Can it then be regarded as a projection over 
the street or road? Projection involves an element of continuity and permanence. 
Where when closed the panels do not protrude over the street there cannot be a 
projection either. The conclusion that what is prohibited by section 181 is only 
the erection without license of a window or gate that when in its normal position 
hangs over the street will alone be in accord with the common Jaw on the matter. 


PROVINCE oF MADRAS v. LADY or Dotours CONVENT, TRICHINOPOLY, (1942) 
2 M.L.J. Iso: I.L.R. 1943 Mad. 34. 


The point that fell to be decided in this case was whether the expression “the 
said land is permanently exempt from all demand on account of quit rent, assess- 
ment or other land tax” in a document of 1866 emanating from Government, 
carried with it an exemption from the levy of water cess in respect of water taken 
for the purpose of raising a second crop on lands which were single crop lands in 
1866. The affirmative answer afforded by the decision in favour of exemption 
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recalls tu one’s mind the peculiar character of water cess under the Madras Irri- 
gation Cess Act. The term “assessment” means the setting, fixing, or charging 
a certain sum upon as a tax, and land revenue is an imposition by the sovereign 
in the due exercise of his prerogative exacting from the subject holding arable 
land the Crown’s proper share of the produce thereof or the equivalent WI such 
produce, Madathapu Ramaiah v. Secretary of State’. Cess payable in ¢espect 
of water taken for purposes of cultivation will not thus normally be within the 
scope of these expressions. Section 1 of the Revenue Recovery Act has however 
enacted that public revenue due on land shall for the purposes of the Act be taken 
to include cesses payable to the Provincial Government on account of water sup- 
plied for purposes of irrigation. In regard to such ‘cess, Lord Parker of Wad- 
dington observed in Prasad Row v. The Secretary of State (the Urlam case): 
“The cess under the Act is leviable on the land which is irrigated. It is therefore 
in the nature of a land tax, and by section 2 is recoverable in the same manner as 
arrears of land revenue”. The reason is that both in regard to the jumma fixed ’ 
at the permanent settlement and the assessment payable by a ryotwari pattadar, 
the right to use water is appurtenant to the jumma or assessment payable in respect 
of the land. The cess is thus levied on the land and not on the quantity of water 
used or appropriated, see Narayanaswami Naidu v. Tirapatirayudy?. In the 
Urlam case, in the report of the arguments of counsel, it is stated that P. O. 
Lawrence, K.C., pointedly argued that “water cess does not come under the head 
of land tax at all” to which Lord Buckmaster countered by pointing out: “You 
do not tax the water, you tax irrigation by the water: therefore you tax the land”. 
In the light of this discussion and the observations of Lord Parker in the course 
of his judgment it is clear that cess payable for water supplied or taken for pur- 
poses of irrigation is land tax and as such the clause under construction in the 
present case exempting the land from “all demand on account of quit rent, assess- 
ment or other land tax” would certainly carry with it immunity from levy of water ; 
cess in respect of water taken for any number of crops whatsoever that could be 

raised upon the lands. in whatever state the lands were at the time of the grant 
of the exemption certificate. 


CHELLATHAMMAL V. KALITUEERTHA Privat, (1942) 2 M.L.J. 206: 1.L.R. 
1943 Mad. 107. 


As recently as 1933, the Privy Council had to admit in Amarendra Man 
Singh v. Sanatan Singh‘, that “the essential features of the doctrine of adoption 
among orthodox Hindus . . . may have been to a certain extent blurred by the 
mass of case law which has been accumulated in the last three quarters of a 
centurv”. It is also apparent, that this mass of case law notwithstanding, there 
are still problems in the law of adoption that stand urtcovered by direct authority. 
Jn the case under notice, where the question was whether the widow of a member 
of a joint Hindu family can adopt a son to her deceased husband with the assent 
of the nearest divided sapindas when the only surviving coparcener was insane, 
the judgment starts by saying that “there is no authority which has direct bearing - 
upon it”. It is now well settled that in the Presidency of Madras among Hindus 
a widow not having her husband’s authority cannot adopt a son to him unless 
authorised by his kinsmen, and according to the ruling in Balasubrahmanya v. 
Subbayya*®, it will be difficult to hold that there is a residuary power in the widow 
to adopt in the absence of sapindas. To prescribe that in the case of an undivided 
family, the widow of a coparcener, even where there is no other coparcener 
capable of assenting to an adoption by her, cannot travel outside the undivided 
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family circle and therefore in such a case, no adoption can be made to her husband 
will be to impose yet another restriction on the widow’s power of adoption. 
The eprecise jural position of the widow in adopting has nowhere been defined. 
It has been variously suggested that in doing so she is acting as an agent of 
the husband or as his delegate or as his surviving half. The theory of agency 
break\ down when the husband is dead. The theory of delegation is inconsistent 
with the recognition in Bombay of a plenary power of adoption in favour of the 
widow. The theory of surviving half does not fit in with the denial to the widow 
in Mithila of a power of adoption. On what footing the consent of sapindas is 
to be sought as a substitute for the husband’s authority is again a matter of con- 
troversy. Analogies between adoption and the raising up of issue by ntyoga were 
rejected by the Privy Council as speculative in regard to the foundation of the 
doctrine of sapindas’ consent, “though as explanatory arguments to account for 
an actual practice they may be deserving of attention”, The Collector of Madura 
v. Moottoo Ramalinga’. The theory of perpetual pupillage of women necessi- 
tating the procuring of the consent of the person who on her husband’s death 
stands in the position of a guardian to her, for an adoption by her is no doubt in 
some places suggested as the explanation. Thus in the Ramnad case* the Privy 
Council recognised that in an undivided family, the father of the husband, if alive, 
might as the head of the family and the natural guardian of the widow, be com- 
petent by his sole assent to authorise an adoption by her. Even where the family 
is divided according to their Lordships, the consent of the father-in-law as “the 
natural guardian of the widow and her venerable protector” would suffice’. It 
therefore it is the necessity for independent advice that is at the root of the doctrine 
of sapindas’ consent, then it should make no difference whether the family is 
divided or undivided. In the case of a divided family the theory of pupillage of 
women has always found special mention. In the Ramnad case’, which was a 
case of a divided family, in discussing whose consent was necessary, Sir James 
Colvile said that the consent of every kinsman however remote is not essential 
and that “the assent of kinsmen seems to be required by reason of the presumed 
incapacity of women for independence rather than the necessity of procuring the 
consent of all those whose . . . interest in the estate would be defeated by the 
adoption”. The pupillage theory as an explanation of the necessity for sapindas’ 
consent is also consistent with the rule later on evolved that among kinsmen it 
is within the circle of agnates that the consent should be sought first, then from 
the circle of cognates, and that where there are no sapindas at all no adoption will 
be possible. Unfortunately however in the Rammad case’ itself another line ot 
thought was also indicated. In the case of an undivided family, the consent of 
the coparceners was held essential since it would be unjust to allow the widow to 
defeat their interest by introducing a new coparcener against their will. In the 
case of a divided family this will be a minor consideration only, by reason of the 
fact that the interest of the sapindas is only a reversionary interest or speg succes- 
sionis. Likewise on the question as to the considerations by which the validity 
of an adoption is to be measured, in Sri Virada Pratapa Raghunada Deo v. Sri 
Brozo Kishoro Patta Deo?, the Privy Council recognised that “the validity of an 
adoption is to be recognised by spiritual rather than temporal considerations ; 
that the substitution of a son of the deceased for spiritual reasons is the essence 
of the thing and the consequent devolution of property a mere accessory to it”. 
At p. 83 of their judgment their Lordships remarked however: “It may be the 
duty of a Court of justice administering the Hindu law to consider the religious 
duty of adopting a son as the essential foundation of the law of adoption and the 
effect of the devolution of property as a mere legal consequence. But it is impos- 
sible not to see that there are grave social objections to making the succession of 
property dependent on the caprice of a woman”. Between the one consideration 
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and the other the Privy Council swayed through all the succeeding years in deter- 
mining the validity of an adoption till its decision in Madana Mohana Deo v. 
Purushothama Deo}, referring to which the Privy Council remarked in Amarendra 
Man Singh v. Sanatan Singh: “They only pause to point out that now the case 
law has arrived at a point where it would be impossible to say that the sole test 
of the validity of an adoption is the vesting or divesting of property”. Thefnatter 
need no longer be pursued since Amarendra’s case? has now definitely established 
that the validity of an adoption is to be determined by spiritual rather than temporal 
considerations. Applying then this test how does the question at issue in theecase 
under notice stand? The Rammnad case? merely recognised that there exists a 
broad distinction between the cases where the husband was a member of a joint 
family and those in which the deceased husband was a divided member. In Sri 
Virada Pratapa Raghunadha Deo v. Sri Brozo Kishoro Patta Deot, the Privy 
Council added that in the case of an undivided family: “It is in the members of 
that family that she must presumably find such councillors and protectors as the 
law makes requisite for her. There seems to be strong reasons against the con- 
clusion that for such a purpose as that now under consideration she can at her 
will travel out of that undivided family and obtain the authorisation required- 
from a separated and remote kinsman of her husband”. Three remarks fall to 
be made: (1) These observations are obiter (see ibid p. 81). (2) A rule of 
preference alone is indicated. (3) The bar against travelling outside the joint 
~ tamily circle is not absolute but only relative. These conclusions are supported 
by their Lordships’ reference to the Travancore case*™—a “judgment of remarkable 
ability and research’”-—where it was ruled that the assent of separated dayadis 
was not sufficient to validate an adoption by a widow to which the husband’s 
undivided brother and the head of the family had not assented. They are also 
consistent with their Lordships’ own assessment of their earlier pronounce- 
ments. In Veerabasavaraju v. Balasurya Prasada Rao®, the Privy Council refer- 
ring to the earlier cases said that they established that “the requisite authority in 
the case of an undivided family is to be sought by the widow within that family 

. and that she cannot at her will travel out of that undivided family and obtain 
the authorisation required from separated and remote kinsman of her husband”. 
Likewise in Bhimabai v. Gurunath Gowda”, Sir Dinshaw Mulla observed that in 
those cases “the Board held that the consent to be obtained when the family was 
undivided must be the consent not of a separated kinsman who had no interest 
in the property, but of his husband’s coparceners to whom his interest had passed 
on his death by survivorship”. There is nowhere in any of these decisions any 
warrant for the view that in a case where there was no coparcener or in cases 
where the surviving coparceners were persons not competent to give consent the 
widow should not travel outside and take the consent of.divided kinsmen. If the 
validity of an adoption is to be determined upon spiritual considerations, if it 
would be improper to “shut the door on authorised adoptions”, if the reason why 
consent for adoption should be sought in the case of an undivided family from 
the circle of coparceners is that they are the people more vitally interested in the 
adoption than others and not because there is a ban.of an absolute type prohibiting 
the procuring of consent from others under any circumstances whatever, and if 
adoption is a laudable act, the conclusion is inescapable that in a case where there 
is none in the circle of coparceners capable of giving consent, it will be open to 
the widow to take the permission of the nearest among the divided kinsmen and 
adopt a son. 





1. (1918) 35 M.L.J. 138: 45 I.A. 156: 69 (P.C.). 
I.L.R. 41 Mad. 855 (P.C.). .5. 8 Mad. Jur. 58. 
2. (1933) 65 M.L.J. 203: L.R. 60 I.A. 6. (1918) 36 M.L.J. 40: L.R. 45 L.A. 
242: I.L.R. 12 Pat. 642 (P.C.). 205: IL.L.R. 41 Mad. g98 (P.C.). 
3, (1868), 12 Moo.I.A. 397 (P.C.). 7. (1932) 64 M.L.J. 34: L.R, 60 L.A. 
q. (1876) 3 TA. 154: T.L.R. r Mad. ag: LL.R. 57 Bom. 187 9@(P.C,), 


IT] THE MADRAS LAW JOURNAL (N.LC.). 9 


MAHOMED SIDDIQUE YOUSUF V. OFFICIAL ASSIGNEE OF CALCUTTA, (1943) 
SM Tan] ROD (Psy ye 2 

This decision of the Privy Council—one of far reaching importance in insol- 
vency® law—marks the acceptance of an argument characterised as “entirely 
novel” by the learned Judges in O ficial Assignee of Madras v. O. R. M. O. RS: 
iih ri the rejection of their view as to the scope and effect of an adjudication 
order 3nd its publication. The Privy Council takes the view that an adjudication 
order duly passed and published in the Gazette will, in respect of the acts of insol- 
vency on which it is based, be conclusive regarding their commission not merely 
against the petitioning creditor and the debtor but against all persons. In the 
case in question, one of the acts of insolvency alleged and found was a transfer 
to a creditor with the intent to prefer him fraudulently and it was held that the 
adjudication conclusively avoided the transfer and that the sole remedy of the 
transferee will be to appeal as a “person aggrieved” against the adjudication order 
which has so far determined his rights and that if an extension of time 1s reason- 
ably required for such a purpose such extension should be granted ex debito 
justitiae under section 5 of the Limitation Act. It is noteworthy that in the High 
Court (see 45 Cal.W.N. 441), while the learned Judge in Insolvency, Panckridge, 
J., reserved the expression of any opinion on the course to be pursued by the 
transferee in the circumstances, the appellate Court, Derbyshire, C. J., and McNair 
J., took the view that the only course open to him will be to appeal from the ad- 
judication order in so far as it affected him, though they were not prepared to 
excuse the delay and give him leave to appeal. 

In England, the relevant statutory provisions are to be found in sections 10 
and 11 of the Bankruptcy Act, 1869. Section 10 stated: “A copy of an order of 
the Court adjudging the debtor to be bankrupt shall be published in the London 
Gazette. . . . and the date of such order shall be the date of the adjudication 
for the purposes of this Act, and a production of the copy of the Gazette contain- 
ing such order as aforesaid shall be conclusive evidence in all legal proceedings of 
the debtor having been duly adjudged a bankrupt and of the date of the adjudi- 
cation.” Section 11 laid down: “The bankruptcy of a debtor shall be deemed to 
have relation back to and to commence at the time of the act of bankruptcy being 
completed on which the order is made adjudging him to be bankrupt; or if the 
bankrupt is proved to have committed more acts of bankruptcy than one, to have 
relation back and to commence at the time of the first of the acts of bankruptcy 
that may be proved to have been committed by the bankrupt within twelve months 
next preceding the order of adjudication ; .” These provisions have been . 
practically repeated in the Bankruptcy Acts of 1883 and 1914. Sections 116 (2) 
and 51 of the Presidency Towns Insolvency Act are similar in terms. Under 
both English and Indian law, the production of a copy of the Gazette containing 

‘the order of adjudication shall be conclusive evidence of the debtor having been 
duly adjudged a bankrupt. Explaining the scope of the terms duly adjudged, in 
Ex parte Learoyd: In re Fould?, a case under the Bankruptcy Act of 1869, 
James, L. J., remarked: “A man cannot be duly adjudged a bankrupt unless the 
great requisite of all exists, that he has committed an act of bankruptcy.... . 
That he has been duly adjudged a bankrupt necessarily involves the previous com- 
mission of an act of bankruptcy. . . . That section (section 10) may only in- 
volve this, that some act of bankruptcy has been committed. But then comes 
section 11 which has no operation at all between the bankrupt and the trustee. 
=. The mere fact that section 11 is dealing with the relation back of the - 
trustee’s title shows that it is dealing with the rights of third persons... . 
The adjudication in the present case is based on a particular act of bankruptcy 
which is alleged in the petition . . . . and by the adjudication it was conclusively 
stated that he had committed that act of bankruptcy’. The adjudication order 
is thus conclusive that the adjudication was duly made and that the act or 
acts of bankruptcy on which it is founded is or are made out against all per- 


. 1. (1927) 52,M.L.J. 352: I. L. R. 50 2, (1878) 10 Ch.D. 3 (C.A.). 
Mad. 541. 
NIC 
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sons. To relieve third parties from the hardship likely to be occasioned by 
an order affecting their title to property passed without notice to them, with- 
out giving them an opportunity to be heard, the Court of Appeal laid down 
in Ex parte Tucker: In re Tucker, that such person may prefer an appeal as a 
person aggrieved and that if the time limited for appeal has already expired by 
the time he comes to know of the adjudication, he will be entitled ex debifp justi- 
tiae to an extension of the time if he applies promptly after he become aware 
of the date of the bankruptcy which affects his rights. These principles will 
equally govern in the case of a “receiving order”, see Hawkins v. Duche. a Nor 
do these principles rest upon considerations peculiar to English law. The lan- 
guage of the corresponding sections of the Presidency Towns Insolvency Act is 
similar and prima facie, there is no reason why those principles ought not to 
serve as a guide to the understanding of the same. In Official Assignee of 
Madras v. O.R.M.O.R.S. Firm’, it was contended: “For an order of adjudi- 
cation in insolvency some ground or grounds of insolvency have to be made out, 
and the order is based on such ground or grounds and the Official Assignee’s title 
is by statute made to relate back to the date of the first of the acts of insolvency 
on which the order is founded. The adjudication of a person as bankrupt affects 
. his status and has been recognised to be a judgment in rem. As the adjudication 
itself is based on a decision with regard to the particular act or acts of insolvency, 
it follows that the adjudication comprises also the commission of the particular 
act or acts of bankruptcy and is binding on all the world including persons who 
are not parties to the order in the same manner and to the same extent as 4 judg- 
ment i rem. The order of adjudication therefore is as regards the particular 
act or acts of bankruptcy on which it is founded an adjudication with regard to 
the commission thereof and is valid and binding on all the persons until set aside 
by any party interested”. The contention was however, repelled for the following 
reasons: (1) Even as a person may hold several characters, so an act also may 
have several characters and when some act of the bankrupt is adjudged to be an 
act of bankruptcy it is in its character as a ground for adjudication only and the 
Insolvency Act has not otherwise stated. (2) The sections of the Act dealing 
with the avoidance of voluntary transfers and fraudulent preferences, etc., would 
have, in case the adjudication order was to have a larger effect, excluded from 
the necessity for such avoidance transfers, preferences, etc., which have already 
been made the ground of adjudication. (3) According to section 116 conclusive- 
ness is only with regard to the order having been duly made and of its 
date. (4) An order cannot be held to be fnal against parties who had no 
opportunity to be heard in the matter. The first of these grounds seems to assume 
what in fact is the question to be solved. The second reason may be countered by 
pointing out that the sections of the Act relating to the avoidance of volun- 
tary transfers and acts of fraudulent preferences are in the nature of general 
provisions that cannot derogate from the effect of sections 116 and 51 but will 
have to be read consistently with them, there being no ambiguity in their lan- 
guage. The argument that the notification can be only evidence of the acts of 
bankruptcy but not conclusive evidence does not allow for the undesirability of 
the same question, namely, whether they are in fact acts of bankruptcy, being 
the subject of more than one judicial investigation. As regards the contention 
based on the undesirability of an order being held to be final against persons who 
were not parties to it—a contention at once substantial and pertinent—the point 
is met by Lord Atkin in the case under notice as follows: “No doubt 
it is anomalous that the decision affecting the right of a third party should 
be conclusively determined against him in his absence and even without 
notice, to him; but the words of the section (section 116) and the im- 

portance of maintaining the status of the debtor as determined by an order of 
adjudication and the necessity of securing the stability of the administration of 
the debtor’s estate once his status has been fixed have been justly held to out- 
OOO Eee JASAY et to out- 


1. (1879) 12 Ch.D. 308 (C.A.). 3. (1927) 52 M.L.J. 3g2: I. LR. so 
2. (1921) 37 T.L.R. 748. Mad. 541. 
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weigh the consideration of hardship to the private citizen. . . . But the third 
party who is placed in this anomalous position is of course not without redress. 
His rtmedy is to appeal as a person aggrieved against the adjudication order 
which has so far determined his rights. This being the sole remedy is one which 
justicegydemands that the Courts should carefully protect and if an extension of 
time fA appealing is reasonably required such extension should be granted ex 
debito justitiac’. The precise effect of an adjudication order under the Presi- 
dency Towns Insolvency Act has come up for consideration in three other pro- 
vince$ besides Madras and the construction of section 116 (2) adopted by the 
Madras High Court in Official Assignee of Madras v. O.R.M.O.R.S. Firm’, 
has been dissented from. See Official Assignee v. Hassasing Tahilsingh?, Offi- . 
cial Assignee of Rangoon v. A. A. Thevar Bros., and Mohammed Siddique 
Yousuf v. The Official Assignee of Calcutta*. Sir Dinshaw Mulla also has‘ ex- 
pressed his dissent from the Madras view®. The ruling of the Privy Council 
in the present case has resolved this conflict of judicial opinion on a point where 
above all- definiteness and precision are required by the simple process of holding 
the principles of English law to be equally applicable to this country. 


ParasuraM Byas v. THE Sus-CoLiector, RATAHMUNDRY, ( 1942) 2 M.L]. 
218: I.L.R. (1942) Mad. 831. 

This case decides an interesting question under the Land Acquisition Act. 
The land concerned was in an urban area and formed the subject of a ninety-nine 
years’ lease which had been granted by Government. The acquisition was in 1937 
and the lease was due to expire in 1947. A G.O. of the Government of Madras, 
dated 28th October, 1898, had stated the policy of the Government in regard to 
such leases to be that on the expiry of the term and the reverter of the land to 
Government ordinary ryotwari pattas would be issued. The question therefore 
was whether on the date of the notification of acquisition, in computing the market- 
value of the leasehold interest, it was obligatory to include the value arising from 
the prospect of the land being continued to the lessee under a ryotwari patta. It 
was admitted that the grant of the ryotwari patta was entirely in the discretion 
of Government but at the same time there was nothing to indicate that in the case 
in question the Government will not follow its usual practice or would give the 
land to any other person. In Lucas and Chesterfield Gas and Water Board, 
In rê, Fletcher Moulton, L.J., laid down: “The principles upon which compen- 
sation is assessed when land is taken under compulsory powers are well settled. 
“The owner receives for the lands he gives up their equivalent, i.e., that which they 
were worth to him in money . . . and any and every element of value which 
they possess must be taken into consideration in so far as they increase the value 
to him”. In Cedars Rapids Manufacturing and’ Powen Co. v. Lacoste’, the Privy 
Council considered that the value to the owner consists in all advantages which 
the land possesses, present or future, though it is the present value of such 
advantages that should be determined. In England, the principle seems to be recog- 
nised that a lessee who has got the option of renewal of the lease for a further 
term by merely giving notice of a desire to renew, will be entitled to compensation 
in case of compulsory acquisition, in respect of the benefit of renewal, Bogg v. 
Midland Railway Co.. In Holt v. The Gas Light and Coke Company®, a volun- 
teer corps had taken on lease land for use as a rifle range. There were three 
pieces of land. The lands at both ends were held on lease while the middle bit 
‘was the subject of a license terminable at any time by either party. The lands 
at one end alone were acquired by the company and the question arose whether the 
volunteer corps could claim compensation for the intermediate bit of land due to 
its having become useless to them thereafter as the rifle range had to be abandoned. 


(1927) 52 M. L. J. 352: I.L.R. 50 5. The Law of Insolvency (P. L. L.), 
5 
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Adverting to the argument that since the license could be revoked at any time the’ 
interest of the licensee in the land covered by it was not worth anything and need 
not be taken into account in computing compensation, Cockburn, C.J., said: “What 
matters it that between the two there intervenes a piece of land which does not 
belong to the parties claiming compensation, except this, that, inasmuch gs their 
right to use that land as part of the range depended on the will or license 6btained 
from the owner of the land, it was precarious. But inasmuch as there was no 
reason to suppose he would alter his will in respect of it and change his mind, and 
give them notice that the license or permission given should be withdrawn,” I see 
no reason why the jury should not, looking at the whole state of things come to 
the conclusion that substantially this was not of so precarious a tenure but that 
they might infer that the existing state of things would not be altered; and that 
that which had been used before as an entire rifle range would have been so con- 


` tinued, and consequently, that the land had a value which it would not have lost 


but for the intervention and act of the company; and therefore there should be 
some compensation for this loss”. Blackburn and Lush, JJ., agreed that com- 
pensation will have to be assessed on that footing though the precariousness of 
the tenure according to them would affect the quantum. The case was however 
one under the Land Clauses Consolidation Act 1845, section 49, where there 
was a specific provision that in the case of compulsory acquisition of land, com- 
pensation will have to be made also for injury “to any lands held there- 
with” and it was held indisputable that even lands enjoyed under a license 
can be said to be lands held with the acquired land though there was no phy- 
sical contiguity. It is debatable how far that decision can serve as an 
authority where the question is whether compensation should be allowed 
in respect of a prospect in regard to the land under acquisition, a prospect 
the materialising of which depended altogether on the pleasure of the Government 
and in regard to which the claimant had no enforceable right. In Deputy Col- 
lector, Panch Mahals v. Mansanj1 Mokhamsanji', it was held that where a tenancy 
is determined by efflux of time such tenant cannot claim compensation for loss of 
profits even though there was a probable expectation of his continuing in posses- 
sion and having the lease renewed in his favour. In Noyce v. Collector of Rangoon?, 
the lease had provided that if the lessee so desired he shall have the right to take 
a renewed lease for a further term on performing certain conditions. It was 
held that the renewal of the lease was too hypothetical to be of any real commer- 
cial value and could not be considered in awarding compensation. Thus a mere | 
probability of renewal or even renewal subject to certain conditions which it was 
left to the lessee to satisfy cannot be taken into account. A case of the possibility 
of an advantage accruing to the occupant for a term, at the discretion of the lessor, 


- the Government, would on this line of cases seem a fortiori. Bogg’s case was 


one where the lessee’s right of renewal was real and unfettered and at his dis- 
cretion and Holt’s case was a case of enjoyment in possession though liable to be 
lost in future of a piece of land held with the land acquired and hence it is doubtful 
whether those cases can be helpful in regard, to the question under notice. 


Raja OF Tarla v. RAMA Rao, I.L.R. (1942) Mad. 927: (1942) 2 M.L. 
J. 242. < 
In this decision it has been held that the “initialling” of an acknowledgment 
of liability will be sufficient compliance with the requirements of section 19 of the 
Limitation Act and that the full signature of the person acknowledging the lia- 
bility is not needed. The section has laid down that the acknowledgment must 


“be made in writing “signed” by the party against whom the right is claimed. 


Explanation 2 to the section has merely provided that “signed” means signed 
either personally or by an agent duly authorised in this behalf. No clue how- 
ever is afforded by the Act as to the precise sense in which the term “signed” is 
used in the section. The term “signed” occurs in other provisions of the Act 


also, such as, in sections 20 and 21 and Articles 64 and 183. ©Since the Act is 


1. A.I.R. 1928 Bom. 306. 2. A.I.R. 1927 Rang, 246. ` 
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not its own dictionary it becomes permissible to interpret the term “signed” in 
the light of decisions under the corresponding English enactments or under other 
enactments in India in pari materia. Signing as a requisite of a valid acknow- 
ledgment is prescribed in 3 and 4 Will. 4, c. 27, ss. 14 and 42, 3 and 4 Will. 4, c. 42, 
s. 5, 23 and 24 Vict., c. 38, s. 13, 37 and 38 Vict., c. 57, S8.-7 and 8, 9 Geo. 4, C. 
14, SSA I and 19, and 19 and 20 Vict., c. 97, S. 13, etc. The word “signed” occurs 
also in the Civil Procedure Code, Orders, 3, 7, etc., in the Criminal Procedure 
Code, sections 75, 265, etc., in the Succession Act, section 63, in the Transfer of 
Property Act, sections 59, 123 and 130, in the Trusts Act, section 5, in the 
Negotiable Instruments Act, sections 4, 5, 7, 28, 49, etc., and in a number of 
other enactments. The definition of “signed” in section 3 (52) of the General 
Clauses Act is scarcely helpful. It merely states that “sion” shall include “mark” 
with reference to a person who is unable to write his name. In ordinary parlance 
“signed?” means affixed one’s name or initials or recognised mark. That this . 
meaning is not always to be adopted is apparent from the different interpreta- 
tions placed on the term in connection with different enactments. In Abdul Gafur 
v. Queen-Empress', the affixture of initials by a Magistrate was considered not 
tantamount to “signing” by him of a warrant as required by section 75, 
Criminal Procedure Code. Likewise in Velivalli Brahmiah, In re, it was held 
that “signing” a judgment within the meaning of section 265, Criminal Proce- 
dure Code does not mean “initialling” but means the writing of the full name ot 
the Judge or the Magistrate. In M ahabarsha Bankapore v. The Secretary of 
State for India in Cowncil*, in regard to the meaning of the word “signed” in 
section 72 (2) of the Railways:Act, 1890, the Calcutta High Court observed that 
“when the law says ‘signed’ it means the writing of the name of the person who 
signs it”. These rulings certainly favour a strict rather than a loose construction 
of the term “signed” when it occurs in a statute. In Ammayee v. Yalumalat', 
where the meaning of the term fell to be considered in connection with section 
so (now 63) of the Succession Act, it was however stated: “We know of no 
authority for the proposition that initials are not a signature. On the contrary 
it has been held that they are equivalent to a signature to an acknowledgment 
under the Limitation Act”. The observation regarding the sufficiency of initials 
as “signature” for purposes of the Limitation Act is no doubt obiter. The re- 
ference to previous authority on the matter can only be understood as relating to 
decisions of English Courts, inasmuch as no authority of Indian Courts of earlier 
date is to be traced. In England both with reference to the Statute of Frauds 
and Statutes enunciating principles of limitation “initialling” has generally been 
understood as amounting to “signing”. Lightwood® observes that a signature of 
initials is effectual if there is evidence that they represent the name of the writer. 
Bouvier? remarks that the signature to a note may be by initials only. In Chi- 
chester and Wife v. Cobb, Blackburn and Shee, JJ., held that a signature by 
initials to a contract or memorandum. is sufficient within section 4 of the Statute 
of Frauds. Lord St. John v. Boughton®, was a case where it was contended 
that an acknowledgment within the meaning of 3 and 4 Will. 4, c.27 should have 
been signed and not merely initialled, and Shadwell, V. C., held that such initial- 
ling would amount to a signature within the meaning of the statute. The mean- 
ing of “signing” has also come up for judicial elucidation in cases relating to 
wills, see Re Wingrove®, Re Savory”, Re Hinds", etc. In In the Goods of Ble- 
witt!?, two interlineations had been made in a will after due execution and attesta- 
tion. Against the interlineations the testatrix had affixed her initials in the mar- 
-gin as also the witnesses. Section 21 of the Wills Act had enacted that altera- 
tions in a will should be executed in a like manner as is required for the exect- 


1. (1896) I.L.R. 23 Cal. 896. 7, (1866) 14 L.T. 433. 
‘`z. (1930) 59 M.L.J. 674: I. L. R. 54 8. (1838) 9 Sim. 219: 59 E.R. 342. 
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tion of the will, that is to say, signed by the executant and the attestors, Sir 
James Hannen P., held that the initials would be quite sufficient. It is thus clear 
that under English law at any rate “initialling’ amounts to “signing” generally. 
No distinction turns upon whether the provision requiring “signing” is procedural 
in character or affects a question of substantive law. Consolation cannot be 
sought therefore by distinguishing, for instance, the ruling in Vehwalli Brofniah, 
In re’, as one concerning the Criminal Procedure Code, a statute “scarcely in 


On the question whether “Initialling” an acknowledgment of liability can be re- 
garded as “signing” within the meaning of section 19 of the Limitation Act, while 
in Lakshmanacharyulu v. V enkataramanujacharyulu3, a negative answer was 


matter should be more fully examined and the meaning of “signed” finally settled, 
at any rate in regard to the provisions of the Limitation Act. 





VENKATA Rao v. VENKAYYA, (1942) 2 M.L.J. 427. 

Adverting to the applicability in India of the doctrine in Merry- 
weather v. Nixan*, as limited by later English decisions, and the repeal of that 
doctrine in England by the Law Reform (Married Women and Tortfeasors) Act, 
1935, a learned writer has expressed the hope, that “in India the law already settled 
by decisions would presumably be followed till there is similar legislation”, The 
implication seems to be that, as it is, the doctrine of non-contribution among joint 
tortfeasors ordinarily has been applied in this country. The decision under re- 
view has taken the view that the doctrine is not applicable in India and a tort- 
feasor can sue for contribution against a joint tortfeasor in respect of damages 
recovered from himself wholly. In Merryweather v. Nixan*, the rule was -broad- 
ly laid down that one of several joint wrongdoers who paid the entire damages 
cannot claim contribution from the others. The reason is that the wrongdoer : 
must himself bear the consequences of his committing a tort. The rule came to 
be limited subsequently to manifestly illegal acts or wilful wrongdoing. That the 
tule as laid down in Merryweather v. Nixan*, had no merit or equity behind it 
was made clear by the House of Lords in Palmer v. W. & P. Steam Shipping Co.5, 
where Lord Herschell, L. C., remarked: “Much reliance was placed by the learned 
counsel for the appellant upon the judgment in the English case of M erryweather 
v. Nixan*. The reasons to be found in Lord Kenyon’s judgment, so far as 
reported, are somewhat meagre and the statement of the facts of the case is not 
less so. It is now too late to question that decision in this country, but when I 
am asked to hold it to be part of the law of Scotland I am bound to say that it 
| does not appear to me to be founded on any principles of justice or equity, or even 
of public policy, which justifies its extension to the jurisprudence of other coun- 
tries”. It is however to be noted that in that very case the Lord Chancellor would 
reserve expressing any opinion on the question whether in a case where the tort was 
deliberately and wilfully committed there can be any right of contribution. Im 
Madras there is a series of decisions adverting to the question of contribution among - 
joint tort-feasors. In Manja v. Kadugochen*, where two persons who had set up a 
false defence acting in collusion were directed to pay the costs of the plaintiff and 


whether there is to be contribution depends on the nature of the defence by each 
party and whether the defence was made on reasonable grounds”. In Siva Panda 


I. (1930) I.L.R. 54 Mad. 252: 59 M. 3. (1926) 51 M.L.J. 41d. 
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L.J. 623. 6. (1883) IL.L.R:. 7 Mad. 8o. 


ly THE MADRAS LAW: JOURNAL (N.I.C.). 15 


v. Jujusit Panda’, the applicability of the rule in Merryweather v. Nixané, in 
India was left open: but in Shakul Kameed Alim Sahib v. Syed Ebrahim Salub', 
it was doubted whether the rule formed part of the jurisprudence of this country. 
While in Rajagopala Iyer v. Arunachala Iyer*, Jackson, J., observed, that though 
there is authority for holding that, there can be no decree for contribution among 
joint Srt-feasors, still that authority stood shaken by reason of the remarks of 
Lord Herschell, L.C., in Palmer’s case®, Waller, J., categorically laid down in 
Narayanamurti v. Komalichandrayya®, that “it has been repeatedly held in this 
counéry following the old English case of Merryweather v. Nixan?, that a suit for 
contribution betwen wrongdoers does not lie”. The question came up for consi- 
deration in Yegnanarayana v. Yagannadha Rao’, where after an examination of 
the authorities Madhavan Nair, J., observed regarding the applicability of Merry- 
weather v. Nixan?, in, India: “There may be no equity or reason or justice in sup- 
port of the rule in its broad form but in its modified form which confined the ap- 
plication of the rule to cases where the doer of the act knows the act he commits 
to be unlawful . . . . and then deliberately brings about the commission of such 


resulting from his action? . . . . I see no reason against the modified rule in that 
case (Merryweather v. Nixan*), being applied in India as in England”. The 
inference seems to be fairly clear that apart from the doubts expressed in the 
earlier rulings, the trend of later day authorities till the present case seems in 
Madras. to be in favour of the applicability of the rule in Merryweather v. Nixan?, 
in its modified form in India. The Patna High Court also has taken the same 
view. In Mahabir Prasad v. Darbhangi Thakur®,.Dawson Miller, C.J., observed: 
“That the rule of non-contribution between joint tort-feasors exists in India can- 
not, I think, be questioned, but the authorities appear to show that it ought only 
to apply in cases, where the parties are wrong-doers in the sense that they knew 
or ought to have known that they were doing an illegal or wrongful act”. In 
Allahabad there is a conflict of judicial opinion. In Nihal Singh v. The Collector 
of Bulandshahr®, the learned Judges felt certain that the doctrine of Merry- 
weather v. Nixan®, even if applicable in India would never be extended and in 
Sheo Ratan Singh v. Karan Singh, Daniels and Neave, JJ., stated: ‘It has been 


generally recognised that the doctrine of Merryweather v. Nixan™ ... . does 
not apply in its full extent in India. A doubt has been expressed in some cases 
whether it applies at all... . . There is a long course of authority . . . . for 


the proposition that if it does apply, it applies only, where it must be presumed 
that the party in default knew that he was committing an unlawful act or the act 
is one of an obviously illegal character.” But in a still later case, Parbhu Dayal 
v. Dwarka Prasad“, Mukherji and Bennet, JJ., laid down that the authority of 
Merryweather v. Nixan?, still holds good so far as India is concerned. In Cal- 
cutta, the later cases have doubted the correctness of this view, see Kamala Pro- 
sad Sukul v. Kishori Mohan Pramanik™, and Basanta Kumar Basu v. Ram Shan- 
kar Ray, This state of authorities makes it clear that the matter can be finally 
elucidated only by the Judicial Committee. i 


NANJUNDA REDDY v. VENKATAPPA, (1942) 2 M.L.J. 500. 

This decision seems to countenance a construction of the expression antecc- 
dent debt for which there appears to be but slender warrant. In Brij Narain v. Man- 
gal Prasad, Lord Dunedin pointed out that an antecedent debt was a debt truly 
independent and not part of the transaction impeached. The words “truly inde- 
pendent” mean obviously that the earlier debt should be genuine and not intended 
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' merely to serve as a cloak for a subsequent alienation. The policy of the Hindu 
law is to afford no cover for alienations of family property by the father where 
there is no legal necessity or benefit or prior indebtedness of his incurred bona 
fide. To ignore bona fides altogether or to hold that the mere contemplation of an 
alienation of family property later on as a mode of liquidating the debt—there be- 
ing no other method then apparent—would per se vitiate the debt from ferving 
as an antecedent debt capable of supporting the subsequent alienation seems to 
be importing into the doctrine an unjustifiable limitation. This was pointed out 
in (1943) 2 M.L.J., p. 1 (N.I.C.). In the case under notice a sale of property 
had been taken on 9—2—1927 and half the sale consideration was immedia- 
tely paid. The sale-deed was actually registered on 6—4—1927, but in the 
meanwhile the purchaser mortgaged the family properties for raising money to 
pay the balance of the sale consideration. That was on 18—3—1927. . The ques- 
tion arose whether the mortgage was one contracted to discharge an antecedent 
debt. That on the date of the execution of the sale-deed the unpaid purchase- 
money would constitute a debt payable by the purchaser is indisputable. That the 
transaction was bona fide is not open to doubt in view of the payment of half the 
sale price immediately. It is true that the question whether a debt is an 
antecedent debt or not is primarily a question of fact. To say however that “the 
fact that the mortgage-deed was executed between the dates of the execution of 
the sale-deed and the registration of it together with the payment of the balance 
under the sale-deed which was the consideration for the mortgage indicates very 
strongly that the two transactions were closely connected” is, it is respectfully 
submitted, a wrong approach to the question at issue. In Mariyappa Nadar v. 
Ramanuja Naick*, it was observed: “The argument was that the mortgage and the 
sale are in effect one transaction; for defendant 1, knowing that he had no money 
to pay the vendor had at once to mortgage the property to raise money to pay the 
sale price. These two acts can however amount to one transaction only if the 
parties to the mortgage and the sale looked upon them as one transaction, but 
there seems to be no evidence in this case that the vendor had anything to, do with 
the mortgage, or, more important still, that the plaintiff (mortgagee) had anything 
to do with the sale. The mortgage does of course show that it was effected in 
order to raise money for the purchase of lands; but that does not make the mort- 
gagee a party to the sale, although he knew that the sale had taken place and that 
the purpose of the money advanced by him was to pay off the money due to the 
vendor.” Thus the proper test to apply will be to see whether the mortgagee 
in the present case was a party to the sale in any sense, or, whether the seller, the 
mortgagor and the mortgagee looked upon the two transactions as being really 
one. Where there is no evidence to establish such connection, considerations like 
the alienation being made immediately or within a short while of the incurring of 
the debt, or the debt though due not being demandable?, or the knowledge of the 
alienee under the impugned transaction that there was a balance of purchase- 
money payable by his alienor to his own vendor can have little bearing in esta- 
blishing that the incurring of.the earlier debt and the subsequent alienation were 
parts of a scheme or single transaction. The rulings in Ramkaran Thakur v. 
Baldeo Thakur’, and Chitradhar Narain Das v. Khidar Thakur*, have not consi- 
dered the aforesaid aspects of the case and therefore cannot be considered satis- 
factory guides in the matter. As stated in Ram Rekha Singh v. Ganga Prasad 
Mukharaddhwaj®: “It is significant that their Lordships (of the Privy Council) 
do not say that the two debts must be absolutely independent of each other, or, 
wholly unconnected with each other. All that is said is that the previous debt 
in order to be antecedent debt should be truly independent and not pert of the 
subsequent transaction. This is quite different from saying that the later debt 
should be unconnected with the earlier one.” 


1. A.I.R. 1938 Mad. 465. | 1938 Pat. 440. 
2. ‘Damodharam Chetti v. Bansilal Ablur- 4. (1938) I.L.R. 17 Pat. 236: A.I.R. 
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AKKAMMAL v..KomMARASAMI CHETTIYAR, (1942) 2 M. L. J. 315: 1. L. R. 
(1943) Mad. 40. 

Ofder 21, rule 63, Civil Procedure Code, postulates the conclusiveness of 
an order passed on a claim petition where no suit to displace it has been 
brought within one year as prescribed by Article 11 to Schedule 1 of the Limita- 
tion Acù Equally warranted stands the principle that as between two conflict- 
ing decrees inter partes the later adjudication supersedes the earlier, see Moturt 
Seshayya v. Sri Rajah Venkatadri Appa Raol, Appia Rukmani Ammal v. 
Kuttunva Narasimha Aiyar2, Rajani Kumar Mitra v. Ajmaddin Bhwmya’s, 
Shankar v. Raghunath, Mallu Mal v. Jhamman Lall5, Dambar Singh v. 
Munawar Ali Khan6, Amar Singh v. Gobind Ram’, Mt. Kang Fatma v. Yad 
Husain8, Sansar Chand v. Dinanath Dube?, Ubaid. Ullah Khan v. Abdul Jalil 
Khan0 and Hira Lal Singh v. Matikdhart Singhl1, Where they clash, 
the first of the principies should, according to the instant decision prevail. 
A consideration of the relevant authorities suggests a different conclusion. 
In the case of anorder under Order 21, rule 23, it is provisional at its 
inception. It is passed in a summary proceeding. It growsinto a permanent 
one when steps to have it vacated are not taken within the prescribed 
period or being taken have failed. The matter then becomes res judicata, 
see Kashinath Morsheth v. Ramachandra Gopinath,t2. In a case where 
there are two conflicting decrees, both binding on both sides, the later is 
held to rule on the ground that the previous decree should be taken as 
pleaded in the suit resulting in the later adjudication and not given effect to, 
Rajani Kumar Mitra v. Ajmaddin Bhiutya8’. This is a principle of general 
jurisprudence, Appia Rukmani Ammal v. Kuttuava Narasimha Atyar2, It is 
immaterial whether the earlier adjudication was in fact pleaded as a bar to the 
trial of the suit in which the later adjudication was made or not, Moturi 
Seshayya v. Sri Rajah Venkatadri Appa Raol. The later order prevails, the 
earlier one having been neutralised, Dambar Singh v, Munawar Ali Khans. 
It will be all the more so when the later decision is that of a’superior Court, 
Ubaid Ullah Khan v. Abdul Jalil Khan.19 In every one of the cases, the earlier 
decree could have operated as res judicata and barred a subsequent trial of the 
same issue; nevertheless a contrary decree resulted and that decree was held 
to supersede the first decree. The doctrine is reasonable. The later adjudica- 
tion does not depend for its potency on mere lapse of time. For some reason 
or other the efficacy of the earlier decree had not been enforced or given effect 
to and a different adjudication had resulted making the earlier decree dead. In 
the case under review, the respondent had acquired title to a house at a sale 
held by the Official Reciver in the insolvency of one V. and obtained possession 
in March, 1931. In execution, however, of a personal decree passed in a mort- 
gage suit ina Munsif’s Court, on the mortgaged properties not realising suff- 
Cient to satisfy the decree, the house in question was attached as the property 
of K., the judgment debtor, and subsequently sold to the appellant and posses- 
sion delivered to him by Court, a claim by the respondent having been rejected 
on 20th August, 1931. No suit to displace the claim order was brought. In 
the meanwhile in a suit for partition filed in July, 1931, in the Sub-Court by 
the sons of K. both the appellant and the respondent who were claiming title to 
the house were impleaded as parties and the title to the house was directly in 
issue. The respondent’s title was sustained. A suit was thereupon filed by 
him for recovery of possession of the house from the appellant. The conclu- 
. siveness of the order in the claim proceedings was relied on by the appellant to 
non-suit the respondent, while the latter argued that the later adjudication alone 
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Should prevail. The High Court in the decision under notice upheld the appel- 
lant’s contention relying on three previous decisions, namely, B. Krishna Rao 
v. Lakshmana Shanbhoguel; Peela Y arakayya v. Venkatakrishnamaraju2 and 
Kumaran Uni Achan v. K unhikrishnan Nair.3 In noneof these cases, there were 
conflicting decrees. In the first two cases the question was whether a claim 
order which had become conclusive could be collaterally assailed in A suit for 
Possession or restoration of possession brought by the purchaser. In the last 
Case a Suit in which the title to the property was in question was still pending 
when an order passed under order 21 rule 103 had become final. It was held 
that in the circumstances the title could not be gone into in the suit. These 
cases cannot be of help regarding the point that arose for consideration in the 
instant decision. Where there are two conflicting decrees binding on both the 
parties, the rule is clear that the later decree alone governs. 





SECRETARY OF STATE v. Skt VARADA THIRTHA SWAMIGAL, (1942) 2 M.L,J. 
367: I.L.R. 1942 Mad 893 CPC.) 


Three decisions may be said to form landmarks in regard to the law con- 
cerning the levy of water cess in the Madras Presidency. They are the above 
decision, the ruling in 5 ecretary of State v Subbarayudut and the Urlam case. 
' The decision under notice is important for the authoritative statement in it, that 
the principles of the Urlam case in regard to water rights will be equally appli- 
cable in the case of whole inam villages. In Secretary of State v. S ubbarayudut, 
the Privy Council remarked: “There have been in the Madras Courts a consi- 
derable number of cases dealing with the Act of -1865. The judgments pro- 
nounced in them, and still more the dicta contained in the judgments are excee- 
dingly contradictory. In their Lordships’ view it would serve no good purpose 
to go through the cases and pick out the different dicta with which they do or 
do not agree”. It is therefore somewhat disappointing that in the decision under 
review the Privy Council should have refrained from giving a lead in respect of 
the several difficulties concerning the ownership of the beds of streams in inam 
villages and the exercise of water rights by inamdars in relation to Government, 
adverted to by Mr. Justice Varadachariar in what the Privy Council characte- 
rised as the “very carefully handled” and “highly instructive” judgment in 
Secretary of State v Narayana Aiyar.6 Subbarayudu’s case was one where the 
taker of the water took it in virtue of a natural right as a riparian proprietor. 
In the Urlam case5 the water rights upheld had been pre-existing water rights 
enjoyed by way of easement at the time of the permanent settlement of the 
zemindari. In the present case it was the tight to water of an inamdar of a 
whole inam village that fell tobe considered. Where thie Property is riparian 
it has inherent in it without special mention the riparian right, Sebbarayudu’s 
case*, Even if che river belongs to Government, in regard to such property an 
implied engagement by Government to supply water free of charge 
will be presumed*. Where the owner of a river ‘and of contiguous 
land through which passes a channel constucted for irrigation pur- 
poses and supplied with water from the river grants the contiguous 
land together with the channel, a right or easement of taking water from the 
river must pass, see the Urlam case.5 If land alone had been granted reserv- 
ing the channel the easement that passes would be an easement in respect of 
which the channel and not the river is the servient tenement, tbid. The ques- 
tion therefore is what passed under the particular grant. In the case of zemin- 
daris, the effect of the permanent settlement sanad was to vest the channels with 


1. (1881) 1.L.R. 4 Mad. 302. 5. Prasada Row v. Secretary of S tate, 
2. (1917) 6 L.W. 281. (1917)33 M.L.J. 144: L.R. 44 I.A, 166: LL.R. 
3. (1923) 19 L.W. 394. 40 Mad. 886 (P.C.). 
4. (1931) 62 M.L.J. 213 : L.R. 59I.A. 56: 6. (1937) 2 M.L.J 178. 

LLR. 55 Mad. 268 (P.C.). A 


f 


~ 


IT] THE MADRAS LAW JOURNAL (N. I. ©). 19 
their head sluices and branch and subsidiary channels in the zemindars through 
whose zemindaris the same respectively passed or were situate, Urlam case. If 
any part of the water carried by the channels was to be specially safeguarded in 
the interests of some other:Government village it was considered enough to imply 
a reseryation of water rights without the necessity for a reservation of the chan- 
nels, ibẹ. Even where the streams were natural streams, in so far as they lie 
within the zemin limits, they would prima facie belong to the proprietor, see 
Secretary of State v. Palaniyappa Pilldi®; Secretary of State v. Maharaja of 
Bobbisi3: Prasada Row v. Secretary of State1; Chinnappan Chetti v. Secretary 
of State*. In the case of whole inam villages, however, it has been suggested 
that even if the Urlam decision may be applicable so far as water rights are 
concerned, it would not necessarily follow that the question of the ownership of 
the beds of the channels in so far as they run through such villages should be 
decided in the same way, see Secretary of State v. Narayana Aryar”. In Secre- 
tary of Siate v. Kannepalli Venkataratnamma,® it was held that the ownership 
of the beds of the streams will depend upon the circumstances of the particular 
case. It has also been held that where the main channel is the source of irri- 
gation not merely for the inam village but for other ayan villages also a pre- 
sumption may arise that the channel was not to pass under the grant, Ambala- 
vana v. Secretary of State;? Narayanaswani Naidu v. Secretary of State.® 
Even if there is no such ‘element, it has been pointed out that since 
the inamdar may not under his grant get the full ownership even where 
the grant is one of land, he may not be entitled to the ownership of the 
beds of the channels, Secretary of State v. Narayana Aiyar5. Reference has 
been made in that connection to the decision in Secretary of State v, Srinivasa- 
chariar®, where the Privy Council had held that even where the grant was of 
land the full ownership may not pass to the grantee, It may in passing be noted 
that in Venkata Sastrulu v. Sitaramudu?, the Board characterised the posses- 
sion of both varams in land as the possession of the “whole proprietary 
interest.” In Venkatakrishnamaraju v. Suryanarayanaraju+*, it was stated 
that in any event though “incomplete” it would yet be ownership for certain 
purposes, and in Yahya Ally Saheb v. Secretary of State1*, Madhavan Nair, 
J., observed that the ruling in Srinivasachari’s case? did not lay down any 
principle useful for the decision of water rights. The learned Judge went on 
to state that, in any event, the inamdar is the owner of the land in such sense 
that by the inam title he has an engagement with the Government entitling him 
to take without separate charge such watet as the channels within the village 
boundaries may receive from time to time according to the state of the upper 
water; that the Inam Settlement was as much a great Act of State as the 
Permanent Settlement (Secretary of State v. Maharaja of Bobbil:)*%; that the 
engagements arising out of the inam settlements are engagements contemplated 
by Act VIT of 1865 just like the permanent settlement sanads and that with 
regard to thé rights of free irrigation depending upon the implied undertaking 
between the Government and the grantee of the land, an inamdar, a mittadar, 
and a zemindar, all stand on the same footing, see also Sevugan Chettiar v. 
Secretary of State14. It is gratifying that in the case under review, the Privy 
Council has agreed with these decisions ofthe Madras High Court. It is 


however to be regretted that on the question of the ownership of the main 


a ae 


1, (1917) 33 M.L.J. 144: L.R. M41.A 16: 8. (1912) 24 M.L.J. 30. 
LLR. 40 Mad. 886 (P.C.) 9. (1920) 40 M.L.J. 262: LL.R. 44 Mad. 


(1917) 6 L.W, 572 1 (P.C). 
10. (1919) LL.R.43 Mad. 166:37 M.L.J. 


3. (1915) 30 M.L.J. 163. . 
4, (1918) LL.R. 42 Mad. 239: 36 M.L.J. 42, 45 (P.C.). 
124 (F.B.) 11, (1933) LL.R. 57 Mad. 460: 67 M.L.J. 


5, (1937) 2 M.L.J. 178. 544. 

6. (1912) 23 M.LJ. 109: IL.R. 37 Mad. ` 12, (1927) 53 M.L.J, 769, 785. 
364. : ; 13. (1919) 37 M.L.J, 724 (P.C.). 

7, (1905) LL.R.28 Mad, 559: 15 M.L.J. 251. 14, ALR. 1928 Mad. 261. 


j 


20 THE MADRAS LAW JOURNAL (N. I. C.). [1943 


irtigation channel in the case in so faras it passed through the inam village or 
bounded it, the Privy Council did not express any opinion, particularly as it 
had recognised that “the question has cropped up and narrowly escaped deci- 
sion more than once”. It is true as indicated in Secretary of State v. Subba- 
rayudut, ownership of water may be dissociated from the ownership of,the bed 
of the channel, but the question having been raised it would have beeh highly 
helpful if the Privy Council had clarified the position in view of what it 
- characterised in that very case as the “exceedingly contradictory” dicta to be 
found elsewhere. It is also tobe noted that yet another point has been left 
open, namely, whether the inamdar’s right to obtain water without payment of 
separate charge can or ought to be defeated by Government in the case of 
dams which do not function automatically and without some seasonal contol. 





PARVATHI AMMAL V. ANGAMUTHU, (1942) 2 M.L.J. 518. 


_ Tbe statement in this case that the plea of want of consideration can be 
set up in a suit on a mortgage bond even against a bona fide transferee for value 
of the bond from the mortgagee seems to be opposed to authority. Itis true 
that section 41, Transfer of Property Act, refers to transfer of property by a 
person who is the ostensible owner of such property. It is equally true that 
such ownership should be with the consent of the persons interested in the 
property. There is however nothing in the language of the section to suggest 
that the word “property” must be understood in the sense of being either 
tangible property only or the subject of absolute and unqualified dominium. ~ 
As observed by Jack J., in Jogendra Kishore v Salamat Khan2: “Inasmuch as 
the interest of a mortgagee is itself immovable property, where the owner of 
that property transfers it, the rights of a bona fide purchaser for value from 
the ostensible owner of that property, that is to say, the purchaser of the mort- 
gagee’s right would be protected under section 41. The purchaser af a portion 
of the rights of the owner of immovable property from the ostensible owner to 
whom such rights have been transferred would be protected under the Act and 
„Similarly the bona fide purchaser of the mortgagee’s rights from their ostensible 
owner to whom they have been transferred by the owner of the property 
should be protected under section 41, Transfer of Property Act”. Though 
Justice Mitter took a different view of the matter, the opinion of Jack J., recei- 
ves support from the pronouncement of Mookerjee and Richardson, JJ., in 
Ramsumran Prasad v. Rampertab Singh.* To distinguish the latter case as 
depending on its special facts is to lose. sight of the principle there laid down. 
The learned Judges have stated: “As between the mortgagor and the mortgagee 
the former can show against the latter so long as the rights of no third party 
intervene, the fictitious nature of the transaction; but he cannot be allowed 
todo so when an innocent stranger has in good faith acquired a title for value 
on the faith of the reality of the mortgage.” The enunciation is one of law 
and independent of the facts of the particular case. The policy underlying 
section 41 is also in accord with it, namely, that an innocent third party who 
has acquired rights for value paid ought not to suffer. The view of Justice 
Mitter to the contrary in Jogendra Kishore v. Salamat Khan®. is not in con- 
sonance with this policy. Referring to that case, Sir Dinshaw Mulla has 
observed: “There was a difference of opinion as to whether an ostensible mort- 
gagee could be treated as an ostensible owner. It is submitted that he is the 
ostensible owner of the mortgagee’s interest. Ifa purchaser for consideration 
of that interest, who had acted in good faith and with reasonable care, sought 
to enforce the mortgage if seems clear that the mortgagor who had created that 
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interest would be estopped.” The statementin Halsbury is to the same effect. 
It is laid down that “as regards the amount originally advanced on the mort- 
gage, the mortgagor’s receipt contained in the mortgage deed is usually a suffi- 
cient protection to the transferee. In favour of a transferee of the mortgage 
for value, who has no notice that the money was not advanced, the receipt is 
conclusive.”2 See also Bickerton v. Walker,? French v. Hope,+ Bateman v. 
Hunt.” It is noteworthy that this rule has received -statutory confirmation in 
section 68 of the Law of Property Act 1925 (replacing section 55 of the Conve- 
yancime Act, 1881). Thus excepting for the opinion of Mitter, J., in Jogendra 
Kishore’s case there seems to be no authority in support of the view taken in 
the instant decision. 





NARAYANA CHETTI v. NALLAMMAL, (1942) 2 M.L.J. 525: LL.R. (1943) 
Mad. 96 (F.B.). 

“Both in law and equity contribution is bottomed and fixed on 
general principles of justice’, the reason being that “in aequali jure 
the law requires equality’ and that “one shall not bear the burden in ease 
of the rest,” per Eyre, C. B. in Swain v. Wall;® see also Dering v. Earl 
of Winchelsea;?7 and per -Lord Redesdale in Sterling v. Forester®. As 
stated in Fisher on Mortgages9: “A fund which is equally liable with another 
to pay a debt shall not escape because the creditor has been paid out of that 
other fund alone’. The liability stands imposed on the property and is not 
therefore a personal liability. Can it then make any difference in principle 
where the debt is satisfied not by a payment but by a sale of one of the proper- 
ties liable to pay the debt? Sesha Ayyangar v. Krishna Ayyangar10 postulated 
the view that unless there had been an antecedent payment no right of contri- 
bution can arise. The conclusion was reached on the basis of the wording of . 
certain passages in English text books and on the consideration that where a 
man permits the sale of the property to take place he does not satisfy the debt 
_ and so no lien can arise in his favour. In Robbins’ Law of Mortgages?1, it is 
stated that where several estates subject to the same mortgage belong to differ- 

ent owners and one of them “pays off’ the debt he may enforce contribution 
from others. Likewise in Jones on Mortgagesl2 also the word “pays” is used 
in the context, It is submitted that the emphasis laid on the use of the word 
“pays” by Sesha Ayyangar’s case is rather disproportionate, As remarked by 
Ghosel’: “The distinction seems to be a very refined one asthe right to claim 
contribution rests upon the broad principle that where two or more persons are 
equally bound and equally relieved it is only just that they should all contribute 
in proportion towards a common benefit.” The distinction has not been 
favoured in English law and has been rejected generally in India. In Rodgers 
v. Mow14, Pollock C.B., observed that it makes no difference because the money 
was levied and not paid. The observations of Bhashyam Ayyangar, J., in Raja 
of Vizianagaram v. Raja Setrucherla Somasekhararazg15 are instructive in this 
connection. The learned Judge said: “The claim for contribution generally 
arises in cases where the party seeking contribution has himself paid 
the amount in respect of which contribution is sought. In the present case, 
however, the arrear of revenue was not paid to Government by the plaintiff 
with his own ‘hand but was realised by the Collector under the Revenue Re- 
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plaintiff’s right to claim contribution.......Itis perfectly immaterial whether 
the party seeking contribution made the payment voluntarily or involuntarily 
t.e, Whether he made the payment and thus averted any coercivee process 
against his property, or without making such payment, suffered his property to 
be seized under process of law‘for the purpose of the amount being realised 
++.. -by its sale. In either case he has been damnified to the extent to Which the 
Payment made by him or the amount realised from his property exceeds his. 
share of the liability as between him and the party or parties from whom he 
seeks contribution and the latter have been to that extent benefited”. This view 
has been adopted by the Allahabad High Court uniformly, Ibn Hasan v.* Brij- 
bhukan Saran}, Muhammad Yahiya v. Rashid-ud-Din?. In Shephard and 
Brown’s Transfer of Property Act,3 the principle is set out to be that “the right to 
contribution arises on payment of the mortgage debt by the plaintiff as also when 
the mortgage debt is satisfied by means of a sale of the property in the plaintiff’s 
hands”. The opinion in the case under notice that there is no distinction in 
Principle between a case where the payment in respect of which contribution is 
claimed is made to avert a legal process and a case in which payment has been 
enforced by the sale of the property itself is thus in accord with the authorities 
examined above. 


Narasinca Rao GARU v. Rancavya. (1942) 2 M.L.J. 610. 


_ Whether a particular endorsement of payment does or does not constitute an 
acknowledgment of the right claimed by the plaintiff must obviously depend 
upon its terms and no useful purpose can be served by a meticulous 
examination of other endorsements made under different circumstances and 
expressed in different phraseology, Prosanna Kumar Roy v. Niranjan Roy. 
‘Notwithstanding this admonition questions of construction of endorsements 
have usually been decided in the light of precedents whose facts 
have approximated most to those of the case on hand. To serve as an acknow- 
ledgment within the meaning of the Limitation Act, the writing relied upon 
must contain within itself an admission that a debt is due, Lutchumanan s 
Chetty v. Mutta Inbraki Marakkayar5. Where there is only a naked endorse- 
ment of payment signed by the debtor, there is really no admission on the part 
of the debtor that any further sum is still due from him and therefore there is 
no acknowledgement of liability, Udayapal Singh v. Lakhmi Chand.6 Use of 
words like “in respect of the note’—notu sambandu—(Jagannadha Sahu v. 
Rama Sahu", Viswanatha Santhasingaro v. Ramachandra Mardaraja Deo),8 
“towards the note” (Venkatakrishmah v. Subbarayudu9, Ramakrishna Chetty 
v.Venkatasubba Chettyl0), “paid as vasul” i.e., towards payment (Tayerali v. 
Garahad Sahul1) has been held to import that the payment was towards the 
debt secured by the note and that therefore it would be an acknowledgment 
within the meaning of section 19, Limitation Act. Where no such language is 
to, be found and there was only a bare fact of payment endorsed on the note 
and signed by the debtor, the conclusion that the statement cannot amount to an 
.acknowledgment—as was reached in the present case—cannot be said to be 
unreasonable. 





Mercu Ray v. ALLAH RAKHIA, (1942) 2 M.L.J. 797 (F.C.): 

The reasons given by the Federal Court in this case in refusing leave to 
appeal to the Privy Council from certain decisions of that Court are not quite 
happy. It was conceded that “the decision in all four cases will affect a 


1. (1904) T.L.R. 26 All. 407, 435. 7. (1914) 27 I.C. 747. 
2.. (1908) T.L.R. 31 All. 65. 8. (1914) 27 I.C. 744. 
. 3. Page 376. | 7 l 9. (1917) I.L,R. 40 Mad. 698 (F.B.). 
4. (1919) 26 C.W.N. 213. 10. (1914) 28 I.C. 15, 
5. (1869) 5 M-H.C. 90. 11, A.I.R, 1939 Bom. 252, 
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large number of persons and substantial interests, and that important questions 
of law were involved in them (p. 798).- It was also stated that while in the 
cases ffom Patna and Madras the questions at issue were clear cut and 
straightforward and the learned judges entertained no doubts as to any of 
them, the two cases from the Punjab were of greater complexity; that the 
defects in the Act under consideration in the first of them certainly did not 
diminish the difficulties of interpretation and that the lack of unanimity 
among the members of the Court may itself be taken to indicate the 
existertce of similar difficulties in the second. A larger array of factors 
conducive to the grant of leave can but seldom occur. Nevertheless leave to 
appeal was refused because (1) public policy demands that litigation in the 
form of appeals to different courts should be restricted rather than extended; 
(2) the analogy afforded by the High Court of Australia impels such a result 
inasmuch as the Federal Court, is not subordinate to any other court and this 
conception of its status was present in the minds of the framers of the 
Government of India Act; and (3) there is no reason why the Court should 
suggest that it feels any lack of confidence in the correctness of the decisions 
at which it has arrived. i 

There is much to be said for the view that, as to appeals their luxuriance. 
must be pruned. A typical observation is that of Sir Reginald 
Poole who in the course of his Presidential Address at the Annual 
Provincial Meeting of the Law Society said: “I am convinced that there is one 
reform needed more than any other, and that isa reform which involves the 
number of appeals.” Notwithstanding such opinions and the recommendations 
of the Hanworth Committee in that behalf there has been in England no serious 
curtailment of the number of appeals, permitted to a litigant. Ifthe abolition 
of the appeal to the House of Lords was seriously urged in any quarter, it was 
only because the Law Lords were none else than persons who for the most part 
had been either Lords Justices or Judges of the High Court, and the final 
appellate tribunal was more or less a duplication of the Court of Appeal. Re- 
ference to public policy in this connection is,apt to be of doubtful support only. 

As regards the supremacy of the Federal Court, section 208 (1) of the 
Constitution Act provides for an appeal from its original decrees to the Privy 
Council as a matter of right; from its appellate decrees an appeal can lie only 
by leave either of the Federal Court or the Privy Council. It is true that the 
Federal Court is not statutorily bound under section 212 to recognise as binding 
the law as declared by any judgment of the Privy Council, but as pointed out 
in Baxter v. Commissioner of Taxation,! “it is bound to follow them for the. 
“ very obvious reason that if it declined to follow them such a decision would be 
reversed on appeal, so that such a refusal would be both futile and mischievous.” 
Nor is the Australian parallel helpful. As observed by Lord Macnaghten in 
Daily Telegraph Newspaper Company v. McLaughlin,2 the High Court of 
Australia “occupies a position of great dignity and supreme authority in the 
Commonwealth. No appeal lies from it as of right to any tribunal in the 
Empire.” Section 74 of the Australian Constitution. Act, 1900 has provided 
that no appeal on the interpretation of the Constitution Act shall be permitted 
except by the grant of leave by the High Court. There was no statutory provi- 
sion for appeal by special leave obtained from the Privy Council. In view of the 
categoric: language, it was pointed out in Attorney-General v. Colonial Sugar 
Refining Co., that it is only in exceptional cases that a question of interpreta- 
tion of the constitution can come before the Judicial Committee. Likewise 
under Article 66 of the Constitution of the Irish Free State, 1922, the Supreme 
Court had appellate jurisdiction from all decisions of the High Court and 
its decisions were “final and conclusive” and “shall not be reviewed or capable 
of being reviewed by any other court, tribunal or authority whatever,” provided 
ee ee ee, 
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however that an appeal may lie to the Privy Council by special leave. In the 
words of Lord Buckmaster in Hull v. McKenna,! “the statute had made it 
plain upon the face of it, that as far as possible finality and supremacy* are to 
be given to the Irish Courts”. It was in that context that Viscount Haldane 
remarked: “It is obviously proper that the Dominions should more and more 
dispose of their own cases”*. It was such a background that made Wiscount 
Hailsham L.C.,in giving leave to appealin acase from Australia, add the 
remark: “The Board was anxious to make it clear that they did not desire to 
encourage appeals from the Supreme Court of any one of the domintons’’. 
The supremacy of the Court so recognised was in each of those cases, nothing 
but a reflection in the judicial field of the independence that had been achieved 
in the political sphere. The status of india in that respect does not approxi- 
mate to that of the dominions, and the Australian analogy is therefore not 
permissible, iii 


The last of the reasons given by the Federal Court for refusing leave is 
also open to criticism. If lack of confidence in the correctness of its conclusions 
is to be the ground for granting leave, then in no case where an appeal will lie 
on leave given alone, would such leave be given; which, will practically stifle all 
appeals. The according or withholding of leave should be on reasonable 
grounds and not be arbitrary. 


Since under section 208 (2), appeal is to be by leave either of the Federal 
Court or of the Privy Council, it may reasonably be claimed that considera- 
tions governing the grant of leave by the Privy Council may safely be adopted 
as the proper guide for the Federal Court in granting leave. For that purpose a 
distinction has been drawn between cases arising in a federal state and cases 
arising in a unitary state; leave is granted more liberally inthe former case 
than in the latter. As Viscount Haldane remarked in Hull v. McKenna: 
“For instance, in states that are not unitary states...... questions may 
arise between the central government and the states, which, when an appeal 
is admitted, give rise very readily to questions which are apparently very 
small, but which may involve serious considerations, and there leave to appeal 
is given rather freely”. Atthe same time as pointed out by Lord Davey 
in Wilfley Ore Concentrator Syndicate Ltd. v. N. Guthridge Lid.®: “A case 
may be of a substantial character, may involve matter of great public 
interest, and may raise an important question of law and yet the judgment 
from which leave to appeal is sought may appear to be plainly right, or at 
least to be unattended with sufficient doubt to justify their Lordships in 
‘advising Her Majesty to grant leave to appeal”. Could it be said that in the 
four cases concerned before the Federal Court, the judgments from which leave 
to appeal was sought were “plainly right” or at least were unattended with 
doubt? On the special features recognised by the Federal Court to be present 
in the Punjab cases and the fact that in the Madras case their Lordships were 
reversing the judgment of the High Court, itis respectfully submitted that to 
give an affirmative answer may not be justified. 


FE ee MA Nana 
1. (1926) Ir.R. 402, 409, col. 2 and p. 418, col, 1. 
2. Ibid., 404. i 4. (1926) Ir.R. 402 (P.C.), 

3. See observation cited in 80 L.J. p. 412, 5. (1906) A.C, 548, 552 
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GoVERDHANDOSS TOKERSEY V. ABDUL RAHIMAN, (1942) 2 M.L.J. 636. 


The opinion has been expressed in this case (p. 647) that the 
power to receive the price must be ordinarily and in the absence of 
any stipulation or direction to the contrary, considered to be implicit 
in the power of sale and that the receipt of the price of the 
property sold by the agent must be regarded to be what is usually done in the 
course of conducting a sale. It is true that in the beginning of the 18th 
century, Holt, C.J., stated the law to be that “he who has power to sell has power 
to receive the money”, Anon.! The proposition has, however, been regarded as 
being of “too general a character as to be in accordance with later decisions”, 
per Horridge, J., in Butwick v. Grant.2 Enunciations in the text books are 
conflicting and not helpful. In Blackwood and Wright on Agency, it is stated: 
“authority to receive purchase money is incidental to authority to conclude a 
contract.”3 In Dart on Vendors and Purchasers, however, a contrary rule is 
postulated that the agent “cannot without special authority receive the purchase 
money.”4 Bowstead contains the categoric observation that where an agent is 
employed to find a purchaser and to contract for the sale of an estate “he has no 
implied authority as such to receive the purchase money.”5 Turning to the judi- 
cial decisions, in Capel v. Thornton,® Lord Tenterden, C.J., remarked: “if he 
as their agent had authority to sell goods, so had he (in the absence of advice 
to the contrary) animplied authority to receive the proceeds of such sale.” 
Similarly. in Howard v. Chapman,’ counsel for defendant having contended that 
a traveller authorised to take orders was also authorised to receive payment 
even in goods, Tindal, C.J., is reported to have said: “Yes, payment in money, 
but not in goods”. These observations have been held in later pronouncements 
to turn on the peculiar facts of the cases where they were made. Thus in 
Drakeford v. Piercy,’ appropos of Lord Tenterden’s remark in Capel’s case,” 
Blackburn, J., observed on p. 517 that that would be right in regard to the parti- 
cular class of agents there referred to “‘but is not generally true”, a sentiment 
repeated by Horridge. J., in Buiwick v. Grant.2 Tindal, C.J’s interjection in 
Howard v. Chapman? should also according to Horridge, J., be taken “to have 
been made in regard to the particular facts of that casein which the agent was 
the regular traveller of the plaintiff.” Decisions posterior to those in Capel v. 
Thornton! and Howard v. Chapman? have almost uniformly taken the view 
that a power to sell will not carry withit a power to receive the price. 
In Mynn v. Joliffe®, Littledale J., remarked: An agent employed to sell 
has no authority as such to receive payment”. The attempt to distinguish 
this case as one of an auctioneer and as not covering the ‘case of other 
types of agents has not been accepted, see Narasimhalu Chetti v. S undara- 
chariar1°, Viney v. Chaplint1—a decision of the full Court of Appeal—was 
a case of an agency to sell an estate and Turner L.J., remarked: “The 
purchaser has the right of insisting either that the vendor should attend 
and himself receive the purchase money or of requiring that there should 
be a written authority to pay any other person”, The rule as stated by Sir 
John Romilly M. R, in Pole v. Leask}? is’: “An agent employed 
to negotiate and conclude contracts is not thereby authorised to pay or, receive 
money which becomes due under such contract unless the course of employment 
justifies himin so doing”. In Drakeford v. Piercy’, a case of agency to sell 
goods, Lush J., observed: “That an agent authorised to sell has as a necessary 
legal consequence authority to receive payment is a proposition utterly untena- 
ble and contrary to authority.” In Narasimhalu Chetti v. Sundarachariar,+° 
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while holding thatin the case of immovable property, power to sell will not 
include a power to receive the price, the cases of Capel v. Thornton} and Howard 
v. Chapman? were distinguished as being “all cases of sale of goods”. Abdur 
Rahim J., went on to say: “It seems to be quite evident that if an agent for 
instance, an assistant in a shop, has authority to sell goods it is to be presumed 
that he should have authority to receive the price of those goods...... But the 
case of a sale of immovable property is not governed by similar considerations.” 
No countenance is afforded to sucha distinction by the English decisions. 
Drakeford v. Piercy and Butwick v. Grant4 are among others, cases of agency to 
sell goods where it was held that a power to sell did not carry with it a power to 
receive the price. The true rule, it is submitted, is to be found in the observation 
of Sankey J., in Butwick v. Grant that the buyer can escape liability only on show- 
ing “either that the agent had actual authority to receive payment or that he had 
ostensible authority to receive payment or that he had a customary authority 
by reason of the fact that the payment was made to him in the ordinary course 
of the business of agencies of the kind in question”. In the light of these 
authorities it is clear that the opinion expressed in the instant decision that 
agency to sell will ordinarily imply a power to receive the price will have 
to be understood as flowing out of the construction of the power granted to the 
agent in the particular case. 





LaKsHMANASWAMI v. RAGHAVACHARYULU, (1943) 1 M.L.J. 104. 


A point of nicety relating to the liability of a Hindu son in respect of his father’s 
debts has come up for consideration in this case. It may be conceded that an exa- 
mination of the Smriti texts relating to the excepted categories shows that they are 
based solely on the impropriety of the father’s conduct in incurring the debt and 
have no reference to the propriety of the creditor’s conduct in advancing the loan. 
Have the judicial decisions, however, regarded such conduct as being in any degree 
relevant? Authorities as to the knowledge of a purchaser being the determining 
factor, in assessing tne validity of an alienation made by a Hindu father to discharge 
a debt, are many and uniform, see Girdharee Lal v. Kantoo Lal’, and Suraj Bansi Koer 
v. Sheo Prasad Singh’. While an execution purchaser need not ordinarily look behind 
the decree, if he happens to be the decree-holder himself it will make a difference, 
ibid. Whether it is necessary for the sons desiring to escape liability, in an action 
on a debt contracted by the father, to prove in addition to the illegal or immoral 


character of the debt, knowledge of the lender that the debt had been so Incurred" 


is the subject of conflicting judicial dicta. That it is unnecessary to establish such 
knowledge on the part of the lender is stated in Savumiayn v. Narayanan Chettiar’; 
Mahara Singh v. Balwant Singh®, etc. In the latter case the learned Judges observed : 
“We know of no express authority for the proposition advanced by Mr. Sunder 
Lal that a son who disputes his liability to pay his father’s debt contracted for 
immoral purposes must ordinarily prove that the lender was aware of the object for 
which the money was borrowed, though there is the highest authority that he must 
do so if he is attempting to recover ancestral property which has already passed out 
of the family. If the onus of proving such knowledge lies on a son, it would be, 
next to impossible for him to discharge it.” At another place the learned Judges 
said : “‘It is no easy matter for sons to satisfy the heavy onus which lies upon them 
in impeaching loans obtained for immoral purposes, but it would. . . . be the 
death blow to the rule of Hindu Law which gives immunity to sons when defending 
their title to ancestral property from liability to their father’s immoral debts, if it were 
the law that in order to absolve themselves from liability the sons must prove not 
merely the purpose for which such loans were contracted but also that the lenders 
ES ns 
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knew of the immoral purpose of the loan.” A contrary view is to be found in other 
cases. See Kishan Lal v. Garuruddhwaja Prasad Singh!, Babu Singh v. Behari Lal? 
Rajeshwar v. Mangni Ram*, Bed Ram Singh v. Inderjit Singh*. In Bal Rajaram Tukaram 
v. Mansukhbhai®, Tyabji, J., pertinently asks : “Isa debt to be considered avyava- 
harika on the basis of the conduct of the father when he made himself liable to it? 
Or the conduct of the creditor when he comes forward to enforce it? Or are 
both persons and times to be considered? Or is the test to be the piety of the 
act on the part of the son in discharging his father’s liabilities?’ An observation 
of the Judicial Committee in Sat Narain v. Behari Lal®, suggests that the sons can 
escape liability only if in addition to proving the illegal or immoral character of 
the debt “‘ it is shown that the debt was contracted by the fat'.er to the knowledge of 
the lender for the purposes of immorality.” In view of remarks to the same effect 
found in other decisions and a similar enunciation in the text books,’ the obser- 
vation in Sat Narain’s case may not permit of being explained away as “ perhaps 
an inadvertent slip ” or distinguished as “a passing observation ” in discussing a 
question under the Presidency ‘Towns Insolvency Act, 


PUBLIC PROSECUTOR v. COIMBATORE NATIONAL BANK, LTD., (1943) 1 M.LJ 
IIQ. , i 

This case raises an interesting question concerning company law. Under 
section 87 (1) ofthe Indian Companies Act every company has to keep at its registered 
office a register of its directors, managers, etc., containing with respect to each of 
them certain particulars. One of the particulars to be thus specified is whether 
any of its directors holds any other directorship and, if so, the details relating to the 
same. Sub-section 2 imposes an obligation on the company to send to the Registrar 
within the prescribed time a return in the prescribed form containing the particulars 
specified in the said register. If subsequently there is a change in any of the parti- 
culars contained in the register the same should be notified within the prescribed 
time in the prescribed form to the Registrar. Under sub-section 4 the company and 
every officer of the company who is knowingly and wilfully in default in this matter 
shall be liable to pay a fine of Rs. 50. The relinquishment by a director ofa company 
of his directorship in another company no doubt would render the retention in the 
former company’s register of the particulars as originally specified therein, mis- 
leading and inaccurate. There is indisputably a “‘ change”? in the “ particulars.” 
Still, can the company be held liable on foot of default where it was not aware of the 
change and therefore could not notify it to the Registrar within the prescribed time 
in the prescribed form? Prima facie it looks unfair to attribute responsibility to 
the company in the circumstances. Penal provisions are to be strictly construed. 
Default can arise only where there is neglect. In-fact it would seem that default 
implies “a continued neglect to do an act required,” see Dorte v. South African 
Super Aeration Ltd. In any event can the law be said to require notification of a 
change of which a person is ignorant and to attribute the element of negligence to 
such person in such circumstances? It is true as pointed out in Public Prosecutor 
v. Lury Co.?, that a company as a corporate body cannot either “know 
or will.” It is submitted that this will only mean that the knowledge need not 
be real or actual. It does not rule out constructive knowledge consequent upon 
notice being given of a fact or attention being drawn to it. The decision in 
Sree Meenakshi Mills Co., Lid. v. Assistant Registrar of Joint Stock Companies, Madura’ 
was a case where the duty neglected did not involve the awareness of any external 
fact and as such may not be of much help with reference to the case under notice. 
To read section 87 (4) of the Companies Act as imposing a liability on the company 
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only where it has been informed about the change in the particulars and has. yet 
refrained from notifying the same to the Registrar, and on its officers only where 
an additional element, namely,’ actual knowledge coupled with deliberate disregard - 
of duty is present, would be consistent both with the principle of strict .construction 
of penal statutes and the principle that no mind can be imputed to a company in 


these matters under the Gompanies Act, 


SUDARSANA Rao v. DALAYYA, (1943) 1 M.L.J. 339. ° | ° 


“Whéther the ruling of the Full Bench in Ramjogayya v. Fagannadham* that a 
decrée can be passed against a minor’s estate on a contract entered into on -his 
behalf by his guardian, in cases where the minor’s estate would have been liable 
for the obligation incurred by the guardian under the personal law to which the 
minor i$ subject, should be deemed to be no longer correct in view of certain obser-. 
vations of the Judicial Committee in emindar of Polavaram .v. Maharajah of Pittapur? 
was one of the interesting points raised in the above case, resulting however in a. 
negative answer. It may at once be recognised that there is a long catena of decisions,.. 
at any rate in this Presidency, both before and subsequent to the ruling in Rampogayya’s 
case recording the view there formulated regarding the guardian’s capacity to bind. 
the minor by a contract entered into on his behalf, see Ramakrishna Reddiar v. ` Chidam- 
bara Swaiigal®, Meenakshisundaram v. Ranga Atyangar*, Satyanarayana v. Mallayya®, 
Seetharamayya v. Sathiah®, Ramanatha v. Palaniappa’, Annamalai Chetty v: Muthuswami a: 
etc. The last three decisions though subsequent to the decision of the Judicial Com- 
mittee in the Polavaram case? do not advert to it. It is settled law that the guardian. 
of a minor Hindu can borrow money charging his estate in a case of need or benefit, 
Hunéomanpersaud’s case®, It is also the law that for necessaries, the debts contracted 
by a guardidn would bind the minor’s estate (section 68, Contract Act). ‘Fhe 
guardian in management can also validly acknowledge and keep alive a pre- 
existing liability under section 19 of the Limitation Act; for an acknowledgment 
under the Act is fundamentally different from a fresh contract and does not at any 
rate impose a new liability, Annappagauda v. Sangadigyappa*®. Gana guardian by his 
contract outside these categories bind a minor? In Waghela Rajsanji v. Shekh Mas- 
ludin11, the Judicial Committee held that a guardian cannot contract in. the name 
of a ward so as to impose on him a personal liability. The covenant in that case : 
was ‘contained in a conveyance of a portion of the minor’s estate by his guardian 
executed in satisfaction of a sum due to the purchaser from the minor’s father, a 
sum for which the family ‘estate might be liable. The covénant undertook to 
indemnify the purchaser in case the property which was sold- on foot of its being, 
exempt from liability to pay revenue to Government should subsequently be found 
liable to pay revenue. The validity of the conveyance was challenged by the minor 
in a suit brought by him after 'attaining majority but was upheld. In a later suit- 
to enforce the covenant it was argued that it cannot bind the minor’s estate, though 
it might be thatthe covenant formed an integral part of the conveyance whose 
validity had already been upheld in the earlier suit and the transaction itself might be 
beneficial to the minor. Apropos of the contention, Lord Hobhouse observed : 
“Tt was most candidly stated by Mr.: Mayne . . . that there is not in Indian 
law any rule which gives a guardian and manager greater power to bind the infant _ 
ward by a personal covenant than exists in English law. - In point of fact, the 
matter must be decided by equity and good conscience, generally interpreted to 
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mean the rules of English law, if found applicable to Indian society and circumstances. 
Their Lordships are not aware of any law in which the guardian has such a power, 
nor do they see why it should be so in India. They conceive that it would be a very 
improper thing to allow guardians to make covenants in the name of his ward, so 
as to impose a personal liability inthe name of thé ward.” To construe the 
expression “‘ Indian law ” inthe passage as adverting to the statute law of 
- India only and not taking in Hindu or Mahomedan law, as was done 
by Seshagiri Aiyar, J., in Ramjogayya’s case doesnot seem to receive coun- 
tenance either from the judgment or from the facts of that case where the 
minor concerned was a Hindu. The last sentence of the passage cited is 
too emphatic to admit of any such qualification. In Jndur Chunder Singh v. Radha 
Kishore Ghose, on the expiry of a lease term in favour of her husband, his widow 
obtained a renewal for a further term. The question arose whether her minor son 
or his estate could be made liable for arrears of rent due under the renewed lease. 
Holding that the minor’s estate would not be bound and distinguishing Hunooman- 
persaud’s case, Lord Hannen, remarked : “In that case, however, the managers of an 
infant’s estate were actually dealing by way of mortgage with a portion of the estate 
and it was held that the manager might do so in a case of need or for the benefit 
of the estate . . . . Butin the present case the mother and widow of Gopi 
Mohun Ghose were not dealing with, and did not purport to deal with or affect his 
estate. It may be that, as between them and the infant, they might be able, in 
some circumstances, to show that the estate ought to bear the burden they had 
taken upon themselves, but that is not the question raised in this case, in which the 
plaintiffs seek to establish a direct relation between themselves and the estate of the 
infant, and a liability on the part of the infant now that he is of age, and of his estate, 
to fulfil the obligations entered into by the lessees in their own name.” This state- 
ment for one thing does not bear out the possible infirence suggested by Seshagir 
Ayyar, J., in Ramjogayya’s case that a simple debt and a charge stand on the 
same footing, by his observation that in “the well known case of Hunoomanpersaud, 
their Lordships speak of a guardian borrowing on behalf of a minor and charging 
his estate, in the same sentence.” The passage from Indur Chunder’s case would also show 
that in the particular case the covenant did not purport to be executed qua guardian. 
Such mode of distinguishing the observations of the Judicial Committee does not 
however seem to be available in view of the language of their Lordships at p. 511 : 
‘The contention that the mother and widow had power to bind the minor by contract 
was abandoned in the Court below and their Lordships are of opinion that such a con- 
tention could not be sustained.” he language is definite. These dicta of the Privy 
Council relating to the guardian’s power to bind the minor by his contract were no 
doubt considered by the Full Bench in Ramjogayya’s case and, but for the basis afforded 
for the revival of the trend of thought by the observations of the Privy Council in the 
Polavaram case, the ruling in Ramjogayya’s case can hardly be sought to be re-opened. 
In the Polavaram case a mortgage executed by a guardian proved to be invalid not 
being attested as required by law. The High Court gave a decree against the 
minor’s “general assets? on the basis of the guardian’s covenant to pay in the 
mortgage deed. On appeal the Privy Council set aside the decree passed against the 
“ general assets ” and in doing so remarked: “They (the High Court) also found 
that as the defendant was a minor at the time of the transaction in question, he 
could not be held personally responsible for the payment of the debt. This finding 
has not been contested and as the claim for the personal liability of the defendant is 
negatived the plaintiff is not entitled to recover the money from the ‘ general assets’ 
of the defendant.” As has been pointed out in the instant decision there is hardly 
any warrant to be found in the judgment of the High Court in the Polavaram case 
[see (1930) 60 M.L.J. 56°: I.L.R. 54 Mad. 163], for the observation that the learned 
Judges. found that the defendant could not be held to be personally liable for the 
payment of the debt incurred by the guardian. Nevertheless, it looks from the 
language as if the Privy Council approved the view that, if the defendant is a minor 
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at the time of the transaction in question, he could not be held personally responsible 
for the payment of the debt, as a rule of law. At any rate the language employed 
in the Polavaram case coupled with the observations of their Lordships in the two 
earlier decisions would make it welcome if their Lordships themselves could finally 
elucidate the real scope of their observations, l 


OFFIGIAL TRUSTEE OF MADRAS v. THE CORPORATION OF MADRAS, (1943) 1° 
M.L.J. 408. 
Section 101 (a) of the City Municipal Act exempts from property taxation 
“places set apart for public worship and either actually so used or used for no other 
purpose.” Section 83 (1) (a) of the District Municipalities Act is word for word 
the same on this point. The precise scope of these provisions has been considered 
in the above case where following an earlier ruling in Municipal Council, Palni v. 
Sri Dhandayudhapani Devasthanam}, it was héld that the use of a building set apart 
for public worship (a bhajana mandiram), though only occasionally, for per- 
forming marriages on payment of a nominal fee would disentitle the building 
for exemption from taxation. It was stated that to qualify for exemption the 
building should have been used only for public worship or at, any rate should not 
have been used for any other purpose. In The Municipal Council, Srirangam v. The 
Srirangam Devasthanam?, relying on the presence of the disjunctive “ or ” instead of the 
conjunction “and” in the section, K. S. Menon, J., had held that if a place had. 
been set apart for public worship, any portion of that place though not actually 
used for such purposé would yet be exempt from taxation. It may be that this 
conclusion is not warranted. “Exemption from taxation is founded on the special 
purpose for which the property has been ear-marked and hence cannot be claimable 
where there is a diversion of the property to an altogether different purpose (secular 
and commercial, namely running of shops) there being no finding that such purpose 
was not the main or the dominant part of the user. In Madura Municipal Council v. 
‘Madura Devasthanam® it was pointed out that where, for instance, the shops or stalls 
inside a temple were not being used only for purposes subservient to the worship 
in the temple—all kinds of commodities being sold—and the-user of the premises was 
for religious as well as commercial purposes, no exemption from liability to pay 
property tax could be claimed. It would thus seem that it is the commercial character 
of the user that is obnoxious and deprives the property of exemption. In the Palni 
case the point is brought out in the statement that “ inasmuch as the power house 
er he . is being used for commercial purposes as well as purposes of public worship 
the conditions of the exemption are not fulfilled.” Again at the end of the judgment 
the point is stressed : ‘‘ the power house is being used for commercial as well as religious 
purposes and this brings it within the taxing section.” In’the instant case this 
element is not to be found. Occasional user for purposes of marriage at a nominal 
rent cannot be said to savour of a commercial character. Nor is the purpose 
‘secular ° as distinguished from ‘ religious,’ the antithesis suggested by the Palni case. 


: The question would’ yet remain whether the user, of a building set apart, for 
public worship and used for that purpose, for some other purpose also in addition 
and occasionally only would deprive it of the exemption from taxation 
which it would otherwise enjoy. The Palni case holds that it would. The con- 
clusion may be said to rest on the view that the Municipal Acts require, in the 
words of Venkataramana Rao, J., in his judgment in the case referring the matter 
to a Bench, that “ the place must be exclusively used for that purpose (that is, public 
worship). It is respectfully submitted that the construction placed is not quite 
justified by the language in the statutes. The term “exclusively ?? does not occur 
there. It may be instructive to note that in the corresponding provisions of the 
Calcutta Municipal Act (III of 1923), section 126(1) and the Bengal Municipal Act 
(XV of 1932), section 124 (2) the term “ exclusively ” is expressly inserted. Why 
should it matter if a building set apart for public worship and so used is also used 
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once in a while for some other purpose, not so as to destroy or defeat the main 
purpose but only subsidiarily ? A building is not any the less used for public worship 
even if sometimes it is used for another purpose. ‘Ihe foundation of exemption is 
that the purpose is religious and there is no commercial aspect about the user. It is 
true that under the Madras statutes if the building is not used for public worship 
it should be used for no other purpose either, if exemption from taxation is desired. 
This is intelligible, for where the main purpose has become altogether or substan- 
tially defunct it will be anomalous if an exemption taking root in such purpose 
should be available in respect of a user of an antithetic or commercial character, 


SECRETARY OF STATE v. THINNAPPA CHETTIAR, (1943) 2 M..L.J. 382 (P.C.). 


This is yet another decision of the Judicial Committee highly instructive as 
regards the law concerning water rights passing under a grant of lands by the 
Government. Certain special features of the case raised it toa level beyond the 
commonplace and gave rise to a number of interesting questions. The Urlam case 
concerned a zemin. The Swamigal case? related to an inam village. The present 
case deals with a village which formed part of the private estate of Rajah Serfoji of 
Tanjore, being one of two hundred such villages, seized with the Raj by the East 
India Company and sometime after restored to his heirs in its entirety by way of 
relinquishment. In the words of Sir Madhavan Nair, the estate ‘‘ if treated as an 
inam, must be treated as a peculiar kind ofinam.” The central question for decision 
was what is the extent, if any, of the right of taking water that passed under the 
grant. The principle was reiterated that the decision in each case would prima facie 
depend upon the terms of the grant or those fixed by the Inam Settlement. Empha- 
sis was laid on the use of the word “ relinquished ” by the Government in the grant, 
which according to their Lordships was significant and meant that the property 
was restored in all its integrity and without any reservation in favour of Government, 
so much so that the right to take water into the accustomed channels passed to the 
grantees by implication by virtue of the grant. As to the measure of that right 
and its limitations it was held that the Urlam decision would cover the present case 
as well. It was further held that non-specification of the jama at the time of the 
grant in this case would not take it outside the scope of the Urlam decision regard- 
ing*non-liability to pay cess for water taken for cultivation beyond the dittam 


(mamool) extent, inasmuch as “ the non-settlement of the jama really meant that 
the jama was fixed at nil.” 


It had been held by the High Court in Sundaram Ayyar v. Ramachandra Ayyar? 
that the grant in question consisted of an assignment of the revenue only, a fact on 
which was founded an argument that it was an indication that the grantee would 
not derive any right to water free of charge. In repelling the contention their 


Lordships point out that the question would really turn upon the terms of the grant 
alone. 


Another interesting point raised concerned the permissible extent of the 
exercise of riparian right, ifany, had by the grantees, and their representatives 
to irrigate their lands. It was found that the lands of the village in question 
were irrigated by water taken from the river Cauveri by two channels one of 
which took off directly from the river at a point about a mile off from the village 
limits. It was also found that the plaintiff was entitled to half the bed of the 
river as riparian owner where the channel branched off, but that the particular 
lands lay at a distance of about a mile from the river. Their Lordships agreed with 
the High Court that “the question of riparian rightsis not of importance in this 
case as the lands irrigated. . . . lie far away.” It would have been welcome 
if the limits to which a person qua riparian proprietor can exercise rights of irrigation 
had fallen to be expounded, particularly as the dicta found in some of the decisions 
are not easy to follow. Section 7, cl. (b) and illustration (j) thereto of the Easements 
nag aana kasa gan akan A EE Rise NA OT AO CNIS 
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Act recognise the right of a riparian owner to enjoy without disturbance the natural 
advantages arising from the situation of his riparian land including his right to use 
the water of the stream for irrigating such land provided it does not thereby cause 
material injury to other like owners. In Swindon Waterworks Company v. Wilts and 
Berks Canal Navigation Company, Lord Cairns points out at p. 704 that an upper 
riparian owner may, provided no material injury is done, use and divert 
water for a time for the purpose of irrigation and the water may be 
restored after the purpose of irrigation is answered, in a volume 
substantially equal to that in which it passed before. Similar views were 
formulated by Lord Macnaghten in McCartney v. Londonderry and Lough Swilly 
Railway Company? and it was laid down tHat the user must be “ reasonable ” and the 
water must be restored substantially undiminished in volume and unaltered in 
character. In speaking of the returning of the water their Lordships were referring 
to a diversion of the whole stream. Where however only a part of the stream is 
taken, according to Lord Dunedin in Secretary of State v. Subbarayudu,* ““ the amount 
taken shall not be so much as to hurt the right of the inferior owner to have the 
stream passed on to him practically undiminished.” In Secretary of State v. Ambalavana 
Pandarasannadhi*, Abdur Rahim, J., has indicated at p. 424, that the extent of a 
riparian owner’s right to irrigate must necessarily vary with the necessities of each 
country and that judged by that test the right cannot be confined to any narrow 
strip of land along the banks. He said: “To what depth of the lands on the bank 
of a stream the right of irrigation extends must depend on the capacity of the stream 
and the extent of the land of the other riparian proprietors standing in need of 
irrigation . . . . There is no rule of law in this country . . . that the 
right to irrigation by a riparian owner is confined to any particular quantity of land. 
The criterion’ is whether the extent or mode of enjoyment claimed is reasonable. 
An user which is not objected to and is in fact adopted by and is for the benefit of all 
the riparian proprietors, must . . . be held to be reasonable.” In Lakshminarasu 
Avadhanulu v. Secretary of State for India®, Sadasiva Aiyar, J., held that a land 
balf a mile away from the stream will not be entitled to be irrigated in virtue of 
riparian right.’ In doing so he stated : “1 think that, in India, riparian land must 
be confined to land which is on the bank of the stream and which extends from that 
bank to areasonable depth inland. I do not wish to express a final opinion in this 
case as to what would be the lineal measurement of such a reasonable depth, but Iam - 
clear that a depth of more than halfa furlong would, usually, be unreasonable.” 
The result of the decisions thus is: (i) The exercise must be reasonable and after 
irrigation the water must pass on substantially unaltered in character and un- 
diminished in volume; (ii) what is reasonable user must depend upon the facts 
of each case ; (iii) user up to a depth of half a furlong from the banks would be 
reasonable and (iv) land beyond a mile in depth will really be land lying “far away ” 
for this purpose in any event. 


a - 
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MUSSAMAT BESAR Kuer v. BisHuNDEO SINGH, (1943) 2 M.L.J. 459 (P.C.). 

This decision’ of the Privy Council is noteworthy as re-affirming the construction 
placed ia Mt. Sahodra v. Ram Babut on the term “sister ” in section 2 of the Hindu 
Law of Inheritance (Amendment) Act, II of 1929, as including a half-sister bern 
of the same father. The judgment of the High Court in the present case, in Mussamat 
Daulat Kuarv. Bishundeo Singh?, which had taken a contrary view had been rendered 
before the decision of the Judicial Committee in Mt. Sahodra’s case’. In view, 
however, of the pronouncement of the Privy Council in the latter case, that cons- 
truction is no longer tenable. One circumstance which, at first sight, might look 
somewhat puzzling is their Lordships’ statement that the alienation which was 
sought to be declared as not binding on the appellant, the half-sister, being one 
made by her mother was altogether void and that the relief which the appellant 
should really have asked for was a declaration of her title and recovery of possession 
of the property from the alienee. The difficulty however vanishes if it is remembered 
that the appellant being a half-sister of the last full owner her mother will be but a 
step-mother of the deceased and as such is not in the line of heirs at all to the deceased 
and any dealing by her with the deceased’s property would therefore be a nullity. 


In the matter of AN ADVOCATE, (1943) 1 M.L.J. 487. 

A notable suggestion found in the above case and one of special importance 
from the point of view of practising lawyers is that since an advocate in this country 
fulfills the role of a solicitor as well it may be argued that he is entitled to the advan- 
tages of a solicitor and that in a suitable case the decision in K rishnamachariar v. The 
Official Assignee of Madras? may have to be reconsidered. 

In England a barrister pleads but does not act. He cannot deal with the 
client directly. He can appear in Court only instructed by a solicitor. The 
solicitor alone is in touch with the client and prepares the brief. In the circumstances, 
partly as etiquette and partly by way of usage peculiar to the country the doctrine 
has developed that a barrister in England can neither sue for his fees nor can be 
sued for damages for not attending to his duties or for performing them negligently. 
What he receives is only “ honorarium ” and not fees in the strict sense. A fortiori 
he cannot have a lien over the litigant’s papers or money. He cannot have a lien 
because he is not entitled to act, Nihal Chand Sastri v. Dilawar Khan‘. That is the 
raison deire behind the rule. The disability naturally cannot affect a solicitor as 
he can deal with the client directly. It is immaterial that in addition to acting 
a solicitor may also plead in certain inferior Courts in England, Nihal Chand Sastri Ss 
caset, The principle underlying the conceding of a lien in favour of the solicitor 
for his remuneration, over the client’s papers and money is that he ought to be 
secured the fruits of his labour, although in the absence of contractual liability 
the charge has sometimes been described as being in the nature of salvage lien and 
| in the case of absence of contractual capacity as arising out of the supply of neces- 
saries, Kumar Krishna Dutt v. Hari Narain Ganguly’. 

In England, a solicitor is entitled to three kinds of lien to protect his right to 
recover his costs from his clients, namely, (1) a passive or retaining lien (which is 
in effect a possessory lien corresponding to that under section 171, Indian Contract 
Act) ; (2) a common law lien on property recovered or preserved by his efforts ; 
and (3) a statutory lien enforceable by a charging order. The statutory lien is 
conferred by 23 and 24 Vic., c. 127 (The Solicitors’ Act, 1860) and other subsequent 
enactments. In virtue of his lien at common law a solicitor has a right to ask for 
the intervention of the Court for its protection whenever he finds after recovering 
or preserving the property for the client, that there is a probability of the client 
depriving him of his costs. ` He is therefore entitled to apply to the Court for an 
injunction against his client, restraining the client from receiving payment without 
notice to himself, or if the fund is in Court, for an order for payment thereout of his 
costs. He may also give notice of his lien to the party liable to his client, who 
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thereupon becomes liable to the solicitor if he subsequently pays the client without 
regard to the solicitor’s lien.. If the money in respect of which the lien is claimed is 
already in the solicitor’s hands, he may retain thereout the amount of his costs and 
pay over the balance to the client. It is thus clear that the solicitor’s lien is recog- 
nised because of the principle that he should get his due reward from the fruits of 
his efforts, Khetter Kristo Mitter v. Kally Prosonno Ghose®. He deals with the client 
and acts for him and hence gets a lien. ‘That sometimes he may plead cannot cut 
off that right. Not being entitled to act the barrister has no claim for a similar 
right. a 
i In India, subiect to any statute to the contrary, it has been held that the solicitor’s 
lien exists and is governed exclusively by the law as it existed in England before the 
passing of the Solicitors’ Act, 1860, and that under that lawhe will have a lien for 
his costs on any funds or sum of money recovered for, or which became payable to 
his client in the suit, Tyabji Dayabhai GS Co. v. Jetha Devji GS Co.3, Devkabai v. 
Jeferson, Bhaishankar 3 Dinshaw*, Anwar v. Ebrahim”, In re Rustomji and Ginwalla®, 
Khetter Kristo Mitter v. Kally Prosonno Ghose?, Kumar Krishna Dutt v. Hari Narain 
Ganguly’ and Ganesh Chunder Mallick v. Narayani Dasi8. 

In the case of a barrister practising in this country, his right to appear in the 
High Court or in the Courts subordinate to the High Court arises from his enrolment 
as an advocate and it would be a fallacy to regard him as having that right inde- 
pendently of his enrolment here merely by reason of his English qualifications. 
This aspect of the matter had not been fully appreciated in many of the earlier 
decisions and as pointed out by Young, J., in Nikal Chand Sastri v. Dilawar Khan? 
many things which a barrister practising in India is permitted to do would according 
to English professional etiquette and usage have led to his being disqualified by the 
Benchers of his Inn. The disability of a barrister to act in England disappears 
on his being enrolled in India as an advocate of the High Court. The Judicial 
Committee itself has recognised that the disability attaching to a barrister in England 
and founded upon the rule prohibiting him from dealing directly with clients may 
not apply outside England. In Queen v. Doutrel?, the Privy Council expressed 
“serious doubts ° whether such a rule would be applicable to “a lawyer who is 
not a mere advocate or pleader and who combines in his own person the various 
functions which are exercised by legal practitioners of every class in England.” 
In India the advocate combines the functions of the solicitor and the barrister in 
England. He does the solicitor’s part of the work and he also pleads in Court. 
In In re a Pleader*+, it was observed that as he fulfills both roles he must besubject to 
the disabilities of both. It may, with respect, be pointed out that unless qualified the 
proposition may work harshly. Literally construed it may mean that since an 
advocate like the barrister in England pleads he cannot sue for his fees in India — 
also or have a lien over his client’s papers or money. In Jn the matter of a Pleader?, 
however, the High Court has, in regard to the incapacity of a barrister in 
England to accept a brief for a company of which he is a director, held 
that the disability will not attach to an advocate in this Presidency, provided 
however his remuneration is fixed beforehand. If the foundation of the 
barrister’s disability in England is the rule prohibiting him from dealing with the 
clients directly it is obvious that the rule cannot be applied to the advocates practising 
in India. Nor is pleading at the root of the disability, because as mentioned supra 
a solicitor too can plead before some of the inferior tribunals in England. The 
right of a vakil to sue the client for fees due to him has never been doubted. The 
barrister enrolled as an advocate in this country is really in the same position, and, 
at any rate, after the Bar Councils Act all advocates are on a par. In Bombay a 
lien. similar to that recognised in favour of a solicitor has been granted to pleaders 
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under section 30 (b) of the Bombay Pleaders’ Act, 1930. In Allahabad, a lien on 
the litigant’s papers and money has been recognised in favour of the advocate by 
rule No. 14, Gh. XV, p. ror of the High Court Rules. The recognition (as in Niha 
Chand Sastri’s case?) that in the early decisions there had been a wrong approach with 
reference to the assessment of the status of a barrister in this country, the doubt 
expressed by the Judicial Committee in Queen v. Doutre? about the applicability 
of the peculiar rules relating to barristers in England to barristers practising outside 
that country, the realisation that the disability of the barrister in England rests on 
etiquette and usage and has no wider basis, the consideration that it would be 
anomalous to apply a disability sounding altogether in the prohibition of a barrister 
dealing directly with his client to a case where such prohibition does not operate, 
the logic of reciprocity that if the advocate is to be subject to the disabilities of a 
solicitor he must also in fairness have his rights, these and similar considerations 
have led a Full Bench of five judges of the Allahabad High Court to hold in Nihal 
Chand Sastri v. Dilawar Khan? that a barrister enrolled as an advocate of the High 
Court will have the right to sue his client for recovery of fees. It is noteworthy that 
recently the matter has been taken to its logical conclusion in a Full Bench decision 
of the Travancore High Court in In re an Advocate® by the recognition of a lien 
also for fees in his favour over the litigant’s papers and money. In view of these 
considerations it looks as if the statement in Krishnamachariar v. The Official Assignee 
of Madras* that “ An advocate is not a solicitor or attorney and therefore he cannot 
have a lien apart from an express agreement with the client to that effect” may 
have to be re-considered. 


EMPEROR v. GHUNILAL BHAGWANJI, I.L.R. (1942) Bom. 530. 

An important practice point fell to be enunciated in this case where the 
learned Judges have laid down that, where a person, whether the complainant or 
some one else has been awarded compensation under section 545 of the Criminal 
Procedure Code, he ought to be served with notice of an appeal or revision application 
which may result in the order of compensation being set aside and that if upon 
such notice he appears it will be in the discretion of the Court to hear nis advocate 
or decline to do so, his appearance itself ensuring at any rate that his view is placed 
before the Court, by the advocate appearing for the Crown. Section 422 of the 
Criminal Procedure Code requires notice to be given only to such officer as the 
Provincial Government may appoint in that behalf. Nor is there anything in 
section 545 providing for notice to the complainant of an appeal preferred by an 
accused. ‘There is thus no provision of law for notice to the complainant. Still 
in Bharsa Naw v. Sukdeo®, it was pointed out that as a matter of sound judicial discretion 
notice ought to be given to the complainant in a case where compensation has 
been awarded to him by the trial Court, inasmuch as it is only fair that no order 
shall be passed to a man’s prejudice without notice to him. The remarks are apt 
to be distinguished as obiter as in that case notice of appeal from the trial Magistrate’s 
order to the District Magistrate had not been given even to the Public Prosecutor 
and thus a mandatory provision of law stood contravened. That such a line of 
explanation is not open is clear from the observations of Suhrawardy, J., in that 
case: “It is the settled practice of this Court, in a case where compensation has 
been awarded to a complainant in issuing a rule to direct service of the notice upon 
the complainant as well. The appeal therefore should be reheard after notice.” 
The Nagpur High Court also has taken a similar view in Balwant Ganesh v. Motilal®, 
where though the Crown had been given notice of the appeal against the conviction 
to the Sessions Judge, still it remained ex parte. Grille, J., observed : “‘ Although 
an appellates«Court cannot-be said to be acting without jurisdiction in not sending 
notice to the complainant, yet, nevertheless an appellate Court should, in the exercise 
of a proper discretion, give notice of the hearing of the appeal from a conviction to the 
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complainant when an order for compensation had been made in his favour.” In 
Madras also very much the same opinion has emerged though individual judgments 
exhibit differing “shades of inclination.” In Venkatavarada Ayyangar Vv. Vengai 
Servait, Burn, J., said: ‘Since the Sub- Magistrate had awarded compensation 
under section 545 of the Criminal Procedure Code to the complainant the learned 
Joint Magistrate ought to have given to the complainant a notice of the date’ of 
the hearing of the appeal. It is true that the ‘omission to give notice is not an 
illegality but it is clearly a grave irregularity and contrary to all sense of fairness.” 
On the other hand in Peria Kalathi Mudali v. Venkatesa Mudali®, Pakenhame Walsh, 
J., held that though it is advisable to issue notice, since the Code does not require 
such notice to be given to the complainant, failure to give notice will be no ground 
for setting aside the appellate order. The learned Judge drew support for his 
view from the fact that while the Legislature thought fit to amend section 436 of the 
Criminal Procedure Code so as to give the accused a right to be heard when there 
was an application to set aside his discharge it did not think fit to amend section 250 
to permit of the party interested receiving notice of the appearance of the person 
receiving compensation under section 545. In Maria Soosai v. Arokkiam*, much the 
same view was expressed. It was held that while it was desirable to give such notice 
where the case was not straightforward or if the facts justified it, there is nothing 
illegal if a notice is not issued and the acquittal order will not warrant interference 
on that ground in revision. In Ranga Konar v. Pakkiri Vattachi4 it is pointed out 
that though it is not necessary under the Code to give notice to the complainant, 
still it is a salutary practice to do so because the Crown might not choose to oppose 
the appeal. The Rangoon High Court has in Htanda Meah v. Anamale Chettiyar’ 
held that though failure to give notice would not of itself be a ground for inter- 
fering with and setting aside an acquittal order made in appeal, yet, it is desirable 
that notice of the appeal should be given to the complainant. The foregoing survey 
shows that in Calcutta it is the settled practice to give notice. In Nagpur to give notice 
will be in the exercise of proper discretion. In Madras according to Burn, J., failure 
to give notice will be a material irregularity while according to other decisions whether 
notice should be given would really depend on the facts of each case. The view 
in the instant decision that in such cases notice ought to be served upon the complainant 
is in accord with the practice in Calcutta and Nagpur and the view of Burn, J., in 
Madras. It also eliminates uncertainty in practice by taking the matter outside 


and not leaving it dependent upon the complicated character or otherwise of the 
case. 


_SHIVNARAYAN SARUPCHAND v, BILASRAI JOHARMAL, I.L.R. (1942) Bom. 546. 

This case decides an interesting point relating to foreign charities. It is well 
established that where a charitable trust is to be executed out of the jurisdiction 
the Court does not establish a scheme with regard to it holding that the administration 
of a charitable fund in a foreign country must be. left to the laws of that country, 
Provost of Edinburgh v. Aubery®, Attorney-General v. Lepine?, Forbes v. Forbes®, New v. 
Bonaker®, Mayor of Lyons v. Advocate-General of Bengal!®, In Kanji Fethsi v. Advocate- 
General 11, Beaman, J., stated that “the principle has been long established and 
perfectly well settled in the English Courts that where the charitable objects 
lie without the jurisdiction of the Courts the most the Courts can do is to safeguard 
the funds intended to be applied to those charitable purposes where such funds lie 
within the Court’s jurisdiction and thereafter leave the application of them to the 
intended objects of the testator’s bounty to the Courts of the country within whose jur- 
isdiction those objects are.” The same principle is to be found in the ruling of Farran, 
J., in the Aduocate-General of Bombay v. Punjabai12 where the learned Judge held that 
OO SC a I 
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when money is bequeathed for the purpose of founding a charity outside the Court’s 
jurisdiction the Court will hand over the money to the trustees named by the testator 
leaving ét to the Courts of the country in which the charity is established to settle 
the scheme. In the case under notice the funds for the charity had been endowed 
in ‘Bombay. The charity itself—a hospital—was to be executed in the Jaipur 
State. The charity was in fact functioning. A portion of the trust funds had been 
invested in immovable property within the Bombay High Court’s jurisdiction. 
The trustees without obtaining any sanction of Court changed the name of the 
institution. It was contended that this act was a breach of trust in respect whereof 
by reason of a portion of the trust property being within the city limits the Bombay 
High Court will be possessed of jurisdiction to remove the trustees and otherwise 
safeguard the application of the trust funds. Chagla, J., in the trial Court held 
that it is not only where there was misapplication of the trust funds within the 
jurisdiction of the Court that it can interfere to protect foreign charities but also 
in all cases where the plaintiffs come to the Court with an allegation that the defend- 
ants have committed a breach of trust in applying trust funds to objects which are 
not the particular objects selected by the settlor as the objects of his bounty. Whether 
the change in name constitutesa breach of trust would really depend on the laws of 
the Jaipur State. Thus prima facie there was neither breach of trust nor misappli- 
cation, on the plaint averments. The appellate Court therefore held that the 
Bombay High Court will have no jurisdiction to remove the trustees of the charity 
functioning at Jaipur and appoint new trustees. It further held that ifit be proved 
that property within the jurisdiction of the Court was misapplied the Court could 
interfere to protect the property by an injunction restraining misappropriation or 
by appointing a receiver and then to hold the property subject: to the orders of the 
Court having jurisdiction to administer the charity. 





SHANTARAM SHANKAR v. CHINTAMANRAO BHALCHANDRA, LL.R. (1942) Bom. 
574 


It is well established that where limitation has started to run against a person 
and thereafter another person becomes entitled to sue on the same cause of action 
limitation does not start afresh and the disability of the person at the time of his so 
becoming entitled to sue is no ground for the extension of limitation under section 6 
of the Indian Limitation Act, see Rama v. Shamrao Ganesh’, Hemangini Dassi v. Nobin 
Chand?, Chintamani Maha Patro v. Sarup Se*, Benode Behari Badra v. Ram Sarup*, Firm 
Dunichand Pannalal v. Kuldip Singh’, Vira Pillay v. Muruga Muttayyan 6. It is equally 
clear that where after limitation has started to run against A, a distinct cause of 
action accrues to Y to sue the same defendant in respect of the same matter, a fresh 
starting point will be afforded at the time of accrual of such cause of action and if 
Y is under any disability at such time he will have the benefit of section 6, see Mt. 
Faggobai v. Utsadlal”, Venkataratnam v. Venkataramiah®, Moro Narayan Joshi v. Balaji 
Raghunath®. A third type of cases relating to the applicability of secticn 6 is where 
after the death of the original creditor but before the expiry of the limitation period 
there is an acknowledgment of liability by the debtor in favour of the deceased 
creditor’s legal representative, who however is at that time a minor and the question 
arises whether the benefit of section 6 will be available. The case under review 
belongs to that class. Under section 9, when once time has begun to run, no subse- 
quent disability to sue stops it. Under section 6 limitation stands suspended if 
disability exists at the time when the right of action first accrued in favour of such 
person. In the instant case, a sum of money became payable to the plaintiff's father 
in June 1926 by the defendant. On 10th September, 1927, the plaintiff’s father 
died and his right of suit descended upon his son who was a minor. On 30th 
nnn 
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September, 1927, a letter was written by the defendant to the plaintiff’s 
guardian acknowledging liability within the meaning of section 19. The 
plaintiff brought thesuitin 1935 within three yearsof his attaining majority. 
Whether the suit is in time under section 6 or barred due to section g, depends upon 
when the right to sue accrued and the effect of the acknowledgment. Under 
section 6, the disability must have existed “at the time from which the period of 
limitation is to be reckoned.” The illustrations to the section indicate that the 
date of the right to sue is the date of the cause of action. ‘Itis however to be remem- 


A 


bered that the illustrations are by no means exhaustive and they also show that it is . 


the date when the right to sue accrues to the minor that is crucial. At best, to the 
. plaintiff, the right to sue accrued only on the death of his father and at that time he 
was admittedly a minor, and the suit was brought within three years of his becoming 
a major. Nor can it be said that the words “the time from which the period of 
limitation is to be reckoned” should be correlated to the concluding words of 
section 6 (1), ‘from the time prescribed therefor in the third column of the first 
schedule ” which deals with the date of the cause of action, and that the crucial 
date is therefore the date of the cause of action. The concluding words of the 
sub-section advert only to the amount of time to be allowed from the moment the 
disability ceases and has nothing to do with the “reckoning ” of time referred to in 
the earlier part of the section. 


That apart, though an acknowledgment is not by itself a cause of action and 
cannot be made the basis of a suit—see Balakrishna v Debi Singh+—under section 19 
a fresh period of limitation shall be computed from the time when the acknowledg- 
ment was made. The only requirement is that the acknowledgment must have 
been made before the expiry of the period prescribed for the enforcement of the 
liability. In the present case the liability arose in 1926 and the acknowledgment 
had been made in 1927. At that time the plaintiff was admittedly a minor.: The 
question then will turn upon whether the acknowledgment merely prolonged the 
period which had already started to run or arrest such process and give it a new and 
fresh start. In Venkataramayyar v. Kothandaramayyar®, a registered bond was executed 
on 2oth June, 1870, in favour of the plaintiff’s father. The amount became payable 
on 20th June, 1872. The plaintiff’s father died in 1875. The defendant made an 
acknowledgment in June, 1877. The plaintiff came of age in 1885 and a suit on 
the bond was laid in August, 1887. In holding that the suit was not barred by 
limitation, the learned Judges pointed out that by reason of the acknowledgment 
“the former period already running was not extended but terminated and an entirely 
new period runs from the date of acknowledgment.” This statement of the effect 
of an acknowledgment within the period of limitation was adopted by the Judges 
of the Allahabad High Court in Chandrabhanv. Raj Kumar? and referred to with ap- 
provalin Maganlal Harjibhai v. Amichand Gulabjit. Thesame view seems to be implicit 
in the ruling in Bhalchandra v. Chanbasappa®. The Lahore High Court also has 
expressed the same opinion in Ranji Lal v. Manya®. The conclusion reached in 
the instant case that the acknowledgment of liability made by the defendant to the 
plaintiff’s guardian would give rise to a fresh starting point of limitation and attract 
the benefit of section 6 in favour of the minor is thus in accord with precedents. 


GORDHANDAS RANCHODDAS v. ISHWARBHAI CHHANALAL, ILL.R. (1942) Bom. 
704. 

An extremely interesting question fell inter alia to be decided in this case. In 
between an auction sale of a partially completed house in execution of a decree and 
the confirmation thereof, owing to a violent storm and heavy rainfall its two upper 
floors were reduced to a dangerous condition and due to the insistence of the munici- 
pal authorities the structure was demolished and the materials were left on the 
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ground. The auction-purchaser preferred an application under section 151 of the 
Civil Procedure Code to have the auction-sale set aside and to recover with interest 
the purthase price he had deposited in Court. It was contended that in the cir- 
cumstances to maintain the sale would in effect be to tell the purchaser that though 
the Court had offered him at the auction a particular thing, which however changes 
its identity or is destroyed still the something entirely different into which it has 
become should be taken over in fulfilment of that promise. In Bhawant Kumar v. 
Mathura Prasad Singh*, Lord Shaw of Dunfermline pointed out that the Court 
auctior-purchaser’s title, on confirmation of the sale, would really vest in him from 
the date of the sale itself and not from the ‘date of confirmation only. He went on 
to say: ‘‘If there had been any accretions to the property between that date and 
the date of confirmation those accretions would have beccme the property of the 
purchaser. On the other hand there seems to be no legal principle which would 
leave untransferred to the (purchaser) any obligations which arose during the 
same period.” Section 65 of the Civil Procedure Code also lays down that when a 
sale has been confirmed the immovable property sold shall be deemed to have 
vested in the purchaser from the date of the sale. The fact that the sale may not 
be confirmed for any of the reasons specified in Order 21, rules 89,90 and g1 makes 
the sale at best only voidable and therefore valid unless actually set aside. ‘The 
contingency that happened in the present case, namely, an act of God is certainly 
not one of the reasons contemplated. If in law the property had vested in the 
auction-purchaser on the date of the sale itself and if as pointed out by the Privy — 
Council the benefit of accretions would go to the auction-purchaser alone equally 
should it follow that any deterioration to the property in between the date of the 
sale and the date of confirmation should be borne by the purchaser only. The 
principle found in section 86 of theContractAct also affords a pointer in that direction. 
The buyer has to bear any loss arising from the destruction of or injury to the 
property after the contract.of sale has been completed. In the case of execution 
sales it has been held that if the judgment-debtor has a saleable interest however 
small the purchaser buys at his own risk, see Sundara v. Venkatavarada*, Sonaram Dass 
v. Mohiram Dass*, It is thus clear that the risk follows the property and as the 
title of the purchaser took effect from the date of the auction sale and not from the 
date of the confirmation only the demolition of the property consequent upon the 
havoc caused by storm and rainfall in between the date of the sale and the time 
of its confirmation will be no ground for setting aside the sale. 


- NAVROJI ARDESHIR COOPER v. THE OFFICIAL ASSIGNEE OF Bompay, I.L.R. 
(1942) Bom. 740 (P.G.). 

This case deals with a point of practical importance in insolvency procedure. 
It holds that the Official Assignee may refuse to allow proceedings to be brought 
in- his name, in spite of an agreement to indemnify him, if there is no substantial 
point of law involved or if there is no reasonable prospect of success. In In re Gênese : 
Ex parte Kearsley*,Cave, J.,remarked that where the creditors desire a motion to be 
made which the trustee thinks ought not to be made, the proper course for the 
creditors to take is to come to the Court and’ ask to be allowed to make the motion 
in the name of the trustee and the Court in a proper case will allow the trustee’s 
name to be used. This principle has been observed always, see Re Grenfell®. What 
a ‘* proper case” will be, will depend on its own special facts. The case under 
review elucidates the position. Lord Thankerton has pointed out that, on a motion 
which seeks to get the Court to overrule the decision of the Official Assignee not to 
litigate further, it is not sufficient for the applicant to point to a possible point which 
could be raised in argument, but he must satisfy the Court that the Official Assignce 
in declining his name for the purpose of starting or continuing a litigation, not- 
withstanding that a full and proper indemnity has been offered to him, is not 
acting as a reasonable man would act if he were the owner of and not merely a 
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trustee of the estate. Thus in fact ii is the conduct ofa reasonable owner that is 
applied to find out whether the refusal to permit the use of his name by the Official 
Assignee Is proper or not, £ 


SANGAWA GULAPPA v. GULAPPA KARIYEPPA, I1.L.R. (1942) Bom. 776. 

A significant point under section 488, Criminal Procedure Code, was the subject 
of decision in the above case, which held that the combined effect of clauses 3 and 4 
of section 488 is that on proof of the wife’s living in adultery the Magistrate will be 
justified in refusing and indeed bound to refuse to execute an order for maintenance 
even in regard to arrears that had accrued due under the order, whether the order 
had or had not been set aside. The conclusion, it may be stated with respect, is 
debateable. Clause 3 states that if any one ordered to pay maintenance fails without 
sufficient cause to comply with the order, the Magistrate may enforce the order 
in the manner therein provided. If there is sufficient cause the order canrot be 
enforced. ‘To interpret it as justifying a denial of the arrears due as well seems to be 
rather wide. Clause 4 says that no wife shall be entitled to receive maintenance 
from her husband if she is living in adultery. The language here again is general, 
That however cannot be read as having anything more than prospective effect or 
as taking away thè right to the arrears already accrued due. In U Ba Thaung v. 
Ma Ayet, where an order for maintenance passed in favour of a child was sought 
to be enforced after the child became a major, Heald and Brown, JJ., observed : 
‘¢The words “without sufficient cause ’ are very wide and seem to us to justify the 
raising of a plea that the order has become ‘spent’ owing to the child . ; 
having attained the age of majority and being able to maintain itself, . . . We 
do not consider it can have been the intention of the Legislature that an order which 
obviously is ‘spent’ can still be enforced until the person affected thereby shall 
have made a formal application. . . . under section 489. The fact that an 
order is so spent seems to us to be sufficient cause within the meaning of clause 3 
of section 488.” Two remarks fall to be made. The case of a wife is not on all 
fours with that of a child. In the case of a wife living in adultery subsequent to the 
passing of the maintenance order, sub-section 5 provides for the order being set 
aside or cancelled. In the case of a child maintenance will stop automatically 
on attainment of majority, for the term child in the section means a person 
who has not attained the age of majority, Krishnaswami Aiyar v. Chand- 
vavadana2. There is therefore no necessity to get the order vacated. The 
order becomes spent. Secondly if the decision means that even the arrears 
that had accrued cannot be recovered by reason of the child having attained 
full age the conclusion is disputable. The reference in the instant decision 
to the rulings in In re Abdul Ali Ishmailji? and Shah Abu Ilyas v. Ulfat Bibit, 
that where there is a divorce maintenance ceases to be payable as from the date of 
the divorce does not carry the matter further. The latter case explicitly holds that 
arrears of maintenance accrued till the divorce can be recovered. Mt. Bhag Sultan 
v. Muhammad Akbar Khan’ is a case which, though a decision of a single Judge, is 
almost like the case under notice and it was held by Zafar Ali, J., that arrears of 
maintenance due under the order cannot be disallowed though the maintenance 
order becomes unenforceable due to its cancellation. The same view was taken by 
Biswas, J., in Tari Bala Sukla Baidya v. Kabal Ram Sukla Baidya®, The learned 
Judge held that the fact that an order for maintenance is cancelled because of 
the wife’s living in adultery does not put an end to the liability for arrears and 
observed : “An order of cancellation takes effect from the date of the order and 
has no retrospective operation. It cannot therefore affect the arrears due up to the 
date ofthe order.” These latter decisions are directly in point and seem to enunciate 
the sounder view in regard to the matter than is to be found in the instant decision. 
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NOTES OF RECENT CASES 


| King, J. Ramaswami Gurukkal v. Sivasubramania Gurukkal. 
22nd April, 1943, C.R.P. No. 1750 of 1942. 

Practice—Jurisdiction—Suit for partition of a share in an estate—Jurisdictional value 
—lf to be the market value of the share or of whole estate. 

In a partition suit it may well be that the only relief which the Court grants will be to 
separate the plaintiff’s share from the rest of the estate and give a decree to him, leaving 
the remainder of the estate absolutely unaffected in any other way. 

The principle in Kadir Hussain Rowther v. Jamila Bi, 55 L.W. 699, which was an admi- 
nistration suit cannot be extended to a partition suit. Where the value of the share 
for purposes of Court-fee is below Rs. 3,000 the Court which will have jurisdiction 
to try the suit will be the District Munsiff’s Court and if such value is above that sum 
the plaint will have to be returned for presentation to the proper Court. 

K. S. Ramamaurthi for Petitioner. 

G. Natarajan for Respondent, 


K.S. ee er re eee 
Happell, J. Sundaram Transport, Ltd. v. Marimuthu Pillai. 
27th April, 1943. C.R.P. No. 1658 of 1942. 


7- Carriers Act (III of 1865), section 3 an’ Schedwle—Radio set—If ‘' scientific or musical 
inatrument”’—Liability of carrter for dumage to. 

A radio sot is not a ‘scientific instrument,” nor is it a ‘musical instrument” and 
does not fall within the articles described in the schedule to the Carriers Act, and the 
owners of a bus carrying for hire a radio set ate liable for damage done to the radio set 
while being carried by them. 

E. V. Kesha Aiyangar ond N. Karpakavinayakam for Petitioner, 

T. P. Gopalakrishna Aiyar for Respondent. 


. K.S. : 
Mockett, J. . Jodu Rosamma v. Jodu Chenchiah. 
28th April, 1943. O.R.P. No. 1495 of 1942. 


-° Hindu Women’s Rights to Property Act (XVIII of 1937)—Suit for partition by Hindu 
widow—If to be considered as one by a person out of possession for purposes of Court-fee 
~—Court-Fees Act, section 7 (5) and Schefale II, Article 17 (b)—Applicability. 

There is no reason whatever why a Hindu widow suing for partition, by virtue of the 
right conferred on her by the Hindu Women’s Rights to Property Act (1937) should not 
base her plaint on the same position as a male owner, namely as a coparcener in possession, 
unless there is an allegation that she has been kept out of possession in some other way. 
She acquires under the Act the full status of a ecoparcener for the purpose of filing a suit 
for partition though she does not acquire the full rights of a copareener but only a limited 
ikterest. Accordingly the Court-fee payable will be under Article 17 (b) of Schedule IT of 
the Court-Fees Act as by a coparcener in possession and not under section 7 (5) as by ® 
person excluded from. possession. 

K. Umamaheswaram and A. Kuppuswami for Petitioner, 

. The Government Pleader (E. Kuttihrishna Menon), M. S. Ramachandra Rao and D. 
R. Krishna Rao for Respondents. 


Lakshmana Rao and Happell, Jd. Pakira Pujari, In re. 
29th -April, 1943. R.T. No. 61 of 1943. 


(C.A. No. 178 of 1943.) 

Criminal Procedure Code (V of 1898), section 526 (9)—Seope—Discretion of Sessions 
Judge to refuse adjournment on intimation of intention to apply for transfer of case. 

A Judge presiding in a Court of session, has been in a different position from a Magis- 

trate with referenge to the provisions of section 526 of the Criminal Procedure Code, ever 


2 


Since sub-section (9) of section 526 was enacted by the Code of Criminal Procedure 
(Amendment Act of 1923). Such Judge has unlike a Magistrate a discretion in the matter 
and is empowered to refuse an adjournment, if in his opinion the application shoulde have 
been made at an earlier stage, 

Nathan, In re, I.L.R. 53 Mad. 165, distinguished. 

Al. Santosh for Accused. `. : - 

The Publie Prosecutor (V: L. Bthiraj) on behalf of the Crown. 


K.S. 
Chandrasekhara Ayyar, J. Sundaram Iyer, In re. 
29th April, 1943. ~ ..- Orl. B.. O. No. 191 of 2943.= 


(Orl. R. P. No. 169 of 1943.). 

Madras City Mumicipal Act (IV of 1919), section 288 and Schedule VI—Grant of: 
license for installing and working lino-type machine in a printing press—Separate license_ 
for melting tead for working the machine—If can be insisted on, © 7 00 TTT 

Where the melting of lead even for lino-type machines is done on a huge commercial 
seale, the Municipal Council may be able to insist on a license therefor, Where the machinery 
is not covered by a license already issued, probably the Council could ask for a license fee, 
not merely for authorising the installation of the machine but also for permitting the parti- 
cular process of lead melting. But where the working of a lino-type machine had been licensed | 
by the municipality under section 288 of the Madras City Municipal Act, the license must be 
held to cover also the melting of the lead or the casting of types involved in the process of 
working the machine. Schedule VI of the Madras City Municipal Act eannot be literally read” 
as applying to every case where lead is melted; and the conviction of the licensee for not 
taking out a special license for lead molting is not warranted in such a ease. 

F. Rajagopala Mudaliar for Accused. 

The Crown Plrosceutor (P. Govinda Menon) on behalf of the Crown. 


K.S. 
Kuppuswami Ayyar. J. Sellammal v. Muthuvira Muthirian. 
29th April, 1943. Crl. R. C. No. 667 of 1942. 


(Case Referred No. 49 of 1942.) 

Criminal Procedure Code (F of 1898), section 488—Husband with vencreal disease insist- 
ing on wife sharing bed with him—IVife staying away—Right to maintenance. 

It is certainly cruelty on the part of a husband who has got venereal disease to insist 
upon his wife sharing bed with him; accordingly such a wife staying away from her husband 
will be entitled to maintenance as there would be sufficient justification for her not living 
with the husband. i 

. The Public Prosecutor (F. L. Ethiraj) on behalf of the Crown, 

JA, Athmanathan for Counter Petitioner. 

Petitioner not represented. 


K.S. a 
Kupprswami Ayyar, J. Banala Kondiah and others, In re. 
29th April, 1943. Crl.R.C. No. 226 to 228 of 1943. 


(Orl. Ref. Case Nos. 23 to 25 of 1948.) 

Criminal Trikes Act (VI of 1924), section 22 (1) (b)—Registered members failing: to 
send children to school as.directed by manager of settlement—If liable to conviction. . 
Ii cannot be said that the failure of registered members of n criminal tribe to send 
their children to school as directed by the manager of the settlement would amount to a. 
contravention of any rule made under clauses (e), (g) or (h) of section 20 of the. Criminal_ 
Tribes Act and convictions for failure to comply with the directions of the manager are invalid. 
The Publie Prosecutor (V. L. Ethiraj) on behalf of the Crown. A 


KeS: 


King, J. Karunakara Menon v. The Official Receiver of South Malabar.’ 
301k April, 1948, O.R.P. No. 1322 of 1942. 

Provincial Insolvency Act (V of 1920), sections 53 and 54—Proceedings pending under 
in Court of Appeal—If abates on the granting of an absolute order of discharge-to the” 
insolvent. moa 

The granting of an absolute order of discharge has no immediate effect upon any pro-’ 
ceedings which may be pending under either section 53 or section 54 of the Insolvency Act. 
After an absolute order of discharge has been granted though there is no power in the 
Official Receiver or in any creditor to initiate proceedings under section 53 or section 54 of -~ 
the Insolvency Act, proceedings under cither of those sections to set aside a mortgage-deed 
exeeuted by the debtor, whieh were pending either in the Insolvency Court or Court of. 
Appeal, could be continued by the Official Receiver, unless of course there were definite 
orders of the Insolvency Court to the contrary. 

P. Govinda Menon and P. A. Krishnan Kutti Nayar for Petitioner. 

Respondent not represented.. 


K.S. 


a 


Cy 


Kuppuswams Ayyar, J. Kelapa Mandaya Servai (Accused). 

20th April, 1943. PA Cr.R.C. No. 298 of 1943. 

: Or.R.P. No. 264 of 1943. 
j FA of India Rules 1939, rule 90 (2) (d) and (3)—Hoarding of small coins—Gist 
of offence. 

A merchant by vending his articles could no doubt acquire coins, But it is not the 
acquiring of coins that is prohibited but the acquiring of coins beyond the particular limits. 
If a merchant has been receiving from his customers more coins than what was reasonably 
required for his business and kept them without giving change to his customers or changing 
oe mbo notes, then it is a ease of his acquiring more coins than what he could under the law 
in force. 

16 is the duty of every person to sce that he does not retain with him more change than 
what is necessary for his requirements and if he does so, he does it at his peril. 

G. Gopalaswami for Petitioner. 


K.S. 
Horwill, J. Viswanadham Brothers v. Venkatachalamayya and others. 
28th April, 1943. A.A.A.O. No. 137 of 1940. 


Hindu Law—Joint family—Purchase of property by coparcener—Presumption and onus. 


Where land was purchased with money that partly belonged to the joint family and 
partly to the manager of the family, one must presume that when no distinction was made 
either between his money and the family money or between lands purchased with his money 
and lands purchased with family money, he purchased the land on behalf of the family. 


Sandanam v. Somasundaram, A.I.R. 1937 Mad. 486, distinguished. 


_ In such a case the onus would be on the managing coparcener to show that he did not 
intend the whole of the land to belong to the family. 


K. Kotayya for Appellant. 
D. Munirathnam Naidu, (Court guardian) for 3 to 6 Respondents. 


K.S. 
Horwill, J. Meenakshi Achi v. The Offcial Receiver, West Tanjore. 
29th April, 1943. C.M.S.A. No. 221 of 1942. 


Civil Procedure Code (V of 1908), section 37—Court to which a case is referred for 
a finding—How far Court of first instance—Presentation of execution application to tt— 
Effect on lumitation. 

When for purposes of convenience the District Judge, Tanjore, before whom an ap- 
peal was preferred transferred proceedings from the file of the Subordinate Judge of 
Kumbakonam to the file of the Subordinate Judge of Tanjore, to give a finding on the 
‘question referred to it, the Court of the Subordinate Judge of Tanjore does not become a 
Court of first instance for purposes of execution. It became only a Court in which a 
limited question had to be decided and findings thereon submitted to the appellate Court. 
The Court of first instance continued throughout to be the Court of Subordinate Judge 
of Kumbakonam. 


R. Gopalaswami Awangar for Appellant. 
T. K. Subramania Pillai for Respondent. 


K.S. mama 
Shahabuddin, J. Hanumantha Rao v. Sankara Rao and others. 
29th April, 1943. C.R.P. No. 822 of 1942. 


Provincial Insolvency Act (V of 1920), section 39—Creditor who had not proved his 
debt—If cam take advantage of a scheme of composition sanctioned by the Covrt. 

Section 39 of the Provincial Insolvency Act docs not say that only those creditors 
who have proved their debts can take advantage of a composition scheme even after it 
has been sanctioned by Court. That section deals only with the extent to which a com- 
position scheme is binding. So even creditors who have not proved their debts can take 
advantage of a composition scheme which has been duly sanctioned by the Comt . 

K. Krishnamurthi for Petitioner. 


P. Sivaramakrishnayya for Respondent. 


© KS. 
Eunhi Raman, J. Adimoola Padayachi 1. Kasi Ammal. 
30th April, 1948. S.A. No. 742 of 1942. 


Hindu Law—Reversioners—Partition of properly with possession even during widow’s 
lifetime-—Legal effect—Estopypel. 

A widow died in 1930. In 1916 at a time when her husband’s two nephews were the rever- 
sioners to her widow’s estate a partition of the properties was effected between the two 
nephews who they continued in possession and enjoyment of their respective shares. One 
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of the nephews dicd in the widow’s lifetime and his representatives continued to be in 
enjoyment of the properties obtained on partition. On the death of the widow in 1930, 
the surviving nephew claimed the entire properties in his capacity as the then “nearest 


reversioner. The widow was found by her conduct to have abandoned the properties, 

H eld: It was not a mere spes successionis that was partitioned. In considering the 
question of estoppel it is the conduct of the parties to the partition that is material and 
in the present case the nephews did act on the assumption that the reversion had opened 
and they had the right of dividing the properties even during the lifetime of the widow. 
Accordingly the surviving nephew was estopped from disputing the partition. In dealing 
with the question of estoppel it is not necessary to insist upon positive evidence t#at the 
widow had consented to the partition. l 


Sominaidu v. Sitaramayya, (1925) 22 L.W. 716, considered and followed. 
R. Sundaralingam for Appellant. 
K. G. Srinivasa Aiyar for Respondent. 
K.S. c 
Horwitl and Happel, JJ. l . Siripireddi Chinna Muneyya, Accused. 
4th June, 1948. R. T. No. 80 of 1943. 


Criminal Procedure Code (V of 1898), section 164—Statement under—Extent to which. 
can be used in evidence. 


A statement made under section 164 of the Criminal Procedure Code ean only be used 
for the purpose of contradicting or corroborating a witness. Tt is not in itself substan- 
tive evidence. 


S. Krishnamurthi for the Acensed. 
‘The Assistant Publie Prosecutor (N. Somasundaram) on behalf of the Crown. 


K.S. E 
Kuppuswami Ayyar, J. Venkatasubbiah v. Chinna Venkata Narayana. 
13th July, 1948. “A.A.A,O. No. 113 of 1943. 


Cwil Procedure Code (V of 1908, section 47, Order 21, rule 72 and Order 43, rule (1) (£) 
—Deoree-holder purchasing benami in name of stranger—Objection to validity—Order on 


-—-Second appeal does not lie. - 


“The ‘question as to whether the sale in execution of a decree is not valid on the ground 
that the decree-holder purchased the properties benami in the naine of ja third person is 
one under Order 21, rule 72, which clearly provides for an application being filed for sst- - 
ting aside a sale at which the decree-holder purchases by himself or-through another person 
without the permission of the Court, and under Order 43, rule (1) (g), an appeal’ lies 
against an order under rule 72 or rule 92 of Order 21, setting aside or refusing to set aside 
a sale and no second appeal lies. Such an application cannot be said to be one filed under 
section 47 of the Civil Procedure Code. 


` A. Bhujanga Rao and D. R. Krishna Rao for Appellant. 


K.S. 
Kuppuswami Ayyar, J. The Publie Prosecutor v. Munian alias Pyya Kutti and others. 
15th July, 1943. Cr. Appeal No. 118 of 19483. 


Madras Probation of Offenders Act (III of 1937), section 5—Duty of Magistrate to find 
accused guilty before sending the papers to a higher Magistrate for passing sentence— 
Magistrate to whom the papers are sent cannot go into the question of the guilt or other- 
wise of the accused. 

The wording of section 5 of the Madras Act TIT of 1937 is similar to that of section 380 
of the Code of Criminal Procedure. Under that section the Court which sends the recorda 
has to find the accused guilty before sending the papers to the higher elass Magistrate for 
dealing with any accused, under the provisions of Madras Act III of 1987. Ft is not open 
to the Magistrate to whom the papers are sent to go into the question of the guilt or 
otherwise of the accused. Where the Magistrate who sends the records thinks that. it 
would be enough if he expressed an opinion as required by section 849 of the Code of 
Criminal Procedure the Magistrate to whom the papers are sent cannot acquit the accused 
but should return them to the Magistrate who sent them to pass an order convicting the 
accused and then send the records for passing orders against him under Madras Act III 
of 1937. 


` The Public Prosecutor v, Gurappa Naifu, I.L.R. 57 Mad. 85, applied. 
The Publie Prosecutor (V. L. Ethiraj) in person. 
M. Santosh for Respondents. 


K.S. 
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Happel, J. Kaliyappa Mudaliar v. Dasappa Naidu and others; 
12th July, 1943. S.A. No. 895 of 1942. 


Madras Debt Conciliation Act (XI of 1936), section 18—Certificate of Board that debtor 
has made a fair offer which the creditor ought reasonably to have accepted—Order directing 
certificate to be issued. made within 12 months of application though order itself was made 
after 12 months—Effect. 


Where the order of the chairman of the Debt Conciliation Board dismissing the appli- 
cation for conciliation, dated 4th August, 1939 was issued on 3rd August, 1940, incorporating 
direction that certificates under section 18 (1) of the Debt Conciliation Act that the debtor has 
made a fair offer which the creditor ought reasonably to have accepted would issue in respect 
of the debts due to the creditors but the certificates themselves were actually issued after 
the expiry of the twelve months, it is not open to the creditor seeking to enforce the debt 
by suit to contend that the certificate must be regarded as a nullity as one issued beyond 
twelve months of the application and therefore cannot bar his right to recover the costs 
and interest at a rate in excess of 6 per cent. simple, per annum. 


Where the order directing the issue of the certificates is made within 12 months it 


is immaterial whether the certificates were or were not actually issued after the expiry of 
twelve months. 


K. V. Ramachandra Aiyar for Appellant. 
T. L. Venkatarama Atyar for Respondents. 


K.S. 
Kuppuswamt Ayyar, J. | Ezhuvan Velappan, In re. 
14th July, 1943. Cr.R.C. No. 263 of 1943. 


(Case Refd. No. 26 of 1943.) 


Criminal Procedure Code (V of 1898), section 562 (1)—-Not applicable to offence under 
section 326 of the Penal Code. 


The offence under section 326 of the Penal Code is one punishable with transportation for 
life or with imprisonment of either description for a period of ten years. The provisions 
of section 562 (1) of the Code of Criminal Procedure, therefore, cannot apply to a convic- 
tion for an offence punishable under section 326 of the Penal Code. 


The Assistant Public Prosecutor (N. Somasundaram) on behalf of the Crown. 
Accused not represented. 


K.S. 
Horwill, J. Subramanian Pillai v. Kavundappa Goundan. 
15th July, 1943. C.R.P. No. 1706 of 1942. 


Civil Procedure Code (V of 1908), Order 38, rule 6—Question whether there is cause of 
action or not for purpose of admission of application—Only allegations in the plaint 
together with the documents referred to in it to be constlered. 


Under the present rule 6 of Order 33, Civil Procedure Code, the Court it is true, is bound 
to admit evidence dealing with any of the questions that may be raised under rule 5; but rule 6 
cannot have the effect of altering the meaning of clause (d) of rule 5. So, whatever evi- 
dence may be let in, the Court must consider whether there is a cause of action or not only 
upon the allegations in the plaint together with the documents referred to in it. If the 
Court is to dismiss an application to sue in forma pauperis on the ground that there is no 
subsisting cause of action, it must be able to draw that conclusion from the allegations 
in the plaint itself. It may be permissible to read with the plaint the documents referred 
to in the plaint, but the Court should not travel beyond the plaint and perhaps these documents, 


K. P. Ramakrishna Aiyar for Petitioner. 
T. R. Sangameswara Aiyar for Respondent. 


K.S. 
Kuppuswami Ayyar, J. Veerappan, In re. 
16th July, 1943. Cr.R.C. No. 261 of 1943. 


(Cr.R.P. No. 230 of 1943.) 
Criminal Procedure Code (V of 1898), section 435—Sub-Divisional Magistrate conduct- 
ing inquiry into allegation against police officers in complaint forwarded to him as re- 
quired by Police Order No. 157—Order relating to such tmaquiry—Revisability. 
Police Order No., 157 preseribes the procedure to be adopted in the caso of charges 
agninst police offgeers of torture or of having caused death or grievous hurt. The police 
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officer to whom eomplaints of such offences afe made or who hears of such occurence should 
at once report the case to the Sub-Divisional Magistrate. On receiving such a repert the 
Sub-Divisional Magistrate should at once take up the investigation unless he is of opinion. 
that the charge did not constitute one of the offences specified in the Police Order, in 
which case he will send an endorsement to that effect to the police officer and leave him 
to proceed with the investigation. Where, however, the Magistrate holds the inquiry and 
examines a Jarge number of witnesses on oath and passes an order, there is a judicial in- 
quiry by the Sub-Divisional Magistrate as defined in seetion 4 (m) of the Code of Criminal 
Procedure and therefore the order is 


cedure Code. It cannot be said that the inquiry by the Magistrate under Police Order 157 is 
only a departmental one against which no revision lay. 


V. S. Rangaswami Aiyangar for Petitioner. 


The Publie Prosecutor (F. L. Ethiraj) on behalf of the Crown. 
K.S. 


“Kuppuswami Ayyar, J. Krishnaswami Ayyangar, In re. 
16th July, 1943. Cr.R.C. Nos. 242 and 243 of 1943. 
(Cr. R.P. Nos. 212 and 213 of 1943.) 
Motor Vehicles Act (IV of 1938), sections 38 (1) and 42 (1)—Vehicle ‘registered only 
as a motor car—Use for transport of goods without obtaining a certificate of fitness and 
without a special permit—Offence. i 
Where a vehicle which though it was registered as a motor car, has the appearance 
of a van and its owner uses the same for transporting radio sets for the purposes of his 
business it is liable to be deemed a transport vehicle and the owner using it for transport 
of goods without a certifieate of fitness as required’ by section 38 (1) and without a 
Special permit as required by section 42 (1) of the Motor Vehicles Act, is liable to be 
found guilty of the offences under sections 38 (1) and 42 (1) 
N. S. Mani for Petitioner, 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.S. ET as 


Chandrasekhara Ayyar, J. , i Chellammal v. Muthulakshmi . Ammal. 
19th July, 1943. T.O.S. No. 14 of 1942. 
(O.P. No.258 of 1942.) 
Hindu Widows’ Remarriage Act (XV of 1856), section 6—Particular ceremonies .or rites 
—If essential for validity of the marriage. | l l 
No rites or ceremonies are essential for the validity of the’marriage of a Hindu widow 
contracted in pursuance of the Hindu Widows’ Remarriage Act. 
K. C. Doraiswami and P. G. Menon for Petitioner. 
T. R. Sangameswara Aiyar for Respondent. 





K.S. i . 
Kuppuswamy Ayyar, J. Pedda Venkataswami, In re. 
27th July, 1943. l ; Cr.R.C. No. 99 of 1943. 


(Cr.R.P. No. 84 of 1943.) 

Evidence Act (I of 1872), section 114, Illustration (a)—Presumption from possession 
of “‘stolen property’’—If applicable where property was obtained by criminal misappro- 
priation. 

Property obtained by committing criminal misappropriation would no doubt be still 
‘*stolen property”, But illustration (a) to section 114 of the Evidence Act relates only 
to ‘‘stolen property”? obtained by committing theft. If the ease be of property obtained 
by criminal misappropriation no such inference could be drawn. ‘The inference that the per- 
son. who subsequently got possession of them ‘must have known that they were stolen pro: 
perty cannot .be drawn in such a case. 

K. S. Jayarama Aiyar and C. K. Venkatanarasimham for Petitioners. 


The Publie Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.S. 





ay 


Horal, I no BEN. Rukmani Ammal v. Karuppan, Chettiar, 
13th: July, 1943. © -* 2 C.R.P. No. 933 of 1941: 
Cavil Procedure Code (V of 1908), Order 21, rile 92, Proviso—“Person affected”— 

If refers only to persons adversely ajfected—Scope of proviso. i 
' The words “person affected” in the proviso to rule 92 of Order 21 cannot be given 
a restricted interpretation as meaning only “adversely affected”. Even if those words 
are to be given such a restricted meaning the judgment-debtors would certainly be persons 

adversely affected by a re-sale. eo ip 2 
56 Mad. 64, distinguished. 


de. V. Sesha Aiyangar and R. Subramania Aiyar for. Petitioner. 
K. S. Rajagopala lyengar for Respondent. 
K.S 


` 





` 


King, J. Audinarayudu v. Mangamma. 

14th July, 1943. a A.A.A.O. No. 260 of 1942. 

Transfer of Property Act (IV of 1882), ‘section 53-A4—“Claiming under the trans- 
feror’—Interpretation—Aitaching creditor—If within expression. 

The expression “claiming under the transferor” in section 53-A of the Transfer of 
Property Act is wide enough to include a judgment-creditor who has attached the property 
as the property of his judgment-debtors. D0 

Pethuraja Kone v. Muthuswami Aiyar, (1941) 2 M.L.J. 784, distinguished. 

„~ N. Bapiraju for Appellant. 7 
: A ak ka for Respondent. 


` Horwill, J. ih. ` Jagannadham v. Venkatappanna. 
14th July, 1943. A.A.O. No. 467 ot 1942. 

Civil Procedure Code (V of 1908), section 48—~Sale in execution set aside ander 
section 23 of Madras Act IV oy 1938—Amendment of decree by scaling down afier 12 
years of the original decree—Old execution petition if can be revived and execution pro- 
ceeded with, 

A decree amended by scaling down under Madras Act IV of 1938 is only the old 
decree amended and not a new decree which would give the decree-hoider a fresh period 
of 12 years from the date of the amendment. The old execution petition, which was 
pending at the time when the application to scale down the decree under Madras Act IV 
of 1938 had been made, can be revived and the execution proceeded with although the 
amendment of the decree was made after 12 years irom the date of the original decree. 

B. Jagannadha Das and C. V. Dikshitulu for Appellant. 

k anara ai for Respondent. 





The Chief Justice and Lakshmana Rao, J. Subramaniam Chetty v. Raja of Ramnad, 
; 15th July, 1943. L.P.A. No. 19 of 1943. 
Madras Local Boards Act (XIV of 1920), section 88—Cess levied under Madras Ele- 

mentary Education Cess Act, section 34 (2)—If “land cess’—Landlora’s right to recover 

half the amount from his cowledar—Agreement of tenant to pay interest—Luforceability, 
The amount levied as “road cess” under section 34 (2) of the Madras Elementary 

Education Cess Act as amended in 1931 is “road cess” notwithstanding that it is to be 

applied to elementary education. The payment is “land cess” within the meaning oi the 

law under section 88 of the Madras Local Boards Act and the landlord is entitled to 
recover half the principal amount from his cowledars. 


There is nothing in the Local Boards Act, the Elementary Education Cess Act or any 
other enactment which prohibits a landholder and his tenant entering into a contract for 
the payment of interest in the event of non-payment by the end of the fasli of the amount 
due from the cowledars under the law. 

K. S. Ramabhadra Ayyar for Appellant. 

K. Kuttikrishna Menon for Respondent. 


K.S. 


Horwill, J. Narasimham v, Chenchugadu. 

16th July, 1943. A.A.O. No. 592 of 1942. 

Workmen's Compensation Act (VIET of 1923), section 2 (n)—“Workman’—Test for 
exclusion from definition. 

In order to take a person employed by another out of the category of “workmen” 
entitled to compensation it is not only necessary that his employment should be- ot 2 
casual nature but that he should be employed “otherwise than for the purposes of the 
employer's business”, 

K. Umamaheswaram and A. Kuppuswami for Appellant. 
oo not represented, . : 








= tad a. 


NRC 


“Horwill, J. Do a g e a Kondayya v. Purushotham Chowdary. 
16th July, 1943. - h C.P.P. No, 1423 of 1942. 


Contract—Consideration—Subscription promised for founding school—l ork commntenced 
on the strength of the promise—Enforceability of promise—Subsequent flourishing state of 
school—If makes the contract unenforceable, ki i 


Various villagers promised to contribute for the founding of a school. One of them 
K said that he would give Rs. 500. On the faith of the promise the work was commenced 
and about Rs. 5,000 were spent. Then A, when pressed for'the money he had promised; 
executed a promissory note tor that sum as he was not then in a position to give the money. 
The building was duly completed and the school started working. . In a suit on the premis- 
sory note, it was contended that as the school- was in a flourishing state it. must be -con- 
sidered that the plaintiff had not suffered by the failure of the petitioner to pay the sum 
he promised and that therefore the promise was not enforceable. 


Held, that the question is not the present financial state of the school, but whether 
there was consideration for the promise at the time it was first made; the fact that sub- 
sequently the school could have carried on without the Rs. 500 promised by AK, cannot 
affect the nature of the contract. es 

K. Kameswara Rao for Petitioner. 


P. V. Rajamamar and K, Subba Rao for Respondent. 


-` 


K.S, Te 
Palanjah Sastri, J. Chinnaswami Goundar v, -Palaniswami-Goundan. - 
16th July, 1943. S.A. No. 1567 of 1942. 


Madras Debt Conciliation Act (XI of 1936), section 18 (2)—I/f controls the second 
proviso to section 14 (1). 


The words used in section 18 (2) of the Madras Debt Conciliation Act, “any creditor” 
are wide enough to cover all creditors secured and unsecured, and as it is a special provi- 
sion dealing only with the award of costs and interest in suits by creditors after the grant 
of a certificate, it must be taken to control the second proviso to section 14 (1). Accord- 
ingly even a secured creditom cannot recover costs and interest in excess of 6 per cent. 
per annum ‘when a certificate has been granted to the debtor by a Debt ‘Conciliation Board 
under section 18 (1) of the Madras Debt Conciliation Act. : 


S. Amudachari for Appellant. 
L, A, Gopalakrishna Ayyar for Respondent. 





K.S, 
King, J. l Manickam Pillai v. Kailasa Kone. 
21st July, 1943. S.A. No, 1495 of 1942. 


Grant—Village community—If can be grantee. l 

A village community can act as such and can be validly the grantee under a presumed 
grant. 

Subramanian Chetty v. Vijia Raghwnatha Pillai, 6 L.W. 760, followed, 

K. Rajah Ayyar and R. Gopalaswami Aiyangar for Appellant. 

A. Sundaresan and V. Meenakshisiundaram for Respondents. 

K.S, ` memanas 


Kuppuswami Ayyar, J. Public Prosecutor, Madras v. Nagabushanam. 
' 209th July, 1943. Crl. App. No. 88 of 1943. 


Arms Act (XI of 1878), sections 4 and 19 (£)—Possession without licence of unser- 
viceable revolver—tIf offence. 


A firearm even though it is unserviceable but could be repaired is a firearm the pos- 
session of which without license would amount to an offence under the Arms Act. 

Queen-Empress v. Jayarama Reddi, 1.L.R. 21 Mad. 360, relied on. 

The expression “arms” has been defined in section 4 of the Arms Act as including 
“parts of arms”. Accordingly though a revolver may be rusty and unserviceable there 
may be several parts of the revolver which will constitute “arms” within the meaning of 
the expression as defined in section 4 of the Act. A person in possession of even such a 
revolver without license will be guilty of an offence punishable under section 79 (7) 
of the Act. ; 


A confessional statement made by the accused in another case is relevant evidence. 
Kamakshi Naidu, In re> (1942) 2 M.L.J. 549, relied on. 


Public Prosecutor (V. L. Ethiraj) in person. 
N. Bapiraju for the accused,  , eT 2 


K.S, ie nen ein ce] 


; 
; : 
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Horwill, J. ` a Anjaneyulu v. Vijayaraghavamma. 
20th July; 1943. l A.A.O. No. 112 of 1942: 
_ Provincial Insolvency Act (V of 1920)—Conditional order of discharge—Non-com- 
pliance with conditions—Annulment of adjudication—Propriety. 
_ There is no provision in the Provincial Insolvency Act for annuling an adjudication 
in case the conditions imposed in a conditional order of discharge are not complied with 
and therefore such an annulment cannot be ordered. 4 


M. V. Nagaramayya for Appellant. 
Ve Viyanna for Respondent. 


K.S. ee ah 
Horwill, J. NE Guruswami Padayachi v. Shaik Davud Sahib. 
20th July, 1943. C.R.P. No. 1399 of 1942. 


Will—Executor of estate—Right to appropriate assets realised by him in satisfaction 
of his own debt. 

An executor has a right to appropriate sums collected by him for the estate that he 1s 
administering and to credit it to a debt owing to him by the estate. Although an executor 
is in a sense a trustee and is in a fiduciary relationship with the beneficiaries under the 
will, he is not in any fiduciary relationship with the creditors, any more than was the 
person whose estate he is administering. Therefore there is no reason in equity why h 
should not appropriate the assets in satisfaction of his own debt. ; 


Williams on Executors Vol. I, pages 648 to 650, relied on. 


K. V. Ramachandra Arvyar for Petitioner. ` 
R. Sundaralingam for Respondent. 
K.S. j 
Horwill, J. i l Swami v. Venkatarayudu. 
23rd July, 1943. A.A.O. No. 598 of 1942. 


Civil Procedure Code (V of 1908), Order 41, rule 27 (1) (c)—If suit can be remanded 
for examining Court witness and fresh disposal. 

“A suit on a promissory note was dismissed. In appeal the Judge thought that if the 
main question in issue was to be properly decided, the evidence of the particular witness 
(whom both the parties avoided calling in the trial Court) was indispensable and so he 
admitted the appeal and remanded the suit for fresh disposal instructing the trial Court 
to treat that witness as a Court witness. In an appeal against that order, 


Held: The procedure adopted by the lower appellate Court was incorrect, There is 
no provision for the examining of Court witnesses by trial Courts: but there is a specific 
provision in Order 41, rule 27 (1) (c) for the taking of evidence by the appellate Court. 
Thè appellate Judge had two alternatives. He could either have recorded the evidence 
himself, or he could have asked the trial Court to record the evidence and send it to him. 
He should not have allowed the appeal; but should have kept it pending on his file and 
considered the effect of the additional evidence after it was taken by him or sent to him by 
the trial Court. andi 


Ch. Raghava Rao for ‘Appellant. 
A. Lakshmayya for Respondent. 


KS: — 
Wadsworth, J. Venkatasubbamma v. Satyanarayanamurthi. 
23rd July, 1943. C.R.P. No. 692 of 1942. 


Madras Agriculturists’ Relief Act (IV of 1938), section 21—Insolvency of—Alenation 
of all the properties long before Act IV came mto force—Official Recewer getimg aliena- 
tion set aside in 1941 for benefit of creditors—If confers a saleallle interest in the insol- 
vent to apply for relief under the Act. 

Where long before the coming into force of Act IV of 1938 a debtor had alienated all 
her properties and had been adjudicated insolvent, it cannot be said that she would have 
been an “agriculturist” but for her adjudication in insolvency so as to bring into force section 
21 of the Act. The mere fact that in 1941 the Official Receiver was able to get the aliena- 
tion set aside for the benefit of the creditors, will not create a retrospective saleable 
interest in the insolvent which could be presumed to have been vested in the Receiver 
throughout the period of the insolvency. 


K. Kameswara Rao for Petitioner. 
G. Chandrasekhara Sastri for Respondent. 


K.S. 
Horwil, J. Andalamma v. Jangamayya. 
26th July, 1943. C.R.P. Nos. 9 and 10 of 1943. 


Civil Procedure Code (V of 1908), Order 22, rule 3—Death of plaintiff, benamidar— 
Real owner, if can"be added as legal representative. l 


NRC 


19 


The real owner cannot be said to represent the estate of his benamidar and cannot be 
added as the legal representative of the deceased benamidar who had filed the suit, 

Doraiswami Thevan v. Chidambaram Chettiar, 58 M.L.J. 57, followed. 
- Balasubramaniam Chetty v. Kothandaramaswami Nayanunvaru, (1942), 2 M.L.J. 463 
(F.B.), distinguished. 

D. Narasaraju for Petitioners. 

Respondent not represented. 





KS. 4 
Horwill, J. , Venkitaswami Naidu v. Coimbatore Gopal Nidhi, Ltd. 
28th July, 1943. C.R.P. No. 1233 of 1942. 


Companies Act (VII of 1913), section 186 (2)—Scope—Suit by liquidator against a 
contributory for debt due to company—Right to claim set-off. | 

Section 186 (1) of the Companies Act empowers the Court winding up the affairs of 
a company to make an order on any contributory to pay the amount due from him to the 
company in liquidation. In such cases, section 186 (2) prevents the debtor from claiming 
any set-off. But where the liquidator commences an action in a civil Court under the 
general law just as any creditor is entitled to do against a person who owes him money 
all the defences that are open in a civil action can be availed of by the defendant, and the 
fact that he happens to be a contributory of the company would make no difference. 
Accordingly such a defendant will be entitled to set-off his own claim in the suit. 


T. P. Kannabliran for Petitioner. 
T. K. Rajagopalan for Respondent. 
K.S. 


Horwill, J. Bhattathripad v. Bhattathripad. 
29th July, 1943. C.R.P. No. 69 of 1943. 


Court-fee—Suit for partition and possession—Prayer for cancellation of decree passed 
against the Karnavan as such—Court-fee payable. 

If there is in existence a deċree against the karnavan as such, then the decree is one 
against the family represented by the manager and each member ot the family is bound by 
that decree as if he had been specifically impleaded by name in the suit. Accordingly 
no member of the tarwad can without seeking to set aside the decree get a declaration 
that the decree is not binding on him, in a suit for partition. Accordingly court-fee is 
payable on the prayer for cancellation of the decree even though the plaintif was not 
eo nomine a party to the decree which was claimed as not binding on the plaintiff. 


P. Govinda Menon and D. H. Nambudripad for Petitioner. 


The Government Pleader (K. Kuttikrishna Menon), S. Venkatachala Sastri and K. 
P. Ramakrishna Aiyar for Respondent. 


Ka, 


King and Kunh Raman, JJ. Vellaichami Servai v. Madras Hindu Religious 
29th July, 1943. Endowments Board. 
Appeal No. 204 of 1942. 


Hindu Religious Endowments Act (II of 1927), section 57—Power of Board to settle 
scheme includes power to settle a scheme for any specific endowment attached to temple 
—Only melvaran. endowed—Scheme providing the properties to be leased out by public 
auction and payment of portion of rent to Kudivaramdar—Invahidity. 

Section 57 of the Hindu Religious Endowments Act gives to the Endowments Board 
power to settle a scheme for any specific endowment or endowments attached to a temple. 
Where the dedication to an endowment is not of the whole interest in the property but 
only of the melwaram interest and the kudivaran: is to be retained in the testator’s family 
the scheme cannot make a valid provision for leasing of the kattalai properties in a public 
auction to the highest bidder by the managing trustee. The ownership of kudivaram 
right in properties is something more than the mere right to receive a certain proportion 
of the rent and the Endowments Board has no power fo dispossess persons having a 
kudivaram right in the land by leasing out in public auction. 


P. V. Rajamannar and M. Chockalingam for Appellant. 
K. Rajah Aiyar and T. A. Ramaswami Reddi for Respondent, 





KS. . 
Kuppuswams Ayyar, J. Public Prosecutor v, Radha Krishnayya. 
29ih July, 1943. Cr. Appeal No. 798 of 1942. 


Evidence Act (I of 1872), section 27—Confession recorded by the police and attested 
by the Lon who were present then—Admassibility—Criminal Procedure Code (V of 1898), 
section 162. 

A confession made by the accused and recorded by the police, ngerely because it is 
attested by persons who were present there, cannot be said not to satisfy the provisions of 


> 


11 


` 


section 27 of the Evidence Act. As a matter of fact such a confessional statement iş 
one of the exceptions to the statements to which. section 162 of the Code of Criminal 
Procedure relates. 


Public Prosecutor (V. L. Ethiraj) in person, 
T. R. Ramachandran for Respondent. 





K.S. 
Happell, J. Subbamma v. Krishnamma. 
29th July, 1943. S.A. No. 800 of 1942. 


Practice—Maintenance—Decree for—Subsequent discovery by decree-holder of the exist- 
ence of other family properties which were mot included in the plaint—Ift entitles plaintiff 
to sue for enhancement of rate of maintenance. 

In a suit fled for an enhancement of the maintenance granted by a previous decree, on 
the ground that since the plaintiff had filed her first suit it had come to her knowledge that 
the defendants’ property was greater in extent then the property she had shown in her 
plaint schedule on the basis of which the maintenance had been, fixed in that suit, 

Held: The discovery by the plaintiff that the defendants’ estate is larger in extent than 
she had thought, in the earlier suit, is in principle much the same as an increase in the 
net income of the estate which admittedly justifies an enhancement of the maintenance. 


A. Lakshmayya for Appellant. 
K. Krishnamurthi for Respondents. 


K.S. 
Horwill, J. | l Ramachandra Naidu v. Meenakshi Ammal. 
3rd August, 1943. C.R.P. No. 1520 of 1942. 


Civil Procedure Code (V of 1908), Order 41, rule 23—Madras amendmeni—I f can 
affect Court-Fees Act, section 13. ; 


R filed a suit on a mortgage which was dismissed on various grounds. In appeal 
the appellate Court found that a certain party who had been declared to be incapacitated 
and unable to look after his own interests was not so incapacitated and that as ife was 
not allowed to file a written statement himself the trial was illegal. It therefore allowed 
the appeal and remanded the suit for fresh disposal. A then applied for refund of 
court-fee under section 13 of the Court-Fees Act. The application was dismissed on the 
ground that the suit was not remanded on a preliminary point. On revision, 


Held: Order 41, rule 23 of the Civil Procedure Code permits of a remand for reasons other 
than when a suit is decided on a preliminary point. It cannot be said that the Court-Fees Act 
(an Imperial Statute) cannot be controlled by an amendment carried out by a Provincial 
Government. The effect of section 158, C. P. Code, is to make section 13 of the Court-Fees 
Act apply to Order 41, rule 23 (with all provincial amendments) as it formerly applied 
to section 351 of the old Code. Accordingly R is entitled to the refund of the court-fees. 


R. Ramasubbu diyar for Petitioner. 
K. V. Srinivasa Atyar for Respondent. 





K.S. 
H orwill, J. l Venkatanarasimham v. Official Receiver, Guntur. 
Ath August, 1943. Appeal No. 402 of 1942. 


Provincial Insolvency Act (V of 1920), section 4—Scope of jurisdiction under, 

A sum of money was wrongfully seized from V on suspicion that it was being 
secreted by him on behalf of one R, and when R became insolvent, the Official Receiver took 
the money. V then put in an application under section 4 of the Provincial Insolvency Act 
praying that the Official Receiver be directed tq return the money to him. The Official 
Receiver pleaded inter alia that the Court was precluded from going into that question in 
an application under section 4 of the Provincial Insolvency Act. The Court accepted the 
contention purporting to follow. Chittammal v. Ponnuswanu, A.I.R. 1926 Mad. 363. 
V then filed a suit in which the trial Court disallowed his costs. On revision, 

‘Held: The Court has ample jurisdiction under section 4 to enquire into any question 
that might arise out of the insolvency and if that had been done, the matter would have 
been disposed of at a trifling cost to the parties. As the result of the Court’s opinion that 
it ought not to go into this matter, the petition was dismissed and the plaintiff was referred 
to a regular suit. As the Official Receiver was responsible for driving V to a suit he 
ought to pay V’s court-fee at least. 


P. Satyanarayana Rao for Appellant. 
Respondent not represented. 


K.S. 4 , —— 


r 
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; i / 
Kuppuswani Ayyar, J. -Butchiramayya, In re. 
5th August, 1943. Crl.R.C. No. 377 of 1943. 
(Case Referred No. 32 of 1943). 
_ Lhe Madras Children Act (IV of 1920), section 22—Child or young person as defined 
in the Act—Imprisonment even in default of fine—Contravenes the section. oe 
Section 22 of the Children Act forbids the award of imprisonment to a child or a 
young person as defined in the Act except in the special circumstances mentioned in the pro- 
viso to section 22 and section 27 of the Act. The award of any imprisonment even in 
default of payment of fine will be a contravention of the section. e 
Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


Accused not represented. 


K.S. 
Kuppuswami Ayyar, J. Muniammal v. Venkataramanjulu. 
5th August, 1943. ii Cri. R. C., No. 157 of 1943. 


l (Crl. R. P. No. 136 of 1943). 

Criminal Procedure Code (V of 1898), section 488—Petition by wife for maintenance 
for herself and child—Finding that wife was living adulterous life—Right to. allowance 
on behalf: of the child. 

In a petition by a wife against her husband for maintenance for herself and her child it 
was found that she was living an adulterous life and was therefore not entitled to main- 
tenance. With regard to the child who admittedly was the respondent’s, the claim being made 
only from the date of the petition it was contended that since the father had not neglected 
to maintain the child, he was not bound to pay maintenance to the child. 

Held: The wife will be entitled to an allowance on his account till’ by the due process 
of law the father is able to obtain custody of the child. 

Parvailt v. Kamaswanu Rowth, 2 Weir’s Law of Offences and Criminal Procedure 
Code, page 630, distinguished. < 

Vaithilinga Ayan, In re, 2 Weir’s Law of Offences and Criminal Procedure Code, p. 630, ` 
applied. 

T. M. Venugopala Mudaliar for Petitioner. 

Public Prosecutor (V. L. Ethiray) on behalf of the Crown. 

T. L. Venkatarama Atyar for Respondent. 


K.S. | ae 


Kuppuswanu Ayyar, J. Palani Goundar v. Natesa Odhuvar. 
sth August, 1943. Crl.M.P. No. 404 of 1943: 
Criminal Procedure Code (V of 1898), section 195—Complaint for offence under sec- 
tion 211, Indian Penal Code—Evidence likely to be let in not before the Court in its entirety 
—If justifies complamt by private party. | 
It is not the-nature of the evidence but the nature of the offence and the fact that 
the offence was committed in Court or in connection with a proceeding in Court that neces- 
sitates a complaint by the Court and the mere fact that the evidence that may be let in by 
the prosecution in respect of the offence punishable under’ section 211, Indian Penal Code, 
was not in its entirety before the Court called upon to file the complaint is not a circum- 
stance which would justify a private party filing the complaint. 4 
V. Rajagopalachari for Petitioner. < 
N. T. Raghunathan for Respondent. 


K.S. i 
Horwill, J. : Ratnaswami Nadar v. Subba Reddiar. 
Sth August, 1043. C.R.P. No. 1454 of 1942. 


Insolvency—Balance due on running account—When can form basis of insolvency pro- 
ceedimgs as a claim for a liquidated sunt, 


It is only when an account is of a simple nature that it can form the basis of insolvency 
proceedings. If there are entries in the accounts which are open to serious dispute, and 
the account is subject to counter-claims and an enquiry is necessary to ascertain which 
item and which counter-claim are true, then it is not a claim for a liquidated sum and the 
insolvency Court cannot accept such a claim as the basis for adjudicating a person insolvent. 
A claim on an account is not a claim for a liquidated sum. ‘The practice of seeking adjudi- 
cations in insolvency proceedings on doubtful and disputed debts ought to be deprecated. 


K. V. Srintvasa Aiyar for Petitioner, 
- K. V. Sesha Atyangar for Respondent. 


KS, a KN 


” 


» ` 


-Horwill, J. ` TE Adaikkalam Chettiar v, Sivasubramania Chetty. 
29th July, 1943. ` A.A.O. Nos. 569 of 1942 and 98 of 1943." 


Civ® Procedure Code (V of 1908), Order 47, rule 1 and section, 151—Cannot be invoked 
to ‘set aside order dismissing an execution petition for default. o : 
. Order 47, rule 1 and section 151 of the Civil Procedure Code cannot be invoked to 
set aside an order of dismissal for default of an execution petition. The new and impor- 
tant matter referred to in Order 47, rule 1 must have some bearing on the questions in 
issue, in the proceedings before the. Court and not matter which might explain the non- 
appearance of a party and thus lead the Court to grant an, adjournment, ` 

51 M.L.J. 219, 52 M.L.J. 123 and 36 L.W. 586, referred to. , 

. A. V. Viswanatha Sastri for Appellant and R, Gopaldswann Aiyangar and K. 
Srinivasan for Respondent in C.M.A. No. 569 of 1942, 7 x da f 

K. Srinivasan and S. Ramamurthi for Appellant and R. Gopalaswant Aiyangar for 

Respondent in C. M.A, No. 98 of 1943. ` l 





Mockett and Shahab-ud-din, JJ. Periakaruppan Chettiar v.. Veerappa Chettiar. 
- 13th August, 1943. A.A.O. No. 316 of 1942. 


_  Practice—Payment into Court of decree amount as condition for stay of execution— 
Inability of decree-holder to furnish security for drawing out anount—Right to mterest 
subsequent to date of deposit. : Mr 

When there isa normal order for stay of execution on the judgment-debtor depositing: 
the decree amount into. Court giving permission to the decree-holdér to draw ‘it out on 
furnishing segurity, interest wil! not cease to run against the judgment-debtor from the 
date of the deposit where ‘the amount has not been drawn by the decree-holder. There 
cannot be any general rule as to interest in such cases and an order that interest shall cease 
from the date of deposit will be made only under exceptional circumstances. 


G. N. Chary for Appellant. ; ) 

_ Srinivasaraghavan for Respondent. i , 
KRS i —— . ; T 

King and Kunhi Raman, JJ. a . Palaniammal. v, Kothandarama Goundan. 

13th August, 1943. Appeal No. 186 of 1942. 


~ Hindu Law—Gift—Minor—Mother and guardian of—If can-make a valid gift of 
portion of minors property at the time ofi her daughter's marriage.’ : BA, 
The provision of a small portion of family property to a daughter at the time of her 
marriage by the manager of the family is a provision recognised by Hindu law. Such a 
gift need not necessarily be made at the time of marriage itself actually and can be made 
"ata later period if it ought to have been made when the marriage took place. The powet 
of making such. a gift can be exercised by a widow who has succeeded to the family 
property and her action may bind the reversioners. 17 M.L.J. 528 and-I.L.R. 22 Mad: 
113; referred to. : 
But a widow as guardian of her infant son who is the owner of the properties has no 
power to make such a gift at the time of her daughter’s marriage. Such a. gift by a 
guardian can be validated only if it is made for purposes binding upon the minor, The 
minor had he been a major, could not have been compelled to make 'the gift. | 
The Advocate-General “(Sir A. Krishnaswami Aiyar), P. .V. Rajamannar and 
K. Subba Rao for Appellant. 


N. Sivaramakrishna Aiyar for Respondent. . 


x , TA 





K.S. : 
Kuppuswami Ayyar, J. Veera Reddi v. Sesha Reddi. 
- 20th August, 1943. ne 8 S.A. No. 1111 of 1941. 


Co-owners—Exclusive. possession of portion by one—When ouster of others—Rights 
of wser—Limits. l 

If two’ persons own a property jointly, both of them are entitled to every portion of it. 
But when one is in actual enjayment of any portion of it, the other would for the time being 
be excluded from the possession of that part. It will not be possible except in rare cases, 
-for both the co-tenants to enjoy every portion of the joint property. The ordinary ‘rule is 
that each of them will be entitled to use the property to his best advantage, so long as his 
act does not in any way prejudice or inconvenience the other owner. The use of an 
underground channel by one of the owners cannot be restrained unless there is any 
inconvenience or prejudice to the other owner by such user. The possession of that 
‘portion by one owner will not amount to an ouster and must be considered to be one on 
‘behalf of the-other owner as well. 


“71 M.L.Js145, relied on. 7 a 
P. V. Rajamamar and K. Subba Rao for Appellant, 
K. Umamaheswaram for Respondent. l 


K.S. k ee 
NRC -9 . 
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Wadsworth, F. l "7" ** Palamalai Chettiar v, Krishna ‘Ayyar. 
20th August, 1943. C.R.P. No. 1464 of 1942. - 
Practice—Order of Insolvency Court fixing the amount of the remuneratione of , the 
Receiver in connection with the composition in insolvency—tIs judicial order which cannot 
be modified by the District Judge by an administrative order. h 
| The order of an Insolvency Court fixing the amount of the remuneration in connection, 
with the composition in the insolvency is a judicial order. When after a composition the 
Insolvency Court determines the amount, which was to be taken to be the amount of 
realisations on which commission could be charged it certainly acts as a Court and the. 
order passed by it is a judicial order subject to appeal to the District Judge, under the 
provisions of section 75 of the Provincial Insolvency Act. The order cannot be modified 
by the District Judge by an administrative order. é wa, 
V. Ramaswann Ayyar for Petitioner. < 
ik ae Krishnaswami Ayyar and T. S. Vaidyanatha Ayyar for Respondent. ; 
Mockett and Shahab-ud-din, JJ, i hi Shakur, In re. 
23rd August, 1943. "R.T. No. 111 of 1943. 
. Cr. App. No. 388 of 1943. 
Criminal Procedure Code (V of 1898), section M2—Scope and procedure to be adopted. 
The procedure laid down in section 342 of.the Code of Criminal Procedure is one de- 


Sened to give, accused persons an opportunity to explain circumstances appearing against 
em, 


a. Bi sia a ag KM l 
Kuppuswami Ayyar, J, Ramaswami Goundan and others, IH re. 
46th August, 1943. Cri.R.C. No. 285 of 1943. 


(Crl. R.P. No. 253 of 1943). 
Penak Code (XLV of 1860), section 183—Mera objection to seizure of goods by the 
police—No offence. 
` . After a head‘constable investigating a theft case, had seized some ragi and loaded 
them in a cart, three persons having come to know about it, stood before the bandy with 
hands raised and said that that should net be removed. In a prosecution of the three 
persons for an offence under section 183 of the Penal Code, Held: All that happened was 
that the accused wanted to object to the’ removal of the ragi and the mere objection to 
the seizirig of the article cannot be taken to amount to offering any “resistance” which will 
amount to an offence, _ T A 
T. R. Srinivasa Ayyar for the Accused. = 
The Public Prosecutor (V. L.-Ethiraj} on behakf of the Crown. 


K.S. — ; . 
Chandrasekhara Ayyar, J. < oe. EN ‘Somasundaram Chettiar v. 
' 27th August, 1943. _ o Sevvoy Vijia Raghunatha Meikon Gopalan. 


l S.A. No: 1220 0f 1942, 

Adverse possession—Vacant site—Use for holding a shandy on one day every .week— 
Possession when adverse to true owner—Tests. i i pa 

The suit land to which plaintiff had title was a vacant site, A. shandy was being held 
on ‘it for several years by the defendant (a trespasser) who had. erected temporary sheds 
for yse by the vendors from whom he collected tolls for the privilege of selling their articles 
at the shandy. The plaintiff contended that the sheds being of a temporary character and 
the shandy being held on only one day in a week the possession of the land for the remain- 
ing six days in every week must be deemed to be with himself as the owner of the site. . 

Held: The. real question to consider is whether the acts of possession alleged are such 
as to lead to the inference that the person to whom they are attributed intended to assert 
ownership over the property to the exclusion of the man holding the true or the real title. 
In the present case as the sheds erected on the land always remained on it, though temporary 
in structure, and the defendant had been repairing them from time to time and planting 
trees on the site, a case of acquisition of title by adverse possession can be rested on 
these facts. at i a 

K. Rajah Atyar and T, S.'Vaidyanatha Iyer for Appellant. 

R. Ekambaram for Respondent. : 
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/ 
King, J. ET ES EEN ee oS Raghavayya v. Vasudevayya Chetty: 
13th August, 1943. | S.A. No. 1506 of 1942. 

Lintitation Act (IX Of 1908), section 14—A pplicability—Swit filed in wrong Court on 
legal advice which is found to be not bona fide—Time spent in if can be deducted in 
computing limttation for filing the suit in. the proper Court. ae . 

In respect of a contract which contained a clause that suits arising out of it were to 
be filed only in Nandyal, a suit for damages was filed in Bezwada. The plaintiff’s conten- 
tion that the clause offended against section 23 of the Contract Act was negatived by the 
trial Court which returned the plaint. The decision was confirmed on appeal. Thereupon 
the plajntiff presented the plaint in the Court of the District Munsiff of Nandyal beyond 
the period of limitation. On a question as to the applicability of section 14 of the Limi- 
tation Act it was contended that the plaintiff filed the suit in Bezwada upon the advice of 
his advocate. It was found by the Courts below that the advocate did not act in good 
faith and his dominant motive was to retain the brief for himself for as long and remune- 
rative a period as possible. On second appeal, 

Held: Though in certain cases mistakes or slips on the part of an advocate have been 
condoned whether an advocate has shown due care and attention is essentially a question 
of fact which cannot be upset in second appeal. It cannot be said that the good faith 
of the party alone need be considered—good faith which would. normally be established by 


the mere fact of relying upon professional advice—and that the good faith of the advocate 
is not relevant. 


M. Appa Rao for Appellant. ; 
V. Govindarajachari and T. V. R . Tatachari for Respondent. 
K.S. l 


Happell, J. Venkatasamy Naidu v. Munisami Naidu. 
17th August, 1943. S.A. Nos. 1275 and 1276 of 1942. 
_ Madras Estates Land Act (Z of 1908), sections 116 and 121—Price of lots fixed by 
Revenue Divisional Officer under section 1l6—If upset price below which the selling 
officer cannot sell. : 

There is no provision in the Estates Land Act, for fixing upset, prices. Under 
section 116 of the Act, the Collector is required to determine the estimated value of each 
Jot and to set out the value of the lots in the proclamation of sale. That this estimated 
value is not an upset price below which the property cannot be sold by the selling officer is 
rendered clear by the terms of section 121 of the Act. By that section the selling officer 
has to accept whatever prices may be offered for the property unless, in his opinion, it is 
not a fair price and unless the defaulter or a person authorised in his behalf or the land- 
holder applies to have the sale postponed to the next day. Accordingly the estimated value 
of a lot given by the Revenue Divisional Officer cannot be regarded as an upset price below 





V. F. Raghavan and P. S. Ramachandran for Appellants. 4 < ; 
A. Bhujanga Rao, D. R. Krishna Rao, C. Venkatesam Chetti, S, Jagadisa Aiyar and 
G. R. Jagadisan for Respondents, 


K.S 


Wadsworth, J. Ayyapa Reddi v. Venkata Reddi. 
30th August, 1943. C.R.P. No. 1649 of 1942. 
Madras Agriculturists’ Relief Act (IV of 1938), section 10 (2) (1)—Mortgage 
stipulating for no rate of interest and reciting! that possession has been delivered—M ort- 
gagor not delivering possession—Entitled to benefit of the Act. 





that the property waa delivered to the possession of the mortgagee. The debtors did not 
in fact deliver possession and when Madras Act IV of 1938 came into force filed a 
petition under the rules framed under the Act for the ascertainment of the debt on 
applying thereto the provisions of the Act, 


= Accordingly the mortgage is not excluded from the provisions of the Act by the 
operation of section 10 (2) (3). 





Kuppuswami Ayyar, J. Murugappa Chettiar v. Chengalvaraya Chettiar. 

Ist September, 1943. - : S.A. No. 1163 of 1942. 

Practice—Decree directing charged properties to be sold in a particular order—Exe- 

cuimg Court has NOg jurisdiction to vary order in which properties are to be sold—Sale in 
NRC 
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pursuance of such order is ultra vires and of no legal effect—Second appeal—Queéstion 
whether inference of fraud or collusion can be drawn from admitted facts—Is one of law. 
- An execution Court has no jurisdiction to vary the terms of a decree and pass 4#n order 
directing the sale in the first instance of a property which has been directed to be sold last 
by the decree even with the consent of the parties. A sale held in pursuance of such an, 
order is ultra vires and therefore of no legal effect and must be ignored. 

The question as to whether an inference of fraud and collusion can be drawn from 


certain admitted facts is a question of law which can be gone into in second appeal. 


V. S. Ramaswami Aiyar for Appellant. A 
K. V. Srinivasa Aiyar for Respondent. E 
K.S. —— 

Wadsworth and Happell, JJ. Venkatanarasa Reddy v. Ramamma. 
2nd September, 1943. A.A.O. No. 98 of 1942. 


Lunacy—Declaration that person is of unsound mind and unable to manage his affairs— — 
Procedure. for making order. r SAE 
The declaration that a person is of unsound mind and unable to manage his affairs is 

a judicial act which usually has very serious consequences. Such an act should be based 
on legal evidence. A mere certificate that a doctor who is not a witness found the alleged 
lunatic to be insane some months previously is not legal evidence at all. Still less is it 
evidence of the state of mind of the alleged lunatic during the relevant period. It is most 
desirable that before a declaration of lunacy is pronounced, the Judge should himself see 
the .bynatic. If this is not practicable there should be legal evidence from at least one 
qualified doctor who has recently examined him. 

M. S. Ramachandra Rao and D. R. Krishna Rao for Appellant. 

‘P. Chandra Reddi for Respondent. 


K.S. 
Kuppuswami Ayyar, J. Raghavalu Chetty, In re. 
8th September, 1943. Cr1.R.C. Nos. 691 to 697 of 1943. 


(Cr1.R.P. Nos. 642 to 648 of 1943.) 


Defence of India Rules, rule 81 (4) and Food Grains Control Order—Condition No. 6 
embodied in license to wholesale dealer in rice—Breach—If punishable as contravention of 
order under: the Defence of India Rules, r. 81 (4). 

A wholesale: dealer in rice holding a licence under the Food Grains Control Order was 
tried with his son for selling rice to various persons without showing in the receipts or 
in the duplicates maintained by him the name, address and the license number of the 
purchaser. In revision against conviction, it was contended that the omission to note the 
above facts in the receipts and duplicates would not constitute an offence punishable under 
section 81 (4) of the Defence of India Rules as it was only a breach of a condition in the 
license which cannot amount to disobedience of an order issued under the rules, ` 

Held: The Food Grains Control Order is an order issued under the Défencé of India 
Rules and under section 3 of the notification no person shall: engage in any undertaking 
which involves the purchase, sale, or storage for sale, in wholesale quantities of any -food 
grain except under and in accordance with a license issued in that behalf. Under rule 6 
of that order no person being the holder of a licence issued, or deemed to be issued under 
that order shall contravene any of the conditions mentioned in Form A. Condition No, 6 
in Form A runs thus: “The licensee shall issue to every customer a correct receipt or 
invoice as the case may be giving his own’name, address and license number,.the name, 
address and licence number (if any)i of the customers,:the date of the transaction, the 
quantity ‘sold, the price per maund and the total amount charged and shall keep a duplicate 
of the same to be available for inspection. on demand by any authorised. officer of 
Government”. 

Accordingly the contravention of section 6 of the Food Grains Control Order is an offence 
punishable under rule 81 (4) of the Defence of India Rules. 

3 V. V. Srinivasa Aiyangar, S. Ramanujachariar and C. Manickam Pillai for 
etitioner. 


K.S. ian 
Mockett and, Shahab-ud-din, JJ. Subbamma, Ia re 
8th September, 1943. Cri. Appeal No. 438 of 1943. 


Special Courts Ordinance : (II of 1942)—Special Judge trying an offence under the 
Defence of India Rules—Rules of evidence and procedure—A japa st 

In cases tried by special Judges under the Defence of India Rules, Rule 23 of 
Ordinance II of 1942 by implication makes it clear that the rules of evidence apply because 
it expressly provides for an exception to the rules of evidence in cases coming under 
section 164 of the Code of Criminal Procedure. Even otherwise rules of evidence would 
ordinarily apply unless expressly abrogated. 

K. S. Jayarama Ayar and V. V. Chowdhary for Appellant. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown, 


K.S. o. EASE : 
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Kuppuswami Ayyar, J. * oo = i Vadivelu’ Arsuthiyar, In re. 
2nd September, 1943. Cr. Appeal No. 267 of 1943. 

Pen&l Code (XLV of 1860), section 464, Explanation 2—Document in the name of a 
fictitious person—If forgery—Idol—If “person” under the Penal Code, whose signature is 
capable of being forged. 
' A document will be a forgery even if it is a false document in the name of a fictitious 
or non-existent. person. The definition of “person” in section 11 of the Penal Code is 
not exhaustive and must be taken to include artificial or juridical persons as well. An idol 
is a juridical person capable of owning property and therefore is a “person” as defined in 
the Pegal Code. Therefore the fact that the signature that is said to have been forged 
is that of an idol will not make it any the less a forgery. 

42 Mad. 440 and 32 Cal. 129, referred to. | 

K. S. Jayarama Aiyar and C. K. Venkatanarasimham for the Appellant. i 
i e S Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


Wadsworth and Happell, JJ. E. G. John v. Collector of Malabar. 
2nd September, 1943. A.A.O. No. 55 of 1943. 

Succession Act (XXXIX of 1925), sections 229, 254 and 276—Application for letters 
of administration—Specific averment that executors named in the will are not willing and 
competent to act-If essential—Petition seeking letters of administration in favour of third 
en or A public official—Competence—S pecial citation to execufors appointed by the will— 

essential. 

It is obviously desirable that a petition filed under section 254 of the Succession Act 
should plead specifically the existence of such circumstances as would make the section 
operate, for instance, that there is no executor willing and competent to act. But an 
averment that the executors have “slept over the will” thereby making it possible for one 
of those executors to misappropriate the trust funds, may be treated as a sufficient averment 
that the executors named in the will are not willing and competent to execute the will. 
The vagueness of the averment is not of itself a sufficient ground for the rejection of 
the petition. 

It is not illegal for a petitioner to apply for letters of administration in favour of a 
public officer. The wording of section 254 gives the Court a very wide discretion as to 
the person who is to be appointed administrator on a petition under that section. There is 
no reason why a person interested in the estate should not, where there is no executor 
willing or competent to act, ask the Court to appoint a public official or even such person 
as the Court may think fit as administrator, rather than allow the will to fail. 

e Section 229 merely provides that where ‘a person appointed as executor has not 
renounced the executorship, letters of administration shall not be granted ‘to any other 
person until a citation has been issued calling upon the executor to accept or renounce his 
executorship. But the special citation need not necessarily precede the ‘enquiry ‘into the 
validity of the will. i 

I.L.R. 47 Cal. 838, relied on, : 

It is not the practice to reject a petition merely because the petitioner does not ask for 
notice to some of the persons to whom notice should be given. 

W.S. Krishnaswanui Naidu for Appellant. 

Pais, Lobo and Alvares instructed by C. D. Venkataraman for Respondent. 


Hap pell, J. Annapurnamma v. Ramachandrayya. 
2nd September, 1943. S.A. No. 1292 of 1942. 


Execution—Attachment—Property sold before attachimen t—Right of attaching creditor 
to the unpaid purchase money due to the judgment-debtor. 


What can be attached by a creditor is the right, title and interest of his debtor at the 
date of the attachment. Where thcre has been a prior agreement to sell, the property 
no doubt is attached but on the subsequent conveyance to the vendee the attachment can only 
continue to fasten on any part of the right, title and interest of the debtor which remains, 
and if the whole purchase money has not been paid that right will be as to the unpaid 
balance of purchase money and the attachment will continue to fasten to it. There ts no 
difference in principle, where there has been an outright sale and not merely an 
agreement to sell prior to the attachment. So long as there is any unpaid balance of 
purchase money, it is incorrect to say that the debtor has no right, title or interest which 
can be the subject of attachment. 

K. Bhimasankaram for Appellant. 

eo. Ramachandra Rao for Respondent. 


Kauppuswami Ayyar,-J. i Velayudham Pillai, In re. 
“Oth September, 1943, ~ = - ai ; Crl. R.C. No. 698 of 1943 


(Cr1.R.P. No..650 of 1943): 
Road Traffic Board—Order prohibiting bus owners changing tyres and tubes in contra- 
vention of their order—Offence—Power of Provincial Government to make rules and 
delegate its powers under the Defence of India Act, and Rules, 
NRC 


18 


- The. Provincial Government has issued a G.O. (Mis. 3488. Home)- published in 
Part I of the Fort St. George Gazette of the 5th August, 1942, at page 905; directing that 
the powers conférred on the Provincial Government by clauses (a), (f) and (29 of the 
Defence of India Rules with respect to the use of transport vehicles as defined in ‘the 
Motor Vehicles Act, 1939, shall be exercisable also by the Provincial and Regional Transport 
authorities constituted. under the- last mentioned Act: Such delegation is valid under 
section 2 (5) of the- Defence of India Act. The delegation is valid, notwithstanding that 
the power is to be simultaneously exercised by the Central and Provincial Governments. 
An exercise of power by both the Central and Provincial: Governments cannot be said to 
be illogical or prohibited by the Defence of India Act or Rules. j . 

Accördingly no valid objection can be taken by a person prosecuted for having dis- 
obeyed an order of a District Road Traffic Board prohibiting the owners of buses from 
changing tyres or tubes in contravention of the order passed by that Board in exercise of 
the power conferred under the Defence of India Rules and Defence of India Act. The 
Provincial Government has power to make such a rule and also to delegate its powers to 
the Road. Traffic Board. a - 
TK. S. Srinivasacharya and K. V. Rajagopalan for Petitioner. 


K.S. 
Wadsworth, J. Annapurnamma v. Suryaindrayana. 
10th September, 1943. A.A.O. No. 120 of 1942. 


decree—If extinguishes the liability for costs of execution. Pe re ee 
The liability for costs of execution is not specifically dealt with in Madras Act, IV of 
1938, at all. But such a liability, if the judgment-debtor is an agriculturist, is clearly- a 
debt originating on the date on which the execution is ordered. It cannot be held that 
the liability for costs of execution, if it exists, has been cancelled by the amendment of the 
decree in scaling down. Where an execution petition has simply been closed for statistical 
purposes, it remains in theory at any rate a pending execution and when a judgment-debtot 
applies to record satisfaction by payment of the amount due on the face of the amended 
decree after scaling down it is open. to the executing Court to go into the question as to the 
liability for execution costs on which there has not yet been an adjudication, Re a 
Venkatammal v. Ramaswami Atyar (1940) 2 M.L.J. 685, explained and distinguished, _ 


Madras Agriculturists’ Relief Act (IV of 1938)—Scaling down and amendment of 


Decision in C.M.A. No. 742 of 1941, followed. 


G, Balaparameswart Rao for Appellant. 
K. Kotayya for Respondent. 


K.S. mame ; 
 Wadsworih, J. Seshayya v. Subbayya. 
10th September, 1943. A.A.O. No. 600 af 1942. 


Civil Procedure Code (V of 1908), Order XLI, rule 27—(Madras Amendment) 
Evidence available to party at trial—Not to be admitted in appeal—A ppeal to be decided- on 
evidence on the yecord and not to be remanded for further evidence. = 2 

The Madras, Amendment to Order XLI, rule 27 of the Code of Civil Procedure, -does 
not warrant the admission in. appeal of evidence which was available to a party in the trial 
Court and was withheld for the reason that the party or his lawyer thought that. it was 
unnecessary. It is most undesirable for an appellate Court to give findings which -sub- 
stantially decide the matters in issue and ‘then send the case back to the lower Court with 
an unrestricted power for the parties to adduce further evidence in support of - their 
contentions. i in 

K. Kotayya for Appellant. 


Bos x Nabi for Respondent. ar e 
Kapten Ayyar, J. Abdul Azeez, In re. 
13th September, 1943. Cr.M.P. No. 733 of 1943: 


Criminal Procedure Code (V of 1898), section 517—Accused convicted under City 
Police Act, section 65 of being found in possession of hides suspected to be stolen—Confis- 
cation—If can be ordered of the cart in which the hides were carried. : m 

It was suspected that certain hides were either stolen property or property fraudulently. 
obtained and since the accused in possession of them did not explain how he came ta be in 
possession of them, he was convicted under section 65 of the City Police Act. While con- 
victing him the cart in which the hides were carried as well as the hides were directed to be 
confiscated. On a petition by the owner of the cart who had hired it to the accused, 

‘Held: The offence being only in respect of the hides there was no justification. for 
passing an order, in respect of the cart, confiscating it. The only order that ought to have 
been passed -was an order directing the return of the cart to the accused from whose 
possession it was seized or to make an inquiry as to whether the cart belonged -to the-owner 
claiming it and pass necessary orders. 

T. Sampath Aiyangar for Petitioner. - Eai 4 l 

The Crown Prosecutor (P. -Govinda Menon) on behalf of the Crown. 
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Kuppuswami Ayyar, Ja TR i : dh Punnayya v. Subba Rao. 
Ttk September, 1948. A.A,A,O. No. 235 of 1942, 

Progincial Insolvency Act (V of 1920), section 78 (2)—Proviso—Scope—Order of Insol- 
vency Court that a debt was not proved and rejection, of proof—Debt cannot be considered 
as proved and time till date of annulment of debtor’s adjudication cannot be excluded in 
computing the period of limitation for recovery of such debt—Section 80—Order of official 
receiver rejecting proof—If order of Insolvency Court. 


It is only in cases where there is no order of the insolvency Court holding that a debt 
is not proved and rejecting proof of the same, that it could be said that the filing of an 
affidavig by the creditor would by itself be enough to show that the debt has been proved. 
Where there is an order rejecting the proof, the proviso to section 78 (2) of the Provincial 
Insolvency Act, cannot apply and the period till the date of annulment of adjudication of 
the debtor cannot be excluded in computing the period of limitation in respect of such debt. 
Under section 80 of the Provincial Insolvency Act the Official Receiver could be empowered 
to frame schedules and to admit or- reject proof of- creditors. The Official Receiver- has 
jurisdiction to pass such an order and such an order would be binding as an order of the 
Insolvency Court in respect of a debt sought to be proved by a creditor. 


` Y. Suryanarayana for Appellant. 
M. S. Ramachandra. Rao for Respondent. 


K.S. e—a — 


Kuppuswami Ayyar, J. | Chinnathambi v, Chinna Vava Rowthen. 
9th September, 1943. A.A.A.O. No. 263 of 1942. 


Malabar Compensation for Tenants Improvement Act (I of 1900), section 6 (3)— 
Deposit of amount of compensation for improvement directed in the original decree—If 
should be made before relief by revaluation of improvements could be asked for under 
the section, | 


Section 6 (3)! of the Malabar Compensation for Tenants Improvements Act does not 
direct the deposit of the amount shown in the original decree as compensation for the value 
of the improvements before a relief could be granted under the section. Accordingly the 
holder of a decree in ejectment in a suit for redemption of a kanom, though he has not 
paid the amount fixed by the Court as compensation for the improvements is not debarred 
from applying under section 6 (3) of the Act fora re-valuation of the improvements. 


Nam: Nair v. Kandan Ashtamoorthi Nambudripad, 8 L.W. 275, distinguished, -5 
D. A. Krishna Variar for Appellant. a ; i 
C. S. Swaminathan for Respondent. n 


KS. 
Lakshmana Rao ang Horwill, JJ. Chockkalingam Chettiar v. N agarathar 
13th September, 1943. National Bank, (in liquidation) Ramnad at Madura. 


A.A.O. No. 358 of 1943. 


Companies Act (VII of 1913), section 202—Order directing public examination of 
directors—A ppeatability—N otice to directors before ordering their. public examination on- 
applications unfer. section 196—Not essential, 


The terms of section 202 of the Indian Companies Act, are wide enough to cover an 
order directing publie examination of directors and such an order is appealable. : 


There is nothing in the rules which requires notice of applications under section 196 
of the Companies Act to be given to directors before the Court can pass an order directing 
their publie examination. 


K. V. Krishnaswani. Aiyar. and T. 8. Vaidyanatha Aiyar for Appellant. 
K. Bashyam and T. E. Srinivasan for Respondent. f o & 


e 


K.S. i —— l l f 


Wadsworth, J. * Venkatanarasimham v. Ramayya, 
16th September, 1943. C.R.Ps. Nos. 1256 and 1257 of 1942. 


Madras Agriculturists’ Relief Act (IV of 1938), section 10 (2) (i)—Delivery of 
possession of property to mortgagee to be enjoyeð for a fixed period in lieu of a cash 
yecéipt; arrears under earlier mortgage and a lump sum fixed as future interest—If exempt 
from operation of Act IV of 1988. 


An instrument, dated.é6th J uly, 1883, was described as a possessory mortgage. It 
atated that in discharge of an amount of Rs. 325, made up of Rs, 160 due onap 
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š ] ` 
mortgage. after giving up future interest, Rs. 110, received: in cash-that day and Rs. 55, 
being the future interest fixed-on that amount, the executant.mortgaged his: properties which 
had already been delivered to the possession: of. .the-demisee,-The:document further- said that 
the rent fixed for the period of 65 years was Rs. 325 and that the demisee was fo enjoy 
the property for the said period and hand the property back at the end of that period. 


Held, that the document cannot be said to stipulate for a rate of interest as due to 
the mortgagee and there was no rate of interest to which the.processes contemplated in 


In a lease of 30 years on payment of a fixed amount as premium the mere fact. that 
the premium is split up into a principal sum and future interest will not warrant an infe- 
rence that the document was intended to operate as a mortgage or that the mortgagor ‘could 
put an end to the tenure by paying any known or ascertainable sum and the debt cannot 
‘be scaled down under Act IV of 1938. 


M. 5. Ramachandra Rao and D. R. Krishna Rao for Petitioner. 
A. Lakshmayya for Respondent. . 


K.S. 
Kuppuswami Ayyar, J. Raja Veerabasava Chikka Royal, In re. 
16th September, 1943. Orl.R.C. No. 70 of 1943. 


= ore (Cr1.R.P. No. 66 iof. 1943). 


_ Madras Local Boards Act (XIV .of 1920), sections 171 and 207 and Schedule VIIi— 
.Prwate market continuing after the Act came into force—Necessity: for license—Receiver 
appomted by Court holding the market without license—Prosecution—Sanction of Court 
appointing recewer not essential. 


_ Under section 171~ of the Madras Local Boards Act, even old private markets which 
are continued after the new Act came into force could ‘be had only after taking out 
license and where such license is not taken out, the person holding the market is liable to 
conviction. Where -the person ‘holding such market is a receiver appointed’ by a Court,. the 
failure on the part of the receiver to take out a license is an act which is in excess of the 
powers of the receiver and hénce no. sanction of the Court which appointed him as receiver 
is necessary before he can be prosecuted for failure to take out a license. 


S. Panchapagesa Sastri for N. C. Vijayaraghavachariar and N. C. Srinivasan for, 
Petitioner. ii - l 


A. Bhujanga Rao for’ Panchayat Board. a 
© The Publie Prosecutor (VY. L. Ethiraj) on behalf of the Crown. ` 


K.S. EE men anga 
Kuppuswmi Ayyar, J... are i o. Marana Goundan, In re.. 


24th September, 1943. z Cr.R.C: No.. 613 of 1943. 
< D i : (Cr.R.P. No. 565 of 1943). 


Criminal Procedure Code (V of 1898), section 253—Order of discharge by Bench of 
Magistrates giving benefit of the doubt to accuset—If should give reasons. 


The Criminal Procedure Code does not provide for the recording of evidence by the 
Magistrate who gives the benefit ‘of- the doubt: to the accused and discharges him under 
section 253 and the mere failure of the Magistrate to record any evidence and to give 
reasons for his order discharging the accused under section 253 is no ground for ordering 
a re-trial. i 2 & 

V. Rajagopalachari for Petitioners. 
The Publie Prosecutor (V. L. Ethiraj) on behalf of the ‘Crown. | as 


K.S. ngg EA AE, ee 
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i ` Somayya. J. l E © lO Venùkatarayudu J., Narasimham. 
17th September, 1943. . l A.A.A.O. No. 35 of 1943. 


Provincial Insolvency Act (V of 1920), section 37—Annulment of adjudication and 
vesting of estate in appointee under section 37 for admunistration—Gredttors’ right to prove 
debt before the appomtee. 


The Court ‘when passing an order under section 37 of the Provincial Insolvency 
Act, vesting the property of the insolvent in an appointee, though the adjudication is 
annulled, retains control over the property of the debtor to the extent required to see that 
the distribution of the assets is made fairly between all the creditors of the insolvent. It 
cannof be said that after the annulment of adjudication the appointee under section 37 has 
no right to receive fresh proof or to admit the claim of any person who had not already 
-proved his claim in insolvency. 


I.L.R. 58 Mad. 908 (F.B.) and 1.L.R. 58 Mad. 1014, relied on. 


The question whether stich appointee can receive proof from creditors and investigate 
it or whether it is the Court that has got to do it, left open. 


K. Kotayya for Appellant. 


Ch, Raghava Rao for Respondent. i J 
K.S. Ea 

Kuppuswami Ayyar, J. Narasimha Chettiar, In re. 

23rd September, 1943. Crl. R. C. No. 591 of 1943. 


(Crl. R. P. No. 543 of 1943). 


Defence of India Rules (1939), rule 90 (3)—Conviction for hoarding small coins— 
Power to order confiscation of the coins—Applicability of section 517 of the Criminal 
Procedure Code. 


Where a person is convicted under rule 90 (3) of the Defence of India Rules for the 
offence of hoarding small coins, it is an offence to which section 517 of the Code of Criminal 
Procedure applies and the Magistrate can order confiscation of the coins. 


A.I.R. 1941 Bom. 412, distinguished. 
N. Suryanarayana for Accused. 
The Public Prosecutor (V, L. Ethiraj) on behalf of the Crown. 


K.S. —— i 
Kuppuswami Ayyar, J. = i - Meenakshisundaram Pillai, Ih re. 
24th September, 1943. Cri. R. C. No. 237 of 1943. 
, © (Cri. R. P. No. 207 of 1943). 


Penal Code (XLV of 1860), section 379-—Gist of offence—Removal of articles for com- 
pellbig payment of dues to accused—lf theft. 4 


The removal by the accused of certain articles from the complainant’s house for the 
purpose of compelling him to pay the accused his dues would not amount to theft as there 
was no dishonest intention. 7 


4 Crl. L. Review 379, followed, i E Se 

N. Appu Rao for Accused. aT oe ae, ee 

The Public Prosecutor (V, L. Ethiraj) on behalf of the Crown. 
“K.S, l 


Horwill, J.. . Alfred Paul, In re. 
28th September, 1943, i ' Cr.R.C. No. 605 of 1943; 
(Cr.R.P. No. 557 of 1943.) 


Criminal Procedure Code (V of 1898), section 190—Referred charge-sheet by Sub- 
Inspector of Police on the ground-ihat story of assault was exaggerated and complamant 
was not anxious about case—Power of Magistrate to take cognizance and try the case. 


Where in a case the ‘Police Sub-Inspector in his report referring the case to the 
Magistrate merely said that the story as to the assault complained of was exaggerated and 
that the complainant was not anxious about the case, it is open to the Magistrate to take 
cognizance of the offence upon that police report though the Police had treated the case 
as one of mistake of fact and referred it. 63 M.L.J. 679, distinguished. If the repart 
disclosed an offence, the grounds on which the Magistrate chose to take cognizance of the 
offence cannot be questioned after the trial is over, provided that there was material upon 
which he could act, 
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The fact that the Magistrate had to consider on the report whether’a prima facie case 


had been made out would not disqualify him either in law or in equity from procéeding 
: ° 


It is not illegal for a Magistrate to try an accused for a lesser offence provided that 
the Magistrate had not in order to try the case himself deliberately framed a charge of a 
lesser offence knowing that a more serious offence had been committed. l ' 

K. Subramaniam. for Petitioner. 


The Public Prosecutor (V. L, Ethiraj) on behalf of the Crown. 


K.S. ' ° 
Happell and Shahabuddin, JJ, Ellappa and others, In re. 
30th September, 1943. Cri. App. No: 437 of 1943. 


Evidence Act (I of 1872), section 133 and illustration (b) to section 114—Conviction 
founded on testimony of accomplice—V alidity, 


A conviction based on the uncorroborated testimony of an accomplice is not illegal; 
but the presumption that an accomplice is unworthy of credit unless corroborated in mate- 
rial particulars has become a rule of almost universal application. Under section 133 of 
the Evidence Act, a conviction can be founded on the testimony of an accomplice alone, but 
under illustration (b) to section 114 it may be presumed “that an accomplice is unworthy’ 


_ of credit, unless he is corroborated in material particulars ”, 


V. T. Rangaswami Aiyangar and K, Kalyanasimdaram for Accused. 
The Assistant Public Prosecutor (N. Somastundaram) on behalf of the Crown, 
K.S. 


Wadsworth, J. - Muthuswami Goundan v. Valliammal. 
30th September, 1943, A.A.O. No. 225 of 1943. 
Madras Agriculturists’ Relief Act (IV of 1938), section 8—Open payment towards a 
debt—Ap propriation—Presumption as to intention, 
The decision in Raghava Reddiar v. Devarajulu. Reddiar, (1942) 2 M.L.J. 724 has 
no application to cases in which the principal of the debt sued on includes no interest on 
previous indebtedness. 


M. Natesan for Appellant, ` 





N. Somasundaram for Respondent. ‘ < wog 
K.S. S 

Kuppuswami Ayyar, J. Velayudam Servai v. Special Officer, Panchayat Board, 

14th October, 1943. Ramnad, 

í Crl. R. C. No. 424 of 1943. 


(Crl. R. P, No. 381 of 1943). 


Madras Local Boards Act. (XIV of 1920). section 207 (2)—Order directing payment 
of fine of Rs. 5 per day until encroachment is completely removed—Can. be passed ony 


if there has been a prior conviction and then a conviction on a second charge-sheet. 


Section 207. (2) of the Local Boards Act reads as if an order directing the payment 
of a fine of. Rs..5 per day until the encroachment is completely removed, could be passed 
only if there has been a first conviction for failure to remove or alter an encroachment and 
the person persists in failing to comply with the requisition. A second charge-sheet will 
have to be laid and it is only on conviction on such a charge-sheet a sentence could be awarded 
under section 207 (2) directing payment of a daily fine. 

` The failure of the Local Board to offer compensation in respect of damage caused: ` 
by the removal or alteration of the encroachment before requiring such removal or alteration 
in a a conviction for an offence punishable under section 207 (1) of the Local 
oards Act. 


N. Somasundaram for R. Sundaralingam for, Petitioner, 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown, 
E. R. Balakrishnan for Respondent. ii 
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Horwill, J. ae . Ethirajamma v. Kannayya Gupta. 
12th October, 1943. ` A.A.O. No. 83 of 1943. 


Ciu] Procedure Code (V of 1908), Order 22, rule 10 and Order 1, Rule 10—Applicabi- 
lity—Mortgagee’s suit for declaration that hypotheca belonged to her mortgagors and not 
to others who claimed tt—Purchaser of the property in execution of the morigage-decree— 
Right to be added as plaintif in declaration suit. 1 aS 


X, a mortgagee filed a suit praying for a declaration that the suit property belonged 
to her mortgagors, defendants 6 to 9 and not to defendants 1 to 5 who were claiming 
title to it. During the course of the suit for declaration, the decree obtained on the 
mortgage was executed and Y purchased the property in Court-auction. X thereby lost 
all interest in the property and Y having acquired the property, sought to be brought 
on record as the plaintiff in the suit in the place of X the existing plaintiff, The appli- 
cation was made under Order 1, rule 10 and Order 22, rule 10, Civil Procedure Code. 


Held: Order 1, rule 10, does not apply but Order 22, rule 10, applies and permits of 
Y being added as a party. Merely because for the purposes of section 47, Civil Procedure 
Code, the auction purchaser is not a representative of the decree-holder it cannot be 
said that the mortgagee’s interest did not devolve on Y, the auction-purchaser. Y 
~ acquired an interest in the land even though that interest was not identical with that 
of the plaintiff. 1 Pat. 581 (P.C.). distinguished. The word “creation” in Order 22, 
rule 10 must have a meaning. Even if the interest of defendants 6 to 9 alone devolved 
on Y he must be added as a party in their-place and he would thereafter be-entitled to be 
transposed as plaintiff. 


P. Satyanarayana Rao and B. Srinvasamurtht for Appellant. 
P. V. Rajamannar and K. Subba Rao for Respondent. oF ane 


Kuo: 
Horwill, J. . E ) 2 er Mannarghat Union Motor Service v. 
12th October, 1943. ‘Nallammal and others, 


A.A.O. No. 2 0f.1943. 


Workmen's Compensation Act (VIII of 1923), section 3—Accident in the course of 
employment resulting wm death of workman—Dependants’ right to compensation— 
Questions of negligence and disobediencé of employer's rules do not arise. 


Motor Vehicles Act (IV of 1939), section g2— A pplicability—Ticket Inspector 
travelling on foot board of motor bus—If im charge of the vehicle contravening section 82. 


In a claim for compensation under the Workmen’s Compensation Act, .by the depen- 
dants of a ticket inspector of a motor bus who was killed in an accident while travelling 
on the foot board of a bus, in the course of his employment, 


Held: (1) According to section 82 of the Motor Vehicles Act “No person driving 
or in charge. of a motor vehicle shall carry any person or permit any person to be 
carried on the running board or otherwise than within the body of the -vehicle.” A 
person in charge of the vehicle is guilty of this offence when he permits some other 
person to stand on the foot board, not when he does so himself. It cannot be said that 
a ticket inspector assumed charge when he entered the bus and even if he did assume 
charge he would not be contravening section 82 of the Motor Vehicles Act, whére he 
did not permit some person other than himself to travel on the foot board. 


(2) It is clear from the. wording of section 3 of the Workmen’s Compensation Act 
that questions of negligence and disobedience of the employer’s rules only arise where the 
accident to the workman has not resulted in death. 


P.Chandrasekhara Menon for Appellant. , ag aa 76 pi 
K. P? Ramakrishna Aiyar for Respondent. : ` 


K.S. 
Kuppuswami. Ayyar, J. ; Perumal Servai, In re. 
15th October, 1943, Crl.R.C. No. 586 of 1943. 


(Cr1.R.P. No.-538 of 1943). 


Penal Code (XLV of 1860), section 147—Conunon object of assembly to commit an 
offence under the Cattle Trespass Act—Convictiom under section 147 of the Penal Code— 
Sustainability. 
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Even where the common object of an assembly was to commit an Offence under the 
-Cattle Trespass Act, and not an offence punishable under the Penal Code, a conviction 
under section 147 of the Penal Code, is sustainable. e, - @ 


A. S. Sivakammathan for Petitioner. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. a 
K.S. a l l 

“Kuppuswami Ayyar, J. i 7 _ Karan, Jn re. 

20th October, 1943. a Cr.R.C. No. 792 of 1943. 


(Cr.R.P. No. 738 of 1943). 


. Penal Code (XLV of 1860), section 21 (a)—Talayari, when a public servant— 
ae of talayari assisting m kist collection—Offence under section. 332, Indian 
Penal Code, 4 | 3 ns 


The talayart is a permanent servant of the Crown and he exercises some of the 
functions referred to in section. 21 (a) of the Penal Code. When assisting the Village 
Officer in the matter of the collection of kist he is a “public officer” and: a person 
assaulting him-while exercising such functions'is guilty of an offence punishable under 
section 332 of the Penal Code. : i >; 


1 Weir 342 and I.L.R. 3 Lah. 440, distinguished, 


K. S. Ramabhadra Aiyar for Petitioner. » 
K.S. 
Kuppuswami Ayyar, J. Mahammad Annavar, Jn re. 
215t October, 1943. Cr.R.C. No. 650 of 1943. 


(Cr. R.P. No. 601 .of 1943). 


Crime—‘ Preparation” and “attempt” —Tests. 


Where a cart had been engaged by the accused to go to Berhampore (in the Orissa 
Province) for importing jaggery from the’ Madras Province in contravention of the 
Defence of India -Rules, rules 81 (2) and 81 (4), and but for the fact that the Sub- 
Inspector of Police was able to detect the accused before he reached the boundary of 
Orissa he would have taken the jaggery into Orissa, it cannot be said that there was . 
only “preparation” and not “attempt”. A.I.R. 1932 Mad. 507, distinguished. 


K. S. Jayarama Aiyar and N. Bapirazu for Petitioner. oe 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.S, - 


Kunhiraman, ika Manavedan Tirumalpad v. Amirchand Dwarkadas. ` 
25th October, 1943. C.C.C.App. No. 54 of 1942. 


“Limitation Act (IX of 1908), Article 36—Shareholder’s claim for damages against 


directors of company for incorrect statements in prospectus—Lunitation, 


_ whe claim of a shareholder for damages against the directors of a company for 
incorrect statements in the prospectus .under section 100 of the Companies Act, is 
governed by Article 36 of the Limitation Act. 11 Bom. 133 and 35 I.C. 98, referred to. - 


N. A. Krishna Aiyar and S. R.Subramania Aiyar for Appellants. 


Arunachalam, Jagannadha Das & C o., K. R. Vepa, M. Shama Das and 
S. K. Gajendra Naidu for Respondents. 


K.S. 
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© Horwill, J, 0 . + Gopala Rao J. Venkataramayya. 
12th October, 1943. | A.A.O. No. 119 of 1943. 


Trinsfer of Property ‘Act (IV of 1882), section 53-A—Transferée im possession in 
pursuance of agreement to sell—Suit by for specific performance—Right to positive rehef 
by way of temporary injunction restraining transferor and others from interfering with 
his possession, 


A transferee in possession of immovable property in pursuance of an agreement to 
sell is, while suing fori specific performance of the agreement to sell, entitled to ask for 
a temporary injunction restraining his transferor and others from interfering with his 
possesion. Probodh Kumar Das v. Dantmara Tea Co., Ltd., (1940) 1 M.L.J. 75, 
distinguished. 


B. Sttarama Rao and N. V. B. Sankara Rao for Appellant. j 

A. Lakshmayya for Respondent. = 

K.S. 

Horwill, J. ; Veerayya v. Sivayya and others. 
15th October, 1943. S.A. No. 1428 of 1942. 


Hindu Law—Gift deed in favour of woman by her step-sons for her maintenance— 
Interest conveyed—Lamited or absolute. 


A deed of gift in favour of a step-mother giving her certain property recited that it 
was “for your maintenance throughout your lifetime and for the purpose of offering 
Nitya Nivedya Deeparadhanalu at the tomb of our father. You may enjoy the property from 
now as you please. While so, we or our heirs shalt never raise any kind of disputes either 
with you or your heirs.” On a construction of the will, 


Held: The expression “you may enjoy the property as you please” indicates that the 
donee was given an absolute interest and the last sentence “we shall never raise any kind 
of disputes with you or your heirs” indicates that what was conveyed was an absolute title. 


M.S. Ramachandra Rao and D. R. Krishna Rao for Appellant. 
Ch. Raghava Rao and G. C. Venkatasubba Rao for Respondents. 


K.S. 


Horwill, J. Nagappa Chettiar v. Ramanatha Ganapadigal. 
18th October, 1943. S.A. No. 1291 of 1942. 


Estoppel—If operates against any person claiming through the person who ts estopped. 


The plaintiff sued for a declaration that the property which he sought to attach belonged 
to his judgment-debtor, the 2nd defendant and not to his sister’s son, the Ist defendant, 
in whose grand-father’s favour he had executed a sale deed on 9th January, 1912. Both 
the lower Courts found that the transaction of 9th January, 1912, was a sham and nominal 
one and that the property continued to belong to the 2nd defendant (the plaintiff’s judgment- 
debtor) down to the date of the attachment. On appeal by the Ist defendant it was 
contended that since the 2nd defendant could not question the right of the 1st defendant 
in a transaction to which they were both parties and in which they had jointly committed 
fraud, the position of the plaintiff could not be any better, because he claimed through the 
2nd defendant and was equally bound by the estoppel which would operate against the 
2nd defendant if the 2nd defendant had put forward such a claim. 

Held: Estoppel operates personally against the person who is estopped, not ordinarily 
through any one claiming through him. 

Audinarayudu v. Mangammd, (1943) 2 M.L.J. 300, cannot have any application to 
a case which is unrelated to section 53-A of the Transfer of Property Act. Further the 
ist defendant cannot rely on his own fraudulent act in obtaining possession to shield the 
property from the creditors. 

C. Padmanabha Atyangar for Appellant. 


T. V. Ramiah for Respondent. 


K.S. 
Wadsworth, J. L. M. Bank at Kangayan v. Kittuchami Goundan. 
21si October, 1943. C.R.P. No. 486 of 1943. 


Madras Agriculturist Relief Act (IV of 1938y, sections 7 and 8—Payments by non- 
agriculturist co-debtor—Appropriation to costs and interest due under decree—If can be 
re-appropriated by agriculturist debtor towards principal after cancelling interest. 


Where the effect of an appropriation of payments by a non-agriculturist co-debtor 
has been to discharge a decree for interest and costs and the agriculturist-debtor contended 
that the agreement between the decree-holder and the co-debtor hy which the appropriation 
was made was contrary to the provisions of Act, IV of 1938, which under section 7 of 
the Act can be ignored and that the Court can re-appropriate the payment made by the 
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non-agriculturist debtor on the basis. that there was no interest outstanding under the 
decree towards which it can be adjusted, ; 
Held that, there is no power under Madras Act IV of 1938 to tear up an *appro- 
priation made at the instance of one of two joint debtors merely in order that the Joint 


debtor who is an agriculturist may get cancelled the interest which is no longer due and 
obtain an additional advantage from his co-debtor’s payment by way of, reduction of 


principal. | 
T. K. Sundararaman for Petitioner. : 
D. Ramaswami Aiyangar and T. P. Kannabhiram for Respondent. 


" K.S, 


Horwill, J. ; Ponnusami Voikkaran v. Gopalaswami Ayyar. 
22nd October, 1943. A.A.A.O. No. 73 of 1943. 


Limitation Act (IX of 1908), Article 182 (5)—Order rejecting execution petition 
without its being numbered—When “final order” saving limitation for subsequent execution 
application. 

As a decree-holder did not produce a copy of the decree (which he was called upon 
to produce, on his filing his application for execution) his execution petition was “rejected” 
without its being numbered and taken on file. On a question as to whether the order 
saves limitation under Article 182 (5) of the Limitation Act as a “final order” made on 
an application in accordance with law, 

Held: The provisions of Order 21, rule 11 (2) of the Code of Civil Procedure having 
been complied with ‘the application will be one in accordance with law and the word 
“rejected” is final enough. 

The mere use of the word “rejected” and the fact that the application was not 
numbered cannot be taken as an indication that the Court thought the application was 
one not in accordance with law. The proper procedure of the Court before calling 
upon the applicant under sub-rule (3) of Order 21, rule 11 to furnish a copy of the 
decree is to take the application on file and number it; but it is unfortunately a very 
general practice to require the applicant to produce a certified copy of the decree—and 
very often to file a draft proclamation also—before the application is numbered. One 
cannot presume that because a Court calls upon a_party to do this even before it numbers 
the application, -it has considered the scope. of Order 2], rule 11 (2) and come to the 
conclusion that the application is not in accordance with law. The fact that the order 
“rejected” was passed on the application is itself an indication that the Court considered 
the application to -be before it judicially, or it could not’ have ‘passed such an order. 


Syed Ghulam Khadir Sahib v. Viswanatha Ayyar (1942) 2 M.L.J. 768, distinguished. 
Govinda Prasad v. Pawankumer, 56 L.W. 444, referred to, 

S. Ramachandra Atyar for Appellant. 

K. V. Ramachandra Atyar for Respondent. 


K.S. 


King aud Shahab-ud-din, JJ. Muniandi Servai, In re. 
2nd November, 1943. R.T. No. 186 of 1943. 


(Cr. App. No. 654 of 1943). 


| Penal Code (XLV of 1860), section 300, Exception 4—Blow with rice-pounder during 
exchange of abuse between the accused and the. deceased—If falls within exception 4 of 
section 300—Absence of motive or intention to kill—Effect. 


Where there was no fight between the accused and the deceased but only an exchange 
of abuse and the accused in picking up a rice-pounder and hitting the deceased with such 
force as to cause an extensive fracture of the skull did take undue’ advantage and acted 
in a cruel and unusual manner, exception 4 to section 300 of the Penal Code does 
not apply. 

Even if there is no motive to kill the deceased, it cannot be said that the accused 
while hitting the deceased with a rice-pounder (which must be deemed to be a deadly 
weapon) did not intend to cause the injury which led to her death. The accused intended 
to inflict the injury which he actually inflicted and he must have known that such an. 
injury is sufficient in the ordinary course of nature to cause death. In the’ circumstance 
the accused’s act amounts to the offence of murder. It cannot be said that in every case 
of death resulting from a single blow dealt in heat of passion, the offence is-not murder, 

Emperor v. Sardarkhan Jaridkhan, T.L.R. 41 Bom. 27, distinguished. . 

K. Veeraswami for Accused. 

The Assistant Public Prosecutor (N. Somasundaram) on behalf of the Crown, 


K.S. 
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Horwill, J. a Mattalifi alias Muhammad Abdul Khader ġ. 
llth October, 1943. ` Meenakshisundaram Pillai, 
ý A.A.O. Nos. 12 and 89 of 1943. 


Civil Procedure Code (V of 1908), section 51, Proviso and Order 21, rules 17, 37 and 40— 
Decree-holder not debarred from executing decree by arrest because of proviso to section 51 
—Discretion of Court whether or not it will order arrest, 


Even though the decree-holder is not debarred from executing his decree by arrest because 
of the proviso to section 51 of the Civil Procedure Code, it does not prevent the executing 
Court from exercising a discretion whether or not it will order arrest. Reading Order 21, 
rule 37 and Order 21, rule 40 together is manifest that the Court has no discretion where the 
judgment-debtor does not appear; but that it has a discretion where the judgment-debtor 
does appear, 


LL.R, 6 Lah, 548, explained. 


V. Raniaswamt 4iyar for Appellant. ore 
K. S. Champakesa Aiyangar, Srinivasan and Srinivasan for Respondent. 
KS. ee Semen, 
Wadsworth, J. Pitchayya v. Venkata Ranga Rao. 
204) October, 1943. A.A.O. No. 64 of 1943. 


Madras Agriculturists Relief Act (IV of 1938), section 8—Mortgage in respect of cash 
advance of Rs, 2,500 repayable in nine yearly payments of Rs, 537-8-0 each—Scaling down— 
“Interest” —Meaning, 


P executed a mortgage on 27th September, 1930, in respect of a cash advance of 
Rs. 2,500. The contract stipulated for nine yearly payments, each of a sum of Rs. 537-8-0 
by the mortgagor to the mortgagee. It did not state how this annual instalment was made 
up. It also stipulated that if any instalment was overdue, it would carry compound 
interest with annual rests at Rs. 1-9-0 per cent. per mensem. P applied under the rules 
framed under Madras Act IV of 1938 for a declaration of the amount due. The trial 
Court held that by the terms of the contract no interest was payable except under the 
default clause and that the whole of the sum repayable in-instalments, namely, Rs. 4,837-8-0 
we the pene and no portion of~it was liable to be cancelled under Act IV of 1938. 

n appeal, - 


Held: Though the contract does not in terms say that each instalment shall represent 
so much interest and so much principal, the contract stipulates for an advance of Rs. 2,500 
against which repayments spread over a period of nine years are to be made amounting to 
Rs. 4,837-8-0. The excess over the original advance is certainly the compensation which 
the creditor gets for lending his money for the particular period. When used with 
reference to a loan, “interest” means the profit or advantage: which the creditor gets by 
giving to another the use of his money. Such profit is “interest” by whatever name it is 
called, or even if it is called by no name at all. Accordingly Rs. 2,500 is the principal 
under the contract and the amount due must be determined after scaling down the debt 
whereby the whole of the interest as on Ist October, 1937, will be cancelled and the principal 
will carry interest from that date at 614 per cent. per annum. 


A, Lakshmayya for Appellant. 
K., Kameswara Rao for Respondent, 


K.S. 
Horwill, J. Board of Commissioners.for Hindu Religious 
25th October, 1943. Endowments, Madras v. Seshacharyulu. 


S.A. Nos. 802 and 803 of 1942. 


Madras Hindu Religious Endowments Act (II of 1927), section 69—Property granted 
to archakas burdened with service—if liable to contribute under section 69. 


Where some properties are granted not to the temple itself but to the archakas burdened 
with services.to the temple the archakas are not liable to contribute under section 69 of the 
Hindu Religious Endowments Act on account of such property, 


Section 9 (2) of the Acf cannot be interpreted as giving a definition of “endowment” 
contrary to its accepted meaning so as to include a service inam held by a temple servant. 


56 Mad. 731, referred to. 
P, V. Rajamanuar and M. Seshachalapathi for Appellant, 
V. Govindarajachari for Respondents, 


K.S. be ies oo ee 


NRC || 


28 


Bell, J. ` ` Sk Venkataseshayya v. Soma Ramayya. 

27ih October, 1943, C.R.P. Nos. 1503, etc. of 1943. 

Limitation Act (IX of 1908), section 19—Debtor merely touching the pen of the writer 
making a mark for the debtor regarding endorsement in promissory note—Sufficiency 
as acknowledgment, f 

Where it is found that the debtor, an illiterate person, touched the pen of the writer 
who made a mark for the debtor in respect of an endorsement on a promissory note, there 
can be no clearer authority to sign than would be given by touching the pen (which is 
customary) and indicating that the writer is to make a mark; and there is sufficient legal 
acknowledgment under section 19 of the Limitation Act. | ° 

Karuppayya Thevar v. Subbayya Thevar, (1935) 159 I.C. 158, distinguished. 

K. Umamaheswaram, A. Kuppuswami and V. Parthasarathi for Petitioners. 

A. Gopalacharlu for Respondents. 


K.S. 
Chandrasekhara Ayyar, J. Rev. Kolandai v. Rev. Gnanavaram. 
2nd Noveniber, 1943. S.A. No. 38 of 1943. 


Hindu Law—Joint fanuly—Monager—Gift of small plot of land to enable a Roman 
Catholic Church being built—Competence—How far binding on coparceners, 

The gift of a plot of land to enable a Roman Catholic Church being built for the 
benefit of the Adi-Dravida converts to Christianity, is witltin the pious or charitable 
`- purposes for which a Hindu joint family manager can within moderate and reasonable 

limits alienate family property so as to bind his coparceners. Bringing in religious and 
doctrinal differences in measuring pieties and charitable dispositions of people will do 
more harm than good. 


Messrs. Pais, Lobo and Alvares for Appellant. 


N. Somasundaram for Respondent. i 
K.S. 

Kuppuswami Ayyar, J. . Ethirajulu Chetty & Co. v, Sundararama Ayyar.. 

4th November, 1943, i A.A.O. No. 152 of 1943. 


_ Arbitration Act (X of 1940), section 28 (2)—Takes away power of arbitrators to 
extend time to submit their award. = 

Under Act X of 1940, the arbitrators are given four months’ time and the umpire two 
months’ time to submit fheir award in the absence of. any express intention to the contrary. 
Under the prior Act (IX of 1899): the arbitrators had three months’ time and the umpire 
one month’s time and the Act empowered the arbitrators to extend the time. But in the 
Act of 1940, section 28 (2) has taken away such power from the arbitrators to extend 
the time. ; 

B. Venkataramiah for Appellant. 

C., Vasudevan for Respondent. 


K.S, 


King and Shahabuddin, JJ. Siluvai Anthony Nadar, In re. 
10th November, 1943, Referred Trial No. 164 of 1943. 


Evidence Act (I of 1872), section 33— Witness whose presence cannot be obtained 


without delay or expense—Deposition before commilting Magistrate in charge of murder— 
When admissible in Sessions trial. 


In a trial for murder the principal evidence against the accused consisted of the 
deposition of X before the committing Magistrate. This deposition was admitted as direct 
evidence at the Sessions under the provisions of section 33 of the Evidence Act on the 
ground that X had joined the army and his address was not known. As a matter of fact 
there was no satisfactory proof of sufficient enquiries as. to the address of X, It was 
found that X was actually at Muttra in Northern India. The admission of the evidence 
was sought to be supported on the ground that his presence cannot be obtained withont an 
amount of delay and expense which would be unreasonable. 


Fleld, that the delay or expense will not be a ground for admitting the deposition 
before the Magistrate haying regard to the public interests involved in examining, in the 
box and in the presence of the Sessions ge and the assessors the principal witness upon 


so serious a charge as murder and thaf in the circumstances the convictions must be set 
aside and a re-trial held on the same charge. 


A. K.Pavithran for Accused. 
The Public Prosecutor (V. L; Ethiray) on behalf of.the Crown, 
K.S, l 
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Horwill, J, EA eto e ” “Parvathi eis v. Akkalath Kalarithar. 
2nd N oveniber, 1943, S.A. No. 1528 of 1942; 


Malabar Compensation for Tenants’ Dianani Act (I of 1900), sections 
5, 6 and /—Improvements made after filing a suit for ejectment and in spite of injunction— 
Right to compensation, 

According to the wording of sections 5, 6 and 7 of the Malabar Compensation for 
Tenants’ Improvements Act, the tenant is entitled to compensation for all improvements 
made up to the date of dispossession, even though some of the improvements may have 
been made after the suit for ejectment had been filed and even after a decree had been 
passed. e The Court has no discretion in the matter and it cannot refuse to order compen- 
sation to be paid merely because the tenant has disobeyed an order of the Court in carrying 
out the improvements by building the superstructure in spite of an injunction order. The 
passing of an order of injunction only means that at the time the order was passed, the 
Court was satisfied that the property was in danger of being wasted, damaged, or alienated; 
it does not mean that any act done by the tenant subsequent to the order of injunction neces- 
sarily amounted to wasting, damaging or alienating the land. The question whether_the 
execution of the building has added to the value of the holding is a question of fact. Even 
if it adds to the value of the holding, it does not necessarily follow that the increased value 
of the holding on account of the completion of the building is satisfactorily measured by 
the amount of money spent by the tenant in erecting the building. The value of the 
improvements down to the date‘of dispossession has to be estimated. 

P. Govinda Menon for Appellant. 

B. Pocker for Respondents. 


KAS. ———_ gg: 
Kuni Raman, J. Narayana Nadar v. Naina Muhammad. 
3rd November, 1943. S.A. No. 1016 of 1942. 


Civil Procedure Code (V of 1908), Order 38, rule 9—Dismissal of suit—Effect on 
attachment before judgment—Decision of appellate Court reversing decree of trial Court— 
Effect—Purchaser of property m the interval—Rights of. 

Where the alienations of property attached before judgment between the date on which 
the interim attachment became dissolved by reason of the dismissal of the suit and the date on 
which that attachment can be said to have become restored by reason of the reversal of 
the decree on appeal, were made bona fide, the alienee is in the position of a bona fide 
transferee for consideration of the property, and the restoration of the attachment conse- 
quent upon the decision of the High Court on appeal cannot affect prejudicially the rights 
of the altenee as he became a bona fide transferée of the property. < at a time when no 
attachment was subsisting on the property. f 

Ch. Raghava Rao for Appellant. 

B. Sitarama Rao and S. K. Sundaram for Respondent. 


K.S. ; 
Mockett and Shahab-ud-din, JJ. Meyappan Serval v. Rathnavelu Chettiar, 

5th November, 1943. A.A.O. No. 161 of 1942. 

Civil Rules of Practice (Madras High Court), rule 144Note dated 19th March, 1926, 
ee the making of order “struck off’ on execution petitions—Desirability of 
rescinding 

The continuation of the note“ dated 19th March, 1926, under rule 144 of the Civil Rules 
of Practice 1s hardly desirable in view of the numerous occasions on which the Courts 
have condemned the use of the words “struck off’. That is likely to confuse the District 
“and Subordinate Judges and District Munsiffs and the desirability of its being rescinded 
should be considered. If the words “struck off” are permissible in the sense indicated in 
the note, it makes difficult the determination of whether an execution petition has been 
disposed ‘of finally or ‘only for statistical purposes. 

An order on an execution petition “struck off” is not, unless there are special circum- 
stances, a final disposal and therefore it could be revived by a later application, 

R. Viswanathan and T. R. Srinivasan for Appellant. 

= A Venugopalachariar and G. R. Jadadisa Aiyar for Respondents. 


Horwill, J. Athmaram’s Charity Estate v. Packiri Muhammad Rowther. 
Sth November, 1943. S.A. No. 1367 of 1942. 

Trust—Alenation of trust property—Sutt for declaration of invalidity and recovery— 
If maintainable by de facto trustee. 


© *Note—Use_ of the word “Recorded” as a final order deprecated— 

- The High Court considers that even in the case of execution petitions which have been 
successful the use of the word “Recorded” as a final order should be avoided, as it does 
not represent any judicial act. If what is intended is that the proceedings in execution 
petition are closed and that no further proceedings in execution will be taken without a 
further execution petition, the petition may be “struck off” that is taken off the file of 
pending applications and sent to the Record room. (H.C.Dis, 778 of 1926.) 
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The appellant claiming to haye acquired the office of trustée by virtue of a will and a 
transfer -sued as trustee for recovery of trust property alienated to the respondent. The 
first Court dismissed the suit, holding that the appellant hdd failed to prove tha? he. was 
a de jure trustee and that he could not succeed merely as a de facto trustee. The first 
appellate Court held that if the appellant was a de facto trustee, he could be given a decla- 
ratory decree that the alienation was not binding on the institution but not a decree for 
possession. On second appeal. 


Held: As the appellant claimed io have acquired the office by virtue of a will and a 
transfer it would be wrong that he should be permitted to maintain a suit without proving 
that he had acquired a title to the office of trustee which would entitle him to represent the 
institution and recover possession. A de facto trustee is a trustee de son tori and in no 
better position than a trespasser, - 

Vedakannu Nadar v. Ranganatha Mudahar (1938) 2 M.L.J. 663, followed. 
: Mahant Ramcharan Das v. Naranji Lal, I1.L.R. 12 Pat. 251 (P.C.) and Mahadeo 
Prasad Singh v. Karia Barti, .L.R. 57 All, 159 (P.C.)}, distinguished. 

R. Sundaralingam for Appellant. 

A. V. Viswanatha Sastri and SR. Chandran for Respondent. 


K.S. l 
| Kuppuswami Ayyar, J. Lakshminarasimha Raju v. Narayana Raju. 
9th November, 1943. A.A.A.O. No. 88 of 1943. 


Execution proceedings—Subsequent purchaser of portion of hypotheca impleaded in 
mortgage suit—Not precluded from raising objections in the execution and need not file 
separate suit, 

A suit was.filed for recovery of money due on a mortgage-deed. The right of the 
mortgagors (defendants 1 and 2) was subsequently purchased by the: 3rd defendant and 
the 4th defendant had purchased items 4 to 6 of the properties in a sale in execution of 
a simple money decree obtained against the original mortgagors and was therefore impleaded 
in the suit as 4th defendant. When in execution of the final decree in the mortgage suit 
the properties were brought to sale the 4th defendant filed a petition objecting to the sale 
of the kudivaram rights in the property purchased by him and wanted the melvaram interest 
alone to be sold. The decree-holder objected to the Court going into that question stating 
that it was not open to the fourth defendant to dispute the correctness of the decree. 

Held: The 4th defendant having been impleaded as a party to the suit, he was not 
debarred from raising the objection in the execution proceedings. 

(1940) 2 M.L.J. 305; relied on. 

(1941) 2 M.L.J. 622, distinguished. 

P. Satyanarayana Rao and P. Satyanarayana Raju for Appellant. 

M. Appa Rao for Respondent. 


K.S. l 
Horwill, J. . _. The Crown Prosecutor, Madras v. Ramanjulu Naidu and others, 
t2th November, 1943. - Criminal Appeal No. 46 of 1943. 


_ . Criminal Procedure Code (V of 1898), sections 254 and 256—Prosecution giving up a 
witness before framing of charge—If prevented from letting in his evidence at the trial. 


It is a general rule of law and equity that the prosecution is at_liberty to examine whom- 
soever it pléases until the prosecution case has been closed. The prosecution case 
does not end with the framing of the charge. The prosecution does not close until the 
defence begins. Accordingly the prosecution cannot be prevented from examining a 
witness before the closing of the prosecution even though such witness has been given up 
before the framing of the charge. 

The Crown Prosecutor (P. Govinda Menon) for Appellant. 

A a ROR Mudahar, B. T. Sundararajan and S. A. Raja for Accused, 


King and Shahab-ud-din, JJ. Singarama Padayachi and others, In re. 
12th November, 1943. __ h Cr.App. No. 506 .0f 1943. 
. Penal Code (XLV of 1860), section 300, Thirdly—Scope—tInjury suficient to cause 
death in the ordinary course of nature—Test, h 


It cannot be accepted that an injury sufficient in the ordinary course.of nature to cause 
death is an injury, which inevitably and in all circumstances must cause death. If: the 
probability of death is very great, the requirements: of -clause, Thirdly, under section 300 
of the Penal Code, are satisfied, and the fact that a particular individual may by the fortu- 
nate accident of his having secured specially skilled treatment, or being in possession of 2 
particularly strong constitution, have survived an injury which would prove fatal to the 
majority of persons subjected to it, is not enough to prove that such an injury is not suffi- 
cient “in the ordinary course of nature” to cause death. 

K. S. Jayarama Aiyar for V. V. Radhakrishnan for Accused. 

The Public Prosecutor (V. L. Ethira7z) on behalf of the Crown, 


K.S. / 
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“Kunbi Raman, J. eA Corporation of Madras J. Brithichand Sowcar. 
29th October, 1943. C.C.C. App. No. 39 of 1942. 


Madras City Municipal Act (IV of 1919), sections 103, 390-A and 411—Charge : for 
arredrs of property tax—Enforceability against any portion of property for the entire amount 
—Section 390-A—Period of limitation fixed by—If retrospective—Section 411—E fect; 


The charge for arrears of property tax declared by section 103 of the Madras City 
Municipal Act can be enforced against any part of the property subject to the charge. 
The sum paid by the Government as compensation on a compulsory acquisition of portion of 
the property will be substituted security for the purposes of enforcing the charge for 
property tax and the period of limitation in such circumstances 1s 12 years. 

s hough according to the new section 390-A of the City Municipal Act which came into 
force in April, 1936, the period of limitation for suits for recovery of taxes has been reduced 
to three years, it has no retrospective effect and cannot affect the substantive right which 
had been acquired (prior to the coming into force of the new section) by the Corporation to’ sue 
for recovery of property tax within 12 years. Further all arrears of tax due prior to the 
amendment of the Act made by section 390-A must be regarded as tax payable under 
the amended Act by virtue of section 411 and the amendment does not deprive the Corpo- 
ration of such rights. 

_ Section 411 enables arrears accumulated before the introduction of the amendment to 
be recovered by following the procedure prescribed by the amended Act. Accordingly 
a claim for arrears prior to more than 3 years from date of suit cannot be deemed to 
be barred in the circumstances. 

A. Suryanarayaniah for Appellant. 

S. Ramanujachari for Respondent. 


“K.S. : 
Kuppuswami Ayyar, J. ` Kannappa Chettiar v. Subramanian Chettiar. 
2nd November, 1943. A.A.A.O. Nos. 120 and 121 of 1943. 


Provincial Insolvency Act (V of 1920), section 68—Sale of property in course of ad- 
ministration—Insolvent when “person aggrieved” entitled to apply for setting aside sale. 

Where the objection of the insolvent is only as regards the manner in which the estate 
is administered and no fraud or illegality or mutual mistake is alleged in respect of a sale 
of the property, the insolvent cannot be said to be a person aggrieved by the act of the 
Official Receiver entitling him to file a petition under section 68 of the Provincial Insolvency 
Act for setting aside the sale, i - f i 

49 Mad. 461 and 50 M.L.J. 358 (F.B.), followed. 

67.M.L.J. 942, (1943) 1 M.L.J. 127 and 44 C.W.N. 665, referred to. 

A.I.R. 1939 Lah. 499, dissented from. 


C. S. Venkatachartar and P. S. Sundaram for Appellant, 
A.C. Sampath Aiyangar and S. Krishnamachartar for Respondents. 


K.S. 


Shahab-ud-din, J. Bappan Kutty v. Kather Kutty. 
5ih November, 1943.. C.R.P. No. 925 of 1942. 


Civil Procedure Code (V of 1908), Order 1, rule 10—Suit against karnavan as represent- 
wig a Malabar tarwad—Compromise entered into by karnavan after passing of preluninary 
decree—Compromise prejudicial to interests of tarwad—Right of jenmi member to be.added 
as party and continue proceedings. ; 

“Where - in a suit: filed against the karnavan in a representative character and after the 
passing of the preliminary decree and pending the passing of a final decree the karnavan 
has entered into a compromise which would be detrimental to the interests of the tarwad, 
| the karnavan’s action would, amount to a breach of trust and a junior member has a right 
to be added as a party to continue the suit. Though every ‘junior member has not, 
as a matter of course, a right to come on record in a suit against the karnavan, if he 
satisfies the Court that the action of the karnavan in effecting a compromise is mala fide 
it is certainly to the advantage of the tarwad that the junior member should be allowed 
to come on record. Though the addition of a party is in the discretion of the Court where 
the petition to be impleaded has not been decided on the merits, the order is liable to be 
set aside on revision. 

B. Pocker for Petitioner. 

4 O. T. G. Nambiar, P. Chandrasekhara Menon and A. Achuthan Nambiar for Respon- 
ent. 
K.S. 


- Kuppuswami Ayyar, J. Parvathavardhanama v. Venkataramiah. 
10th November,. 1943. : A.A.O. No. 554 of 1942. 


_ Provincial Insolvency Act (V of 1920), section 53—Mortgage-deed by insolvent and 
his sons two years before, insolvency—Insolvency, Court if can set aside as regards the 


- sons also. 
NRC 
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. The Insolvency Court being a-Court of special jurisdiction constituted under the Pro- 
vincial, Insolvency Act, its jurisdiction and powers would be limited to and governed by 
the provisions of that Act. Under section 53 of that Act, a transfer coùld þe set aside by 
the Insolvency Court only “if the transferor is adjudged insolvent”. . Where it is*only the 
Hindu father that is adjudged insolvent and not his sons who were eo nomine parties to 
“a mortgage executed by the father within two years prior his adjudication as insolvent the 

transfer so far as it related to the sons cannot be set aside under section 53 of the Provin- 
cial. Insolvency Act by the Insolvency Court. Subramania Chettiar v. Subramania Goundan, 
A.I.R. 1935 Mad. 246, Palaniappa Chettiar v. Official Receiver, Madura, (1937) 2 M.L.J. 
427, Murugesa Mudah v. Official Receiver, Chittoor, (1943) 1 M.L.J. 24, and Virupaksha 
Reddi v. Chanalal Siva Reddi, (1943) 2 M.L.J. 87, considered and distinguished, | 
Apart from the question whether the attachment of the sons’ interests would deprive 
. the Official Receiver of his right to bring the properties to sale by exercising the power 
vested in the father to sell the interest of the sons in the joint family properties, the Insol- 
vency Court has no jurisdiction on the insolvency of a Hindu father to set aside a transfer 
so far as it was executed by the sons or on behalf of the sons by the father as guardian. 


A. Lakshmayya for Appellant. | , _ , 
M. S. Ramachandra Rao, D. Munikanniah, N. R. Amirthalingam, B. Srinivasamurthi 
and P. V. Vallabhacharyulu for Respondents. 


K.S. 
King and Shahab-ud-din, JJ. Ramaratnam and others, Im re. 
16th November, 1943. Cr.App. Nos. 415 to 418 of 1943, etc. 


Criminal Procedure Code (V of 1898), section 40—Government servant invested with 
certain powers—Reverting to original service after “foreign service’—Effect on powers 
originally invested. 

Ordinance II of 1943—Ride 23—Effect on section 32, Evidence Act. 

The evidence against the accused consisted of confessions recorded by a Tahsildar 
who was invested with the power to record such confessions on 5th June, 1941, when he 
was Deputy Tahsildar. From 7th September, 1941, to 4th September, 1942, he was in 
“foreign service” as Manager of an estate under the Court of Wards. On 4th September, 
he was posted as Tahsildar and no fresh notification was issued empowering him once 
more as Tahsildar to record confessions. It was argued that the notification of 5th-June, 
1941, had effect only up till 7th September, 1941, and confessions recorded after his reposting 
as Tahsildar were not admissible. : 

Held: The correct view of-the situation is that Government retaining some form of 
control over the Tahsildar’s services, had recalled him to direct service under Government 
and posted him as Tahsildar and the powers granted to him while a Deputy Tahsildar could 
lawfully be exercised by him after his posting as Tahsildar. Accordingly the confessions 
recorded by him are not invalidated on the ground of any want of power in the Tahsildar. 

44 M.L.J. 428, distinguished. i 

Rule 23 of the Ordinance, II of 1943, has not annulled the ordinary provision of law 
that no conviction can be based solely on the confession of a co-accused. Although the 
expression “‘notwithstanding anything contained in the Evidence Act” in rule 23 of the 
Ordinance is very comprehensive rule 23 'was really intended not to modify the law as to 
confessions but to modify the law as to statements embodied in section 32 of the 
Evidence Act. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 

T. R. Venkatarama Sastri, M, S. Venkatarama Aiyar, T. M. Kasturi, C. 
Narasimhachariar and K. Sankara Sastri for Accused. 


K. S. 
Kuppuswami Ayyar, J. Bulli Venkamma v. Challamma. 
18th November, 1943. A.A.A.O. No. 195 of 1942. 


Limitation Act-(IX of 1908), Schedule I, Article 182 (ii)—Decree or order where there 
has been an appeal—Starting point of limitation for execution. 

The three years period of limitation, prescribed by Article 182 (ii) of: the Limitation 
Act, for an application for the execution of a decree or order where there has been an 
appeal, is to run from the date of the final decree or order of the appellate Court. N agendra-~ 
nath De v. Sureshchandra De, I.L.R. 60 Cal. 1 (P.C.), followed. 

The fact that the appellate Court modified the decree only to a limited extent would 
not affect the position. Krishnamachariar v. Mangamimal I.L.R. 26 Mad. 91 (F.B.), 
relied on. It cannot be contended that the starting point of limitation must be taken 
to be the date of the first Court decree and not that of the second appellate Court decree 
` merely on the ground that there was no stay of the proceedings during the pendency of 
the appeal and that therefore the decree-holder could execute his decree, 

D. Narasaraju for Appellant. 

P. Somasundaram and P. Suryanarayana for Respondent. 

K.S. MEN SE E 
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Mockett and Kunhi Raman, JJ. Sankaram Pillai v. Ananthanarayana Ayyar. 
3rd November, 1943. A.A.O. No. 284 of 1943. 


Civit Procedure Code (V of 1908), Order 21, rule 90, Proviso I—Order directing 
security to be furnished—If can be made after petition for setting aside sale had been 
“nuntbered’—If numbering ts “admission”. 

In a petition under the Civil Procedure Code, Order 21, rule 90 to set aside a sale, security 
was ordered before the Subordinate Judge directed notice to issue the decree-holder. It 
was contended that on the date of the order directing security to be furnished the 
petition filed by the judgment-debtor had been numbered and that the numbering of the 
petitionymust be regarded as amounting to “admitting” it and therefore the order for fur- 
nishing security cannot be made. 

Held: The fact that the petition is numbered does not mean that it is admitted at that 
stage and therefore the order for furnishing security could be made. 

_ The amendment of Order 21, rule 90, first proviso would have the desirable effect of 
eliminating a technical objection of the kind urged in the present case. 

(1940) 1 M.L.J. 350, (1941) 2 M.L.J. 109 and (1942) 1 M.L.J. 403, referred to. 

P. K. Jonakiram for Appellant. 

KE. V. Srinivasa Ayyar for Respondent. 


K.S. KANE as 
Kuppuswant Ayyar, J. Puthankara Ahmad v. Kunhammed Kutti. 
19th November, 1943. A.A.A.O. No. 159 of 1943. 


Civil Procedure Code (V of 1908), section 48—Decree affirmed on appeal—Limitation 
of 12 years for execution—Starting point. 


In a suit for partition the preliminary decree was passed on Zlst September, 1923 and 
the final decree was passed on 24th November, 1923. That final decree revised on 20th 
March, 1924. There was an appeal and a second appeal against the preliminary decree. 
The second appeal was disposed of on 22nd August, 1930, confirming the decree, An exe- 
cutian petition was filed on 17th June, 1942. 

Held, that the petition was barred by limitation as it was filed more than 12 years from 
the date of the revised final decree which was sought to be executed, viz., 20th March, 1924, 

21 M.L.J. 1020, not followed; I.L.R. (1940) Mad. 349 (F.B.) and (1941) 1 M.L.J. 
365, relied on; (1930) 2 M.L.J. 86, distinguished. 

_ The starting point of limitation under section 48, Civil Procedure Code, is different 
from that under Article 82 of the Limitation Act and the period commences from the 
date of the decree and not from the date of the dismissal of the second appeal confirming 
the decree. 

K. P. Ramakrishna Aiyar for Appellant. 

S. Venkatachala Sastri for Respondent. 


K.S. 
Somayya, J. Maruthappa Mestriar v. Soosai Anthonimuthu Mudaliar. 
23rd November, 1943. S.A. No. 1355 of 1942. 


Limitation Aci (IX of 1908), Article 75—Mortgage directing, payment of amount in 
instalments with provision for payment of whole amount on default in payment of any mstal- 
ment—Notice demanding whole amount on defauli—Subsequent recetpt of instalments— 
Effect on limitation. 


Where the wording of a mortgage-deed gives an option to the mortgagee to insist 
upon the whole amount being paid in case of default in payment of any instalment as pro- 
vided in the deed, time does not begin to run immediately on the default and the mortgagee 
can waive the benefit which is reserved for him under the document and he can sue within 
the time within which he could have filed the suit if no default had occurred. Even when’ 
a notice has been issued demanding the entire amount soon after the first default occurred, 
if there have been payments made for the mstalments prior to and after that date and 
accepted as such by the creditor limitation does not begin to run against the creditor. 
Receipt of the overdue instalments would restore the old state of things and thereafter 
the creditor on the one side cannot take advantage of the default and ask for the entire 
amount and on the other side limitation does not run as against the creditor by virtue 
of the default which had been condoned by consent of parties. 


K. Venkateswaran for Appellants. 
S. Ramaswami Aiyar and R. Vaidyanatha Ayyar for Respondents. 





KS. | . 
Kuppuswami Ayyar, J. 7 Utharakumara Naicker v, Manickka Naicker, 
2th November, 1943 C.M.P. No. 3848 of 1943. 


Tort—Defamation—Suit for special damages—Death of plaintiff—Cause of action does 
_ not survive to his legal representative—Succession Act, section 306. 
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Under section 306 of the Indian Succession Act the cause of action for defamation does 
not survive. Although only special damages (being costs incurred in prosecuting the defend- 
ant for an offence punishable under section -500 of the Penal Code) are claimed so far as the 
defendants are concerned the cause of action against them was the defamation and it cannot 
survive the death of the plaintiff pending an appeal. Case-law discussed. 

R. Rajagopala Atyangar for Petitioners. 

V.C. Viraraghavan for Respondents. 

K.S. 

Chandrasekhara Ayyar, J. Suppammal v. Narayanaswami Pathar. 
25th November, 1943. A.A.O. No. 212 of 1943. 

Practice—Execution—Decree for yearly maintenance of widow—Unchastity of decree- 
holder—If ground for refusing execution. 

Merely because a widow decree-holder did not claim the maintenance due to her for 
certain years, one could not say that she has abandoned her rights under the decree which 
conferred on her a recurring right to receive a certain sum of money and paddy every year 
as and by way of maintenance. The fact that she may have been unchaste after the date 
of the decree, is not one for the executing Court to take into consideration and decide. 
Unchastity does entail forfeiture of the rights to maintenance, but this forfeiture should, 
in a case where there is a decree in her favour, be declared in a suit which is always open 
to the judgment-debtors to file. 

R. Sundaralmgam for Appellant. 

M. S. Venkatarama Ayyar for Respondent. 


K.S. 
Kuppuswami Ayyar, J. ‘+ Mariappa Pillai, In re. 
26th November, 1943. . Cr.R.C. No.: 751 of 1943. 
(Cr.R.P. No. 698 of 1943.) 


Defence of India Rules, rule 81 (4)—Aitempted transport of rice outside a District 
in contravention of order prohibiting it—C onfiscation of the rice—Propriety. 

The petitioner was convicted by the Joint Magistrate of Pollachi for having attempt- 
ed to transport rice from Coimbatore District to Travancore State. He was found on 
the road from Udumalpet to Travancore and the bandies with the. rice were seized. 
The petitioner pleaded guilty to a charge under rule 81 (4) of the Defence of India 
Rules and was sentenced to rigorous imprisonment for three months and a fine of Rs. 250 
with an additional three months’ rigorous imprisonment in default. The rice was also 
confiscated. On appeal, the Sessions Judge set aside the sentence of imprisonment but 
confirmed the sentence of fine and the order of forfeiture. On the question of the 


validity of the order of confiscation, ; 

Held, whether the order of confiscation was legally valid or not the present case 
was not one in which it should have been ordered. The rice had not been actually 
transported outside the district and what was intended to be prevented was actually pre- 
vented. Accordingly there was no need for confiscating the rice. 

K. Bhashyam for M. Venkatarama Aiyar, Soundarajan and Sivaswami for the 


Petitioner. 
The Public Prosecutor (V: L. Ethiraj) on behalf of the Crown. 


K.S. 
Kuppuswami Ayyar, J. Public Prosecutor v, Narayana Singh. 
‘26th November, 1943. Cr.App. No. 632 of 1943. 

Madras Prevention of Adulteration Act (III of 1918), section 5 (1) (b) and rules there- 
under—Rules 27 and 29 (b)—Sample of milk adulterated with water purchased by Samtary 
Inspector and ' sent for chemical analysis—Conviction if can be based on: ih - 

The accused was selling milk adulterated with water and the Sanitary Inspector who 
found him offering the milk for sale purchased from him milk for 2 annas with a view to 
test it. He tested the milk and found that it was adulterated with water. He made samples 
of it and gave a declaration to the accused and sent a report. The analyst’s report showed 
that the sample contained 46 per cent. water. The Magistrate held that since the Sanitary 
oe took out the samples in his official capacity the accused could not be found guilty. 

n appeal, 


Held: The fact that the purchaser in this case happened to be thé’ Sanitary Inspéctor 
would not make it any the less a purchase ‘and as ‘it is‘sufficient evidence ‘of the sale of 
adulterated milk by the accused the accused. can -be found guilty. 6 

Kanakayya,'In re, (1942) 2 M.L.J. 172, explained. 

The Public Prosecutor (V. L. Ethiraj) in person, 


Accused not represented. 
KS, < <r erg a ` rat f oe . 
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Wadsworth and Patanjali Sastri, JJ. Subramanyam v. Subba Rao. 
- 22nd November, 1943. . S.A. No. 1315 and 1440 of 1942. 

Transfer of Property Act (IV of 1882), section 53-A—A pplicability—Agreement for 
sale of immovable property made by a guardian on behalf of minor ward—Section 53-4— 
If applicable. 

Section 53-A is not so framed as to afford protection against claims of persons who are 
not parties to the contract of transfer. Where a guardian contracts to transfer immovable 
property belonging to his minor ward the minor cannot be said to be the “ transferor” within 
the meaning of the.section. The term clearly refers back to the opening words of the 
section and must be taken to signify the person who “contracts” to transfer. The doctrine 
of part°performance rests on the ground of fraud which is personal and has been held to 
apply only to the party who having entered into the contract and permitted the obligee to 
act on the faith of it as if it was legally perfect seeks to resile from it on the ground of 
imperfect execution: The minor does not claim under the “transferor” (guardian) and 
cannot be affected by the fraud of or estopped by the conduct of his guardian. 


Authorities. reviewed. 

P. Somasundarant and K. Kameswara Rao for Appellant in S.A. No. 1315 of 1942 
and Respondent in S.A. No. 1440 of 1942. 

K. Rajah Aiyar and K. Krishnamurthi for Respondent in S.A. No. 1315 of 1942 and 
Appellant in S.A. No. 1440 of 1942, 


K.S. 
-  Somayya, J. Fakruddin Saib v. Ramayya Setti. 
24th November, 1943. S.A. No..1579 of 1942. 


` Transfer of Property Act (IV of 1882), section 41—Scope and applicability—Proceed- 
ings commenced by real owner to assert his title and obtain possession from ostensible owner 
—Pendency -on date of transfer—If precludes applicability of section 41. 

_ 4, a Mahomedan who was in service as a Sub-Inspector of Police sent a large sum of 
money to his brother B who with those moneys purchased properties in his own name. S, 
a stranger took a simple mortgage from B on 6th August, 1928. At the time the positiori 
was that A had unsuccessfully attempted to get possession of the properties in certain 
criminal proceedings. In a suit by S on the mortgage, on the question of the applicability 
of section 41 of the Transfer of Property Act, < l 
<- Held: The fact that A asserted his title in certain criminal proceedings as against B 
does not exclude the operation of section 41 of the Transfer of Property Act. i 
-Observations in I.L.R. 52 All, 139 held to be obiter and not followed. 

I.L.R. 56 All. 582, explained and distinguished. 
The repudiation by the real owner of the ostensible owner’s right does not preclude 
the applicability of section 41: 70 I.C, 194 and A.I.R. 1940 Rang, 184, relied on, - ; 

_ A.IL.R. 1941 Cal. 318, referred to. 

V. S. Narasimhachar for Appellants. 
V. Govindarajachari and Kasturi Seshagiri Rao for Respondents. 
K.S. enn aga 


Kuppuswami Ayyar, J. Manikyala Rao v. Gulam Raza and others. 

25th November, 1943. A.A.A.QO. No. 9 of 1943 and 

C.R.P. No. 65 of 1943. 

Practice—Decree against Mahomedan heirs making them liable to the extent of assets 

of deceased in their hands—E-xecution sale without impleading the legal representative of 
one of the defendants dying after decree—Effect on validity of sale. 

Where a decree had been obtained by a creditor against the heirs of his deceased debtor 
(a Mahomedan) and subsequently a sale in execution was held without bringing on record 
the legal representatives of the seventh defendant who died in the interval, 

Held: that (1) in view of the fact that it cannot be said that the other six defendants 
can be deemed to represent the interests of the seventh defendant or her heirs, the sale 
will not be valid so far as they are concerned. 70 M.L.J. 162; I.L.R. 12 Bom. 101; 
I.L.R. 20 Bom. 338; 30 L.W. 995; I.L.R. 43 Bom. 413; I.L.R. 34 Mad. 511; I.L.R, 
40 Mad. 243 and I.L.R. 32 Cal. 296, discussed. 

(2) The failure to implead the heirs of the seventh defendant will not invalidate the 
sale so far as the other defendants are concerned as their interests are distinct and different 
from the interests of the seventh defendant. 

(1941) 1 M.L.J. 569, A.I.R. 1933 Mad, 224 58 Cal. 825 and A,I.R. 1940 Cal. 23, 
reviewed. 

Ch, Raghava Rao for Appellant. -1 


B. Pocker for Respondent. 


K.S. AA a AN Ka 
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„Patanjali Sastri, J. Narayanasami Chettiar v. Rudrappa. 
26th November, 1943. A.A.A.O. No. 266 of 1943. 


Madras Agriculturist? Relief Act (IV of 1938)—S ection 7—Proceedings fay confir- 

snation of sale in execution held before 1st October, 1937—If “ proceeding against” the 
property in execution, nullified under Act IV of 1938. 
« + It ds one thing to say that confirmation of a sale held in execution of a decree is part 
of the proceeding to execute the decree in the sense that it relates to the discharge or 
satisfaction of the decree but it cannot be held that in confirming a sale the Court is allow- 
ing the property already sold to be “ proceeded against” in execution of the decree. (1942) 
2 M.L.J. 311, distinguished. The effect of an order under section 19 of Act IV of 1938 
is only to reduce the amount due to the decree-holder and there is nothing in thé Act to 
indicate that such an order affects an execution sale held before 1st October, 1937, especially 
when a third party has purchased the property at such sale. : 

When once an execution sale has been carried out the interest of the auction-purchaser 
comes into being and such interest can be displaced only in one of the modes sanctioned 
by. law, the Court being otherwise under an obligation to confirm the sale. 

- 60 M.L.J. 423 (P.C.), referred to. 
K. Rajah Ayyar and V. Seshadri for Appellant. 


The Advocate-General (Sir A. Krishnaswamt Ayyar), P. S. Raghavarama Sastri and 
N. Rajagopala Ayyangar for Respondents. l ; 


K.S. 


Kuppuswamt Ayyar, J. Public Prosecutor, Madras v. Venkayya. 
2nd December, 1943, . Crl.R.C. No. 856 of 1943. 
(Cr.R.P. No. 802 of 1942). 


Criminal Procedure Code (V of 1898), sections 35, 395 and 398—Sentence of imprison- 
ment in default of payment of fine—When can be made to run concurrently with substantive 
sentence. 

The accused was convicted for offences punishable under sections 448 and 379 of the 
Indian Penal Code and sentenced to rigorous imprisonment for 21⁄4 months for the offence 
punishable under section 379, and to pay a fine of Rs. 50 with rigorous imprisonment for 
14 months in default for the offence punishable under section 448. The imprisonments 
were directed to run concurrently. On a petition by the Crown to revise the sentence, 

Held: Section 35, Criminal Procedure Code deals only with cases of substantive punish- 
ments by imprisonments for distinct offences in the same case. It is only in such cases 
that provision is made in that section for directing the sentences of imprisonment to run 
concurrently. Section 398 of the Code deals with cases of sentences of imprisonment in 
default of payment of fine, It directs the sentence to run consecutively and mot concur- 
rently. Section 395 deals with cases of, imprisonment awarded in different cases which. 
may be directed-to run ‘concurrently. No-provision is made in the Code for directing such 
imprisonments in default of payment of fine to run concurrently with the substantive sen- 
tence of imprisonment awarded for any other offence tried in the case. Accordingly the 
order directing the imprisonments to run concurrently must be set aside. 


The Public Prosecutor (V. L. Ethiraz) in person. 
Respondent not represented. 


K.S. | — ; 
Kuppuswamt Ayyar, J. Municipal Commissioners, Hospet v. Thotappa. 
7th December, 1943. Cr1.R.C. Nos. 588 to 590 of 1943. 


(Crl. R.P. Nos. 540 to 542 of 1943). 


Madras Entertainments Tax Act (X ofi 1939), section 12—Officer authorised by the 
Eocal Government to enter place of entertainment to see whether the provisions of the Act 
and rules are complied with—If entitled to be admitted to the entertainment itself. 


According to section 12 of the Madras Entertainments Tax Act the officer authorised by 
the Local Government to enter the place of entertainment for the purpose of seeing whether 
the provisions of the Act and the rules thereunder are being complied with “shall not be 
required to pay for his admission to the entertainment”. The use of the words “admis- 
sion to the entertainment” clearly indicates that such an officer will be entitled as of 
right to be admitted to the entertainment itself and it will not be open to the person in 
charge of the entertainment to refuse to permit him to enjoy the entertainment. Accord- 
ingly the person in charge of an entertainment who asks the supervisor of the municipality 
deputed for the purpose either to check or clear out of the auditorium is guilty of offering 
an obstruction in the performance of his duty. :' a - 


P. Chandra Reddy for Petitioner. 
The Public Prosecutor (V, L. Ethiraj) for the Crown. 
P. Basi Reddi for the Accused, : 


K. S. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. JUSTICE KrisHNASwAMI AYYANGAR AND Mr. JUSTICE HORWILL. 


Seth Nandaramdas Atmaram by Agent Hemrajmul 
at Erode for himself and on behalf of all the other 
creditors .. Appellant* (Plaintiff) 
D. 
Zulika Bibi and others .. Respondents (1st Defendant). 
Limitation Act (IX of 1908), section 22 (1)—Amendment converting a suit into a representative action— 
Amendment if introduces new plaintiffs—Suit barred on date of amendment— Effect. 


A claim to properties which had been attached was allowed under Order 21, rule 63 of the Civil 
Procedure Code on the strength of a gift deed executed in favour of the claimant by the debtor. On 
the last day of limitation (15th December, 1939) the decree-holder filed a suit to set aside the summary 
order alleging that the gift deed was executed by the debtor with the sole object of cheating the 
decree-holder and other creditors and placing the properties beyond their reach. The suit being in 
substance one under section 53 of the Transfer of Property Act, objection was taken in the written 
statement that the plaintiff must proceed under Order 1, rule 8 of the Civil Procedure Code. The 
plaintiff then applied to the Court for an amendment of the plaint so as to bring it in conformity 
with law. ‘The amendment was ordered and carried out on the 22nd August, 1940. On the 
question whether the suit was barred by limitation, 


Held, that the amendment of the plaint by which the suit was converted into a representative 
action under Order 1, rule 8 of the Civil Procedure Code does not involve the addition of fresh parties 
and though the capacity of the plaintiff changed it is impossible to maintain that the amendment 
having been made after the period of limitation the suit 1s barred. 


Sankara Menon v. Kuttani, A.I.R. 1940 Mad. 639, disapproved. 
Appeal against the decree of the Court of the Subordinate Judge of Coimbatore 
in O. S. No. 10 of 1940. 


S. T. Srinivasagopalachari for Appellant. 
N. Somasundaram for Respondents. 
The Judgment of the Court was delivered by 


Krishnaswami Ayyangar, J.—This is an appeal from the judgment of the Sub- 
ordinate Judge of Coimbatore dismissing in effect the suit (O. S. No. 10 of 1940) 
instituted by the appellant for setting aside an order allowing the claim of the first 
respondent to certain properties which had been attached before judgment by the 
appellant in an earlier suit. That suit (O. S. No. 98 of 1938) had been instituted 
by the appellant to recover a sum of Rs. 7,800 due on hundies executed by one 
Babu Sahib and his three sons. The properties were attached before judgment 
aes and gth April, 1938, and later on 4th August, 1938, the appellant obtained 

ecree. 


Babu Sahib died in December, 1937. His three sons are respondents 2 to 4. 
The first respondent is the wife of his eldest son Mydeen Batcha Sahib who is the 





* Appeal No. 509 of 1941. agrd February, 1943. 
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second respondent here. Her claim to the property is based on a deed of gift 
executed by Babu Sahib in her favour on 27th September, 1937. The properties 
gifted were of considerable value, though their value is stated in the dedd to be 
Rs. 9,000 only which there is reason to believe was an under-estimate. The attach-- 
ment was raised by an order of the executing Court dated 1 5th December, 1938 
and the suit out of which this appeal has arisen was filed on 15th December, 1939, 
_ which was the last day of limitation under Article 11 (1) of the Indian Limitation 
Act. 


Two questions were raised in the Court below, namely, (1) that the deed of 
gift which has been marked as Ex. II was executed with intent to defraud creditors, 
and (2) that the suit was barred by limitation. The learned Subordinate Judge was 
of opinion that the plea of limitation was good ; but he declined to give effect to it 
by reason of an order of amendment which he had earlier made during the course 
of the suit. On the question whether the deed of gift was void as having been 
executed to defraud creditors he has recorded a finding which means that his answer 
was in the negative. 


[After discussing the evidence and finding that the gift was made with intent 
to defraud creditors his Lordship proceeded] 


vjs 


$ * x 


We now pass on to the question of limitation which arises in this way. The 
suit as originally framed was merely one to set aside the summary order made 
under Order 21, rule 63, Civil Procedure Code and prayed for that order being 
set aside and the suit properties declared liable to be attached and sold in execution 
of the decree in O. S. No. 98 of 1938. The material allegation in the plaint was 
that the alleged gift (Ex. II) was made at a time when Babu Sahib and his sons 
were heavily indebted, with the sole object of cheating the appellant and other 
creditors and placing the properties beyond their reach. Thus the suit was in 
substance a suit under section 53 of the Transfer of Property Act and should have 
been instituted on behalf of or for the benefit of all the creditors and not merely 
on behalf of the plaintiff alone. The provisions of Order 1, rule 8, Civil Procedure 
Code, were not invoked. The permission of the Court to sue on behalf of or for the 
benefit of all the creditors was not asked. The suit was thus wrongly framed. 
In these circumstances there was no alternative for the plaintiff but to proceed 
under Order 1, rule 8. Otherwise the suit was liable to be summarily dismissed 
(vide Madina Bibi v. Ismail Durga Association!). When objection to the frame 
of the suit was taken in the written statement, the appellant applied to the Court 
for an amendment of the plaint so as to bring it in conformity with law and the 
amendment was ordered and carried out on 22nd August, 1940. If this date is 
taken to be the crucial date the suit would be barred by limitation. 

‘The contention of the respondent here, as in the Court below, is that the 
amendment had the effect of introducing new plaintiffs into the suit because there 
was a change of capacity on the part of the appellant. Whereas originally he had 
instituted the suit for himself as an individual he became after the amendment the 
representative of a group of persons whose common interest it was to get rid of the 
deed of gift. It was argued that after the amendment all these persons became 
in the eye of the law, plaintiffs in the suit though not in name yet in effect, by reason 
of the representative character which the plaintiff thenceforth held. On this line 
of reasoning the respondent’s counsel urged that the suit should as regards the other 
creditors be deemed to have been instituted only on the day when the amendment 
was made involving as it is said, their addition as new plaintiffs to the action. 
Section 22 (1) of the Limitation Act on which he relies is as follows : 

“ Where, after the institution of a suit, a new plaintiff or defendant is substituted or added, the 
suit shall, as regards him, be deemed to have been instituted when he was so made a party.” 

The argument was supported by reference to the decision of Wadsworth, J., in 
Shankara Menon v. Kuttani® where a suit to redeem a mortgage was instituted against 


1. (1940) 1 M.L.J. 872 : ILL.R. (1940) Mad. 2. AIR. 1940 Mad, 639. 
808, 
è 


EJ. SETH NANDARAMDAS ATMARAM V. ZULIKA BIBI. 3 


a member of an unincorporated association in his personal capacity as a mortgagee. 
The defendant having taken the objection that he did not hold possession of the 
mortgaged property in his personal capacity but it was held by an unincorporated 
association of which he was a member, the plaintiff applied for an amendment of 
the plaint so as to convert the suit into one against the defendant as a representative 
of the association. The amendment was ordered without objection. If the suit 
be regarded as having been instituted on the date of the amendment it was barred 
by limitation. This objection was taken and accepted by Wadsworth, J., with 
the result that the suit was dismissed. The ground of the decision is contained 
in the following observations of the learned Judge : 

“ It is not a case to my mind of a person already on the record being by means of an amendment 
impleaded in another capacity or on other grounds. If we look at the essence of the amendment, 
it is a case in which by means of an amendment a very large number of fresh parties are added, though 
by a special procedure one of their number who happens already to be on the record in his per- 
sonal capacity is treated as the representative of the whole association. Itseems to me that this is 
essentially a case of adding fresh parties after the period of limitation has expired.” 

It is clear that the view which prevailed with the learned Judge is that in 
representative suits or ““ class actions” as they are termed in England, the parties 
to the action are not merely the representative or representatives actually on the 
record but the entire body of persons whom they are allowed to represent. In 
view of the fact that Order 1, rule 8 corresponds to Order 16, rule 9 of the Rules 
of Supreme Court in England it is desirable to see how the English Courts have 
understood the position. In Handford v. Store} decided before the enactment of 
the Supreme Court Rules, the Vice-Chancellor held that where a plaintiff files a 
bill on behalf of himself and all other persons of the same class, he retains the absolute 
dominion of the suit until the decree, and may dismiss the bill at his pleasure ; but 
after a decree he cannot deprive the other persons of the same class of the benefit 
of the decree, if they think fit to prosecute it. It is difficult to understand how a 
representative plaintiff can alone and without the consent or authority of those 
represented by him, if the latter are supposed to be also parties to the suit, at 
his will have the suit dismissed. The position is, of course, different if the suit 
proceeds to the stage of a decree being passed, as such a decree will enure to the 
benefit of and bind the other parties by the principle of res judicata. In Watson v. 
Cave?, which was an action commenced by a bondholder on behalf of himself 
and all other bondholders, the plaintiff obtained an order for a receiver, whereupon 
one of the bondholders represented by the plaintiff, being dissatisfied with the 
order, applied for leave to appeal. It was held that the order having been made 
in favour of the class to which the applicant belonged, and having been obtained 
by the plaintiff, who represented him in the action, he could not appeal against it. 
The Court indicated that the proper course for the dissentient bondholder was to 
apply to the Court to be made a defendant to the action. There can be little 
doubt that the decision proceeds on the footing that the dissentient was not actually 
a party; for, if he were, his right of appeal would be unquestioned. Fraser v. 
Copper, Hall and Co.* was a similar case where a bondholder of a Railway Company 
sued on behalf of himself and all the bondholders of the company other than the 
defendant, but without obtaining an order under Order 16, rule 9, that the defendant 
should be sued as representing all bondholders who dissented from the plaintiffs 
claim. One of the bondholders took out a summons whereby he stated that neither 
the plaintiff nor the defendant properly represented the interests ofhimselfand certain 
other bondholders, and applied to be made a defendant. Fry, J., held that the 
applicant was entitled to represent the bondholders who were dissentients from 
the plaintiff’s view. It would be observed that there would be no necessity for the 
applicant to be made a party if he was already on the record, though not eo nomine. 
In Wolff v. Van Bollen* a receiving order followed by an adjudication in bankruptcy 
had been made against the plaintiff in an action in which the claim on behalf of 
himself and all other creditors was for an order setting aside an assignment of 
personal property by way of settlement made by the first defendant upon his wife, 


1. (1825) 28, & S. 196: 57 E.R. 320. g. (1882) 21 Ch. D. 718. 
2. (1881) 17 Ch.D. 19. 4. (1g06) 94 L.T. 502. 
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the second defendant, previous to his bankruptcy. The question was whether the 
action can be continued with the plaintiff on the record without the Official Receiver 
being substituted in his place. Kekwich, J., answered the question in the negative. 
The decision is important in that it is manifest that the Court regarded the right 
of action as one which passed to the trustee in bankruptcy on the adjudication 
of the plaintiff and was liable to dismissal if he did not choose to intervene within a 
time limited by the Court. The following observations are worthy of note : 


“ As I put it to his counsel in the course of the argument, if he had assigned any debt he could 

not recover it, and it would put an end to the action. As a matter of course the action woyld have 
passed because the right is transferred. It is assigned by act of law; the act of law has assigned 
it for him. As against that there are two arguments which merit notice. First, it was said that 
he was a trustee ; and that, being a trustee, the debt has not passed to the Official Receiver and 
trustees in his bankruptcy. Of course, if that is the true view, the matter is unarguable. But he is 
not a trustee of the action. He can’discontinue it, by the leave of the Court, as dominus litis, but 
what he would recover he would recover for the defendant’s trustce, and, if he succeeds in setting 
aside these assignments for the benefit of his creditors, what he recovers vests -in the trustee for them. 
That would have to be applied for the benefit of the creditors. He may become a trustee afterwards 
of the fruits of the action, but he is not a trustee of the action, and therefore the right of action passes 
to the trustee in bankruptcy. Secondly, it is pointed out that there is a receiver appointed in this 
action, and it is argued that that is equivalent to a judgment. In the first place, the order appointing 
the receiver is not equivalent to a judgment or anything approaching to it. It is an interlocutory 
process which is something to protect the property while the rights to it are yet unsettled, and where 
there is to be a judgment.” 
In Price v. Rhondha Urban District Council, the point that arose for decision was 
whether an order for costs can be made against persons who were represented by the 
plaintiffs an a class action brought on their behalf. Eve, J., said that the teachers 
whom the plaintiff represented had actively supported the litigation brought by 
the plaintiff on their behalf, and had contributed towards the costs of carrying on 
the action. They were thus before the Court, and were bound by any decision 
which the Court pronounced, but they were not in fact made parties to the 
action. In these circumstances the Court had no jurisdiction to make the order for 
the payment of costs by them. This decision shows the true position of the plaintiff 
vis a vis those whom he represents in the suit. 


It seems to us that the principles laid down in the English cases have been 
kept in mind by the Legislature in enacting Order 1, rule 8 and section 1 I, Civil 
Procedure Code. The provisions of Order 1, rule 8, are it is obvious, designed: to 
save time and expense and to ensure a convenient trial of questions in which a large 
body of persons are interested, while avoiding at the same time a multiplicity of 
suits and consequent harassment to parties. Much of the benefit intended by 
the rule and the simplicity of procedure secured by it would be lost by construing 
it to mean that the entire body of persons interested in the litigation are or should 
be deemed to be actually parties to it. Such a construction is to some extent nega- 
tived by sub-rule (2) which says that any person on whose behalf or for whose 
benefit a suit is instituted or defended under sub-rule (1) may apply to the Court 
to be made a party to such suit. This provision suggests that he is not a party 
until the Court allows the application and makes him a party. If we turn to 
section 11, explanation 6 and examine its language, this inference is confirmed. 
The explanation says : 

“ Where persons litigate bona fide in respect of a public right or of a private right claimed in common 

for themselves and others all persons interested in such right shall, for the purposes of this section, 
be deemed to claim under the persons so litigating.” aki, 
When the statute says that these persons shall be deemed to claim under the persons 
so litigating the meaning is that they are not in fact so claiming, but they should 
only be regarded as doing so for the purpose of the section. Again it will be seen 
that the rule of res judicata is to be applied not on the footing that these persons are 
themselves parties to the suit but only as persons claiming under the party or parties 
litigating. 

An amendment which does not seek to bring in a new party but only varies 
the ground on which the relief was originally sought or asks for a different or addi- 

I. (1923) W.N. 228. 
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tional relief without changing the cause of action, does not bring the case within 
section 22 of the Limitation Act. It is equally clear that where a party is already 
on the record either as a plaintiff or as a defendant, an amendment which merely 
alters the capacity in which he has been impleaded to one of a different character 
does not involve an addition of parties so as to attract the provisions of section 22. 
Some of the cases which bear on this aspect of the question have been referred to 
in the judgment of Wadsworth, J., in Shankara Menon v. Kuttani1. But this line 
of cases does not, in our opinion, directly bear on the question which we have to 
decidesin the present case and we do not therefore consider it necessary to examine 
them in detail. A better guidance is afforded by two principles recognised by 
the Court in working Order 1, rule 8. In Sakib Thambi v. Hamid?, Benson and 
Sundara Ayyar, JJ., stated: 


“ The general rule of law, undoubtedly, is, that in suits where one person is allowed to represent 

others as defendant in a representative capacity any decree passed can bind those others only with 
respect to the property of those others which he can in law represent and no personal decree can 
be passed against them, although the parties on record eo nomine may be made personally liable. 
This is the principle applied in suits against a Hindu family as represented by its managing member 
and in suits to which Order 1, rule 8 of the Civil Procedure Code, 1908, is applicable.” See Sadagopa- 
chart v. Krishnemachari® and Srinivasa Aiyangar v. Arapar Srinivasa Aiyangar4, 
The basis of the rule is that persons other than those on the record are not parties 
to the suit in the full sense of the term. They may be bound by the decision passed 
in so far as it affects the common interests of the entire body of persons represented 
in the suit, but they cannot be personally bound, by the decree unless they are 
actually impleaded as parties to the action. If they are not, a fresh suit must be 
filed, for obtaining such a decree against them. 


The point has been considered from another aspect also. If a member of 
the class who has not applied to be made a party under sub-rule (2) dies pending 
the action, is it necessary that his legal representatives should be brought on the 
record? A negative answer has been given to this question in Udmi v. Hira’ 
and Malik Mohamed Sher Khan v. Ghulam Mohamed*. The principle was extended 
to appeals in Mt. Afzalunnissa v. Fayazuddin’. his result can be understood only 
on the footing that they are not parties to the suit in fact. 


The result of the foregoing discussion is that the amendment of the plaint 
by which the suit was converted into a representative action under Order 1, rule 8, 
does not involve the addition of fresh parties. It is true that the capacity of the 
plaintiff changed, for after the amendment he became a representative of a body 
of persons consisting of himself and the other creditors; but it is impossible to 
maintain, in the face of the decision of the Privy Council in Peary Mohan Mookerjee v. 
Narendra Nath Mookerjee® not to mention other cases, that the amendment introduced 
fresh parties and having been made after the period of limitation, the suit is barred. 
We are therefore unable with all respect, to accept the decision of Wadsworth, J., 
in Shankara Menon v. Kuttani+ as correct. 

The result is that the appeal is allqwed with costs here and in the Court below. 
There will be a decree in favour of the plaintiffin terms ofprayer (a) in paragraph 14 
of the plaint. 

The first respondent has preferred a memorandum of objections which was 
wholly unnecessary as it was open to her without these objections to support the 
judgment in view of the provisions of Order 41, rule 22. It is therefore dismissed, 
but without costs. 


K.S. ——— Appeal allowed. 


OS eS 


1. A.LR. 1940 Mad. 699. 5. (1920) IL.R. 1 Lah, 582. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR ALFRED HENRY LIONEL LEACH, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao. 


The Commissioner of Income-tax, Madras ... Applicant* 
v. 
Vedlapatla Veera Venkataramiah and another .. Respondents. 


Income-tax Act (XI of 1922), section 23 (2) and amended section 28 (r) (b)—Notice to produce account 
books suppressed—Default in compliance—Penaliy for non-compliance— Whether governed by the amended section 
in so imposing penalty—Basis for arriving at the figure for calculating penalty— Whether more tangibleematerial 
necessary. 


The assessees who filed a return for the year 1938-39 were served on the 11th March, 1939 
with a notice under sections 22 (4) and 23 (2) of the Income-tax Act to produce the 
accounts of their money-lending business for the previous year and connected documents. 
They produced certain books, but on examination they were found to be not the only 
books and there were other sets of books which the assessees had suppressed. A second 
notice therefore was sent on the 4th January, 1940. The assessees did not comply with 
that notice either. When the first notice to produce other account books was issued 
the amendment to section 28 of the Act which came into force from the 1st April, 1939, had not 
been effected. On the 31st January, 1940, the Income-tax Officer assessed the assessees for 1938-39 
on a certain income under section 23 (4) and subsequently on 21st December, 1940, the assessees were 
inflicted a penalty for default in compliance with the notice to produce the books of account. On 
reference, (1) whether the penalty imposed was governed by the Act as it stood in 1938-39, the year 
of assessment, or whether it was governed by the Act as amended from the 1st April, 1939; (2) if 
it was governed by the amended Act, whether the default was committed upon the first notice in 
March, 1939, or on the second one in January, 1940; and (3) whether in case the amended Act 
applied the existence of books should have been shown in a more tangible form than the one in the 
case of an order under section 23 (4), 


Held, that the Income-tax Officer had the right to act under section 28 (1) (b) for failure to comply 
with the notice issued to the assessees in January, 1940, that is, after amendment of the section. 


Held, further, that before imposing a penalty in such a case as this, the Officer should have in his 
possession such evidence as would convince a reasonably minded man that there existed a second 
set of books. Each case will however be governed by its own circumstances. 


Income-tax Commissioner v. Badridas Ramrai Shop, Akola, (1937) 2 M.L.J. 43: LR 64 LA. 102: 
I.L.R. (1937) Nag. 191 (P.C.), referred to. 


Case stated under section 66 (1) of the Indian Income-tax Act, 1922, Act XI 
of 1922, by the Registrar, Income-tax Appellate Tribunal, Calcutta Bench, New 
Delhi, in Reference 66 R.A. No. 2 Madras of 1942-43. 

K. V. Sesha Aiyangar for Applicant. 

A. Lakshmayya for Respondents. 

The Judgment of the Court was delivered by 


The Chief Fustice—This reference has been made by the Income-tax Appellate 
Tribunal, Calcutta Bench, under section 66 (1) of the Income-tax Act at the request 
of the Commissioner of Income-tax, Madras. On the 15th August, 1938, the 
assessees filed a return of their income for the year 1938-39. On the 11th March, 
1939, the Income-tax Officer served a notice upon them under sections 22 (4) and 
23 (2) to produce the accounts of their money-lending business for the year 1937-38 
and connected documents. The notice was to be complied with by the 2oth of 
that month. The assessees produced for the inspection of the Income-tax Officer 
certain books of account but when he examined them he considered that the assessees 
possessed another set of books which they had suppressed. When the notice under 
section 22 (4) and 23 (2) was served on the assessees section 28 had not been amended. 
It was amended with effect from the rst April, 1939. Sub-section 1 (b) ofsection 28 
now provides that if the Income-tax Officer, the Appellate Assistant Commissioner 
or the Appellate Tribunal in the course of proceedings under the Act is satisfied 
that a person has without reasonable cause failed to comply with a notice under 
sub-section (4) of section 22, or sub-section (2) of section 23, he or it may direct 
him to pay by way of penalty, in addition to the tax payable by him, a sum not 
exceeding one and a half times the income-tax and super-tax, if any, which would 
have been avoided if the income as returned by the person had-been accepted as 


the correct income. 
——S gan aran aana Ag kaamanane gabag gag arin ag aana angangge ngana nganggang gang aga gag Nga aga aana a aga a aan NG EEN aaa 
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On the gth December, 1939, the Income-tax Officer wrote to the assessees 
stating that a separate set of account books had been kept and that these had not 
been produced. On the 4th January, 1940, he caused to be issued a fresh notice 
under sections 22 (4) and 23 (2) requiring the assesseces to produce the books of 
account for the years 1937-38, 1936-37 and 1935-36. ‘The assessees did not comply 
with this notice. On the 31st January, 1940, the Income-tax Officer assessed the 
assessees for the year 1938-39 on an income of Rs. 16,100. This assessment was 
under section 23 (4). Two days before this assessment was made the Income-tax 
Officer served a notice upon the assessees requiring them to show cause why a 
penalty should not be inflicted under section 28 (1) (b). The respondents appeared 
before the Income-tax Officer in compliance with this notice and he gave his decision 
in an order dated 21st December, 1940. He held that there had been default in 
compliance with the notice to produce the books of account and consequently he 
imposed a penalty of Rs. 1,200 in addition to the amount of tax payable under 
the order of assessment. 


The assessees challenged the correctness of both the orders of the Income-tax 
Officer in appeals to the Assistant Appellate Commissioner, who agreed with the 
Income-tax Officer. The assessees accepted the decision of the Assistant Appellate 
Commissioner so far as it concerned the assessment to income-tax under section 
23 (4), but they appealed to the Income-tax Appellate Tribunal against the penalty 
which had been inflicted on them. The tribunal allowed the appeal on the ground 
that in connection with the imposition of a penalty for the non-production of books 

“ the existence of the books should be shown in some more tangible material than it may ordinarily 
be necessary for purposes of an assessment under section 23 (4).” 

The Tribunal also held that section 28 could not be applied in a case where the 
assessment was for a period prior to the 1st April, 1939, when the amendment came 
into force. 


The Tribunal has referred three questions to the Court for decision. They 
read as follows : 


(1) “Whether the proceedings in this case for the imposition of penalty in respect of the assess- 
ment for the year 1938-39 are governed by the Income-tax Act as it stood in 1938-39, the year of 
assessment, or whether they are governed by the Income-tax Act as amended from the 1st April, 1939, 
as the proceedings were completed in 1940. 


(2) If it is held that the Income-tax Act as amended in 1939 should be applicable the next 
question will arise : When the default was committed, whether on the 20th March, 1939, in answer 
to the first notice prior to the commencement of the amended Act of 1939 or in January, 1940, when 
there was again a second default to comply with another notice under section 22 (4) for the production’ 
of the same books. 


(3) Ifit is held that the Amended Act applied, whether the view of law taken by the Tribunal 
that the existence of the books should be shown in some more tangible material than the one in the 
case of an order under section 23 (4) was right in arriving at the conclusion that the case was not a 
fit one for imposition of penalty.” 

It is regrettable that the Tribunal did not take greater care in framing these questions. 
The second and third questions as they stand are not intelligible ; but we gather 
what is meant from the order which the Tribunal passed on the assessees’ appeal. 


The first question is whether section 28 (1) (b) can be applied in respect of the 
failure to comply with the notice issued on the 4th January, 1940. It obviously 
could not be applied to the earlier notice because when that notice was issued the 
amendment had not been made. When the second notice was issued the amend- 
ment had been made and we consider that the section was applicable. When the 
amendment came into force the Income-tax Officer had not made an assessment for 
the year 1938-39 and he was entitled to make it when he did, namely, on the 3 Ist 
January, 1940. It has been suggested that to hold that section 28 (1) (b) applies to 
the second notice is making the section retrospective, but this is not so. The 
Income-tax Officer had full power to issue the notice on the 4th January, 1940 
and failure to comply with it meant liability under section 28 (1) (b). The answer 
to the first question is that the Income-tax Officer had the right to act under section 
28 (1) (b) for failure to comply with the notice issued to the assessees on the 
4th January, r940, This answer also covers the second question, 
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The third question is really whether more evidence is required for the imposition 
of a penalty under section 28 than would be required for a “best judgment?’ assess- 
ment under section 23 (4). The two sections have nothing in common and it is 
not possible to give a direct answer to the question. When the Income-tax Officer 
makes an assessment under section 23 (4) it must be in the nature of an estimate, 
because the assessee has failed to place before him material for making an accurate 
assessment. In Income-tax Commissioner v. Badridas Ramrai Shop, Akola’, the Privy 
Council pointed out how an Income-tax Officer should proceed when assessing 
under that section. Their Lordships said : ° 


“ The Officer is to make an assessment to the best of his judgment against a person who is in 
default as regards supplying information. He must not act dishonestly, or vindictively, or capriciously, 
because he must exercise judgment in the matter. He must make what he honestly believes to be a 
fair estimate of the proper figure of assessment and for this purpose he must, their Lordships’ think, 
be able to take into consideration local knowledge and repute in regard to the assessee’s circumstances 
and his own knowledge of previous returns by and assessments of the assessee, and all other matters 
which he thinks will assist him in arriving at a fair and proper estimate ; and though there must 
necessarily be guess-work in the matter, it must be honest guess-work. In that sense, too, the assess- 
ment must be to some extent arbitrary.” 

The imposition of a penalty under section 28 is not a matter of guess-work. 
Before imposing a penalty in such a case as this the Income-tax Officer must have 
in his possession such evidence as would convince a reasonably minded man that 
there exists a second set of books. It is not possible to lay down any hard and 
fast rule as to what is actually required. Each case must depend upon its own 
circumstances. We answer the third question in this sense. , 


The Commissioner is entitled to his costs which we fix at Rs. 250. 
K.C. —— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND MR. JUSTICE 
PATANJALI SASTRI. , 
O. Rm. M. SP. S. V. Meyyappa Chettiar .. Petitioner” 

2. 

The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 25 (3), (4) and (5)—Discontinuance of business—Meaning—Foint 
family business—Disruption of family—Business continued by members as partners—-Exemption from tax— 
Application made in year of discontinuance—Limitation. 

The petitioner and his brothers were members of an undivided Hindu family, and when joint 
the family carried on a money-lending business in India and in the Federated Malay States since the 
year 1918. On 2nd June, 1938, the joint status was severed and thereafter the members of the 
family continued the business in the same place as partners, On 22nd December, 1939, the petitioner 
claimed that the income from the family from 13th April, 1938, to the 2nd June, 1938, was not liable 
to be taxed by reason of sub-sections (3) and (4) of section 25 of the Income-tax Act. 

Held, on a reference by the Commissioner of Income-tax that the income of the family from 
the 13th April, 1938, to the and June, 1938, was liable to be taxed by virtue of section 25 (3) of the 
Income-tax Act, as the business was continued by the same persons as partners. Meaning of term 
s discontinuance ” in section 25 (3), discussed. 

Held, further, that the application of the petitioner dated 22nd December, 1939, was not time 
barred under section 25 (3) of the Act as the assessee was entitled to apply for refund if the amount 
of the tax already paid in respect of the previous year exceeded the amount payable on the income 
received in the year of discontinuance. Meaning of the word “ relief” in clauses (3) and (5) of 
section 25, considered. 


Case referred to the Madras High Court under section 66 (3) of the Indian 
Income-tax Act (XI of 1922), in pursuance of the High Court’s order dated 20th 
July, 1942, in O. P. No. 86 of 1942, by the Commissioner of Income-tax, Madras, 
for the decision of the following question : 


“« Whether the income of the family from the 13th April, 1938. to the znd June, 1938, is not 
liable to be taxed by virtue of section 25 (3) of the Income-tax Act?” 


N. Sreenivasa Aiyangar for V. Ramaswami Atyar for Petitioner. 
K. V. Sesha Aiyangar and K. S. Sreenivasan for Respondent. 
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The Court delivered the following ` ; 

Jupements: The Chief Justice—This reference has been made by the 
Commissioner of Income-tax, Madras, in accordance with a direction given to 
him by this Court under section 66 (3) of the Indian Income-tax Act, 1922. 
The reference involves the interpretation of section 25 (3) of the Act. 


The petitioner and his brothers were members of an undivided Hindu family, 
and when joint the family carried on a money-lending business in India and in 
the Federated Malay States. The business was of long standing and had been 
assessed to income-tax under the Act of ‘1918. On the 2nd June, 1938, the joint 
status was severed. Thereafter the members of the family continued the business 
in the same places as partners. The financial year with which this reference is 
concerned commenced on the 13th April, 1938. On the 22nd December, 1939, 
the petitioner claimed that the income of the family from the 13th April, 1938, 
to the 2nd June, 1938, was not liable to be taxed by reason of the provisions of 
sub-sections (3) and (4) of section 25. The Income-tax Officer accepted the 
petitioner’s statement that there had been a partition, but he rejected the contention 
that the family was not liable to pay the tax on the profits earned between the 
13th April and the 2nd June, 1938. The petitioner appealed to the Appellate 
Assistant Commissioner who agreed with the Income-tax Officer. The petitioner 
then asked the Commissioner to make a reference to the Court under section 66 (2) 
and as the Commissioner refused to do so, the petitioner moved the Court for an 
order under sub-section (3) of that section directing the Commissioner to make a 
reference. The Court directed the Commissioner to refer for decision the following 
question : 


“Whether the income of the family from the 13th April, 1938, to the and June, 1938, is not 
liable to be taxed by virtue of section 25 (3) of the Income-tax Act?” 


In his statement of the case the Commissioner has suggested that the application 
of the petitioner made to the Income-tax Officer on the 22nd December, 1939, 
was out of time, and it is necessary to decide this question as well, because naturally 
the Court is not prepared to embark upon an academic discussion of the question 
referred if the petitioner has delayed beyond the period allowed by law in raising 
his objection. To decide the question of limitation regard must be had to the 
provisions of sub-section (5) as well as the provisions of sub-section (3) of section 25. 
Sub-section (3) reads as follows: 


“ Where any business, profession or vocation on which tax was at any time charged under the 
provisions of the Indian Income-tax Act, 1918, is discontinued, then, unless there has been a succession 
by virtue of which the provisions of sub-section (4) have been rendered applicable, no tax shall be payable 
in respect of the income, profits and gains of the period between the end of the previous year 
and the date of such discontinuance, and the assessee may further claim that the income, profits 
and gains of the previous year shall be deemed to have been the income, profits and gains of the 
said period. Where any such claim is made, an assessment shall be made on the basis of the income, 
profits and gains of the said period, and if an amount of tax has already been paid in respect of the 
income, profits and gains of the previous year exceeding the amount payable on the basis of such 
assessment, a refund shall be given of the difference.” 


Sub-section (5) states : 

“ No claim to the relief afforded under sub-section (3) or sub-section (4) shall be entertained 
unless it is made before the expiry of one year from the date on which the business, profession or 
vocation was discontinued or the succession took place, as the case may be.” 

The Commissioner says that by his application of the 22nd December, 1939, the 
petitioner was claiming ‘‘ relief”? under sub-section (3) and as the application was 
made more than one year from the date on which the family ceased doing business 
as a family the sands had run out. On the other hand, the petitioner says that the 
word “relief? in sub-section (5) has, so far as sub-section (3) is concerned, reference 
only to the words ‘‘ and the assessee may further claim that the income, profits and 
gains of the previous year shall be deemed to have been the income, profits 
and gains of the said period ”’ which are to be found therein. He points to the 
fact that sub-section (3) states emphatically that a business on which a tax was 
charged under the provisions of the Act of 1918 shall not be chargeable in 
respect of the income of the period between the end of the previous year and the 
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date of discontinuance and he says that ‘“‘relief”? cannot be contemplated in 
this connection because it must be presumed that the Income-tax Officer will carry 
out his duties in accordance with the provisions of the Act. Besides being exempt 
from tax during this period the assessee is allowed to claim a refund if an amount 
of tax has already been paid in respect of the income of the previous year 
exceeding the amount payable on the basis of the income received in the year of 
discontinuance. He is entitled to recover the whole of the difference. It is said 
that it is here that a provision for relief is necessary and sub-section (5) has -been 
inserted in order to impose a time limit. : 

In my judgment the petitioner’s contentions are sound. The Legislature 
could only contemplate the Income-tax Officer doing his duty and therefore would 
not consider it necessary to provide for “relief” against an illegal order. The 
provisions to be found in the Act with regard to appeal and reference are there for 
that purpose. Under the Act of 1918 an assessee paid the tax for a particular year 
on the income actually earned in that year. The Act of 1922 effected a great change. 
An assessee now pays the tax in the year of assessment on the income earned in the 
previous year. Sub-section (3) of section 25 of the present Act is designed to prevent 
the injustice of double taxation and in order to do this it is necessary to give the 
assessee a refund should his income in the year of discontinuance be less than his 
income for the previous year. It seems to me that it is only in this connection that 
the word “relief” is used in sub-section (5). 


Turning now to the main question, in Commissioner of Income-iax, Madras 
v. Karuppiah}, this Court held that where a partner carried on the business of the 
partnership after its dissolution he succeeds to the business within the meaning of 
section 26 (2) and can be assessed to tax in respect of the profits of the business for 
the previous year. This decision applies in the present case and the partnership 
must be deemed to have succeeded to the business of the family. This is not dis- 
puted, but the petitioner says that sub-section (3) of section 2 5 stands alone and 
that the word “discontinued”? should not be read as ‘‘cessation’’ of business. 
Here reliance is placed on the decision of the Bombay High Court in Commissioner 
of Income-tax, Bombay v. P. E. Polson®, where this argument was accepted. The 
Bombay High Court considered that the word ‘discontinued’ by itself, and if 
not controlled by the context, would cover a discontinuance by disposal. 


I find myself unable to share this opinion. In the first place, the same word 
is used in section 44 which says that where a business, profession or vocation carried 
on by a firm or association of persons has been discontinued, or where an association 
of persons is dissolved, every person who was at the time of discontinuance or dis- 
solution a partner or a member shall, in respect of the income, profits and gains 
of the firm or association, be jointly and severally liable to assessment under 
Chapter [V and for the amount of tax payable. This section clearly deals with a 
case of cessation of business. The word ‘‘discontinued ” in sub-section (3) of 
section 25 cannot be given a different meaning from the meaning it has in section 44 
unless the context in sub-section (3) demands it, and I can find nothing in sub- 
section (3) which would warrant the Court departing from this well accepted rule 
of construction. On the other' hand, I consider that the words ““ then, unless there 
has been a succession by virtue of which the provisions of sub-section (4) have been 
rendered applicable’? which follow the word ‘discontinued ” in section 2 5 (3) 
give strong indication-that the word ‘‘ discontinued’? there means ‘‘cessation’’. 
As already pointed out, sub-section (3) has been inserted merely for the purpose of 
preventing double taxation. 


Full support for this opinion is to be found in the judgment of Scrutton, J., in 
Bartlett v. Inland Revenue Commissioners*®, where it was held that if the owner of a 
business sells it to a company, the business is not discontinued within the meaning 
of section 24 (3) of the Finance Act, 1907, which provides that where a profession, 
trade, or vocation is discontinued, a person charged or chargeable with income-tax 


1. (1941) 1 M.L.J. 120: LL.R. (1941) Mad. 2. LLR. (1942) Bom. 216.. 
220 (S.B.). = 3. (1914) 3 K.B. 686. . 
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in respect of that profession, trade or vocation shall be chargeable on the aciual 
amount of the profits or gains arising from the profession, trade or vocation in that 
year. It was there argued that the appellant’s trade having been discontinued in 
the year, he was only chargeable on the actual amount made in that year, and 
there was no power to go back to the three years’ average. In dealing with this 
contention Scrutton, J., said : 

“ The answer to that appears to me to be very simple. The trade was not discontinued in the 
year. The trade was sold to a company and continued during the whole year.” 
In thé present case the business was continued by the same persons, not as members 
of a joint family, but as partners. l 


For these reasons, I hold that the income of the family from the 13th April, 
1938, to the 2nd June, 1938, is liable to be taxed by virtue of section 25 (3), and I 
answer the reference accordingly. The Commissioner is entitled to his costs, which 
I would fix at Rs. 250. 


Patanjali Sastri, 7.—I agree that the reference should be answered as suggested 
in the judgment just delivered by my Lord. In view, however, of the different 
opinion expressed by the Bombay High Court in P. E. Polson, In re,* which was 
strongly pressed upon us by the assessee’s learned counsel, I wish to add a, few 
observations. ` 

The question is whether section 25 (3) of the Indian Income-tax Act, 1922, 
as amended by the Indian Income-tax (Amendment) Act, 1939, providing for 
certain reliefs in cases of discontinued business, etc., charged to tax under the Indian 
Income-tax Act, 1918, applies when a Hindu undivided family carrying on business 
becomes disrupted and the members continue the business thereafter as partners ; 
in other words, does the discontinuance which the provision has in view refer only 
to the closing down or extinguishment of a business, etc., or cover succession to a 
business which is continuing. The question of discontinuance or succession was of 
special importance in England in view of the basis of taxation being different in 
either case [vide Rules 8 (2) and 11 of the Rules applicable to Cases I and II, Sche- 
dule D of the Income-tax Act, 1918] and the terms have acquired well-recognised 
meanings in income-tax usage. (See Bartlett v. Inland Revenue Commissioners? and 
M. Faraday and others v. Carter?.) They have accordingly been adopted in the 
Indian Income-tax Act, 1922, as denoting two different situations for which the 
Act makes separate provisions in sections 25 and 26, and before the Amendment 
Act of 1939 was passed the Courts in this country, including the Bombay High 
Court had uniformly held that “discontinuance ” for the purpose of section 25 
did not cover mere change of ownership. (See Commissioner of Income-iax, Bombay 
v. Sanjana and Co., Lid.4, Kalu Mal Shori Mal v. Commissioner of Income-tax, Punjab”, 
Hanutram Bhuramal v. Commissioner of Income-tax, Bihar and Orissa®,.) But it is argued— 
and the argument was accepted by the Bombay High Court in the case already, 
referred to—that the amendments introduced in sections 25 and 26 by the Act of 
1939 now compel a different interpretation of the term in section 25 (3). It seems 
to me, however, with all respect, that the well-marked distinction for purposes of 
assessment between discontinuance and succession has not been obliterated by the 
recent amendments and that it would lead to considerable confusion in working 
the Act if the provisions specifically relating to the one were understood as applicable 
to the other. For instance, section 25 (1) provides for an accelerated assessment 
when a business, etc., which was not at any time charged under the Act of 1918 is 
c‘ discontinued ”, evidently as a safeguard against risk to revenue which the delay 
in assessing a person who is no longer in business involves as such person might 
disappear or become insolvent before the normal time for assessment arrives. Now 
if “ discontinuance ” is to be understocd as covering change of ownership—the 
word must obviously have the same meaning in both sub-section (1) and sub- 
section (3)—the special procedure indicated in section 25 (1) would become appli- 
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cable to cases of succession, for which, however, specific provision is made in sec- 
tion 26 (2) for an apportioned assessment in the normal course, i.e., in the year 
following the succession, with different safeguards for the protection of revenue in 
the contingencies aforementioned. This would result in an incoherent scheme of 
assessment. 

Turning now to the amendments introduced by the Act of 1939 on which the 
assessee’s learned counsel relies in support of his contention, it is true that section 
26 (2) has been amended so as to provide, in the case of a succession in business, etc., 
for the assessment of the predecessor and the successor each in respect of his*actual 
snare of the profits of the previous year, instead of, as before, assessing the successor 
in respect of the profits earned even by the predecessor. The predecessor having 
thus been made liable for tax in respect of his share of profits in the year of succession, 
it is only fair that he should be relieved from this burden, in cases where his business, 
etc., had been charged under the Act of 1918, for precisely the same reason as in 
the case of discontinyance of a business, etc., so charged, namely, to redress the hard- 
ship involved in the assessment of the profits of the year 1921-22 twice over, once 
in that year as the income thereof on adjustment under the Act of r918, and once 
in the next year as the income of the previous year under the Act of 1922. Hence 
the enactment of the new sub-section (4) of section 25 extending the benefit conferred 
under section 25 (3) to cases of succession to a business, profession, etc., charged 
under the Act of 1918. This provision, however, would make it possible for the 
relief in respect of the double assessment referred to above being claimed more 
than once if the change of ownership occurred after 1st April, 1939, once by the 
predecessor at the time of succession and once by the successor when the latter 
closes down the business in any subsequent year. This had to be provided against, 
as such relief has to be granted only once and that to the predecessor who suffered 
the double assessment, and section 25 (3) was accordingly amended so as to exclude 
the successor from its benefits when he discontinues the business subsequently as, 
so far as he is concerned, he will have suffered tax only for the exact number of 
years for which he has carried on the business. Hence the insertion of the words 
“then unless there has been a succession by virtue of which the provisions of sub- 
section (4) have been rendered applicable’ after the word ‘discontinued ” in 
sub-section (3). The learned Judges in P. E. Polson, In rel, apparently thought 
that this exception applied only where succession and subsequent discontinuance 
both occurred in the same year as they referred to it as contemplating a case “ very 
unlikely to occur but at the same time possible.” But the exception clearly covers 
a wider ground and operates to exclude the successor from the benefits of the sub- 
section whenever he may discontinue the business. 


Such being the objects and reasons of the relevant amendments introduced in 
1939, I find it difficult, with all respect, to see why they should be regarded as 
‘having the effect of widening the scope of the term ‘discontinuance ” in section 
25 (3) so as to cover cases of succession. It is true that after the amendments the 
predecessor in the case of a change of ownership is put on the same footing as if he 
had closed down his business on the date of succession for purposes of relief in respect 
of the double assessment of the profits of 1921-22. But this is done by enacting the 
new sub-section (4) of section 25 which provides such reliefs subject to the condition 
that the predecessor is one who was carrying on the business, profession, etc., at the 
commencement of the Amendment Act. To ignore this condition and to bring 
the case of a succession occurring béfore the commencement of that Act within 
the purview of section 25 (3) as covered by the word ‘‘ discontinued ” seems to me 
opposed alike to sound canons of construction and to the scheme of assessment 
laid down in the principal Act. It must be remembered that in England a provision 
for apportionment of the tax burden between the predecessor and the successor in 
cases of succession (rule g of the rules applicable to cases I and II, Schedule D, of 
the Income-tax Act, 1918, corresponding to section.2, ‘Taxes Management Act, 
1800) has been in existence side by side with a provision for relief in cases of dis- 
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continuance [Rule 8 (2) of the same rules corresponding to section 25 (3), Finance 
Act, 1907], but this has not been considered to warrant the wider interpretation of 
the word ‘discontinued’ favoured by the Bombay High Court (see Bartlett v. 
Inland Revenue Commissioners’ and M. Faraday and others v. Carter?, already referred 
to). 

The question of limitation raised by the Commissioner of Income-tax turns 
on the proper interpretation of the newly introduced sub-section (5) of section 25 
which provides : 

“That no claim to the relief afforded by sub-section (3) or sub-section (4) shall be entertained 

unless it is made before the expiry of one year from the date from which the business, profession or 
vocation was discontinued or the succession took place as the case may be.” 
It will be seen that sub-section’ (3) and (4) of section 25, provide for two concessions 
in respect of a business, etc., charged under the Act of 1918, namely, (1) an exemption 
from tax of the income of the period between the end of the previous year and 
the date of the discontinuance or succession and (2) an adjustment, at the cption cf 
the assessee, of the tax levied on the income of the previous year with reference to 
the profits of the said period and a refund of the excess tax if any, already collected. 
In the present case the petitioner sought only concession (1). To obtain that con- 
cession, the assessee does not have to call upon the Income-tax Officer to do anything. 
The Act exempts the income of the period in question and the Officer has merely 
to take note of the exemption and abstain from assessing such inccme ; while fer 
concession (2) the assessee has to make a ‘‘ claim ” before the Officer, as it involves 
the Officer doing something, namely, an assessment of the income of the said pericd 
and adjustment of the tax paid on the income of the previous year with reference 
to the income so assessed and a refund of the excess tax, if any, already paid. If 
the Income-tax Officer has to take action in this manner for granting this relief, 
it stands to reason that a time limit should be imposed for a claim to be made in 
that behalf, as the task of making a proper assessment for the relevant period might 
become increasingly difficult with the lapse of time. But what reason could there 
be for imposing a time limit for asking the Income-tax authorities to abstain frem 
doing a thing which the Act directs them not todo? A time limit for this purpcse 
would, indeed, mean that the Income-tax authorities would be free to disregard the 
plain duty imposed on them by the Act, leaving the assessee. without a remedy, 
if only they assess and levy the tax on the exempted profits, either under section 23 
or section 34, after the expiry of the time limited. Itseems to me that a construction 
of section 25 (5) which leads to such anomalous results ought not to be readily 
accepted. It is said that the word ‘‘relief’’? is wide enough to cover both the 
benefits afforded under sub-sections (3) and (4). It may be so in ordinary usage 
uncontrolled by context, though the assessee may well retort that not much relief 
is afforded to him when the Crown, having already taxed him for as many years 
as he.carried on the business, merely abstains from taxing once more. But in the 
context of section 25 I am of opinion that it would be a reasonable construction of 
the words ‘‘claim to the relief afforded under sub-section (3) or sub-section (4) ” 
to hold that they refer only to the relief by way of adjustment of the tax levied 
on the income of the previous year and the consequential refund, if any, for which 
the assessee has to make a “‘ claim ” under sub-sections (3) and (4). The plea of 
limitation cannot therefore prevail. I concur also in the order for costs. 


B.V.V. a Reference answered against assessce. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnkR. Justice KING AND Mr. Justice BYERS. 
-Thavamani Prisoner®* (Accused). 


Indian Penal Code (XLV of 1860), section 302—-Murder—Intention to kill—Attempt—Wounds not. 
by themselves sufficient to cause death—Body thrown into well—Acts in point of time and space inter-related 
—Result of acts bound to cause death—Conviction for murder—Propriety. 
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A woman’s dead body was found in a well with three punctured wounds on her head. There 
was no direct evidence against the accused”and the doctor’s expert evidence went to prove that the 
wounds by themselves were not sufficient to cause death. The second accused was convicted upon 
his own statement to the police informing them of the existene of a person who purchased 
a gold chain belonging to the deceased and a confession to the magistrate showing how the murder 
was completed and how the body was thrown into a well. 

Held, that since the intention to cause death was evident even from the beginning, and such in- 
tention was apparently completely carried out into effect though not in fact at the first stage, and 
since the act was closely connected in time and space with the next act of throwing the body into a 
well and the result of the actions taken as a whole was clearly to carry out the intention to kill 
with which intention they began to act, the conviction for murder was therefore right. ý 


Kaliappa Goundan, In re, (1933) 65 M.L.J. 597: I.L.R. 57 Mad. 158, followed. 

Trial referred by the Court of Session of the Ramnad Division at Madura for 
confirmation of the sentence of death passed upon the said prisoner in C. C. No. 152 
of 1942 on Ist February, 1943 and appeal by the said prisoner against the said sentence 
of death passed upon him in the said case. 

S. F. S. Fernandes for Accused. 

The Public Prosecutor (V. L. Ethira}) for the Crown. 


The Judgment of the Court was delivered by 

King, J.—The appellant here was the second accused prosecuted before the 
learned Sessions Judge of Ramnad for the murder ofa woman named Meenak- 
shi Achi on the evening of the 26th September last. The deceased was admittedly 
murdered in her flower garden about 14 furlongs away from the village. Her 
dead body was found on the 27th September in a wellin the garden. Two persons 
were prosecuted for the murder. ‘The first accused who was eventually acquitted, 
was the gardener employed in the garden. ‘The second accused was an acquain- 
tance of his, who was in need of money at the time. ‘There is no direct evidence 
of the offence and there is no direct evidence from the post mortem certificate or 
the testimony of the doctor as to the cause of death. The body when found had 
marks of three punctured wounds upon the head ; but those wounds by themselves 
according to the doctor would not'be sufficient to cause death. 


The principal evidence upon which the second accused was convicted comes 
from his own conduct. He has given a statement to the police as a result of which 
he has informed them of the existence of P. W. 15, who confirms his story that the 
two accused sold to him (P.W. 15) part of a chain which had been worn by the 
deceased at the time of her death. The evidence of P. W. 15 and P. W. 16 taken 
together shows that the proceeds of the sale of this portion of the chain were divided 
between the two accused. ‘There is also a confessional statement made by the 
second accused before the Taluk Magistrate of Tirupattur. He explains how he 
was induced by the first accused to assist the first accused in the killing of the 
deceased. After the first attack had been made upon the deceased he (second 
accused) prevented her leaving the garden and then seized her legs and held her 
tight while, according to the confession, the murder was completed. After she 
had died the first and second accused threw the body into the well. The significance 
of this confession which has been so signally confirmed by the discovery of P. W. 15 
and P. W. 16 and the chain which was sold to the former, as proving a case of the 
commission of some offence against the appellant, has not been challenged in 
argument before us. But it is argued that the medical evidence taken in conjunction 
with the confession shows that there could not have been any intention on the 
part of the second accused to commit murder and therefore he cannot be found 
guilty under section 302, Indian Penal Code. Great stress is laid upon the statement 
in the confession that the deceased had died and that her dead body had been thrown 
into the well. The doctor on the other hand gives evidence that the only marks 
of external injury which he saw were of injuries which were insufficient .to cause 
death. It is accordingly argued that the second accused was under a misappre- 
hension when he thought that the deceased was dead and that the blows which 
the first accused with his assistance had struck at the deceased had not therefore 
caused her death. Whatever therefore may have been the intention of the accused 
in striking those blows that intention had not been effected. The action of the 
appellant and the first accused in throwing the body into the well could not possibly 
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be in pursuance of an intention to cause her death as they already believed that 
she wag dead. 


Reliance in support of this position is placed upon the decision in Palani Goundan 
v. Emperor’. ‘The learned Sessions Judge however has refused to follow that ruling 
and has followed instead the later ruling reported in Kaliappa Goundan, In re?. It is 
true that in this later case there was no definite plea by the accused that at the time 
when he put the body of the deceased upon the railway line he thought she was 
dead, whereas here according to the argument the confession does contain a state- 
ment equivalent to the expression of a belief that the deceased was already dead 
when the body was thrown into the well. But that is not the most impertant point 
of distinction between Palani Goundan v. En.peror! and Kaliappa Goundan, In re?®. 
The main point of distinction between the two cases is this, that in Palani Goundan 
v. Emperor+ there was never at any time an intention to cause death. The 
original intention was only to cause injury. The second intention was only to 
dispose of a supposedly dead body in a way convenient for the defence which the 
accused was about to set up. In Kaliappa Goundan, In re*, however and in 
the present case it is clear that there was at the beginning an intention to 
cause death. This intention was apparently completely carried into effect but 
in fact was not. Even if the intention at the second stage of the transaction had 
been merely to dispose of a dead body, as is pointed out in Kaliappa Goundan, In re, 
the two phases of the same transaction are so closely connected in time and purpose 
that they must be considered as parts of the same transaction. The result of the 
actions of the accused taken as a whole-clearly is to carry out the intention to kill 
with which they began to act. It seems to us that there is no satisfactory reason 
for distinguishing the facts of the present case from the ruling in Kaliappa Goundan, 
In re?, and that the learned Sessions Judge rightly relied upon that ruling in holding 
that, even if at the time when the woman was thrown into the well she was alive, 
and even if the appellant then thought her dead, he would be guilty of murder. 
The conviction of the appellant’ for murder must therefore stand. There are 
clearly no extenuating circumstances of any kind in this case and the sentence of 
death is the only one appropriate to the circumstances. We accordingly confirm 
the sentence and dismiss the appeal. 


K.G. ————— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justick HAPPELL. 
5. KR. M. Subramanyam Chettiar .. Appellant* 


v. 
Meyyammai Achi and others .. Respondents. 


Registration Act (XVI of 1908), sections 17 (2) and 49—Document creating right of way—Need for regise 
tration—Unregistered document—Admissibility in evidence. > 

A document which creates a right of way creates a right to or interest in immovable property, 
and requires registration under section 17 of the Registration Act. Where such a document is not 
registered it is inadmissible in evidence. 


Sital Chandra Chowdhury v. Mrs. A. J. Delanney, (1916) 20 C.W.N. 1158, referred to. 

Appeal against the decree of the Court of the Subordinate Judge of Sivaganga 
in A. S. No. 9 of 1941 preferred against the decree of the Court of the District Munsiff 
o{Sivaganga in O. S. No. 249 of 1939. ! 

C. S. Rama Rao Saheb for Appellant. 

K. Rajah Aiyar and V. Seshadri for Respondents. 

The Court delivered the following 

JupcmEenT.—The appellant was the first defendant in a suit in which the first 
respondent was the second plaintiff having been added as the legal representative 
of the first plaintiff after his death, for an injunction restraining the appellant from 
interfering with the right of way over a lane and for a direction that the appellant 
ae a a es 

1. (1919) 37 M. L.J. 17: LL.R. 42 Mad. 2. (1933) 65 M.L.J.597=I.L.R. 57 Mad, 
547 (F.B.). 158 at 171. 
“S.A, No. 467 of 1942. 18th March, 1943, 
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should demolish a dust bin which he had put up in the lane at his own cost. The 
right of way, it was alleged, was conveyed to the first respondent under the deed 
Ex. C, for a consideration of Rs. 175. Ex. C is an unregistered document and 
it was contended by the appellant that it required registration and was accordingly 
inadmissible in evidence. The lower Courts, following the decisions in Bhagwan 
Sahai v. Narasingh Sahai? and in Satyanarayanamurti v. Lakshmayya? held that the 
deed Ex. C did not require registration. Substantially the only question in this 
second appeal is whether Ex. C did or did not require to be registered. In Bhagwan 
Sahai v. Narasingh Sahai Land in Satyanarayanamurti v. Lakshmayya? in which Madhavan 
Nair, J., followed the decision of the Allahabad High Court a distinction was drawn 
between a document which created and a document which transferred an easement, 
A document which created an easement, it was held, was valid without registration 
because it was not a transfer of property within the meaning of the Transfer of 
Property Act, whereas the transfer of an existing easement is a transfer of property 
and so the transfer of an intangible thing within the meaning of clause 2 of section 54 
of the Transfer of Property Act which can be made only by a registered instrument, 
the transfer of an existing easement being the act of the dominant owner and 
inseparable from the transfer of the dominant heritage. Learned counsel for the 
appellant agrees that Ex. C amounts to the creation of an easement and that it does 
not fall within the purview of the provisions of the Transfer of Property Act. He 
argues, however, that although the document does not attract the provisions of the 
Transfer of Property Act, it does attract the provisions of the Registration Act and 
as it has not been registered, it cannot be admitted in evidence. In support of 
this contention I have been referred to the decision in Sital Chandra Chowdhury v. 
Mrs. A. J. Delanney®. In the second last paragraph of the judgment in that case 
itis stated : 

“Tt may be added that section 2, clause 6 of the Registration Act which defines * immovable 

property’ for the purposes of that Act, expressly includes ‘rights to ways. Where, therefore, a 
right of way is created in writing the writing may require registration but not if the value of the right 
is less than one hundred rupees.” 
It is quite true, as pointed out for the respondent, that this observation is obiter. 
With respect, however, having regard to the provisions of section 2, clause 6.and 
section 17 of the Registration Act there can be, in my opinion, no doubt that it is 
correct. In section 2, clause 6 ‘immovable property? is stated to include ‘rights 
to ways’, and in section 17 (1), sub-clause (b) it is enacted that “‘non-testamentary 
instruments which purport or operate to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, whether vested or con- 
tingent, of the value of one hundred rupees and upwards, to or: in immovable 
property ” shall be registered. Under section 2, clause 6 for the purposes of the 
Indian Registration Act rights of way are immovable property. A document 
therefore which creates a right of way creates a right to or interest in immovable 
property. The consideration for Ex. C was Rs. 175 and therefore a right to or 
interest in immovable property was created of the value of Rs. 100 and upwards. 
Ex. C accordingly should have been registered and under the provisions of section 49 
of the Indian Registration Act it cannot be received as evidence. Learned counsel 
for the respondent stressed the fact that no contention with regard to the provisions 
of the Indian Registration Act was put forward in either Bhagwan Sahai v. 
Narasingh Sahai? or Satyanarayanamurti v. Lakshmayya®. This, however, would 
seem to have been because no money value could have been attached to the easements 
created. The consideration for the grant of the easement was a promise,on the 
part of the grantee to do something of a like kind for the grantor. The provisions 
of the Indian Registration Act are quite clear and in my opinion, it cannot be 
doubted that Ex. C required registration under section 17 and so by virtue of 
section 49 it could not be admitted as evidence of the creation of the easement. 
Admittedly there is no other evidence and consequently it follows that the suit 
should have been dismissed. 


1. (1909) I.L.R. 3r All. 612. g. (1916) 20 C.W.N. 1158. 
Ze (1928) 57 M.L.J. 46. ; 
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The argument has been put forward by Mr. Rajah Aiyar for the respondents 
that irrespective of a right of easement the enjoyment by the respordents of the 
right of way entitled them to an injunction against a stranger who obstructed them 
in their enjoyment. In support of this contention I have been referred to the 
decision of a Full Bench of this Court in Venkatanarasimha Raju v. Ramaswami*. ‘The 
question to be answered in Venkatanarasimha Raju v. Ramaswamil was framed in 
these terms : 

“Can a person who has been using a particular way over land adjoining his, but for less than 
the prescriptive period, maintain an action to prevent a stranger from obstructing him using the way?” 
The answer was that an action cannot be maintained in ordinary circumstances. 
It can only be maintained ifthe obstruction to user will have the effect of sub- 
stantially depriving a person of the enjoyment of his property. There is no evidence 
at all in the present case that obstruction to his right of way would substantially 
deprive the respondent of the enjoyment of his property. ` 


The appeal is, therefore, allowed with costs throughout. 
B.V.V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HAPPELL. 
Thadikonda Gopalaratnam .. Petitioner” 
D 


Thadikonda Lakshmikantam and another .. Respondents. 
Civil Procedure Code (V of 1908), Order 22, rule 3—Abatement of suit on death of plaintyf{—Necessity to 
pass an order of dismissal of suit—Appeal lies against such order and a revision petition ts incompetent. 


An order of dismissal should be passed after the abatement of a suit under Order 22, rule 3, 
and an appeal from that order would lie. 


Suppan Nayakan v. Perumal Chetti, (1916) 30 M.L.J. 486, relied on. 
Consequently a civil revision petition does not lie since the petitioner can obtain his remedy 
by way of appeal. 

Petitions under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the orders of the Court of the District Munsiff of Bapatla dated 
grd April, 1942, and made in I. A. Nos. 276 and 420 of 1942, respectively, in O.S. 
No. 362 of 1941. 

K. Kottayya for Petitioner. 

K. Kameswara Rao for Respondents. 

The Court delivered the following 


Jupcment.—The petitioner was the second defendant in a suit brought for a 
declaration of title in respect of certain properties and a direction that the defendants 
should execute a deed of conveyance in favour of the plaintiff. ‘The second defendant 
(the present petitioner) was the brother of the first defendant and the plaintiff was 
their sister. She filed the suit on 2nd December, 1941, on the fcoting that the 
previous sale,of the property to the defendants was nominal and that the ncminal 
character of the sale had been recognised in agreements executed between herself 
and her brothers. As already stated the suit was instituted on 2nd December, 1941, 
but on 24th December, 1941, the plaintiff died. On 4th December, 1941, ske 
had executed a will in favour of the second defendant and he consequently filed 
two applications ; one on 16th February, 1942, and the other on 20th March, 1¢42, 
the first to be brought on record as the legal representative of the plaintiff and the 
second for transposing him as plaintiff under Order 1, rule 10. Bcih these 
applications were dismissed by the learned District Munsiff of Bapatla and 
following on the dismissal of the applications the suit itself was dismissed on 
ord April, 1942, on the ground that it had abated. Thereafter the second 
defendant filed an appeal against the decree dismissing the suit in the 
Court of the Subordinate Judge of Bapatla but at the same time he has 
filed these two revision petitions against the orders on his two applications. 


ng IaM 
1. (1941) 1 M:L.J. 145 : LL.R. (1941) Mad. 367 (F.B.). 
MO, R. P. Nos. 1192 and 1133 of 1942. roth March, 1943. 


3 e 9 


` 


16 THE MADRAS LAW JOURNAL REPORTS, [1943 


He says that he has done this out of abundant caution because the law is 
not clear in regard to whether an appeal against an order dismissing the suit 
as having abated lies. It has, however, to be noted that the petitioner is not really 
filing an appeal in the Court of the Subordinate Judge of Bapatla, and, in the 
alternative, a revision petition here. He seems to expect that, if the petition is 
held to be competent and an order passed on it in his favour, that order will govern 
the learned Subordinate Judge who will thereupon proceed to allow his appeal. 
It is, however, plain that either an appeal or a revision petition lies. Both in the 
circumstances of this case cannot be competent. The difficulty which the learned 
advocate for the petitioner says that he feels about the competence of the appeal is 
this: He points out that under the present Civil Procedure Code, Order 22, 
rule 3 (2) provides that where no application had been made within the time limited 
by law the suit shall abate so far as the deceased plaintiff is concerned and that 
the High Courts of Allahabad, Lahore and Bombay have held that this means 
that the suit automatically abates and that no order is required declaring that an 
abatement has in fact taken place. As therefore in the circumstances of the present 
case the petitioner could not apply to have the abatement set aside, since the Court 
has refused his applications to be brought on record, his only remedy, in the view 
taken by the Allahabad, Lahore and Bombay High Courts, would be to file revision 
petitions against the orders passed on his applications. My attention has also 
been directed to the decision of a Full Bench of this Court in Venkatakrishna Reddi v. 
Krishna Reddiar+,in which, while holding thatno appeal lay against an order refusing 
the application of a person to be brought on the record as the legal representative 
of a deceased plaintiff, it was stated that the Bench gave no expression of opinion as 
to what would be the consequence if the petitioner appealed against the actual 
order of abatement or dismissal. It is suggested that the petitioner cannot be 
certain that he has a right of appeal in view of the decisions of other High Courts 
in the matter and the fact that in Madras the question was left open by the Full 
Bench in Venkatakrishna Reddi v. Krishna Reddiar?. 


For the respondent, however, it is contended that the learned Judges in the 
Full Bench case were doing no more than stating that the question whether an 
appeal lay against the actual order of abatement or dismissal was not one which 
. they had to decide, but that, whatever may have been the case with the Full Bench, 
I am bound by the decision of a Bench of this Court in Suppan Nayakan v. Perumal 
Chetty*. In that case it was quite clearly laid down that an order of dismissal should 
be passed after the abatement of a suit under Order 22, rule 3, and that an appeal 
from this order would lie. Learned counsel for the petitioner argues that the 
correctness of this decision was doubted in Ayya Mudali Velan v. Veerayee®. It does 
perhaps appear from the judgments of Oldfield and Seshagiri Aiyar, JJ., who 
delivered separate but concurring judgments in that case, that they would not 
have been prepared to concur with everything that was said in Suppan Nayakan v. 
Perumal Chetty”. ‘The question in Ayya Mudali Velan v. Veerayee* however was whether 
an appeal lay from an order rejecting the claim of a person to be the legal repre- 
sentative of a deceased plaintiff and not whether there was a right of appeal against 
an order of dismissal as the suit had abated. It cannot therefore be said, as far as 
I am concerned, that the observations in Ayya Mudali Velan v. Veerayee® with regard 
to Suppan Nayakan v. Perumal Chetty? have weakened the force of its authority. I am 
bound by the decision in Suppan Nayakan v. Perumal Chetty? and, according to that 
decision, an appeal by the present petitioner lies to the Subordinate Judge of 
Bapatla. That being so, a civil revision petition does not lie since the petitioner 
can obtain his remedy by way of appeal. 

These petitions must therefore be dismissed with the costs of the respondent 
in Civil Revision Petition No. 1132, The respondent in Civil Revision Petition 
No. 1133 has not been represented. 


K.S. — Petitions dismissed. 


— a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, Present :— MR. Justice BYERS. 
The Public Prosecutor .. Appellant” 
2. 
Ananthakrishna Iyer .. | Respondent (Accused). 
Companies Act (VII of 1913), section 277-k—Banking company incorporated before the commencement of 


the amending Act of 1936—Failure to “ maintain”? the reserve fund—Offence. 


A banking company incorporated before the Indian Companies (Amending) Act of 1936 
had according to its articles of association created a reserve fund. On 1 5th January, 1939, the 
company capitalized this reserve fund and distributed it amongst the then shareholders in the form 
of shares in accordance with a resolution passed at an extraordinary general meeting of the company 
held on that day. In proceedings against a director who was also the secretary of the company 
for failure to invest the reserve fund in accordance with section 277-K of the Companies Act, 


Held, that although the articles of association provided for the capitalization of its reserve fund 

this power automatically came to an end with the Amending Act of 1936. The use of the word 

_ maintain ” in clause (1) of section 277-K means “ maintain intact ” and necessarily prohibits the uti- 

lization of that fund in any way other than in accordance with clause (3) of the section. Section 
277-K applies to a reserve fund which was already in existence. 


The Amending Act had already commenced its third year of life on 15th January, 1939, and the 
provisions of sub-clause (3) were in operation throughout that day and the disposal of the reserve 
fund contrary to its provision was thus an offence punishable under section 277-L (4). 

Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal] 
of the aforesaid respondent (accused) by the Sessions Judge of Madura in C. A. No. 
226 of 1941 on his file (C: C. No. 195 of 194.1, Sub-Divisional First Class Magistrate’s 
Court, Usilampatti). 

K. Venkataraghavachari for Appellant. 

U. Somasundaram for Respondent. 

The Court delivered the following 


Jupcment.—This appeal is by the Provincial Government against the acquittal 
of the respondent by the Sessions Judge of Madura of an offence punishable under 
section 277-L (4) of the Indian Companies Act and of which he had been convicted 
by the Sub-Divisional First Class, Magistrate of Usilampatti in C. C. No. 195 of 1941 
and sentenced to pay a fine of Rs. 1,000 with simple imprisonment for six months 


in default of payment. 

The facts which are undisputed were these. The respondent is a director 
and also the secretary ofa banking company known as the Swarnavalli Bank, Limited, 
situated in Periakulam and according to its articles of association a reserve fund had 
been created which amounted on the day of the alleged occurrence to Rs. 20,302 
andodd. This sum related to profits earned prior to 1934 and it is common ground 
that since then no profits have been earned. Under the Indian Companies (Amend- 
ment) Act of 1936, the maintenance of a reserve fund became obligatory for all 
banking companies and clause (3) of section 2'77-K of the Act regulates the invest- 
ment of the reserve fund. Under the proviso to section 277-K, clause (3), however, 
the mandatory provisions regarding investment did not apply to a banking company 
incorporated before the commencement of the Amending Act until after the expiry 
of two years. On 15th January, 1939, the company capitalized this reserve fund 
and distributed it amongst the then shareholders in the form of shares in accordance 
with a resolution passed at an extraordinary general meeting of the company held 
on that day. Subsequently the Assistant Registrar of Joint Stock Companies, 
Madura, proceeded against this respondent and other members of the company 
for failure to invest the reserve fund in accordance with section 277-K of the Act. 
The respondent was convicted by the learned Joint Magistrate but was acquitted 
by the learned Sessions Judge and it is against this order of acquittal that this appeal 
has been brought. 

The view taken by the learned Sessions Judge was that the proviso to clause (3) 
of the section applied also to clauses (1) and (2) so that the provisions of the section 


a 
* Cri. Appeal No. 371 of 1942. 26th October, 1942. 
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did not affect the company until the 16th January, 1939. He took the view that 
the mandatory provisions of the section did not apply to any reserve fund which 
was already in existence on 1 5th January, 1937, so that when its provisions did 
come into force on 16th January, 1939, in relation to companies which were already 
1n existence on 15th January, 1937, there was by then no reserve fund in existence 
and no offence had been committed by the respondent. As pointed out by the 
learned Public Prosecutor, this view regarding the operation of the section in 
relation to a reserve fund already in existence when the Amending Act came into 
force ignores the clear wording of the section itself. The proviso at the foot of 
clause (3) of section 277-K is a subsidiary clause to clause (3) and applies only to 
sub-clause (3). The learned advocate for the respondent has contended that the 
maintenance of a reserve fund was something new in the Indian Companies Act 
but this ignores Regulation 99 of Table A in the first schedule of the Act, sample 

articles which, under section 1 7 of the Act, it is open to a company to adopt either 
in whole or in part. Therefore the maintenance of a reserve fund was nothing 
new under the Act and the effect of section 277.18 was to make a reserve fund 
obligatory and provide for its investment. I am unable to see any force in the 
argument that section 277-K did not apply to a reserve fund which was already in 
existence and I agree with the contention of the learned Public Prosecutor that 
the use of the word “maintain ” in clause (1) of the section means ‘‘ maintain 
intact”? and necessarily prohibits the utilization of that fund in any way other than 
in accordance with clause (3) of the section. Although Art. 150 of the Ccmpany’s 
Articles of Association provided for the capitalisation of its reserve fund, this power 
automatically came to an end with the Amending Act of 1936. 


Regarding the view taken by the learned Sessions Judge that the provisions of 
the section came into operation so far as the respondent’s bank is concerned only 


on 16th January, 1939, section 5 (3) of the General Clauses Act seems to have been 
ignored. Itis in these words : 


_ “Unless the contrary is expressed, a central Act or Regulation shali be construed as coming 
mto operation immediately on the expiration of the day preceding its commencement,” 

The Amending Act of 1936 was expressed to come into force on the 15th January, 
1937, so that under-section 5 (3) of the General Clauses Act the Amending Act 
was in force throughout the 15th January, 1937. Therefore, one year’s working 
of the Act expired on 14th January, 1938, and its second year commenced on the 
expiry of that day. Thus the second year expired on the 14th January, 1930. 
Hence it will be seen that on the 15th January, 1939, when the extraordinary 
general meeting was held, the Amending Act had already commenced its third year 
of life and the provisions of sub-clause (3) were in operation throughout that day 
and the disposal of the reserve fund contrary to its provisions was thus an offence 
punishable under section 277-L (4). 


The final argument which was advanced before the learned Judge and which 
has been repeated in this Court is that the conduct of the respondent has not been 
wilful but, as pointed out by the learned Magistrate, the correspondence between 
him and the Assistant Registrar of Joint Stock Companies shows that the respondent 
not only knew what he was doing but that he intended to do it at all costs. 


In the result, the appeal is allowed, the order of acquittal by the learned Sessions 
Judge is set aside and the conviction by the learned Joint Magistrate is restored. The 
fine of Rs. 1,000 is undoubtedly heavy but the section contemplates a fine not exceed- 
ing Rs. 500 for every day during which default continues and having regard to the 
fact that the respondent has been mainly instrumental in disposing of the large 
sum of Rs. 20,000 and odd which would otherwise be available for the shareholders 
or creditors in case of winding up proceedings, the sentence is not excessive and is 
Maintained together with the sentence of imprisonment in default of payment. 


K.S, —— ‘Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE SOMAYYA. 


Chunduru Ramachandrayya l 7 Appellant* 
v. 
Chunduru Nageswara Rao and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 63—Order 38, rule 5—Attachment before judgment by 
decree-holder—Claim petition—Order allowing claim—Suit to set aside the order-—Dismissal—Appeal against 
dismissal—Reversal on appeal—Decree-holder’s further attempt to bring property to sale on the original attachment 
—Whether it subststed— Whether original condition restored. 


A decree-holder in a suit on a promissory note had obtained an attachment before judgment 
under Order 38, rule 5, Civil Procedure Code, of the properties of the defendant. But the defendant’s 
wife filed a claim petition to the attachment of the property on the ground that it belonged to her. 
The claim petition was allowed and the attachment was raised. Then t e decree-holder filed a swt 
under Order 21, rule 63 to set aside the claim order. The suit was dismissed in the first instance 
but on appeal was allowed. Thereafter the decree-holder filed an execution application to execute 
the decree by bringing the property already attached before judgment to sale. On the question 
whether the attachment originally effected was subsisting or at any rate whether it was restored 
when on appeal the claim of the defendant’s wife was dismissed, 


Held, that the raising of an attachment on the success of a claim proceeding was only provisional 
and the attachment is revived on the success of the suit by the attaching decree-holder. The 
principle applies even though the attachment was before judgment. 

Anthaya Hegade v. Manjayya Shetty, (1921) 41 M.L.J. 393 : I.L.R. 45 Mad. 84, applied. 

Held; further, that there would be no difference whether the claim suit was decreed in the 
first instance or on appeal. The claim suit having succeeded, the order allowing the claim petition 
stood cancelled and the effect of it was that the order of dismissal passed on the application for 
attachment was also vacated and the previous state of things restored. 


Balaraju Chettiar v. Masilamony Pillai, (1929) 58 M.L.J. 675: I.L.R. 53 Mad. 334 (F-B.) ; 
Saranatha Aiyangar v. Muthiah Mooppanar, (1933) 65 M.L.J. 844 : I.L.R. 57 Mad. 308; and Veeraswam v. 
Ramanna, (1934) 68 M.L.J. 444: 1.L.R. 58 Mad. 721 (F.B.), referred to. 

Appeal against the order of the District Court of Kistna at Chilakalapudi, 
dated 20th June, 1939, and passed in A. S. No. 355 of 1938, preferred against the 
order of the Court of the District Munsiff of Masulipatam, dated 5th October, 1938, 
and made in E. A. No. 1470 of 1938 in O. S. No. 211 of 1933. 

V. Govindarajachari for Appellant. 

P. Satyanarayana Rao for Respondents. 

The Court delivered the following 


JupGMENT.—The decree-holder appeals against the order of the District Judge 

of Kistna which upheld the order of the District Munsiff of Masulipatam in E. A. 
No. 14.70 of 1938 in O. S. No. 211 of 1933. E. A. No. 1470 of 1938 was filed by 
some of the defendants in the action asking that their shares in the property sought 
to be proceeded against in execution of the decree in O. S. No. 211 of 1933 should 
be exonerated. This petition was allowed by the trial Court and that order was 
upheld on appeal. The suit (O. S. No. 211 of 1933) was filed by the appellant 
for recovery of a sum of money. ‘The first defendant was the father and the other 
defendants were the sons. The suit itself was upon a promissory note dated gth 
April, 1930, executed by the first defendant in favour of the plaintiff’s transferor, 
one Chanduru Venkataratnam. An application under Order 38, rule 5, Civil 
Procedure Code, was also filed seeking attachment before judgment of certain 
properties belonging to the family of the first defendant and his sons. Notice and 
conditional attachment were ordered on this application and the properties were 
attached. Subsequently owing to certain difficulties in service of notice on the 
sons, they were exonerated and a decree was obtained against the first defendant, 
the father. Before this stage was reached, the first defendant’s wife filed a claim 
petition objecting to the attachment of the property on the ground that the property 
belonged to her. This claim was allowed and the attachment was raised by order 
dated 15th August, 1933. The application for attachment before judgment came 
on for further orders on gth September, 1933. On that day, a memo. was filed 
giving up the defendants 2 to 6 on the ground already stated, that there was some 
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difficulty in serving them. On the application for attachment the following order 
was passed, ‘‘ Claim in respect of attached property has been allowed. Petition 
dismissed.” The decree-holder filed O. S. No. 35 of 1934 under Order 21; rule 63 , 
to set aside the claim order. The suit was dismissed by the trial Court on 18th 
March, 1935. There was an appeal against it and the appellate Court allowed 
the appeal and held that the property was attachable at the instance of the plaintiff. 
This was on the 22nd October, 1935. Thereafter the decree-holder filed an exe- 
cution application to execute the decree by bringing the property that had already 
been attached before judgment to sale. He proceeded upon the footing that the 
attachment before judgment already made was still subsisting. ‘The question is 
whether the attachment was subsisting or, at any rate, whether it was restored when 
on appeal the claim of the first defendant’s wife was dismissed. 


As certain points were not very clear in the original judgment of the District 
Court, I called for findings by my order dated 4th November, 1941. Two points 
were sent down for finding, (1) whether the shares of all the defendants had been 
attached before judgment in O. S. No. 211 of 1933 on the file of the District Munsiff’s 
Court, Masulipatam, and (2) whether the partition alleged by the defendants was 
not a sham or collusive transaction in order to its being effected fraudulently and 
with intent to defraud the creditors. On the first question the District Judge finds 
that the shares of all the defendants had been attached before judgment. But he 
finds that it was not subsisting by reason of the fact that it ceased to exist when the 
application for attachment before judgment was dismissed on the 9th September, 
1923. The District Judge finds that the fact that defendants 2 to 6 (the sons of 
the first defendant) were exonerated from the suit and that the suit proceeded only 
against the first defendant would not make any difference in this matter. The 
father alone can be sued as the manager of the family and in this case it is found 
that he was clearly sued as the joint family manager and that the attachment order 
of the 9th September, 1933, would bind the shares of the sons as well. 


The order dismissing the application for attachment was based expressly on 
the ground that the claim in respect of the attached property had been already 
allowed. It was not for any default of the decree-holder. The order on the claim 
petition was made the subject of a suit and the plaintiff’s contention was upheld 
though not by the trial Court but by the appellate Court. The question is whether 
when on appeal in the claim suit, the plaintiff’s right was upheld, the attachment 
before judgment became restored. When the application for attachment was 
not dismissed for any default of the decree-holder, either Order 21, rule 57, Civil 
Procedure Code, or the principle involved in it does not apply. That rule applies 
only where the Court dismisses it for some default of the decree-holder. Here 
there was no default on the part of the decree-holder. A third party filed a claim 
petition and the claim was allowed. It is doubtful whether the Court ought to 
have dismissed the execution petition at that stage and whether it ought not to have 
kept it pending the result of any claim suit that might be filed by the unsuccessful 
party. Butatthe time when the claim suit was filed and a decree was passed allowing 
the claim of the decree-holder there is no reason why the attachment should not 
be held to be restored. The suit under Order 21, rule 63 is a continuation of the 
claim proceedings. There is a decision of this Court in Anthaya Hegade v. Manjayya 
Shetty’, where an attachment was, on the success of a claim proceeding, raised 
and the claim suit was ultimately decreed in favour of the decree-holder, and it 
was held that the attachment stood revived. The learned Judges (Krishnan and 
Odgers, JJ.) held that the raising of an attachment on the success of a claim proceed- 
ing is only provisional and the attachment is revived on the success of the suit by 
the attaching decree-holder. There are other decisions of other High Courts 
which are referred to and followed by Krishnan and Odgers, JJ., in the case just 
cited. I am of opinion that the principle of this decision applied to this case even 
though it is an attachment before judgment with which we are now concerned. 
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The learned advocate for the respondents argues that the claim suit was not 
aliowed in the first Court in favour of the decree-holder, that the suit was dismissed 
by that Court and that it is only on appeal that the plaintiff has succeeded. I do 
not see how this makes any difference. The decision of this Court in Balaraju 
Chettiar v. Masilamani Pillai deals with a case where the suit in which the attach- 
ment before judgment was made was itself dismissed bythe trial Court and was 
afterwards decreed on appeal. The basis for the attachment before judgment, 
namely, a valid claim by the plaintiff for the suit amount having been decided against 
the plaintiff, it was held that the attachment fell to the ground the moment the 
suit was dismissed and that the fact that in appeal the suit was decreed did not 
have the effect of restoring the attachment. But we have nothing to do with a 
case of that kind here. The claim of the plaintiff was not found against in this 
case. Even where the suit is dismissed it is not always the case that the attachment 
falls to the ground and does not stand revived on the restoration of the suit. In 
Saranatha Aiyangar v. Muthiah Mooppanar*, Ramesam, J., sitting as a single Judge 
held that where the suit was dismissed for default and afterwards restored to file, 
the orders on the interlocutory applications stood revived. It was a case of tem- 
porary injunction restraining the defendant from interfering with the plaintiff’s 
exercise of office and enjoyment of the land and the emoluments of the office. ‘The 
suit was dismissed’ for default, but soon afterwards it was restored to file. The 
question was whether the order of injunction stood restored with the suit which 
was alone restored to file or whether it came to an end when the suit was dismissed 
for default. The learned Judge held that on the restoration of the suit to file, the 
interlocutory order passed in the suit stood revived and he distinguished the Full 
Bench decision in Balaraju Chettiar v. Masilamoni Pillai} on the ground that it related 
to the dismissal of the main suit itself. In the later decision of a Full Bench in 
Veeraswami v. Ramanna®, the view of Ramesam, J., in Saranatha Aiyangar v. Muthiah 
Mooppanar? was approved. In that case a security bond was given in the trial 
Court stating that if the suit wasdecreed in favour of the plaintiff, he might recover 
the amount from the vendor and from his properties and if the suit was dismissed, 
the security bond was to stand cancelled. The suit was dismissed for default but 
was afterwards restored to file. The question was whether on the dismissal of the 
suit, the security bond stood cancelled or whether when the suit was restored to 
file, the security bond was also restored. It was held by the Full Bench that the 
security stood revived. In this case the suit which the plaintiff brought on foot 
of that promissory note was not dismissed and hence the Full Bench decision in 
Balaraju Chettiar v. Masilamoni Pillai! does not apply. We are really governed by 
the decision in Anthaya Hegade v. Manjayya Shetty* and I must hold that it does not 
make any difference whether the claim suit was decreed in the first instance or 
on appeal. The claim suit having succeeded, the order allowing the claim stood 
cancelled and the effect of it is that the order of dismissal passed on the application 
for attachment is also vacated and the previous state of things restored. In this 
case, the attachment had already been effected and that attachment stood restored 
when the appellate Court in the claim proceeding declared that the property was 
not that of the claimant but belonged to the defendant in the suit. 


A further point is raised by the learned advocate for the respondents that 
there was no attachment for‘the reason that no prohibitory order was served upon 
the first defendant. No such question was raised in the lower Court even when the 
matter was sent back by me for finding whether there was an attachment. We 
have the order ‘‘ Notice and conditional attachment ” on Ex. XII and it is to be 
presumed that the notice drawn up by the office was in conformity with the require- 
ments of the rules. Itis found by the learned Judge that notice was actually served 
on the first defendant. The notice itself has not been produced and was not filed 
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in the Court below. I cannot therefore take it that the notice did not contain 
all that was necessary and that it did not include a prohibitory order. 

The result is that the appeal is allowed and the orders of the two lower Courts 
are set aside and E. A. No. 14.70 of 1938 is dismissed with costs in all the Courts. 
The execution application of the decree-holder will stand. revived and a further 
execution will proceed. The appellant will have his costs in all the Courts from 
the respondents. 

Leave ‘refused. 

K.G. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE SOMAYYA. 


Thiruvadana Malayalam Coffee Club, Manager, 
Kavasseri Ottupuram Gramom Gopalakrishna 
Pattar’s son, Swaminatha Iyer (died) and 


others | «+ Appelianis® (5th Defendant and nil) 
v. 
Puthukode Gramom Seshan Pattar’s son, 
Ramanatha Iyer and others .. Respondents (PIF. & Defts. 1 to 3). 


Morigage of kanom interesi—Subsequent mortgagee paying renewal fee for kanom—Priority in respect of 
such payment—Salvage lien—Malabar Tenancy Act (XIV of 1930), section gr—Charge under—if personal 
to landlord——Transfer of Property Ast (IV of 1882), sections 92 and roo— Applicability. 

A subsequent mortgagee of the kanom interest in one of the items comprised in a kanom who 
pays the renewal fee in respect of the original kanom is entitled to priority over the prior mortgagee 
in respect of that amount on the principle of salvage lien. ; 

Chengalraya Reddi v. Udai Kavour, (1935) 71 M.L.J. (Supp.) 1, applied. 

Section 41 of the Malabar Tenancy Act stands by itself and there is no provision in that Act 
similar to section 148 (h) [now (0)] of the Bengal Tenancy Act or section 128 of the Madras Estates 
Land Act indicating that the charge for renewal fee is personal to the landlord.’ Such a charge has 
priority over the mortgages prior to the renewal also and is available to the subsequent mortgagee 
who is entitled to take advantage of section 92 (1) of the Transfer of Property Act in respect of the 
charge as if it were a mortgage by virtue of section 100 of the Transfer of Property Act. 


The question whether section 41 of the Malabar Tenancy Act is retrospective and whether the 
mortgages created before the passing of the Act would be subject to the charge created under section 
41 of the Act left open. 


Appeal against the decree of the Court of the Subordinate Judge of South 
Malabar at Palghat in A. S. No. 43 of 1937, preferred against the decree of the 
Court of the District Munsiff of Alathur in O. 5. No. 483 of 1933. 


K. Rajah Aiyar for T. S. Anantaraman and C. D. Venkataraman for Appellants. 
B. Sitarama Rao for A. K. Sriraman for Respondents. 
The Court delivered the following 


Jupement.—This second appeal arises out of a suit to enforce a mortgage 
deed executed by the first defendant in favour of one Ananthu Ammal who assigned 
her rights to the fourth defendant from whom the plaintiff took in turn an assign- 
ment in 1933. The first defendant is the executant of the document on which 
_ the suit is brought and defendants 2 and 3 are his sons. The fourth defendant 
is the assignor of the plaintiff. The fifth defendant who is the appellant in this 
second appeal was impleaded as a subsequent mortgagee. The property mort- 
gaged was a kanom interest which defendants 1, 2 and 3 had. The period of 
twelve years under the kanom which was subsisting on the date of the mortgage 
sued upon, expired after the morigage and there was a renewal of the kanom about 
the time of Ex. I dated the 11th April, 1932. The fifth defendant paid a sum of 
Rs. 2,332-12-0 towards the renewal fee in respect of the above renewal of the 
original kanom. The claim advanced by the fifth defendant is that he is entitled 
to priority in respect of the sum of Rs. 2,332-12-0. The trial Court disallowed the 
claim of the fifth defendant and on appeal the decision of the trial Court was upheld. 
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When the second appeal at first came on before me, 1 called for certain findings 
and the findings have now been returned. . 

It is now clear that the fifth defendant was not only a subsequent mortgagee 
under Exs. V and VI both executed on the 11th April, 1932, but he was also a - 
mortgagee under Ex. III dated the 19th June, 1929. It is also clear that fifteen 
items are comprised in the suit mortgage and that items 1 to 9 out of them were 
the subject of the renewal for which the fifth defendant advanced a sum of 
Rs. 2,332-12-0. The original kanom under which defendant 1 obtained an interest 
in the suit property was, it is admitted, executed on the end of January, 1909. 
Ordinarily it would come to an end on the and of January, 1921. The mortgage, 
in favour of Ananthu Ammal as already stated, was executed on the roth November, 
1917, under Ex. C. Ex. I shows that the renewal fee in respect of that kanom was 
paid by the fifth defendant on the r1th April, 1932. On the same day he obtained 
two mortgages Exs. V and VI executed by defendants 2 and 3. It appears there 
was a division between defendants 1, 2 and 3, that the father reserved little or no 
property and that the two sons (defendants 2 and 3) divided the properties equally 
among them. Out of the sum of Rs. 2,332-12-0 payable for the renewal which 
the fifth defendant paid, it appears that a sum of Rs. 1,150 was by agreement 
allotted to the share of the second defendant and a like sum of Rs. 1,150 to the 
share of the third defendant leaving a sum of Rs. 32-12-0. Ex. VI was executed. 
by the father on behalf of the second defendant Vanchi Aiyar. Ex. V was executed 
by the third defendant Krishna Aiyar. Ex. VI recites that the arrangement as 
between the mortgagor and the fifth defendant was that Rs. 1,150 was payable 
by the second defendant, Rs. 1,150 by the third defendant and Rs. 32-12-0 by the 
fifth defendant in his capacity as prior mortgagee, evidently referring to Ex. 111 
in the case. Under the mortgage evidenced by Ex. III, the fifth defendant had 
a mortgage of only item No. 9. ‘The question is whether under these circumstances 
the appellant (fifth defendant) can claim a charge which would prevail over the 
plaintiff’s mortgage. This claim is advanced by Mr. Rajah Aiyar, the learned 
advocate for the appellant, on various grounds. One is that under section 41 of 
the Malabar Tenancy Act, the landlord is given a charge described in these terms : 

“ Renewal fees due to the landlord, if any, shali be a charge on the interest of the person from 
whom they are due in the holding in respect of which they are due as at the time of the creation 
of such interest, and such charge shall have priority over all other charges on the same . . - a 
There are certain exceptions with which we are not now concerned. ‘This charge 
given to the landlord, it is urged, can be availed of by the appellant as his money 
went for the payment of the renewal fee. The rules of salvage lien, subrogation and 
the rule enacted in section 92 of the Transfer of Property Act read with section 100 
of the same Act are all invoked in favour of the appellant. 


It is urged that but for the payment of the renewal fee, the interest of the mort- 
gagors would have come to an end entitling the landlord to recover possession in 
which case all rights created by the kanomdar would have come to an end. ‘The 
plaintiff’s mortgage, the third defendant’s mortgage and all other mortgages and 
any other interest created by defendants 1 to 3 would have disappeared and it is 
said that the act of the fifth defendant in paying a large sum of Rs. 2,332-12-0 by 
way of renewal fee saved the property for the benefit of all and that the principle 
of salvage lien applied to this case. Reliance is placed on the decision of Varada- 
chariar and Stodart, JJ.,in Chengalraya Reddi v. Udai Kavour*. Nextitis urged that 
even apart from the doctrine of salvage lien, the fifth defendant is subrogated to 
the rights of the prior charge-holder by the combined operation of section 92,. 
clause (1) read with section 100`of the Transfer of Property Act. It is pointed 
out that the fifth defendant was a prior mortgagee of one of the items comprised 
both in the mortgage sued upon and also in the charge created in favour of the ` 
landlord under section 41 of the Malabar Tenancy Act. Therefore, the fifth 
defendant is a person who had the kind of interest set out in section 91 of the ‘Transfer 
of Property Act and hence under section 92, clause (1) he would by the mere fact 
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of payment to the prior charge-holder be subrogated to all the rights of that charge- 
holder. Though it is only a charge that was created in favour of the landlord, 
it is urged that section 100 of the Transfer of Property Act as amended în 1929 
expressly makes all the prior provisions laid down in the Transfer of Property Act 
as regards mortgages applicable to the cases of charges. So, it is said, you must 
treat the prior interest in favour of the landlord as a mortgage and apply the rules 
laid down in sections g1 and 92 of the Transfer of Property Act. And lastly it is 
said that even if section g2 of the Transfer of Property Act is held inapplicable to 
cases of charges, the appellant would be entitled to invoke the benefit of what is 
usually referred to as the doctrine of conventional subrogation. On the other 
hand, Mr. Sitarama Rao has advanced a very powerful argument that the appellant 
is not entitled to priority over his client and that none of the rules of law invoked 
by the appellant would apply to this case. As regards section 41 of the Malabar 
Tenancy Act, it is urged that the charge created in favour of the landlord is one 
personal to the landlord, that it can be enforced only so long as the relationship 
of landlord and tenant exists between the parties and that if for instance, the landlord 
conveyed his interest in the property after the transaction of renewal, the charge 
could not be enforced even by him. It is also said that it is only where a renewal 
fee is outstanding in pursuance of proceedings taken under the Act (sections 18 to 
25) that a prior charge to the extent mentioned in section 41 would come into 
existence. It is urged that the landlord is not entitled to insist upon a renewal fee. 
His only right is to sue for eviction and even then the tenant may submit to eviction 
rather than claim a renewal. If the tenant claimed a renewal, then under the 
Act the Court would have to consider his application which would have to be by 
way of an independent application under section 22 of the Act. The Court will 
then have to determine the amount to be paid as the renewal fee, the amount of 
each instalment, the date on which each instalment would be due and make an 
order for the deposit within the timé to be fixed in the said order of the instalment 
or instalments on or before the dates fixed. Under section 25, if the deposit was 
made as ordered by the Court, the Court should execute a renewal deed on the 
terms of the expiring transaction. In some cases the amounts may be directed 
to be paid in instalments, and Mr. Sitarama Rao urges that even before all the 
instalments are paid, the Court in some cases is given the power to execute a renewal 
deed and that section 41 of the Act creates a charge for the unpaid renewal fee 
only in such cas Nie argument comes to this. If the transaction of renewal 
is without resort to Court, agreed upon between the parties, the landlord must 
take the amount of the renewal fee before executing the renewal; else he cannot 
have any charge over the property in respect of any amount which he left uncollected 
before the renewal was granted. Section 41 of the Act would not apply to such a 
case is the argument. 

The argument based upon Forbes v. Maharaj Bahadur Singh! and Vyraperumal v. 
Alagappa* is not entitled to much weight as the decisions stand upon the peculiar 
provisions in the Bengal ‘Tenancy Act in the first case and the Madras Estates Land 
Actin the other. ‘Taking the first decision, the question was whether the existence 
of the relationship of landlord and tenant was necessary at the time when the pro- 
ceedings were taken to enforce the payment of rent. Under section 65 of the Act 
a charge is created for arrears of rent. If that had stood alone and the decision 
had dealt with the effect of that section, it would have been of much value to this 
case. But the Judicial Gommittee proceeded mainly on the inference to be drawn 
from the provision in section 148 (4) of the Bengal Tenancy Act. Clause (hk) of 
section 148 which is now clause (0) provides that the right to apply in execution 
of a decree for arrears of rent by a transferee of the decree could be had only if 
the transfer was also of the landlord’s interest in the land itself. Ordinarily, a 
money decree obtained by one person can be transferred to another person. A 
Jandlord who obtained a decree for rent can normally transfer the right in the 
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decree which he has obtained in favour of another and the transferee can ordinarily 
execute, that decree, but the Bengal Tenancy Act provides that a transfer of the 
decree alone without a transfer of the landlord’s interest in the land itself was not 
valid. It is mainly on account of this provision that the Judicial Committee came 
to the conclusion that a landlord who had parted with his interest, in the zamindarl 
could not enforce the charge given by section 65. The decision in Voraperumal v. 
Alagappa’ proceeded again on the provision in the Madras Estates Land Act con- 
tained in section 128 of that Act. Section 5 of the Estates Land Act confers a 
chargesfor the arrears of rent. If that had stood alone, it would have been another 
matter. But section 128 provided that where in execution of the decree an order 
for sale had been passed and then a person who is interested in the land paid the 
amount, the person paying under those circumstances would be entitled to the 
charge which the landholder was given under section 5 of the Estates Land Act. 
The learned Judges found an indication inthe Act itself that the charge was not to be 
had if the payment was made before the order for sale mentioned in section 128 of 
the Act. ‘There is no provision in the Malabar Tenancy Act similar to section 148 (A) 
(now o) of the Bengal Tenancy Act or section 128 of the Estates Land Act. Sec- 
tion 41 stands by itself and I consider that the decisions in Forbes v. Maharaj Bahadur 
Singh? and Vyraperumal v. Alagappa' do not cover the present case. 


The principle of salvage lien which is urged by Mr. Rajah Aiyar has been 
applied in India to cases of payments of rent the non-payment of which would have 
wiped out all subsidiary interests in the land. In Chengalraya Reddi v. Udai Kavour®, 
Varadachariar and Stodart, JJ., had to deal with this question. The plaintiff in 
that case was the owner of certain villages included in the Karvetnagar zamindari. 
The second defendant was a usufructuary mortgagee of nearly 232 villages in that 
zamindari and under the mortgage, the mortgagee was to pay about Rs. 70,000 
per annum towards the peshkush payable by the .zamindar. Some of the other 
defendants were also usufructuary mortgagees of other portions of the estate. For 
certain arrears of peshkush the villages held by the plaintiff and some others were 
all sold and in order to have the sale set aside, the plaintiff paid Rs. 73,500 being 
the sum due for arrears of revenue, land cess, interest, etc. The plaintiff then 
filed the suit out of which the appeal arose for recovery of that sum with a first 
charge on the property. The plaintiff pleaded an express contract with the second 
defendant by which he was to get a first charge prevailing over the second defendant’s 
interest but that was found against. So the question was whether apart from any 
agreement the plaintiff who paid the peshkush due on the entire zamindari was 
entitled to a first charge. The doctrine of subrogation, the principle of salvage 
lien and the other provisions of law were all invoked in aid of the plaintiff. The 
learned Judges held that the plaintiff was entitled to a first charge on the principle 
of salvage lien. On page 19, Varadachariar, J., referred to the difficulty in the 
way of applying the theory of subrogation in view of certain observations in prior 
decisions. On page 20 he proceeded thus: 

“ If the law relating to salvage lien can be held to furnish a true analogy, the right to priority 

over all the other interests will be a logical consequence ; and this seems to be the trend of the Irish 
decisions referred to by Mitter, J. The following observations of Lord St. Leonards in In re Tharp*, 
put the reason for this view in terms which are identical with those employed in cases of maritime 
salvage, ‘He that pays the salvage has a prior encumbrance over every other charge and interest 
because so far as any interest is left to anybody it is acquired by that payment’. ” 
Then the learned Judge referred to the decision of the Judicial Committee in Dakhina 
Mohan Roy v. Saroda Mohan Roy®, where the doctrine of salvage lien was applied and 
after referring to another decision of the Judicial Committee in Manohar Das Mohanta 
v. Hazarimull®, he proceeded thus : 

“The discussion of ugenderchander’s case?, the reference to the salvage doctrine and the use of 
the expression “first charge’ seem to us unmistakable in their significance, when it is borne in mind 
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that the judgment of the Board was delivered by Sir John Wallis, who was quite familiar with the 
discussion of this topic in the Indian Courts, not merely by reason of his long stay here, but also by 
reason of his having been counsel for one of the parties in Rajah of Vizianagaram v. Rajah Setrucherla 
Somasekhararaj*.”’ 

After repelling the argument based upon section 35 of the Madras Revenue Recovery 
Act and section 72 (c) of the Transfer of Property Act, the judgment was wound up 
in these terms : 

“ I do not therefore feel that there is anything like a consistent or comprehensive policy indicated 

by the Indian Legislation which precludes‘us from giving due effect to the latest decision of the Judicial 
Committee, when we find that the principle of priority affirmed therein necessarily results érom the 
very reasoning on which Mr. Justice Mitter, Mr. Justice Mahmood and Mr. Justice Bhashyam Aiyangar 
have rested their conclusions in support of a charge in favour of a co-owner paying the entire land 
revenue due on land held by himself and others.” 
Stodart, J., also held that this principle would apply. The application of the 
doctrine of salvage lien does not depend upon the question whether the demand 
which was met was a charge and a first charge on the property. Ifit was a first 
charge, the doctrine of subrogation also would be helpful. If all that is relied upon 
is the rule of subrogation, then the demand which was paid would have to be a 
charge on the property. By thedoctrine of subrogation, the person whose money goes 
to pay off an earlier demand due to another person gets only the rights of the person 
whose dues were paid off with his money. But the doctrine of salvage lien which 
is applied to cases of this kind is based upon wider grounds. In the case of maritime 
salvage or salvage from fire, if the person who rescued the goods did not spend the 
money which he did and save the goods, all the persons who had various interests 
in those goods would have lost the whole of it. The property over which they had 
interest was saved for them by the act of the plaintiff. In the case of payment of 
Government revenue which was the case that arose in Chengalraya Reddi v. Udai 
Kavour?, if the Government revenue had not been paid, the sale would have been 
confirmed and all the persons who had a mortgagee’s interest in the various portions 
of the estate would have lost their right altogether. Their interest was therefore 
saved by the act of payment made by the plaintiff and that was the reason why the 
plaintiff was held entitled to a right which prevailed over all the interests which 
were saved by the payment. Similarly, in this case, if the payment had not been 
made by the fifth defendant, the landlord would have had the right to eject the 
kanomdar and with it all the rights of the plaintiff as mortgagee would have been 
lost. It is urged by Mr. Sitarama Rao that under the Customary Law of Malabar, 
the plaintiff would still have been entitled to be paid the value of improvements on 
eviction by the landlord or jenmi but that is not the question with which we are 
concerned. What we are concerned with is whether the right that is now sought 
to be enforced in this suit, namely, the right to enforce the mortgage, would not 
have been lost if the payment had not been made by the fifth defendant. It is 
clear that the plaintiff would have lost his mortgagee’s right whatever may have 
been the case about his right to be paid the value ofimprovements. I am therefore 
of opinion that the doctrine of salvage lien applies and that the fifth defendant is 
entitled to a prior charge in respect of the sum which he paid. 

Mr. Sitarama Rao urges that the fifth defendant abandoned the right to a 
prior charge because he took Exs. V and VI from defendants 2 and 3. The argu- 
ment is put thus. Under Exs. V and VI it was provided that the mortgage created 
under those documents was to be subject to the plaintiff’s mortgage. He urges, 
therefore, that the fifth defendant did not intend to keep alive any right of priority 
which he might have otherwise had on the application of the doctrine of salvage 
lien. It has been held that where a vendor of immovable property who has got 
a charge over the property sold for any unpaid purchase money takes an inferior 
security, for example, a promissory note, he does not lose the statutory charge which 
is given to him under section 55 of the Transfer of Property Act. The reason is that 
the mere fact that the vendor takes an inferior charge or a promissory note does 
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not deprive him of the higher charge or the higher security which is given under 
the law. I think the same principle applies to this case. It is after all a question 
of intention as the learned advocate concedes. If it is a question of intention to be 
‘gathered from the circumstances, the fifth defendant could not have intended to 
give up the higher right which he had merely because he took a mortgage which 
gave him a very much inferior right. The mortgage might have been taken for 
the reason that he wanted to have a right available against all subsequent alienations. 
If it was a mere charge, a person who took a sale of the property subsequently without 
notice of the charge might be in a position to urge that he is protected. Bona fide 
alienees might claim that they are not affected by the prior charge of which they 
had no notice actual or constructive. It might be for that reason that the mortgages 
under Exs. V and VI were taken by the fifth defendant. It might also be men- 
tioned that the fifth defendant might have desired to secure the personal liability 
of the executants of the mortgage which he might not otherwise have. This argument 
therefore fails. 


It was then urged that under section 72 of the Transfer of Property Act, a mort- 
gagee is only entitled to add the money which he pays for preserving the property 
from destruction, forfeiture or sale and claim it as part of his mortgage money. 
As pointed out by Varadachariar, J., in Chengalraya Reddi v. Udai Kavour*, the fact 
that a mortgagee under ordinary circumstances has the right given to him under 
section 72 does not mean that if a payment was made under circumstances which 
would give the right of a prior charge, his rights are limited even in such a case to 
that given under section 72 of the Act. 

As I hold that the doctrine of salvage lien applies, it is unnecessary to consider 
the question whether section 41 of the Malabar Tenancy Act is retrospective and 
whether the mortgages created before the passing of the Act would be subject to 
the charge created under section 41 of the Act. 


Another question raised is whether the charge that is created under section 41 
prevails over the interest of the defaulter as it stood when the renewal was granted 
or as it stood when the original kanom was granted in his favour. 

Mr. Rajan Aiyar argues that his client was a prior mortgagee and that the 
case would be covered by section g2 (1) of the Transfer of Property Act. It is 
conceded that the fifth defendant was a prior mortgagee under Ex. III of one of 
the items of the properties. Ordinarily, therefore, if he paid off a prior mortgage, 
he would be entitled to the rights of subrogation given under that section. What is 
urged on the other side is that in Exs. V and VI a statement is made that the fifth 
defendant paid only Rs. 33-12-0 as the prior mortgagee and that the balance was 
advanced by him under the arrangement set out in Exs. Vand VI. This argument 
is not entitled to any weight. Itis because he was already a mortgagee, he advanced 
the money and the total amount was distributed as regards all but Rs. 33-12-0 by 
the two mortgages taken from defendants 2 and 3 for the reasons already set out. 
This does not mean that the fifth defendant’s payment of the Rs. 2,300 was not in 
his capacity as a mortgagee. I therefore think that as a prior mortgagee, the fifth 
defendant was entitled to take advantage of section 92 (1) of the Act. 


It is then said that it is only if the payment was made to discharge a prior 
mortgage that the principle of subrogation enunciated under section 92 would take 
effect. But section 100 of the Transfer of Property Act provides that all the pro- 
visions contained in the Act as regards mortgages should be applied to cases of 
charges. Hence if there is no other difficulty, the plaintiff will ke subrcgated to 
the prior charge by the combined operation of section 92 (1) and section 100 of 
the Act. But the only question is whether the landlord had a charge under section 41 
which would prevail over the plaintiff’s mortgage which was created before the 
date of the Act ; and secondly is the charge created in favour of the landlord one 
personal to him and is not available to the person paying off that amount? I put 
the question to Mr. Sitarama Rao whether if the landlord and tenant agreed 
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amicably to grant and take a renewal on terms which are in conformity with the 
principles of the Malabar Tenancy Act and also provided for a charge in, respect 
of the unpaid renewal fee, the Jandlord would be entitled to transfer the 
charge right which he secured under the contract between the parties. The learned 
advocate was not able to suggest any reason why in such a case the transferee would 
not be entitled to enforce the charge. If that is so, I see no reason why when the 
charge is created by the operation of law under section 41 of the Malabar Tenancy 
Act, a person paying that amount, if he would otherwise be entitled to be subro- 
gated is not entitled to enforce that charge. 


Then as regards the question whether the right given under that section is 
personal and can be enforced only so long as the relationship of landlord and tenant 
subsists, the argument is based on the authority of the decision in Forbes v. Maharaj 
Bahadur Singh? and Vyraperumal v. Alagappa*®. As I have already said, those decisions 
do not seem to me to apply to a case under the Malabar Tenancy Act. There are 
no indications as in the other Acts to lead one to the conclusion that the right given 
is a personal right and that it can be taken advantage of only so long as the relationship 
of landlord and tenant subsists. The difficulty is whether the right that is created 
under section 41 in the vear 1930 would apply to a case of a mortgage which was 
created before 1930. The plaintiff’s mortgage was created in 1917. That was a 
mortgage of the kanom interest which the mortgagor had under the kanom 
created in 1909. As pointed out by Mr. Sitarama Rao, the kanomdar would be 
entitled to continue in possession until evicted by the landlord in due course of law. 
The mortgagee’s right would prevail so long as the mortgagor’s right subsisted, 
and prior to that Act, the landlord had no charge in respect of the unpaid renewal 
fee. It is therefore urged that whatever might be the case of a mortgage created 
after the Act, effect ought not to be given to section 41 in such a way as to affect 
the interest created prior to the Act. There is considerable force in this argument. 
Mr. Rajah Aiyar urged that section 41 is declaratory in terms and if it is declaratory 
undoubtedly the rule of law is that it is retrospective. The rule that ordinarily 
retrospective effect should not be given to an enactment is subject to the qualification 
that if there is a clear implication to that effect in the enactment, the provisions 
may be neld to be retrospective. Mr. Rajah Aiyar’s contention is that the wording 
of section 41 that renewal fee due to the landlord shall be a charge on the interest 
of the person as at the time of the creation of such interest necessarily involves the 
retrospective effect because the section talks of the charge on the interest of the 
person as at the time of the creation of such interest. It is urged that a contrary 
conclusion would deprive a large number of cases of the benefit conferred under 
section 41. As I said before, I think it unnecessary to consider this question. 


Mr. Sitarama Rao advanced another argument based on the last portion of 
section 41, which runs thus: 

“and such charge shall have priority ower all other charges on the same except the charge for 
the revenue and any dues thereon payable to Government or to a local authority and made a charge 
thereon by any law for the time being in force.” 

The argument is that the charge created under the prior part of the section is 
declared here to have priority only over other charges on the property and not 
over the mortgages on the property. It is said that the word ‘charge’ should 
be understood in the same sense in which it is used in the Transfer of Property Act 
and that therefore while subsequent charges, might be affected, a mortgage would 
not be affected. The answer to this appears to me to be that the latter portion of 
section 41 on which so much reliance is placed is only intended to provide that 
the priority conferred in the first portion of the section is not to prevail over a charge 
for the revenue and any dues thereon payable to Government or to a local authority 
and made a charge thereon by any law for the time being in force. If the first 
portion stood alone, namely, that the renewal fee due to the landlord shall be a 
charge on the interest of the person as at the time of the creation of such interest, 
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it is conceded that even subsequent mortgagees would be affected except in the 
possible case of the mortgagees being dona fide mortgagees without notice actual or 
constructive of the charge. Otherwise, the charge created under the first portion 
of the section would prevail over subsequent mortgages also. It is not therefore 
easy to infer from the latter portion which seems to have been put in to provide for 
a negation of the charge in certain cases. It does not mean that it dces not prevail 
against mortgages and that only subsequent charges are affected. 


The result is that the appellant will be entitled to priority in respect of 
Rs. 2,%32-12-0 together with interest at six per cent. per annum from the date of 
payment 11th April, 1932, over the sale proceeds of items 1 tog. These properties 
will be sold separately and the rights adjusted. 


The appellant will have his costs from the plaintiff respondent in all the Courts. 
No leave. 
K.S. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mkr. Justice ABDUR RAHMAN AND Mr. Justice SOMAYYA. 


Vysaraju Appala Narasimha Raju _. Petitioner” 
v. 
Brundavanasahu (died) and others .. Respondents. 


Government of India (Constitution of Orissa) Order, 1936, section 20—Rules under, r. 2—Effect—Morigage 
decree—Properties situate within Province of Madras—Transfer of Court to jurisdiction of Patna High Court— 
Applications under sections 19 and 20 of Madras Act IV of 1938 to old Court— Maintainability—Nature of 
proceedings under sections 19 and 20 of Act IV of 1938—Civil Procedure Code (V of 1908), sections 97 and 150. 


A preliminary decree on the basis of a mortgage was passed by the Subordinate Judge of Berham- 
pore in 1925, and it was made final in 1926. An execution application for the sale of the property 
was filed in 1929, and it was pending when the Government of India (Constitution of Orissa) Order, 
1936, was passed by His Majesty in Council. Under this order, Orissa which was formerly a part 
of the Province of Bihar and Orissa was formed into a separate Province and was placed within the 
jurisdiction of the High Court of Judicature at Patna. A portion of the Ganjam District which was 
formerly in Madras Presidency was transferred to and became a part of Orissa. ‘The Subordinate 
Judge’s Court at Berhampore was in the area so transferred. The remaining portion of the Ganjam 
District which remained in the Madras Presidency was made a part of the Vizagapatam District. 
It appeared that all the properties covered by the final decree were situated within the area that was 
retained in the Madras Presidency. The Order in Council came into operation on the 1st April, 
1936, and the Madras Agriculturists’ Relief Act IV of 1938 came into force in March, 1938. A 
petition was filed by one of the defendants in the Court of the Subordinate Judge of Berhampore 
under section 20 of Act IV of 1938 for the purpose of getting the execution of the mortgage decree 
stayed and another petition was filed in the same Court under section 19 for the purpose of scaling 
down the decree. Still another petition under section 19 was filed by the same person in the Court 
of the Subordinate Judge of Chicacole. Both the applications were dismissed and the applicant 
thereupon preferred Civil Revision Petitions to the Madras High Court. 

Held, that rule 2 of the Rules framed under the Government of India (Constitution of Orissa), 
Order, 1936, was intra vires, and the revision petition in, respect of proceedings pending in the Court 
of the Subordinate Judge of Berhampore could be filed even after the appointed day, that is, 1st April, 
1936, to the Madras High Court which had appellate jurisdiction over the Court in Chicacole. 


Held also, that proceedings taken under section 20 of Madras Act IV of 1938 were ancillary to 
the execution proceedings pending in the Berhampore Court and not independent proceedings, and 
that the application thereunder was properly made to that Court. 


Held, further, that the application under section 19 of Madras Act IV of 1938 was an independent 
proceeding and did not fall within the ambit of the words “the disposal of any cases pending on or 
shortly before the appointed day ” used in section 20 of the Order in Council, that rule 2 framed 
thereunder had no application to the same, and that the said application made to the Court at Chica- 
cole could be proceeded with and not the application made to the Berhampore Court. 

Petitions under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the orders of the Court of the Subordinate Judge of Berham- 
pore, dated respectively 23rd January, 1939 and 23rd December, 1938 and passed 
respectively in E. A. Nos. 24 of 1938 in E. P. No. 121 of 1929 in O. S. No. 32 of 1924 
and O. P. No. 16 of 1938 in O. S. No. 32 of 1924. 


N. Rajagopala Aiyangar and A. S. Raghava Rao for Petitioner. 
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C. Sambasiva Rao, C. S. Venkatachariar and D. Ramaswami Aiyangay for Respon- 
denis. ; 

The Judgment of the Court was delivered by 

Abdur Rahman, J.—The question that we have been invited to decide in these 
revisions is one of jurisdiction. These revisions came up for decision once before 
and Pandrang Row, J., and one of us then took the view following another case 
decided by the same Bench (for which see Jami Venkatappuduv. Kannapalli Ramamurthi 1) 
that the Subordinate Judge’s Court at Berhampore would continue to have, even 
after the Government of India (Constitution of Orissa) Order, 1936, haď come 
into force, jurisdiction to entertain and dispose of the applications made by the 
judgment-debtor under the Madras Agriculturists’ Relief Act (IV of 1938). This 
conclusion was arrived at as the proceedings on these applications were then regarded, 
on account of the words ““or enter satisfaction’ contained in section 19 of that 
Act, to relate to “ discharge or satisfaction of the decree ” used in section 47, Civil 
Procedure Gode. In that view the revision petitions were accepted on the 12th 
August, 1940 and the petitions were remanded to the Subordinate Judge of Berham- 
pore for disposal according to law. 

It was discovered by the petitioners shortly after, that one of the decree-holders 
(respondent) had died a few days before the hearing of the revisions in this Court 
and the judgment delivered on the 12th August, 1940, would not be effective at least 
against his legal representatives. Two applications (C. M. Ps. Nos. g80 and 983 of 
194.1) were therefore made to this Gourt to bring them on the record and to rehear 
the revisions. These applications were granted by us on the 19th August, 1942. Since 
in view of a Full Bench decision to which we would refer subsequently, we were 
not quite sure as to wnat the fate of these revisions would now be, we ordered, in 
spite of an objection on behalf of the petitioner, that they should be heard de novo 
and not confined to the legal representatives of the deceased respondent alone. 
This was done with the object of avoiding a conflict in case we ultimately arrived 
at a conclusion different from what had been arrived at in August, 1940. 


The facts which gave rise to these revisions may be now stated. A preliminary 
decree on the-basis of a mortgage deed dated the 17th February, 1916, was passed 
in O. S. No. 32 of 1924 by the Subordinate Judge of Berhampore on the rth 
February, 1925. ‘This was made final on the 7th April, 1926. An execution appli- 
cation for the sale of the property was filed in 1929. It was pending when the 
Government of India (Constitution of Orissa) Order, 1936, was passed by His 
Majesty in Council. Under this Order, Orissa which was formerly a part of the 
Province of Bihar and Orissa was formed into a separate Province and was placed 
within the jurisdiction of the High Court of Judicature at Patna. A portion of the ~ 
Ganjam District which was formerly in Madras Presidency was transferred to and 
became a part of Orissa. ‘The Subordinate Judge’s Court at Berhampore was in 
the area so transferred. ‘The remaining portion of Ganjam District which remained 
in the, Madras Presidency was made a part of the Vizagapatam District. It may be 
borne in mind that all the properties covered by the final decree passed on the 7th 
April, 1926, were situated within the area that was retained in the Madras Pre- 
sidency and fell within the jurisdiction of the Subordinate Judge’s Court at Chicacole 
which was a part of the Vizagapatam District. The Order in Council came into 
operation on the 1st April, 1936, and this has been referred to in it as ““ the appointed 
day” when the various changes in jurisdiction had come into effect. 

The Madras Agriculturists’ Relief Act came into force in March, 1938. A peti- 
tion (E.A.No. 24 of 1938) was filed by the fifth defendant, a legal representative of 
the deceased (who had acquired rights in the property covered by the decree passed 
in O. S. No. 32 of 1924 in or about 1931 and had been impleaded for that reason 
as a party to the execution proceedings on the 8th December, 1931), to the Sub- 
ordinate Judge of Berhampore under section 20 of Act IV of 1938 for the purpose 
of getting the execution of the decree passed on the 7th April, 1926, stayed. Another 
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petition (O. P. No. 16 of 1938) under section 19 of the same Act for the purpose of 
scaling down the decree was filed by the same person in the same Court on the 
13th April, 1938. Another application (E. A. No. 167 of 1938) had been appa- 
rently by way of caution made by him under the same section a day earlier for the 
purpose of scaling down the decree in the Court ofthe Subordinate Judge of Chica- 
cole. Under the provisions of section 19 of that Act, an application for the amend- 
ment of a decree has to be made to the Court which passed it. It was obviously 
in view of that provision in the section that the application was made to the Sub- 
ordinate Judge of Berhampore. One of the points to decide in these revisions 
would relate to the meaning to be attached to that expression in the section. 

The original petition (O: P. No. 16 of 1938) was dismissed by the Subordinate 
Judge of Berhampore on the 23rd December, 1938, for what he regarded to be 
non-prosecution by the petitioner. Against this dismissal, C. R. P. No. 2024 of 
1939 was filed in this Court. The Subordinate Judge of Berhampore took up the 
stay petition (E. A. No. 24 of 1938) made in the Court on the 26th March, 1938, 
and instead of dismissing it as a necessary consequence of the dismissal of the appli- 
cation under section 19, he was asked to go and did go into the question on the 
merits and dismissed the application on the 23rd January, 1939. As against this 
dismissal, C. R. P. No. 1008 of 1939 was filed in this Court. It is with these revisions 
that we are now concerned. 

The question whether the order on an application under section 19 of Act IV of 
1938 was appealable was considered by a Full Bench of this Court in Nagappa 
Chettiar v. Annaporani Achi1. In coming to the decjsion that it was not, the learned 
Chief Justice who delivered the judgment of the Court did not fall in with the 
view expressed in Jami Venkatappadu v. K annapalli Ramamurthi® that such petitions 
raised questions relating to execution, discharge or satisfaction of a decree within 
the meaning of section 47, Civil Procedure Code and agreeing with the decision in 
Pakkiri Mohamed Taraganar v. U. T. Syed Sahib®, which was to the effect that “the 
pendency of execution proceedings did not make an application under section 19 
of Act IV of 1938 a matter relating to the execution of the decree in any sense,” 
held that section 47, Civil Procedure Code, could have no application. The question 
therefore whether the orders passed on applications under section 19 were appealable 
under section 47 was authoritatively determined by the Full Bench. Nor having 
regard to what fell from the learned Chief Justice in the Full Bench decision is it 
necessary to canvass the correctness of the decision in Pakkiri Mohamed Taraganar 
v. U. T. Syed Sahib? or to distinguish it on the ground that statutory satisfaction 
of a portion of the debt as contemplated by section 19 of Act IV of 1938 is different 
from the satisfaction by the debtor by way of an adjustment or otherwise within 
the meaning of section 47, Civil Procedure Code. But the question remains whether 
the proceedings started on an application are independent proceedings as contended 
for by learned counsel for the respondent or merely ancillary to the execution 
application (even if not appealable or as decided by the Full Bench not in regard 
to a matter relating to the execution of a decree as found in Pakkiri Mohamed Taraga- 
nar v. U.T. Syed Sahib?) as contended for by learned counsel for the petitioner. And 
this question is, in view of the law as we now find it, of considerable importance 
and would have to be answered before thé fate of these revisions can be determined. 

The only objection raised by learned counsel for the respondent before us 
was that this Court had no jurisdiction to hear these revisions against the orders of 
the Subordinate Judge of Berhampore who was, on the date on which he passed ` 
the orders whose correctness is now being attacked, subordinate to the High Court 
of Judicature at Patna and not to this Court. The question whether applications 
under sections 19 and 20 of Act IV of 1938 could be filed by the petitioner in the 
Court of the Subordinate Judge of Berhampore after it had ceased to be a part of 
this Presidency could not be, in spite of an attempt on the part of the learned counsel 
for the respondent to leave it undiscussed, left alone and had to ke exemined. When 


1, (1941) 1 MLJ. 164: LLR. (1941) Mad. 2. (1939) 2 M.L.J. 853. 
261 (F.B.). 3. (1940) 1 M.L.J. 422. 


5 o 


ngu . t 2 
334 THE MADRAS LAW JOURNAL REPORTS. [1945 


pressed by us on this point, he adopted the same position as was taken by learned 
counsel for the petitioner. Both of them agreed that the applications 
under sections 19 and 20 of the Madras Agriculturisis’ Relief Act should have 
been filed before the Subordinate Judge of Berhampore although according to the 
former the revisions against the orders passed on them could only be filed in the 
High Court at Patna while according to the latter in this Court. This unanimity does 
not, however, relieve us of examining the position for ourselves and coming to a 
decision independently of the position taken up by the parties as to the Court that 
was competent to entertain those applications. If we arrive at the conclusión that 
the Court at Berhampore was seized of the jurisdiction, the further question as to 
the Court to which revisions would lie from the orders passed on them would 
have to be examined and answered. If, on the other hand, we are of opinion that 
these applications could not have been filed in the Court of the Subordinate Judge 
at Berhampore, but in that of the Subordinate Judge of Chicacole, it is obvious 
that any appeal or revision from any order passed by that Court could be entertained 
by this Court, although as a result of that finding, these revisions will have to be 
rejected. It might be mentioned here that learned counsel for the respondent 
contended that if we came to the decision that the Subordinate Judge of Berhampore 
possessed the jurisdiction to dispose of the applications made by the petitioner, 
revisions from the orders passed by him could only lie to the High Court at Patna 
and even if the rule made by the Governor-General in Council under the Govern- 
ment of India {Constitution of Orissa) Order, 1936, is so construed as to confer 
jurisdiction on this Court for the purpose of hearing revisions from those orders, 
it would be beyond the powers conferred on the Governor-General in Council by 
the aforesaid Ordér in Council and would therefore be ultra vires of him. 


In order to appreciate the respective contentions of the parties, the provisions 
under the Government of India (Constitution of Orissa) Order, 1936, and the 
rules framed by the Governor-General in Council thereunder must be examined. 


Section 20 of the Government of India (Constitution of Orissa) Order, 1936, reads 
as follows : 


“ Subject to the provisions of the last preceding paragraph, the Governor-General in Council 
may, after consulting the local Governments, and High Courts concerned, give such directions as he 
thinks proper as to the disposal of any cases pending on, or shortly before, the appointed day in any 
Court acting for an area, any part of which is transferred by this order to Orissa, and as to the Courts 
in which proceedings by way of appeal or revision are to lie in cases decided by any such Courts before 
the appointed day.” 

The directions referred to in this section were given by the Governor-General in 
Council and published on the 1st April, 1936, in the Home Department No. F. 
210/36, Judicial. ‘They are as follows : 


“i, Every proceeding pending on the appointed day before any Court other than a High 
Court, in or in respect of, any area transferred by the said Order to Orissa shall be continued, as if 
the said order had not been made. 


2. Any appeal or application for revision in respect of any proceeding so pending or of any 
decision made before the appointed day in any such Court in or in respect of any such area shall lie 
in the Court which has appellate or revisional jurisdiction as the case may be over the Gourt which 


would have jurisdiction to try such proceeding if the proceeding were instituted after the appointed 
day : 


Provided that, where the proceeding relates to any property situate partly within and partly 
without any area so transferred by the said order to Orissa any appeal or application for revision 
shall lie as if the said order had not been made.” 

Under section 20 of the Government of India (Constitution of Orissa) Order, the 
Governor-General in Council could give directions both as to the disposal of cases 
that were pending on or shortly before the appointed day (2.e., the rst April, 1936) 
in a Court like that of Berhampore (which was acting for an area a part of which 
was transferred by this order to Orissa) as well as in regard to the Courts where 
proceedings by way of appeal or revision were to lie in cases decided by such Courts 
before that date. In construing this rule, learned counsel for the respondent 
contended that it was competent to the Governor-General to frame rules as to the 
disposal of cases that were pending in the Court of Berhampore on the Ist April, 
1936, or had been decided before that date but that he could not make any rules 
n 
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under this section in respect of cases which were decided by the Court in Berhampore 
subsequent to that date. The appeals, according to him, would in such cases (that 
is, subSequently decided ones) lie in the ordinary course to the High Court at Patna. 
It was on this construction that he characterised rule 2 if read as applicable to 
cases that might be decided after the 1st April, 1936, as ultra vires the Governor- 
General in Council. 


According to rule 1 the proceedings pending on the rst April, 1936, before 
any Court located either in an area transferred by the said order (which the Court 
at Berhampore was) or in respect of any area transferred by the said Order (in 
which the property in suit was not—the area in which it was situated having con- 
tinued to remain in the Madras Presidency after the date of the Order in Council) 
were to continue in the Court at Berhampore and the Order in Council was to 
have no effect on such proceedings. The result of this rule is that the execution 
proceedings pending in the Court of Berhampore would continue to remain in that 
Court and an appeal in respect of that proceeding would lie to this Court as if the 
Government of India (Constitution of Orissa) Order, 1936, had not been made. 
It is clear therefore that if the applications under sections 19 and 20 of Act IVof 1938 
formed a part of the execution proceedings pending on the 1st April, 1936, in the 

_ Court ofthe Subordinate Judge of Berhampore, they (thatis, the applications) would 
have to be filed in that Court. That is why learned counsel for the respondent 
contended that the applications made by the petitioner under sections 19 and 20 
of Act IV of 1938 were independent proceedings and cannot be held to form part 
of execution proceedings which were pending on the appointed day in that Court ; 
and that is why learned counsel for the petitioner urged that the petitions must be, 
in view of the effect that they would have on the execution proceedings, regarded 
to be ancillary. 


Under the relevant words of rule 2 framed by the Governor-General in Council 
any application for revision in respect of any proceeding pending on the 1st April, 
1936, in the Court in Berhampore (situated as it is in the area transferred) would 
lie to the Court that has revisional jurisdiction over the Court which would have 
jurisdiction to try such proceedings if they were instituted after the rst April, 1926. 
This would depend on the question as to which Court has jurisdiction to try the 
proceedings started on the applications under sections 19 and 20 of Act IV of 1938. 
If the Court of the Subordinate Judge of Berhampore is found to have that juris- 
diction, the revisions under this rule would, according to learned counsel for the 
respondent, lie to the High Court at Patna and this Court has no jurisdiction to 
hear them. But if, on the other hand, the Subordinate Judge’s Court at Chicacole 
is found to have jurisdiction to try the proceedings started by these applications, 

* the revisions, according to this rule, would, it is admitted on behalf of the respondent, 
lie to this Court. But in the event of the latter contingency, it is contended by him 
that in so far as the rule would be purporting to confer jurisdiction on this Court 
in respect of a case instituted before and decided after 1st April, 1926, it would be 
ultra vires the Governor-General in Council for section 20 of the Government of 
India (Constitution of Orissa) Order, 1936, only confers the power to frame rules 
in respect of cases decided before the rst April, 1936. 


In view of the importance of the constitutional question involved in this case, 
we decided to issue a notice to the learned Advocate-General to appear before us 
and discuss the question as to the ultra vires nature of rule 2 made by the Governor- 
Generalin Council. He did so and we are indebted to him for the valuable assistance 
rendered to us. 

Turning our attention to this question first, there seems to be no doubt that if 
section 20 of the Order in Council is read as referring to pending cases only, if re- 
conciliation were found to be impossible between the section and the rules made 
thereunder and the latter is found to be in excess of the statutory power authorising 
them, the subordinate provision, as the rules framed by the Governor-General in 
Council happen to be, must give way and the portion of the second rule in excess 
of the statutory power found to be invalid as being ultra vires of the Governor-General 
in Council. But before we go to that Jength we will have to struggle against such 
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-a construction and will have to make an effortwithin the bounds of reason to bring 
them within the ambit of section 20 if that can be possibly so done. This is because 
when a competent authority like the Governor-General in Council entrustetl with 
the task of making rules, exercises that power, the rules made by him should be as 
far as possible supported even by a “ benevolent ” interpretation particularly when 
the result of holding otherwise would be to give rise to a conflict of jurisdiction 
(as for instance in this very case) and would necessarily compel us to hold that the 
law-making authority—as the King in Council is in the present case—did not 
contemplate and therefore legislate for obvious cases pending on the appginted 
day and decided thereafter. If in spite of this attempt, however, the rule or any 
portion thereof is found to be manifestly beyond the power of the Governor-General 
in Council, there would be no other alternative but to declare it to be invalid. 


Under section 20 of the Order in Council, the Governor-General in Council 
is authorised to give directions as to the disposal of any cases either pending on or 
shortly before the appointed day, that is,the 1st April, 1036, in the Court at Berham- 
pore (a part of whose area has been transferred by the Order in Council to Orissa) 
or as to the Courts in which proceedings by way of appeal or revision are to lie 
in cases decided by the Court at Berhampore before that date. Learned counsel 
for the respondent contended, as stated before, that under this section the Governor- A 
General in Council can only have power to give directions for the disposal .of cases 
(original, appellate or execution) which were pending on the appointed date in 
the Court of Berhampore, but he could not give any directions in regard to cases 
that were decided by the Court of Berhampore after the ist April, 1036. He 
would have us hold that the word “disposal” in this section only applied to the 
actual decision by the Court of Berhampore in which the execution application 
was actually pending at the time when the Order in Council came to be passed by 
His Majesty in Council. If we construed the word “disposal”? strictly in the 
limited sense as applying to the immediate disposal of proceedings pending in a Court 
(the Gourt of the Subordinate Judge of Berhampore in this case) the result which 
learned counsel for the respondent contends for would seem to follow. But are we 
bound to construe that word so rigidly? If the word “ disposal ” is construed to 
convey not the immediate settlement of a case by the Court in which it was pending 
at the time when the Order in Coúncil came into effect but is deemed to include 
its final disposal as well as to cover a decision by a Court of appeal or of revisicn, 
the Order in Council will be found to have provided for all the possible contingencies 
and tne directions given by the Governor-General in Council in rule 2 will have 
to be held intra vires. Having regard to the general principles of construction to 
which we have already referred we see absolutely no reason why the word “disposal”? 
used in section 20 of the Order in Council should be taken to mean immediate 
settlement of a case alone and why it should not be read so as to cover the final 
settlement of the same not necessarily by the Court in which it was pending on 
the appointed day (the Court of Berhampore in this case) but also by a Court of 
appeal or revision from that Court. Construing the word “‘ disposal” in that 
manner, we are of opinion that the direction contained in rule 2 framed by the 
Governor-General in Council was not ultra vires and “any appeal or application 
for revision in respect of any proceeding so pending ” in the Court of the Subordinate 
Judge of Bernampore could be preferred or filed even after the appointed 
day (that is, the 1st April, 1936) in this Court which has appellate and revisional 
jurisdiction over the Court in Chicacole (where the mortgaged property is located) 
“which would have jurisdiction to try such proceeding if the proceeding was insti- 
tuted-after the appointed day.” The latter portion of section 20 on which reliance 
was placed on benalf of the respondent was obviously put in to provide for appeals 
and revisions in cases decided before “ the appointed date.” This does not however 
mean tnat the word ““disposal” in the former portion does not include disposal 
in all its stages, appellate or revisional. 

This decides the question that this Court would have jurisdiction to hear these 
revisions if tne application under sections 19 and 20 of Act IV of 1938 were held 
to nave been made in the execution proceeding that was pending on the rst April, 
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1936, when the Order in Council came into force. But the position would be very 
different if the proceedings started with the application under sections 19 and 20 
are helc& to be independent proceedings. In the event of the latter conclusion, this 
Court would have no jurisdiction to hear these revisions either because this Court 
is not a Court of appeal or of revision from the decisions of the Court of Berhampore 
given in respect of cases started (and decided) after the 1st April, 1936, or because 


the Court in Berhampore is itself found to have no jurisdiction to entertain 
the applications under sections 19 and 20 of Act IV of 1938. 


We must therefore consider the question whether proceedings started under 
sections 19 and 20 are independent proceedings or merely ancillary to the execution 
proceedings pending in the Court of Berhampore on the rst April; 1936. Under 
section 20 of Act IV of 1938, the Court executing the decree (as the Subordinate 
Judge’s Court at Berhampore) was bound to stay the execution proceedings on 
E. A. No. 20 of 1938 until the “ Court which passed the decree ” had passed orders 
on “ an application made or to be made under section 19”. ‘The application under 
section 20 of Act IV of 1938 could only be made to the Court executing the decree 
and would have to be regarded in the absence of any authority to the contrary as 
an application ancillary to the proceedings in execution—its main object being to 
stay proceedings in execution and nothing more. In that respect it would be like 
an ordinary application for adjournment which though not an application relating 
to execution, discharge-or satisfaction of a decree must be prima facie held to be 
ancillary in its purpose and not independent in the sense that it would affect the 
liability under the decree either wholly or partially. The only decisions under 
that section to which our attention was drawn were those in Swaminatha Odayar v. 
Srinivasa Iyer! and A. A. O. No. 349 of 1939 and C. R. P. No. 1416 of 19392. 
It was held in these cases that an order passed under section 20 refusing to stay 
execution was not appealable under section 47, Civil Procedure Code. ‘These 
decisions render us no assistance in coming to the conclusion whether the proceedings 
under section 20 are to be regarded as independent or merely ancillary. In the 
absence of any other authority, we must hold that proceedings taken under section 20 
of Act IV of 1938 are ancillary and cannot be held to be independent proceedings. 
This application must be therefore held to have been properly made in the Court 
of the Subordinate Judge of Berhampore and as it was made in a pending proceeding 
in execution, the revision to this Court would under rule 2 made by the Governor- 
General in Council lie to this Court. 


The position, however, under section 19 is not so easy. Under that section 
the provisions of Act IV of 1938 have, on the applications of the persons mentioned 
therein, to be applied and the decree amended or satisfaction entered by the Court 
which passed the decree. It has been already decided that an application under 
this section would not fall within the ambit of section 47, Civil Procedure Code and 
was not therefore appealable whether it was made while the application for exe- 
cution was pending or not. (Vide In re Bulusu Subbaraju®, Pakkiri Mohamed Toraganar 
v. U. T. Syed Sahib? and Nagappa Chettiar v. Annapoorani Achi*). But these authorities 
do not bear on the, question under examination. The only decisions which are 
at all relevant are those of our brother Wadsworth, J., in Gorle Satyanarayana v. Gorle 
Peddi Naidu® and in C. R. P. No. 2132 of 1939’. He observed in the first case 
as follows : 


“ An application under section 19 is not an application to amend a decree so as to bring it in 
accordance with the judgment ; nor is it an application which can be said to be ancillary to the suit 
in which the decree was passed. It is in substance an application to enforce a new right created 
by a statute which came into force after the decree was passed. It is in no way ancillary to the decree 
but destructive of the decree ; and although it may result in the amendment of the decree and the 
a of satisfaction, it is not, in my opinion, an application in the suit in which the decree was 
passed. 





I. (1939) 2 M.L.J. 495. 5. (1941) 1 M.L.J. 164: I.L.R. (1941) Mad. 
2. (1941) 53 L.W. 82 (Short Notes). 261 (F.B.). a (1941) Ma 
3. (1939) 2 M.L.J. 609. 6. (1940) 2 M.L.J. 940. 

4. (1940) 1 M,L.J. 422. 7. (1941) 53 L.W. 79 (Short Notes), 
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In the other case, Wadsworth, J., decided that the proceedings under section 19 
were not proceedings either in a suit or in an execution. 


After considering the language of section 19 of the Act very carefully we find 
ourselves in respectful agreement with the legal position taken in the above decisions. 
The execution Court cannot go behind or amend a decree but under this section 
the decree would be, if the application is granted, either required to be amended 
or held to have been entirely satisfied. Moreover, the application under section 19 
.of the Act is not to be made, like the application under section 20, to the Court 
executing the decree but to the Court which passed it. Whatever meaping be 
attached to the expression “ to a Court which has passed a decree ” it cannot certainly 
be taken to refer to the Court executing the decree if it happens to be different from 
the one which passed it. If this application can only be made to the Court which 
passed the decree and not merely to the Court executing the same it may, if 
granted, result either in the order amending the decree or wiping it off altogether 
by entering satisfaction. It would thus seem to follow that it cannot be regarded 
as an application in the execution proceedings and the argument therefore that 
this application is made in the execution proceedings would have to be rejected 
although it may be ancillary or subservient to the execution proceedings in the 
sense that they may be considerably affected by its being accepted. But so would 
every execution be if the decree is subsequently amended or wiped off. For the 
above reasons we must hold that this application is an independent application 
and as it was made with the object of enforcing a fresh right that had accrued long 
after the Order in Council had come into operation and does fall within the ambit 
of the words “the disposal of any cases pending on or shortly before the appointed 
day ” used:in section 20 of the Order in Council, rule 2 framed by the Governor- 
General in Council would have no application to the same. 


This does not however decide the revisions as we must necessarily go into 
the further question whether the Court of the Subordinate Judge of Berhampore 
was competent to hear such an application and this in spite of the fact that both the 
parties agreed at the hearing that it could be entertained by that Court. If we 
accepted these statements without examination, the result will be that the revision 
from the order passed by that Court under section 20 of the Act would, as we have 
already held it to be ancillary to the execution proceedings, lie to this Court and 
the revision from the order passed on the application under section 19 of the Madras 
Agriculturists’ Relief Act to the High Court of Judicature at Patna. This conflict 
however cannot be taken into consideration for the purpose of deciding the question 
whether an application under section 19 could be filed in the Court of the Subordinate 
Judge of Berhampore or in the Court of the Subordinate Judge of Chicacole. It 
must however be remembered that the mortgaged property in respect of which the 
decree under execution was passed is situated now within the jurisdiction of the 
Court of the Subordinate Judge of Chicacole and the jurisdiction of the Subordinate 
Judge’s Court of Berhampore has been taken away by the Order in Council in 
respect of the arca where these properties are located. The decision on the question 
as to which of the two Courts would have the jurisdiction to entertain the same 
depends on the true meaning of the expression “the Court which passed the decree”? 
used in section 19 of Act IV of 1938 when the Court which had passed the 
decree in fact is found to have lost its jurisdiction by operation of law in regard to 
the property in respect of which it was passed. 

The expression “ Gourt which passed the decree ” has been defined in section 37, 
Civil Procedure Code, but only “in relation to the execution of decrees.” According 
to that definition the application for execution could have been made to that Court 
which would have jurisdiction to try the suit in which the decree was passed if it 
were instituted at the time of making the application provided the Court which 
had actually passed the:decree had either ceased to exist or ceased to have juris- 
diction to execute it. Now the Court of the Subordinate Judge at Berhampore 
in which the decree in this mortgage suit was passed still exists—although in the 
newly constituted province of Orissa. Nor can it be, in view of section 20 of the 
Order in Council and rule 1 of the directions of the Governor-General in Council 
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be held to have lost the jurisdiction to execute the dectee which was pending in 
that Court on the appointed date. The mere fact, therefore, that the Court of 
the Subordinate Judge of Chicacole would have had jurisdiction to entertain the 
suit, if it were to be instituted after the 1st April, 1936, would not bring it within 
the purview of the definition of the words ‘“‘ the Court which passed the decree ” 
for want of conditions mentioned in section 37 without which it could have no 
jurisdiction to entertain an application for execution. But this definition, as pointed 
out before, was in relation to the execution of decrees which an application under 
section’ 19 of Act IV of 1938 is found not to be. If that be so,the decision in 
Rentala Gangaraju v. Bikina Bachi Ramayya) to which our attention was drawn in 
this connection would have no application. It was held by a Division Bench 
composed of Madhavan Nair and Stodart, JJ., in that case that sections 19 and 20 
of the Madras Agriculturists’ Relief Act should be read together and the explanation 
of the expression “ Court which passed the decree’ used in section 20 of the Act 
equally applied to the same expression used in section 19 of the Act. The only 
question that the learned Judges were called upon to decide in that case was whether 
the application for scaling down the debt under section 19 was to be filed in the 
Court of the first instance, t.e., in the Court which passed the decree in the first 
instance or in the Court of appeal after the lower Court’s decree had been confirmed 
or modified. We are not concerned with that question in the present case. The 
learned Judges assume that proceedings under section 19 of Act IV of 1938 were 
proceedings in execution as a pointed reference to section 37, Civil Procedure Code, 
would show. And’this has been, as already stated, ruled against by the decision 
of the Full Bench in Nagappa Chettiar v. Annapoorni Achi? and other decisions to 
which reference has already been made. Moreover, it has been held by another 
Full Bench of this Court in Velagala Srirama Reddi v. Karri Srirama Reddi? that if an 
application for scaling down the debt were not made in the appellate Court before its 
judgment was delivered, the decree would have to be drawn up in accordance with 
the judgment and no Subordinate Court could have the power to pass an order 
that would in any way affect the decree. That is why according to this decision 
an application under section 19 of Act IV of 1938 has to be made to the appellate 
Court alone and that also before the judgment is delivered. In view of this opinion 


of the Full Bench, the decision in Velagala Srirama Reddt’s case? must be considered 
to be obsolete. 


Section 37, Civil Procedure Code, being found to be inapplicable, let us now 
see whether section 150, Civil Procedure Code, helps us in this connection. Under 
this section if “the business of any Court is transferred to any other Court, the 
Court to which the business is so transferred shall have the same powers, and shall per- 
form the same duties as those respectively conferred and imposed by or under this 
Code upon the Court from which the business was so transferred.” If therefore the 
Court of the Subordinate Judge of Chicacole can be regarded to be a Court to 
which (in view of the fact that the mortgaged property came to be within its juris- 
diction after the Order in Council) the business of the Court of the Subordinate 
Judge of Berhampore is transferred, the former Court will then have the same 
powers and will be liable to perform the same duties as the latter had before the 
transfer of such business. In short, in respect of the business thus transferred the 
transferee Court will be in the same position as the Court which passed the decree. 
The question then is whether the business of the Court of the Subordinate Judge 
of Berhampore can be found to have been transferred to the Court of the Subordinate 
Judge at Chicacole in the circumstances existing in the present case. Whatever 
might have been said in regard to execution applications to which section 37, 
Civil Procedure Code, in terms applied, the question as to fresh and independent 
applications, as the application under section 19 of Act IV of 1938 has now been 
found to be, is a very different one. In dealing with an application for setting 
aside an ex parte decree made to a Court to which part of the territorial jurisdiction 
ese EE 

1. (1939) 1 M.LJ. 329 : TLR. (1939) 261 (F.B.). 
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of another Court that had passed the decree had been transferred, along with the 
locality in which the properties were situate a Division Bench of this Court in*Svinivasa 
Rao v. Hanumantha Rao! held that the words used in Order 9, rule 13, Civil Procedure 
Code, providing that it should be made to “the Court by which the decree was 
passed” were not so definite and precise as to exclude the possibility of the appli- 
cation being entertained by the Court which had subsequently come to be seized 
of the jurisdiction. 

Similarly, another Division Bench of this Court in Mouna Guruswami Ngicker v. 
Shaik Mohamed Rowther® held that the word ‘‘ transferred ’? in section 150 was not 
confined to cases where the business of one Court was specifically transferred to 
another but would also include cases where a new Court was given part of the 
territorial jurisdiction of an old Court. The new Court would be, according ‘to 
this decision, authorised to try all the business arising within, it although no orders 
might have been passed transferring to it cases pending in the old Court. In other 
words, the word “‘ transferred’? employed in section 150 was liberally construed 
so as not to be confined to cases where there was a judicial transfer of any particular 
business to a Court but also to cases where one Court ceased to have jurisdiction 
over an area and the business of that Court came within the cognizance of another 
Court on account of its jurisdiction having been extended over the transferred 
area. The same view was taken by Krishnan Pandalai, J., in Muthukumara Pillai v. 
T hirunarayana Pillaw®. 

Our attention was drawn on behalf ofthe respondent to the decision ofa 
Division Bench in Subramania Iyer v. Swaminatha Chettiar*+ and to that of a Full Bench 
in Ramier v. Muthukrishna Aiyar®, but except for certain observations of Ramesam, J., 
in either of them which are in the nature of obiter, these cannot be held to be in 
conflict with what was decided in the other cases to which we have referred. Both 
the above cases related to execution of decrees and have been so distinguished by 
Mulla in his Commentary under section 150, Civil Procedure Code. 

Adopting the construction placed on section 150, Civil Procedure Code, in 
Srinivasa Rao v. Hanumantha Raot and Mouna Guruswami Naicker v. Shaik Mohamed 
Rowther? we are of opinion that the Court of the Subordinate Judge at Chicacole 
must be, for the purposes of new and independent applications and which are not 
those of execution, in view of the transfer of the area in which the mortgaged 
properties are situate, regarded to be the Court to which the business of the Court 
of the Subordinate Judge of Berhampore was.transferred and the application under 
section 19 should have been and was rightly made by the petitioner in the Court 
of the Subordinate Judge of Chicacole. It would also follow from what we 
have decided that the Court of the Subordinate Judge of Berhampore was not, 
after the area in which the mortgaged properties. were situated had been taken 
out of his jurisdiction, competent to deal, with the application made to it under 
section 19 of the Act IV of 1938. | 

We have dealt with this last question partly because it fell to be decided in the 
Revision No. 2024 of 1939 but more particularly in view of the action that we have 
suo motu decided to take in connection with the dismissal of the application under 
section 19 of Act IV of 1938 by the Subordinate Judge of Chicacole. The appli- 
cation was dismissed as the decision in G. R. P. No. 2024 of 1939 by this Court was 
to the effect that the Court of the Subordinate Judge at Berhampore had jurisdiction 
to entertain that application. Now that our decision is the other way, it is only 
just that the petitioner should not be allowed to suffer in consequence. He had 
taken the precaution, in view of the difficult legal position, to make the applications 
under section 19 of Act IV of 1938 in both the Courts. 

On these findings, C. R. P. No. 1008 of 1939 must be accepted and the execu tion 
of the decree stayed under section 20 of Act IV of 1938 until the disposal of the ap pli- 
cation made under section 19 of the Act. 





1. (1922) 42 M.L.J. 344: I-L.R. 46 Mad. 1. 4. (1928) 28 L.W. 885. l 
2. ` (1922) 43 M.L. J. 713 : LL.R. 46 Mad. 83. 5. (1932) 62 M.L.J. 687: LL.R. 55 Mad. 
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iT] VENKATASWAMI J. SARA BAI. 41 


But for the reasons given, C. R. P. No. 2024 of 1939 must fail. The appli- 
cation wnder section 19 could only be filed in the Court of the Subordinate Judge of 
Chicacole and not in that of the Subordinate Judge of Berhampore. We had sent 
for the records of the application presented on behalf of the judgment-debtors in the 
Court at Chicacole in our revisional jurisdiction and had directed notice to be given 
to all the parties concerned. ‘The papers have arrived and are numbered as C. R.P. 
No. 1538 of 1942. The parties have been served and they have appeared before 
us to-day. 

Irf addition to the other contentions that he had advanced before us in the 
other revisions, learned counsel for the respondent also contends that the disposal 
of the application under section 19 by the Subordinate Judge of Chicacole does not 
fall within section 115, Civil Procedure Code, as his order was really based on a 
withdrawal of the petition by the petitioner himself. According to learned counsel, 
the order of the Subordinate Judge cannot be held to be a case decided within the 
meaning of that section. It is true that the application had been withdrawn by 
the petitioner but that was, as we have already stated elsewhere, on account of 
the decision of this Court in which it was held that the Court at Berhampore had 
jurisdiction and that the Subordinate Judge of Chicacole had not. The order 
of the Court dismissing the application although consequent on the withdrawal by 
the petitioner is nonetheless a decision within the meaning of section 115. By that 
order, the application (which was, it is interesting to observe, held to be entertainable 
by the Subordinate Judge) was disposed of finally. We would, therefore, repel 
the contention advanced by learned counsel for the respondent and hold that we 
are entitled to interfere in revision. 


As to the merits, we have already said enough in our judgment to show that 
this is a fit case in which we’ ought to interfere and set aside the order of dismissal 
passed by the Subordinate Judge of Chicacole. We will for the above reason 
revise the order made by the Subordinate Judge of Chicacole on 1st March, 1941, 
and vacate the same, ordering him to proceed with the application presented on 
behalf of the petitioners under section 19 and dispose of it according to Jaw. But 
having regard to the complicated nature of the proceedings and the uncertainty in 
regard to the correct legal position, we will leave the parties to bear their own costs 
. both here and in the Court at Berhampore. The costs so far incurred by the peti- 
tioner in the Chicacole Court will also not be the costs in the cause. The further 
costs will be in the discretion of the Court. 

Since one of the questions considered by us in this judgment involves a subs- 
tantial question of law as to the interpretation of the paragraph 20 of the Government 
of India (Constitution of Orissa) Order, 1936, we would grant a certificate under 
section 205 (1) of the Government of India Act. 

B.V.V. ——— C. R. P. No. 2024 of 1939 dismissed. 

C. R. P. No. 1008 of 1938 allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE SOMAYYA. 


Koppolu Venkataswami .. Abpellant®* (Plaintiff) 
v. 
Uttarkar Sara Bai and others .. Respondents (1st Defendant). 


Limitation Act (IX of 1908), sections rr and r4 (1)—-Claim order—Revision against—Dismissal—Remedy 
by way of suit under Order 21, rule 63, Civil Procedure Code—Suit filed—Period of limitation—Whether time‘ 
taken by revision petition to be excluded—Reviston petition whether to be deemed to have been in good faith. 


In a suit for recovery of money the plaintiff-appellant obtained a decree against the second de- 
fendant and in execution of the said decree attached a house as belonging to the judgment-debtor. 
Another defendant intervened with a claim petition which was allowed on the 215t January, 1938. 
Thereupon the plaintiff-appellant filed a revision petition to the High Court which was ultimately 
dismissed in November, 1940. The dismissal was on the ground that the petitioner (the present 
appellant) had a remedy by way of suit under Order 21, rule 63, Civil Procedure Code. The 
appellant therefore filed the present suit to establish the right which he had claimed. The suit 
ee 
* S. A. No. 1363 of 1942, s end Marth, 1943, 
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was dismissed by the lower Courts on the ground that he had not brought himself within the provi- 
sions of section 14 of the Limitation Act. The suit was admittedly filed one year after the date of 
the claim order and if the time taken by the civil revision petition was excluded then the suit would 
well be within time. On the question whether in filing the revision petition the appellant had been 
acting in good faith and whether the time taken by the civil revision petition was to be excluded in 
the computation of time for limitation, 


Held, (1) that the filing of the revision petition by the plaintiff-appellant could not be said to 
constitute negligence, in view of the course of decisions in the Madras High Court, interfering in 
revision with orders passed under Order 21, rule 63 ; 


Alagappa Chettiar v. Somasundaram Chetttar, (1937) M.W.N. 465, applied. 

Maung Tun U v. Palaniappa Chetti, (1915) 27 I.C. 829 (R.), dissented from. 

(2) that the plaintiff-appellant should be considered to have acted in good faith in filing the 
revision petition instead of straightaway filing a suit; 

(3) that the time covered by the pendency of the revision petition in the ‘High Court should 
be deducted under section 14 (1) of the Limitation Act ; 

Baizanath Lala v. Ramadass, (1914) 27 M.L.J. 640: I.L.R. 39 Mad. 62, explained. 

Venkataragayya Appa Rao v. Murala Sriramulu, (1912) 17 I.C. 599, referred to. 

(4) that there was much to be said in favour of the view that under section 11 of the Limitation 
Act the starting point should be the date of the final order, whether it was passed in an appeal 
from that order or whether it was passed in a civil revision petition. 

Appeal against the decree of the District Court of Anantapur in A. S. No. 7 
of 1942, preferred against the decree of the Court of the District Munsiff of Gooty 
in O. S. No. 35 of 1941. 

Ch. Raghava Rao for Appellant. 

E. Vinayaka Rao for Respondents. 

The Court delivered the following 


Jupcment.—TI have had the benefit of full and exhaustive arguments on the 
questions involved in this case. One is whether the case comes under section 14 
of the Limitation Act and the second is whether under Article 11 of the Act, the 
starting point is the date of the first order or the final order passed on a revision to 
the High Court. 


The facts that are material for the decision of these questions are not in dispute. 
The plaintiff-appellant obtained a money decree against the second defendant in 
O. S. No. 98 of 1925 on the file of the District Munsiff’s Court, Gooty and in exe- 
cution of the said decree attached a house as belonging to his judgment-debtor. 
The first defendant who is the first respondent in this Court intervened with a claim 
petition which was allowed on the 21st January, 1938. On the 22nd March, 1938, 
the plaintiff who was the attaching decree-holder filed a revision petition before 
the High Court which was admitted and it was ultimately dismissed on the 28th 
November, 1940. The dismissal of the revision petition by the High Court was 
on the ground that the petitioner who is the appellant herein had a remedy by way 
of a suit under Order 21, rule 63, Civil Procedure Code and that he ought to have 
availed himself of that remedy. The appellant filed the suit out of which the 
present appeal arises to establish the right which he claims to the suit property, 
that being that he is entitled to attach it as the property of his judgment-debtor. 
The suit was dismissed by both the lower Courts on the ground that the appellant 
had not brought himself within the provisions of section 14 of the Limitation Act. 
The suit was admittedly filed one year after the date of the claim order and if the 
time taken by the civil revision petition is excluded, the suit would be well within 
time. The revision petition was filed on the 23rd March, 1938 and was disposed 
of on 28th November, 1940. If, therefore, the period between the 23rd March, 
1938, and 28th November, 1940, is excluded, the suit would be in time. If again, 
the starting point under Article 11 was the date of the final order in the claim 
proceedings and if the final order is held to be that passed by the High Court on the 
revision petition, then the starting point would be 28th November, 1940, and then 
again the suit would be in time. The first question for decision is whether the 

\lower Courts are right in holding that the suit was not saved by the provisions of 
section 14 (1) of the Limitation Act. That section runs thus : 

““ In computing the period of limitation prescribed for any suit, the time during which the plaintiff 
bas been prosecuting with due diligence another civil proceeding, whether in a ene of first instance 
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or in a Court of appeal, against the defendant, shall be excluded, where the proceeding is founded 
upon the same cause of action and is prosecuted in good faith in a Court which, from defect of juns- 
diction, dr other cause of a like nature, is unable to entertain it.” 

There are several questions calling for decision before the provisions of section 14 (1) 
are held to be applicable. The first question dealt with by the lower Courts 1s 
whether the plaintiff can be said to have acted in good faith when he filed the 
revision petition in the High Court instead of filing a suit under Order 21, rule 63. 
The trial Court after laying down that the burden of proving good faith is upon the 
person,who claims exemption under section 14 says this : 

“In the present case except the, bare statement of the plaintiff there is nothing to show that he 

was acting as such on advice of his counsel. The plaintiff is a Vysia trader and it cannot be said 
that he is an illiterate person. He should have examined the advocate to prove beyond doubt that he 
had advised to prefer the revision petition only instead of a suit as 1s prescribed under law. When 
the plain provisions under Order 21, rule 63 are staring in the face, it is nothing short of negligence 
to incur the risk of losing the remedy expressly provided under law, and such a procedure cannot 
be regarded as prosecuting his cause in good faith with due care and attention. As it is not satis- 
factorily proved in this case that in filing the revision against the claim order the plaintiff was acting 
on advice in good faith, he is not entitled to the benefit of section 14 of the Limitation Act.” 
The appellate Judge began by saying that the District Munsiff had held perfectly 
correctly that the appellant was not entitled to rely on section 14 of the Limitation 
Act. Then he went on to consider the various authorities cited before him. It is 
clear that he did not regard the appellant as having proceeded in good faith. Reliance 
was placed by the lower appellate Court upon the decision of the Rangoon High 
Court in S. R. M. M. A. Firm v. Maung Po Saung. The appellate Judge extracts 
a quotation from another judgment of the Rangoon High Court in Maung Tun U 
v. Palaniappa Chetti?, where it was said : i 


“ With such plain provisions staring him in the face it was sheer culpable negligence on the 
part-of the advocate who was then acting for the plaintiff to incur the risk of the plaintiff losing all 
remedy by filing the appeal and the application for revision.” 


The appellate Judge considered that this was on all fours with the present appeal. 
I respectfully dissent from the observations of the learned Chief Justice where he 
said that it was sheer culpable negligence on the part of the advocate to have filed 
a revision petition instead of filing a suit. I cannot but express my surprise that 
the District Judge should have relied upon a decision of another High Court instead 
of following—as it is his duty to do—the decision of this Court in Alagappa Chettiar 
v. Somasundaram Chettiar’. I can only hope that perhaps the above decision was 
not brought to the notice of the District Judge. As pointed out by Varadachariar, J., 
in the above decision, there has been a marked divergence between the Madras 
High Court and the other High Courts in accepting revisions against orders passed 
under Order 21, rule 63, Civil Procedure Code or section 73, Civil Procedure Ccde 
or against interlocutory orders passed in pending suits. Right from Tiruchitrambala 
Chetty v. Seshayyangar‘ this Court has been entertaining revisions under section 115 
of the Civil Procedure Code and has been interfering in revisions in order to cut 
short litigation or to avoid multiplicity of litigations. The judgment of Varadachariar 
and Mockett, JJ., deals very exhaustively with all the aspects which have a 
bearing on this question and there is very little for me to add by way of reasoning. 
- An order was passed under section 73 of the Civil Procedure Code and the un- 
successful party filed a revision petition which was pending for a long period. It was 
ultimately dismissed and a suit was filed later on. The question was whether the 
time occupied in revision proceedings in the High Court was to be deducted under 
section 14 (1) of the Limitation Act. Under section 73 (2) of the Code, a remedy 
by way of suit is provided to an unsuccessful party to have it declared that the 
order under section 73 (1) was not correct. The provision under Order 21, rule 63 
that the unsuccessful party may establish the right which he claims to the property 
within a year from the date of the order is analogous to section 73, clause (2) of the 
Code. No doubt there is the further expression “ subject to the result of such suit, 
the order shall be conclusive.” But so far as the point under consideration is 
ren 
1. eae I.L.R. 7 Rang. 466, 3. aa} M.W.N. 465. 

2. (1915) 27 I.G. 829. 4. (1881) LL.R. 4 Mad. 383. 3 


44 THE MADRAS LAW JOURNAL REPORTS. [1943 
concerned, the result is the same. There is no difference in principle. A right. 
of suit was expressly provided under section 73 (2). Inthe case before Varadachariar 
and Mockett, JJ., the unsuccessful party filed a revision petition īn the 
High Court. It was admitted and after a pendency of seven years or so, it was 
dismissed. Then the suit was filed. All the questions argued in the present appeal 
were very elaborately discussed by the.learned Judges and they held that section 14 
applied. They also held that where the revision petition was dismissed on the 
ground that the Court would not interfere having regard to the fact that there was 
another remedy provided, it was a case where the plaintiff was unable to get the 
relief either owing to defect or want of Jurisdiction or other cause of a like nature. 
This being the course of decisions so far as this Court is concerned, I cannot, as said 
before, help very strongly dissenting from the observations of the Chief Justice of 
Burma in the case of Maung Tun U v. Palaniappa Cheiti1. When the Judges of this 
Court have been interfering in revision with orders passed under Order 21, rule 63, 
it would amount to stultifying itselfif this Court held that the pleader who happened 
to advise his client to prefer a revision petition acted with negligence in so doing. 
At any rate; when a revision petition was admitted by a Judge of this Court, it 
means that it is a fit one for further consideration by this Court. And it is sheer 
perversity of the lower appellate Court to say that nevertheless the plaintiff should 
be regarded not to have acted in good faith. When the District Munsiff says that 
the advocate who filed the revision was not examined to show that he gave the 
advice that a revision may be filed he forgets that a practitioner cannot be expected 
to say years after the event has happened, whether he advised filing either a particular 
revision petition or whether the client insisted upon its being filed. One must 
take it that when the advocate did file the revision petition which was admitted 
by a Judge of this Court there was something in the revision petition. It is surprising 
that the District Munsiff should have said that as the advocate has not gone into 
the witness-box, the plaintiff failed to discharge the onus that lay upon him of 
proving that he acted on advice. It is enough for me to say that the trial Court 
acted illegally in holding that the plaintiff did not act in good faith. The appellate 
Judge except endorsing what the Chief Judge of Upper Burma said, has not given 
any independent reasoning. I hold that the plaintiff acted in good faith in filing 
the revision petition, instead of straightaway filing a suit. 


The next argument of Mr. Vinayaka Rao for the respondents is that in this 
case under section 14 (1) the time occupied by the revision proceedings cannot be 
deducted on the ground that the section speaks of only proceedings pending in the 
‘Court of first instance or in the Court of appeal but not in a Court of revision. 
The word “ appeal ” has been construed to include revision as well—see Chidambara 
Nadar v. Ramanadar*. The question is whether under section 14 (1) the expression 
‘Court of appeal ” does not include a Court of revision. On this point I have 
nothing to add to the decision of Varadachariar and Mockett, JJ., already cited. 
There is also a prior decision of this Court to the same effect in Venkataragayya Appa 
Rao v. Murala Sriramulu?. Mr, Vinayaka Rao draws my attention to Baiznath Lala 
v. Ramadass*, where the question was whether the time taken between the order of 
the first Court and the date when the revision petition was filed in the High Court 
can be deducted under section 14 (1) of the Limitation Act. If this time was not 
excluded, it was admitted before the learned Judges that the suit would be out of 
time even though the time between the date of the actual filing of the revision and 
the date of the disposal was excluded. The other side did not contend before the 
learned Judges that the time taken by the pendency of the revision calculated from 
the date of the actual filing of the revision and the date of its disposal should not be 
excluded. The only contention urged was that the time which elapsed between 
the date of the order of the first Court and the date when the revision was filed 
should not be excluded. The learned Judges first dealt with this question and 
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61 De), f ; 


H] VEERAPPA CHETTIAR Vv. CHANDRAMOULISWARA AYYAR. 45 


held that the time which elapsed between the date of the order of the first Court 
and the, date when the revision was filed cannot be excluded. Then they said 
that the respondent was also entitled to rely upon another ground that the pendency 
see revision is not covered by section 14 of the Limitation Act. This is what they 
said : 


“We think, further, that the respondent is entitled to rely upon the contention that in any 
event plaintiff cannot be said to have prosecuted the revision petition in good faith within the meaning 
` of section 14 of the Limitation Act inasmuch as it has been frequently held by this and other High 

Courts that the High Court will not exercise its revisional powers when there is any other remedy 


open.” e 

These observations are merely obiter dicta. The only question that was mocted on 
the other side was that the time that elapsed between the date of the order of the 
lower Court and the date when the revision was filed should not be deducted. The 
decision in Venkataragayya Appa Rao v. Murala Sriramulu? was not apparently brought 
ta the notice of the learned Judges in Baiznath Lala v. Ramadass*. Following the 
Jater decision in Chidambara Nadar v. Ramanadar*, I hold that the pendency of the 
revision petition in the High Court should be deducted under section 14 (1). 


There is one other question whether the starting point under Article 11 of the 
Limitation Act must be taken to be the final order, i.e., the order in the revision 
petition. It is not denied on the other side that if there was an appeal against the 
order and an order was passed by the appellate Court, it would be the date of the 
appellate order that would be the starting point. That questicn has been decided 
by a Bench of this Court in Venugopala Mudali v. Venkatasubbiah Cheiti*. But it is 
urged that ifit is a revision petition, the starting point must be the date of the first 
Court’s order. I do not see any justification for this contenticn. It will be noted 
that even in a civil revision petition, it is clear that if the High Court passed an 
order allowing the revision and held against the respondents in the revision petition, 
the party who was unsuccessful before the High Court would have to file a suit 
within one year from the date of the High Court’s order. Therefcre if the real 
reason for holding that in the case of an appeal, the starting point should be the 
date of the appellate order is that the appeal is a continuation of the preceedings 
of the trial Court, the same reasoning should apply in the case ofa civil revision 
petition and there is no reason why a different constructicn should be applied in 
the case of a civil revision petition. I am aware that a different view has been 
expressed in some judgments and I would say, speaking for myself, that there is 
much to be said in favour of the view that under Article 11 of the Limitation Act, 
the starting point should be taken to be the date of the final order, whether that 
order was passed on an appeal from that order or whether it was passed in a civil 
revision petition from that order. Having regard to my decision on the first point, 
it is unnecessary to go further into this question. 

I set aside the decrees of both the Courts with costs throughout up to date pay- 
able by the respondents and remand the case to the first Court for disposal according 
to law. I understand that some evidence has been recorded. The Court will proceed 
to deal with the other issues in the case and dispose of the suit. Court-fee paid 
on the memorandum of appeal in this Court will be refunded. No leave. 


K.C. c Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE KUPPUSWAMI AYYAR. 
ST. MR. Veerappa Chettiar .. Appellant* 
v 


Chandramouliswara Ayyar, minor by maternal uncle and 
guardian Gunnu Ayyar .. Respondent. 
Morigage—Purchase by mortgagee of one of the items mortgaged—Merger—Liability of mortgagee to contribute 
—Question if can be gone into in proceedings for execution of mortgage decree. 
—— eS 
I. (1912) 17 I.C. 593. 616 (F.B.). 
2. (1914) 27 M.L. J. 640 : I.L.R. 39 Mad. 62. 4. (1915) I.L.R. 39 Mad. 1196. 
3- (1937) 1 M.L.J. 453 : I.L.R. (1937) Mad. 
* A. A. A. O. No. 175 of i941.. 21st October, 1942. 
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A morigage deed in favour of the plaintiff was executed on the 18th February, 1929, by the 
father of the first‘defendant to whom item 1 belonged—for himself and as testamentary guardian of 
the second defendant to whom items 2 and 3 belonged—for Rs. 6,000. On the 17th Septenfber, 1930; 
there was another mortgage executed in favour of the plaintiff by the first defendant’s father alone 
in respect of item 1 for Rs. 2,000. On the gist December, 1932, there was a subsequent mortgage 
in respect of items 1 and 2 by the first defendant’s father for himself and as guardian of the second 
defenda nt to the third defendant for Rs. 3,000. On the 18th February, 1936, the plaintiff filed a 
suit for the recovery of the money due on the mortgage of the 17th September, 1930, against the 
first defendant and the third defendant, the subsequent mortgagee under the document of grst 
December, 1932. A final decree was passed on 2nd December, 1936, and in execution the properties 
were purchased by the plaintiff himself on 28th August, 1937. In the meanwhile on the 14theJanuary, 
1937, plaintiff filed another suit on the mortgage of the 18th February, 1929, against defendants 
1,2and 3. The trial was closed on 23rd August, 1937, and judgment delivered on the 6th September, 
1937, and a preliminary decree was passed. A final decree was passed on the 31st March, 1938, 
and an execution application was filed on the 11th October, 1938, for recovery of the amount due 
under the decree. Subsequently, the decree was scaled down and an execution petition was filed 
on the 21st March, 1940. The second defendant objected to the execution on the ground inter 
alia that there had been a merger by reason of the fact that the plaintiff had purchased item 1 in. 
execution of the decree in the earlier suit: 


Held, (i) that there is a merger to the extent of the amount payable out of the properties pura 
chased by the plaintiff, no intention to keep his subsequently acquired rights distinct from his prior 
rights which he held as a mortgagee having been declared either expressly or by implication, and 
that he will be liable to contribute to that extent ; 


(ii) that there cannot however be an automatic discharge of the debt by reason of the fact 
that the plaintiff is liable to contribute his portion of the amount for satisfying the debt ; and 


(iii) that the equity between the judgment-debtor and the decree-holder ought not to be 
allowed to be adjusted in execution proceedings and that the remedy is by way of separate suit. 

Appeal against the decree of the Court of the Subordinate Judge of Devakottai, 
dated 12th December, 1940 and passed in A. S. No. 38 of 1940 (E. P. No. 233 of 
1940 in O. S. No. 27 of 1937, District Munsiff’s Court Devakottai). 

R. Kesava Atyangar for Appellant. 

S. Venkatesa Atpangar for Respondent. 

The Court delivered the following 

Jupcment.—The plaintiff-decree-holder is the appellant. His petition to 
execute the decree obtained for recovery of money due on a hypothecation deed 
was dismissed by the lower appellate Court upholding the objection of the judgment- 
debtor that the decree-holder could not execute for the entire amount decreed 
inasmuch as he has become the purchaser of the one of the items of the hypotheca 
in a sale held in execution of the decree on a subsequent mortgage in which he 
has purchased the property subject to the mortgage sued on. The first Court 
disallowed the objection of the judgment-debtor and directed execution to proceed 
as per the terms of the decree. But the lower appellate Court found that he could 
not execute the decree and instead of ascertaining for how much he could execute, 
dismissed the petition. Hence tbe appeal. 

The mortgage deed on which the suit was filed was executed on the 18th 
February, 1929, to the appellant by the father of the first defendant for himself 
and as testamentary guardian for the second defendant-respondent for Rs. 6,000. 
Three items of properties were mortgaged under it. The first item alone belonged 
to the first defendant’s father, while the other two belonged to the respondent-second 
defendant. On the 17th September, 1930, there was another mortgage executed 
to this very plaintiff-appellant by the first defendant’s father alone in respect of item 1 
for Rs. 2,000. Subsequently on the 31st December, 1932, there was a subsequent 
mortgage in respect of items 1 and 2 by the first defendant’s father for himself and 
as guardian of the second defendant to the third defendant for Rs. 3,000. On the 
18th February, 1936, the present appellant filed O. S. No. 34 of 1936 on the file 
of the Sub-Court of Devakottah for recovery of the money due on the mortgage 
of the 17th September, 1930, against the first defendant alone and the subsequent 
mortgagee under the document of 31st December, 1932. A final decree was passed 
on the 2nd December, 1936. Execution was taken and the properties were purchased 
by the appellant-plaintiff in the sale held on the 26th July, 1937. The sale 
was confirmed on the 28th August, 1937. In the meanwhile on the 14th January, 
1937, the plaintiff filed this suit, out of the execution proceedings in which this 
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appeal arises, for recovery of the money due on the mortgage of the 18th February, 
1929. eLhe suit was O. S. No. 27 of 1937 on the file of the District Munsiff’s Court 
of Devakottah. That was filed against all the defendants, namely, the respondent 
the first defendant and the subsequent mortgagee. On the 23rd August, 1937, 
it came up for trial and the case was closed. Judgment was delivered on the 6th 
September, 1937, and a preliminary decree was passed. A final decree was passed 
on the 31st March, 1938, and ah execution application was filed on the 11th October, 
1938, for recovery of the amount due under the decree. On the 26th April, 1939, 
the respondent-second defendant filed I. A. No. 449 of 1939 under Act IV of 1938 
for scaling down the debt and an order was passed on the 4th August, 1939, scaling 
down the debt to Rs. 680-7-0. On the 21st March, 1940, this execution petition 
out of which this appeal arises was filed. The respondent objected to the execution 
on the ground that there had been a merger by reason of the fact that the decree- 
holder-plaintiff had purchased item 1 in execution of the decree in O. S. No. 34 of 
1936. The first Court held that it would not be open to him to raise this plea and 
that the executing Court could not go into that question. But the lower appellate 
Court held that the point could be gone into in execution and dismissed the petition. 
Hence the appeal. 


The points for consideration are (1) whether the decree was fully satisfied by 
reason of the purchase of the property, item 1 by the decree-holder in execution of ~ 
the decree in O. S. No. 34 of 1936 on the file of the Sub-Court, Devakottah, (2) if 
not, whether the decree has been discharged to any and what extent, (3) whether 
it is open to the respondent to raise the claim for Contribution in execution proceedings, 
and (4) whether the respondent 15 barred by res judicata from raising that plea. 


Points r and 2.—Even the learned Subordinate Judge does not find that the 
entire decree has been satisfied, though he chose to dismiss the execution petition. 
He merely stated that he was bound to record satisfaction pro tanto. ‘There are three 
items of properties mortgaged, two of which are owned by the respondent and one 
by the first defendant whose interest has now passed to the decree-holder. As 
pointed out in Arunagir: Mudaliar v. Radhakrishna Iyer! by reason of this purchase 
the mortgage had become split up and there will be a merger to the extent of the 
amount payable out of the properties purchased by him unless it was to the benefit 
of the mortgagee to keep his mortgagee’s rights alive or he declared his intention 
either expressly or by necessary implication that he would keep his subsequently 
acquired rights distinct from his prior rights which he held as mortgagee. It is not 
shown or even pleaded that he had declared any such intention expressly or impliedly. 
Consequently, the appellant will be bound to contribute the proportionate amount 
for payment of this mortgage debt in respect of the items purchased by him. So it 
‘cannot be said that the entire decree had been discharged. It will be only the 
proportionate amount payable in respect of item 1 that the plaintiff will be bound 
to give credit for the purpose of discharging this debt. No authority has been cited 
for the position that there will be an automatic discharge of the debt by reason of 


the fact that the plaintiff is liable to contribute his portion of the amount for satisfying 
the debt. 


; Potni 3.—The next point for consideration is whether this could be gone into 
in execution proceedings. The decree as it stands directs the sale of all the items 
of properties for Rs. 680-7-0 as scaled down. To contend that the plaintiff will be 
entitled to execute the decree only for a smaller amount than what is shown in the 
decree would be.to vary the terms of the decree and I do not think it will be open 
to a party to contend that anything less than what is payable under the decree is 
payable unless any event subsequent to the passing of the decree had resulted in the 
discharge or extinguishment of the decree debt. In this case the sale to the appellant 
was confirmed on the 28th August, 1937. The preliminary decree was passed only 
on 6th September, 1937, and the decree which is now sought to be executed was 
passed on the 31st March, 1938. It cannot, therefore, be said that it is an event 
which happened subsequent to the passing. of the decree which autcmatically 
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extinguished any portion of the decree-debt. The question as to whether such an 
equity as between the judgment-debtor and the decree-holder could be adjusted 
in execution proceedings was considered by the Calcutta High Court in Amirchand 
V. Bikshi Sheo Pershad Singh’ and it was held that the judgment-debtor should not be 
held to raise the objection in the execution proceedings. The same question had 
to be considered by the Patna High Court in Sarayulal v. Bayanath Prasad? and it 
was found that an enquiry as to the rateable distribution of the mortgage debt 
could not be made in execution proceedings without serious complications. In 
C. M. A. No. 142 of 1937, also King, J., was of opinion that such an equity ought 
not to be allowed to be adjusted in execution proceedings. I agree with those 
rulings and do not think this is a matter that could be gone into in execution pro- 
ceedings. 

Further it cannot be said that the appellant could not have raised this point 
at an earlier stage. The respondent was made aware of the sale even during the 
course of the trial of the suit and this is referred to by the learned Subordinate Judge 
himself in paragraph 11 of his judgment. Vide also Ex. A. It is true that the 
evidence was closed on the 23rd August, 1937, though judgment was pronounced 
on the 6th September, 1937. But then the decree which is now sought to be exe- 
cuted was passed only on the 31st March, 1938. By then there was ample oppor- 
tunity for the respondents to have moved the Court. If it is to be contended—and 
it is not so contended—that the point could not be raised on a petition for passing 
a final decree in pursuance of the preliminary decree, it would equally follow that 
it will not be open to the judgment-debtors to raise it in execution proceedings 
as it would amount to a variation of the decree sought to be executed. The fact 
is that it was not raised. I therefore do not think the learned Subordinate Judge 
was justified in finding that the question could be gone into in execution proceedings. 
The respondent’s remedy, if any, will be by means of a separate suit because it is an 
event which happened subsequent to the filing of the plaint in O. S. No. 34 of 1937 
which entitled the respondent to the claim for contribution in respect of this debt, 
and if the appellant who is bound to contribute, ignores it and also resists the claims 
of the respondent to have it determined in these proceedings, the only course will be 
to file a separate suit. 

In the result the second appeal is allowed, the order of the lower appellate Court 
is set aside and the petition is remanded to the first Court for being dealt with in 
the light of the observations made above. The respondent will pay the appellant’s 
costs both in this and in the lower appellate Court. 


Leave refused. 
K.S. —— Appeal allowed. 


[PRIVY COUNCIL.] 


(On appeal from the High Court of Judicature at Madras.) 
PRESENT:—LORD MACMILLAN, LORD ROMER AND SIR GEORGE RANKIN. 


T. R. Bhavani Shankar Joshi and another .. Appellants* 
v. ; 
Gordhandas Jamnadas and another .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 16—Ratification of assignment by agent acting without 
authority—Effect—Application for execution by assignee—Uncertified adjustment—If can be set up—Order 27, 
rule 2—Scope. 

Ratification is in law equivalent to previous authority ; it may be express or it may be 
effected impliedly by conduct. According ratification would in law validate the assignment of a 
decree executed by an agent who had no authority at the time of the execution, so as to enable 
the assignee to apply under Order 21, rule 16 of the Civil Procedure Code. 


On an application by the transferee under Order 21, rule 16 though it may be open to the 
judgment-debtor to attack the transferce’s position by showing that he cannot legally possess that 
character, or that he is a benamidar or for reasons of a similar nature, the judgment-debtor 
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cannot, when there has been no certified adjustment, maintain that there is no decree to be 
transferred, 


Nalam Subramanyam v. Devara Ramaswami, (1932) 62 M.L.J. 562: LL.R. 55 Mad. 720 ; Murari 
Lal v. Raghubir Saran, (1933) LL.R. 56 All. 694 and Sm. Saheden Bibi v. Mir Ali, (1935) 40 
C.W.N, 301, approved. 


Raghunath Govind Mayekar v. Gargaram Yesu Mayekar, (1923) I.L.R. 47 Bom. 643, disapproved. 
W. W. Wallach for Appellants. 


J. M. Pringle for Respondents. 


Their Lordships’ Judgment was delivered by 


SIR GEORGE RaAnkin.—This appeal arises out of an application made under 
rule 16 of Order 21, Civil Procedure Code: 

“16. Where a decree. . . is transferred by assignment in writing or by operation of law, 
the transferee may apply for execution of the decree to the Court which passed it, and the decree 


may beexecuted in the same manner and subject to the same conditions as if the application were 
made by such decree-holder : 


Provided that where the decree. . . . has been transferred by assignment, notice of such 
application shall be given to the transferor and the Judgment-debtor, and the decree shall not be 
executed until the Court has heard their objections (if any) to its execution.” 

On igth February, 1924, F. Friedmann’s Diamanthandel Maatschappij (F. 
Friedmann’s Diamond Trading Co., Ltd.), herein called “the Dutch company,” 
. obtained from the High Court at Madras in its original jurisdiction a decree for 
Rs. 24,207-4-0 with certain interest and costs against one Ramanath Joshi, the 
appellants’ father. He dicd on 15th September, 1924, and on 8th February, 
1927, leave was given by the High Court to execute the decree against the 
appellants as his legal representatives. Appellant 2 was at that time a minor but 
this fact was at first overlooked. On 26th January, 1935, application was made 
to the High Court under the rule above cited by one Gordhandas Jamnadas, who 
claimed to have taken an assignment dated 8th November, 1933, of the decree 
and asked for sale of certain immovables of the judgment-debtors situate within 
the High Courts original jurisdiction and for an attachment of a decree which 
they had obtained in a Court at West Tanjore. An order having been irregularly 
made on 22nd October, 1935, without any guardian ad litem for the minor, one 
Venkatesa Tarwadi was appointed guardian in April, 1936, and by affidavit dated 
24th April, 1936, he set up certain objections to the application. He said first 
that the assignment of 8th November, 1933, had been executed by one Shantilal 
Lallubhai Pandya whose power of attorney did not authorise him to assign the 
decree: secondly, that the decree had been adjusted by an arrangement for pay- 
ment to the Dutch company of a sum of Rs. 4,277-4-0 by way of composition at 
the rate of three annas in the rupee; that the alleged transferee Gordhandas Jamna- 
das had agreed to make this payment on the judgment-debtors’ behalfand had in 
fact paid it to the Dutch company though no steps had been taken to get the 
payment recorded : thirdly, thereafter Shantilal and Gordhandas Jamnadas had in 
fraud of the judgment-debtors executed the assignment of 8th November, 1933. 


Appellant 2 came of age and his guardian was discharged by order of 2oth 
July, 1937. On grd September, 1937, the Registrar allowed the application 
under rule 16, recognised the assignment and directed execution to proceed against 
the properties which had been mentioned in the application. On appeal to 
Gentle, J., this order was set aside on 11th March, 1938. The learned Judge held 
that Shantilal’s power of attorney did not authorise him to assign the decree and 
dismissed the application under rule 16. On appeal to a Division Bench the 
Registrar’s order was restored by decree dated 1gth January, 1939. Leach, C. J. 
and Madhavan Nair, J., held that though Shantilal’s power of attorney did not 
authorise him to assign the decree, his principals the Dutch company had ratified 
his action in making the assignment. They rejected the allegation of fraud as un- 
proved and refused to enquire into any alleged adjustment of the decree as none 
had been recorded under rule 2 of Order 21. 


In this appeal, Mr. Wallach for the appellants does not rely on any case to 
the effect that Gordhandas Jamnadas respondent 1 was benamidar for the 
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judgment-debtors. Mr. Pringle for Gordhandas Jamnadas does not contend that 
Shantilal’s power of attorney conferred on him authority from the Dutch cémpany 
to assign thedecree. The appellants’ main complaint is against the finding that 
the Dutch company ratified the assignment of the decree. On this the first 
question is whether ratification would in law validate an assignment executed by 
an agent who was not authorised at the time of execution. The learned Chief 
Justice answered this question of law in the affirmative, having in mind not only 
the terms of rule 16 above cited but also the requirement of S. 130, Transfer of 
Property Act. By that section “an instrument in writing signed by the transferor 
or his duly authorised agent” is the only method of effecting the transfer of an 
“actionable claim.’? Their Lordships are not to be taken as deciding that a 
decree is an “actionable claim” within the definition of that phrase given in 
section 3 of the Act. The decisions in India afford considerable support to a 
contrary view and they have not been discussed in argument at the bar. The 
cases upon which the learned Judges of the Division Bench proceeded were 
Soames v. Spencer, Ma.lean v. Dunn?@—English cases upon the Statute of Frauds. 
These were considered to be in point as showing that section 4 of that Statute did 
not exclude the possibility of ratification by the phrase “signed by the party to be 
charged therewith, or some other person thereunto by him lawfully authorised.” 
The question must depend on the exact language of the enactment to be construed, 
and must in India be examined in the light of sections 196 to 200, Indian Contract 
Act, which contain the general law of India upon the point. On these sections 
their Lordships hold that it was open to the Dutch company to ratify the act of 
Shantilal who had purported to act on the company’s behalf in assigning the 
decree to Gordhandas Jamnadas. Ratification is in law equivalent to previous 
authority; it may be express or it may be effected impliedly by conduct. Upon 
the question of fact the appellants are in extreme difficulty. Notice must go to 
the alleged assignors by the terms of rule 16 and the Dutch company have been 
duly served. They appeared by their advocate before the Division Bench and 
confirmed the ratification. They are parties to the appeal now before the Board 
and do not appear at the hearing to complain that they still retain their rights as 
decree-holders. The High Court was under no duty to. enquire who instructed 
the advocate who appeared for the Dutch company. In these circumstances the 
assignment of 8th November, 1933, must be upheld so far as regards the question 
of Shantilal’s authority. The next question arises upon the terms of clause (3) of 
rule 2 of Order 21 : 


“3. A payment or adjustment which has not been certified or recorded as aforesaid shall not 
be recognised by any Court executing the decree.” 

Neither payment nor adjustment of any kind had been recorded in the present - 
case. Can the appellants be permitted to maintain that the assignment is invalid 
because the decree had been discharged by payment or by a new bargain? A 
Full Bench decision of the High Court at Madras has held that while in these 
circumstances it may be open to the judgment-debtor to attack the transferee’s 
position by showing that he cannot legally possess that character, or that he is a 
benamidar or for reasons of a similar nature, the judgment-debtor cannot, when 
there has been no certified adjustment, maintain that there is no decree to be 
transferred. (Subrahmanyam v. Ramaswami®.) A contrary view had been taken in 
Bombay, Raghunath Govind v. Gangaram Yesu4, which proceeded on the ground 
that an application under rule 16 of Order 21 was made to the Court as the 
Court which passed the decree and not as a Court which is executing the decree. 
‘The question has been recently before the High Courts at Allahabad, Murari Lal 
. V. Raghubir Saran® and Calcutta, Sm. Saheden Bibi v. Mir Ali®, which have taken 

the same view as the Madras Full Bench and have amplified the same reasoning. 
Their Lordships are of opinion that the Bombay decision is not sustainable. The 
fe 

1. (1822) 1 Dowl. & Ry. 32 : 24 R.R. 631. 4. (1923) LL.R. 47 Bom. 643. 

2. tt 838) 4 Bing. 722 : 130 E.R. 947. (1934) I.L.R. 56 All. 694. 


5. 
3. (1932) 62 M.L.J. 562: LL.R. 55-Mad. 6. (1935) 62 G.L.J. 316, 
720 (F.B,). g 5 
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rule says that “the transferee may apply for execution of the decree to the Court 
which passed it.” On the face of the rule, the application to be made thereunder 
is an application for execution: that it is made to the Court which passed the 
decree does not tend to show the contrary. A consideration which strengthens 
the words just cited is that otherwise the decree-holder, who certainly can take 
out execution himself, cannot assign this right to another. ‘Their Lordships are in 
agreement with the view taken by the High Court of Madras in the Full Bench 
case and in the present case. 


Ih the Madras and Calcutta cases above mentioned the Court expressly 
refused to hold that a failure to record satisfaction or adjustment of the decree 
would prevent the judgment-debtor from showing, if he could, that the decree- 
holder’s assignee was really a benamidar for the judgment-debtor, or that the 
assignment was made in fraud of the latter. Their Lordships see no reason to 
doubt the correctness of this reservation in any case where it becomes necessary to 
consider whether the assignment was taken by the debtor’s agent or with the 
debtor’s money. A case upon these lines was made by the present appellants but 
was disbelieved on the evidence by the Registrar and by the Division Bench, who 
have negatived the charge of fraud brought against Gordhandas Jamnadas. The 
case that he was benamidar for the judgment-debtors has been abandoned by 
Mr. Wallach before the Board. On these points, their Lordships are of opinion that 
the appellants have made out no case. Indeed, the affidavit of 24th April, 1936, 
made by Venkatesa Tarvadi, appellant 2’s brother-in-law, while acting as his 
guardian ad litem, is of such a character that no weight can be attached to it. He 
does not profess to speak of his own knowledge and does not give the source of his 
information : much of what he states is, if true, within the knowledge of the elder 
brother, anpellant 1, who has notdeposed to any such effect. Their Lordships will 
humbly advise His Majesty that this appeal should be dismissed. The appellants 
will pay respondent 1’s costs. 


Solicitors for Appellants : Ay. S. L. Polak & Co. 
Solicitors for Respondents : Lambert & White. 
K.S. —— Appeal dismissed. 
[PRIVY COUNCIL.] - 
(On Appeal from the High Court of Judicature at Allahabad.) 
PRESENT; —LORD ROMER, SIR GEORGE RANKIN AND SIR MADHAVAN NAIR. 





Gopal Das and another .. Appellants? 
v. 
Sri Thakurji and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 13, rule 4—‘Admitted against plaintif *?_. Meaning—Obj ection 
to mode of proof of document—If can be taken for the first time in appeal—Evidence Act (I of 1872), 
sections 65 and 74—Certified copy of receipt between private parties—Not a public document—Admussibility 
under section 65 (e)—Condittons. 

Where the objection to be taken is not that a documentis in itself inadmissible but that the 
mode of proof put forward is irregular or insufficient, it is essential tat the objection should be 
taken at the trial before the document is marked as an exhibit and admitted to the record. A 
party cannot lie by until the case comes before a Court of appeal and then complain for the first 
time of the mode of proof. An endorsement on a document under Order 13, rule 4 of the 
Civil Procedure Code “admitted against the plaintiff” means that the document is admitted in 
evidence as proved. ; 

The original of a registered receipt between private parties is not a “public record of a 
private document” and will not come within paragraph 2 of section 74 of the Indian Evidence Act 
and it cannot be said that under section 65 (e) no such foundation is required as in cases coming 
within clauses (a), (b) and (c) of that section for letting in secondary evidence. 


Padman v. Hanwanta, (1915) 19 C.W.N. 929, referred to, 
S. P. Khambaita for Appellants. 


Sir Thomas Strangman for Respondents. 
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Their Lordships’ Judgment was delivered by 

Sir GEORGE RANKIN.— This isan appeal by the plaintiffs from a degree of 
the High Court at Allahabad dated grd October, 1935, affirming a decree of 7th 
November, 1930, by which the Subordinate Judge at Benares dismissed the suit. 
The plaintiffs claim as reversioners of one Parshotam Das who died in 1883, a 
Hindu governed by the Benares school of law. 


HARISH CHANDRA (d. 16th EEN 1856)= MANKI BAHU (d. rst June, 1893) 





| | | | 
Hiran Bibi Mukandi Bibi Punno Bibi (Deft. 2) Adopted in 1860 Parshotam 





= Jagannath Das =Raghunath Das =Mannu Lal. ~- Das (d. December, 1883) 
| =Bindeshri Bahu (d. ayth 
Krishna Das alias Baijnath Das August, 1916) 
Chhuttu Lal (Deft. 4). (Deft. 3). 
hs is 
Mohan Bibi (Deft. 5) Sohan Bibi (Deft. 6) 
= Baldeo Das (d.). aa a Lal 
Peas: | 
Gopal Das (Plaintiff 1). Baldeo Das (Plaintiff 2). 


Harish Chandra, whose name stands at the head of the pedigree table, died 
in 1856 leaving a widow, whose name was Manki, three daughters (one born 
posthumously), but no son. In 1860 the widow adopted Parshotam Das, then 
about five years old. When he died in 1883 he left a widow Bindeshri and two 
daughters Mohan and Sohan. Manki Bahu his adoptive mother survived him 
and died in 1893. His daughter Sohan was married to Mukandi Lal and the 
plaintiffs Gopal Das and Baldeo Das are her sons. Thus, when Parshotam Das 
died Bindeshri inherited his property. When she died in 1916 her daughters 
succeeded, but in 1926 they executed a deed of relinquishment in favour of the 
plaintiffs who thus make title as reversioners of Parshotam Das to any estate 
which he may have possessed at his death. 


The defendants to the suit, in addition to Mohan Bibi and Sohan Bibi, who 
are only joined pro forma, are a certain idol and its managers. The plaint lays 
claim to all the property left by Parshotam Das and sets forth the particulars 
thereof in eight schedules or lists. List 8 may be neglected since it merely 
mentions certain articles as in the plaintiffs’ own possession. Justs 6 and 7 
mention properties claimed as accretions to the estate of Parshotam Das but this 
claim is now abandoned. Lists 4 and 5 comprise movables as to which it is 
clear and is now admitted that the plaintiffs are barred by limitation. In the 
result the property now in dispute may be shortly described as consisting : firstly, 
of the proprictary interest in a village called Sheodasa in the Benares district 
together with certain incidental rights as mortgagees of inferior interests therein 
(lists 1 and 2): secondly, of a house in the city of Benares which used to be the 
family dwelling house of Harish Chandra and is called the bari haveli, together 
with an orchard adjacent thereto (list 3). Another house, called the chhoti 
haveli, is also entered in list 3 as having belonged to Parshotam Das, but this is 
not a subject of dispute as it has never been in the possession of the defendant 
idol or its managers and is not claimed by them. ‘These properties at Sheodasa 
and Benares belonged originally to Harish Chandra and the plaintiffs’ claim is 
that Parshotam Das inherited them from him. The defendant idol has two lines 
of defence to the claim. First, that pleaded in para. 15 of the written statement : 
“It is denied that the property in dispute or any part thereof was left by Babu 
Parshotam Das.” Secondly, that by a compromise dated 17th May, 1896, and 
made by Bindeshri in a litigation between her and Harish Chandra’s daughters, 
in consideration of her getting the chhoti haveli and Rs. 20,000 Government 
promissory notes all claim to the Sheodasa property, the bari haveli and ‘the 
orchard was given up by Bindeshrj on behalf of her husband’s estate and so as to 
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bind his reversioners. This compromise was referred to in the plaint, which 
attacked it as having no validity against the plaintiffs. i 


From petitions made by Manki Bahu to the Agent of the Governor-General 
in the years 1860 and 1871, she is seen to have claimed from the first that the 
adoption of Parshotam Das was the subject of special stipulations to the effect that 
she should retain all her rights in her late husband’s property and even that its 
disposition after her death should be within her control. Such stipulations may 
be assumed to have been invalid as against a minor but Parshotam Das could 
when ‘he came of age assent to any stipulation made by her or make any new 
bargain with her. On gth December, 1871, Manki Bahu executed a will which 
was signed by Parshotam Das, then about 16 years of age, in token that he 
accepted it. It was registered by her on the 22nd of that month. The importance 
ofits provisions does not arise from their ever having taken effect on her death, but 
partly from its recitals and partly from the reference to them made in a receipt of 
1881 hereinafter mentioned and in a later will of 1893 made by the same testatrix; 
partly also from the light it throws upon Manki’s claims and conduct. In this 
will of 1871 Manki Bahu expresses some disappointment with Parshotam Das, and 
proceeds to declare what is to happen to her husband’s estate after her death. She 
treats itin effect as if it were her own absolute property. She wanted Govern- 
ment to undertake its guardianship and to appoint a manager, who with 
Parshotam Das and one other were to form a committee. In a paragraph 
numbered 3 she recited: “I have made a temple of Thakurji in my own 
dwelling house,” mentioning the bari haveli and its boundaries and adding “the 
orchard which is adjacent to the said kothi towards the north will also remain in 
the name of Thakurji.” She fixed various sums for the expenses of the worship. 
In para. 4 she proceeded : - 

“I give to Babu Parshotam Das, the adopted son, two promissory notes for Rs. 12,000 out of 
the notes for Rs. 63,200 detailed,in this will together with a pucca house adjoining my kothi 
towards the north. “After my death he should live and eat init with his wife and children. He 
and his children will have power to enjoy the principal and interest of the said notes, Except 
this he and his descendants and heirs shall have no right to or claim for any estate and movable 
and immovable properties after my death.” 

She also gave to each of her three daughters promissory notes for Rs. 8,000 
and provided that they should have no right or claim to anything more. The 
interest on the remaining Government promissory notes for Rs. 27,200 she 
directed to be expended in giving various small monthly sums to relatives and 
servants, on the worship of the thakur, on repairs, etc. As to the village of 
Sheodasa, she provides : 


“The profits of mouza Sheodasa .. . which amount to Rs. 13,000-14-0 will always be exclu- 
sively spent on account of the worship of Thakurji and Shivaji, and the food for Brahmans and 
other such acts.” 


The will concludes with a statement that she could alter or cancel its provi- 
sions in her lifetime and that so long as she lived she would remain in possession 
of the entire estate of her husband as before. After the execution of this will an 
inscription in stone was put over the gate of the bari haveli. It bears date 19th 
October, 1878, and is in the form of a declaration by Manki Bahu, referring to 
her will to the effect that the dwelling house and grove have been dedicated as a 
temple of Sri Thakurji. It states also that the deity has been entered as 
proprietor of village Sheodasa, the profits from which are to meet the expenses of 
worship, food, deity offerings, etc. Exhibit KK, which was endorsed by the trial 
Judge as ‘“‘admitted against plaintiff”? is a certified copy of a registered instru- 
ment which purports to be a receipt dated 29th March, 1&81, signed by Parsho- 
tam Das. The Registrar’s endorsements are to the effect that it was presented 
for registration on the same day by Parshotam Das, who admitted execution and 
signed his name as the person presenting it and again as the person who had 
executed it. Two persons signed as witnesses to the execution of the document 
and two as witnesses to the registration. The kcdy cf the dccument is as 
follows ; < 
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“I, Babu Parshotam Das, adopted son of Mt. Manki Bahu, widow of Babu Harish Chand, 
deceased, resident of mohalla Bula Nala in the city of Benares, do declare as follows : 


After the death of her husband, Babu Harish Chand, Mt. Manki Bahu adopte? me, the 
executant, according to the wishes of the said Babu, her deceased husband. After performing the 
ceremonies relating to my adoption, she, under a will, dated 2nd and registered on 23rd December, 
1871, made an arrangement in respect of the whole of her property (‘imlak’) with my consent. So 
far as I am concerned the said will provides that Rs. 12,000 in notes and a house adjoining the 
‘kothy on the north, have been given away to me, the executant and adopted son, and that, 
besides the said property, I, the adopted son, or my descendants or heirs shall have no right or 
claim to the ‘imlak,’ i.e., the movable and immovable properties comprised in the will. Accord- 
ingly, in fulfilment of the conditions laid down in the said will, I, the executant, along with my 
wile, have, with effect from the date of the execution of the will, been in separate possession of the 
‘pucca havel? adjoining the ‘kothi’? on the north, and receiving always from Babu Saheba and 
bringing to our use the interest on the sum of Rs. 12,000 in notes. Now, I, the executant, 
stand in need of celebrating the marriage of my daughter. I have, therefore, taken from Babu 
Saheba and brought to my use and enjoyment a sum of Rs. 1,000 in cash out of the notes for 
Rs. 12,000, entered in the will as payable to me. Now there remain notes of Rs. 11,000. I shall 
always take the interest on the said sum and whenever I shall in any way stand in need of 
money I shall take the said notes or cash from Babu Saheba. I have, therefore, executed these 
few presents by way of a receipt, acknowledging payment of Rs. 1,000 in cash out of Rs. 12,000, 
payable to me, so that they may serve as evidence and be of use when needed. 


This document was written in the Civil Court, city Benares, on 29th March, 1881, corres~ 
ponding to Chait Badi Amavas, Sambat 1937, by the pen of Girja Prasad, resident of mohalla 
Piri Kalan in the city of Benares. 


I executed this receipt for Rs, 1,000. It is correct. 
(Sd.) Parshotam Das, in autograph, in Hindi. 
Witnesses :—~ 


(S1) Sheo Prasad Misir, at present residing in Bula Nalla, in autograph, in Hindi. 
(Sd.) Gopal Singh, resident of Peri Khurd, by the pen of Parshotam Das.” 


On this document it is maintained by the defence that Parshotam Das when 
some 25 years of age is seen to be accepting the chhoti haveli and Government 
promissory notes to the value of Rs. 12,000 as the property which he was to 
get by his adoption, and to be giving up any claim to the properties now in 
dispute. In the revenue records of 1883 the khewat of mouza Sheodasa stands in 
the name of the defendant idol with Manki Bahu’s name as manager. It seems 
clear that neither Parshotam Das nor Bindeshri ever collected any rents from the 
village. A registered document dated gth December, 1883, purports tobe a 
copy of the will of Parshotam Das by which he left all his property to his wife 
Bindeshri saying that she was to be malik of the whole of his estate and that ““no 
one other than her, will have a power or right to be the owner of the property.” 
The trial Court accepted this will as proved but the High Court on appeal did 
not. Parshotam Das died very soon after the date which this document bears— 
in December, 1883. In 1893 shortly before her death Manki Bahu made a 
second will by which she referred to her first will of 1871, and said that under it 
she had been managing the whole of her property but that certain changes had 
taken place. By this second will she claimed to be owner of Sheodasa and of 
Government promissory notes to the amount of Rs. 44,000. Of the latter, 
Rs. 12,000 were given absolutely to Bindeshri and Rs. 24,000 were divided 
unequally between her three daughters. She directed that the income from 
Sheodasa should be applied, with other income, to the maintenance of the worship 
of the defendant idol and the chhetra or charity attached to it for feeding the 
poor. Apart from the Government promissory notes for Rs. 12,000 Bindeshri 
was not to have any power of transfer. 


Manki Bahu died on tst June, 1893, a very little more than 12 years after 
29th March, 1881, the date of the receipt, Ex. KK. Her death was followed by 
a suit of 1895 brought by her daughter Punno against Bindeshri which ended in 
the compromise of 27th May, 1896, already mentioned. The compromise was 
itself attacked in a suit brought in 1906 by Sohan Bibi, the mother of the present 
plaintiffs, against her mother Bindeshri, her sister Mohan Bibi and her husband’s 
three sisters. This, properly considered, was a representative suit brought on 
behalf of the whole body of reversioners presumptive and contingent— Mata 
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Prasad v. Nageshar Sahait, but the idol was not made a party. The suit was 
carried bn appeal to the Board and was ultimately dismissed by Order in Council 
dated 14th May, 1914. The High Court in the present case held that this deci- 
sion was not res judicata so as to conclude the present appellant’s claim, and the 
contrary is not contended by learned counsel for the respondent idol. On this 
view, however,.it is difficult to see why the High Court thought themselves obliged 
to dismiss the plaintiffs’ appeal—a result inconsistent with their findings but 
arrived at apparently out of deference to the previous decision of the Board. The 
High Court also held that fraud had been practised upon Sohan Bibi in con- 
nexion with that appeal to His Majesty. The first matter for consideration upon 
this appeal is in their Lordships’ view the registered receipt of 1881 given by 
Parshotam Das. The trial Judge admitted it as proved and marked it Ex. KK. 
He refers to it several times in his judgment: ` 

“The arrangements made under the said will (that is of 1871) were ratified by him in a regis- 
tered receipt dated 29th March, 1881, in which he clearly states that the will was made by Manki 
with his consent, that he had been given a house and promissory notes for Rs. 12,000 only, that in 


fulfilment of the conditions laid down in the will he along with his wife had been in separate 
possession of the house and receiving the interest on the sum of Rs. 12,000 and had no claim to 


any other property.” 

The learned Judge points out also that on the face of the compromise of 
1896 this receipt was declared to have been admitted and accepted together with 
the two wills of Manki Bahu. Their Lordships do not find in the record nor 
have they been referred to any objection taken at the trial to the admission in 
evidence of the receipt. No discussion or decision thereupon appears to be 
recorded. In the High Court it was entirely disregarded. The learned Judges 
say : 

“In order to substantiate the plea of adverse possession, reliance has been placed on a certified 
copy of a receipt alleged to have been executed by Parshétam Das on 2gth March, 1881. The 
plaintiffs did not admit the execution of this receipt by Parshotam and here again no foundation 
was laid by the defendants for the admission of secondary evidence. Further there was no 
evidence to prove the execution of the receipt by Parshotam Das.” 

On giving to this very important question the full consideration which it 
deserves their Lordships do not think that the High Court’s rejection of the 
document can be sustained. The endorsement “‘admitted against the plaintiffs” 
is in the form generally employed by the trial Judge under Order 13, rule 4 for 
documents tendered by the defendants just as the plaintiffs’ documents are 
marked ‘admitted against the defendant.” The endorsement means that the 
document is admitted in evidence as proved. Where the objection to be taken is 
not that the document is in itself inadmissible but that the mode of proof put 
forward is irregular or insufficient it is essential that the objection should he 
taken at the trial before the document is marked as an exhibit and admitted to 
the record. A party cannot lie by until the case comes before a Court of appeal 
and then complain for the first time of the mode of proof. A strictly formal proof 
might or might not have been forthcoming had it been insisted on at the trial, 
In the present instance, it does not appear that the objection was taken at the 
proper time or that it would have been of any avail had it been taken. 
The plaintiffs claim as reversioners of Parshotam Das and any statement 
proved to have been made by him is evidence against them as an admis- 
sion. ‘The Registrar’s endorsements show [see sub-section (2) of section 60, 
Registration Act, 1877] that in 1881 a person claiming to be this Parshotam 
Das, and to have become son of Harish Chandra by adoption made by his 
widow Manki Bahu, presented the receipt for registration and admitted 
execution. He was identified by two persons—one Sheo Prasad and the 
other Girja Prasad, who was the scribe of the document and was known to the 
Registrar. What remains to be shown is that the person admitting execution 
before the Registrar was this Parshotam Das and no impostor. The question is 
one of fact except in so far as there was as matter of law a presumption that the 
registration proceedings were regular and honestly carried out. (Gangamoyi Debi v. 
ES 


1. (1925) 50 M.L.J. 18 : L.R. 52 LA. 398 : LLR. 47 All, 883 (P.C.), 
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Troiluckhya Nath! and Ehtisham Ali v. Jamna Prasad?.) It seems clear that any ob- 
jection to the sufficiency of the proof upon this point would have been itile, the 
circumstances being such that the evidence of due registration is itself some 
evidence of execution as against the plaintiffs. Wills and documents which are 
required by law to be attested raise other questions but this receipt was not in 
that class. The receipt was referred to in, and was part of the basis of, the agree- 
ment of compromise of 27th May, 1896, mentioned in the plaint and produced by 
the plaintiffs (Ex. 14). Whatever criticism the plaintiffs may have upon 
Bindeshri’s acts, their mother Sohan Bibi as presumptive reversioner had “in her 
suit of 1906 failed to resist this receipt being held proved. In that case Girja 
Prasad, the scribe of the document, and one of the two persons who identified 
Parshotam Das before the Registrar in 1881 was called; as appears from the judg- 
ment of the trial Court dated 26th July, 1909 (Ex. E), holding the document to 
be proved, and by the record of the appeal brought before the Board in that suit. 
The High Court’s judgment in that case (6th April, 1911), is one of the plaintiff's 
documents in the present case (Ex. 9), and clearly treats the receipt as proved : 
indeed, it would seem to indicate that the matter was not in contest. Apart 
altogether from the Order in Council of 14th May, 1914, which upheld the 
compromise, there is more than enough in the circumstances of the case to entitle 
the trial Judge to treat the receipt as a document whose execution had been 
admitted by Parshotam Das in 16681. 


The only other ground for the High Court’s rejection of it appears to be 
that “‘no foundation was laid by the defendants for the admission of secondary 
evidence.” It was contended by Sir Thomas Strangman for the respondents that 
the receipt comes within para. 2 of section 74, Evidence Act, and was a “public 
document” ; hence under section 65 (e) no such foundation is required as in cases 
coming within clauses (e), (b) and (c) of that section. Their Lordships cannot 
accept this argument since the original receipt of 1881 is not ‘‘a public record of 
a private document.” ‘The original has to be returned to the party—see sub- 
section (2) of section 61, Registration Act, 1908. A similar argument would 
appear at one time to have had some acceptance in India but it involves a mis- 
construction of the Evidence Act and Registration Act and later decisions have 
abandoned it. The line of cases may be found in the text-books (cf. Rustomji’s 
Law of Registration, Edn. 3, 1939, p. 353), but it will suffice for their Lordships 
to refer to Padman v. Hanwanta®, a case about a registered will. It was said in the 
judgment of the Board delivered by Mr. Ameer Ali : 


‘It was urged in the course of the argument that a registered copy of the will of 1898 was 
admitted in evidence without sufficient foundation being laid for its admission. No objection 
however appears to have been taken in the first Court against the copy obtained from the 
Registrar’s office being put in evidence. Had such objection been made at the time, the District 
Judge, who tried the case at first instance, would probably have seen that the deficiency was 


supplied.” | 

It would not appear that in the present case the defendants were in any 
difficulty upon this point. From Ex. E the judgment of the District Judge on 
29th July, 1909, in Sohan Bibis suit of 1906 it appears that the. original receipt 
when last heard of was held to be in the possession of Mukandi Lal the present 
plaintiffs’ father on behalf of their mother Sohan Bibi. No reason appears for 
supposing that it is in the possession of the defendant idol or its managers and a 
notice to produce served upon the plaintiffs would have been a mere formality. 


The receipt of 29th March, 1881, must, in their Lordships’ view, be taken as 
proved. When once it is admitted to the record their Lordships think that, 
apart altogether from its direct effect to negative or terminate any right or claim 
of Parshotam Das to the bari haveli, the orchard, or Sheodasa, the receipt taken 
with the other evidence makes reasonably plain the fact that from that time 
Manki Bahu and the defendant idol claiming through her were in exclusive posses- 
LL LD 

1. (1906) Tks 33 LA. 60 at 65: LL.R. 33 1922 oe 56 (P.C.). 
Cal. 537 (P.C.). 3. (1915) 29 M.L.J. 307: ALR. 1 PG: 
2. oa) L,R. 48 LA. 365 at 972: AIR. I11 (P.Q.). vied om 
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sion of these properties adversely to Parshotam Das and his estate for over twelve 
„years. , This conclusion in no way turns upon the questions whether Manki Bahu's 
will of 1871 took effect asa will upon her death in 1893 or whether the will of 
1893 revoked it. The recital in the first will as to the establishment of the idol, the 
fact that she was by both wills claiming to dispose of the properties afterher death 
as though they were her own, that she made a particular provision for Parshotam 
““Das to satisfy his claims as an adopted son, that the defendant idol was entered in 
the revenue papers of 1883 as owner of Sheodasa—these are facts amounting to a 
Sustaimed course of conduct on the part of Manki Bahu throughout the remainder 
of her life. In rejecting the receipt the learned Judges of the High Court rejected 
the main clue to the meaning of the evidence. ‘Thus they say that if Manki Bahu 
remained in possession of the properties in dispute “her possession must in the 
absence of proof to the contrary be deemed to be on behalf of Parshotam.”? Also 
that there is no evidence to show who remained inactual possession of the property 
between 1871 and 1883 and between 1883 and 1893. With all due respect to the 
learned Judges, their Lordships cannot accept this view of the effect of the 
evidence. It is a view which is only rendered possible by the rejection of the 
receipt—a course by which the learned Judges disabled themselves from appreciat- 
ing the acts and conduct of the parties. Their Lordships think it proved that 
after 1881 Manki throughout her life was in adverse possession of the properties in 
suit, standing strictly by the arrangement with Parshotam Das which the receipt 
represents; both Parshotam Das and his widow Bindeshri being dependent on her 
bounty for anything more. In their Lordships’ view, Bindeshri when by the 
compromise of 27th May, 1896, she gave up all claim to the properties now in 
dispute, abandoned nothing which she had any good claim to retain on behalf of 
her late husband’s estate. It is not shown that they were properties to which he 
was entitled at his death, but on any view time had begun to run against him in 
his lifetime by reason of Manki Bahu’s adverse possession. His title if any came 
to an end in twelve years—that is, before Manki Bahu’s death, notwithstanding 
that his property devolved upon his widow in 1883. The principle of section 9, 
Limitation Act, 1908, applies and not Article 141. (Asghar Reza v. Mehdi Hossein +) 
and MohendraNathy. Mt, Shamsunnessa?. Inthese circumstances it is not necessary to 
consider whether the compromise of 1896 can be treated as invalid because Bin- 
deshri claimed to be entitled under her husband’s will to an absolute estate in his 
property, and not merely to the estate of a Hindu widow; or on any other ground. 
Their Lordships will humbly advise His Majesty that this appeal should be 
dismissed. The appellants will pay the costs of respondents 1 to 7. 
Solicitors for Appellants : T. L. Wilson & Co. 
Solicitors for Respondents : Douglas Grant & Dold. 


K.S. Appeal dismissed. 





[THE FEDERAL COURT OF INDIA.) 


PRESENT :—Sir Maurice Gwver, Chief Justice, Mr. JUSTICE VARADACHARIAR 
AND Mr. JUSTICE ZAFRULLA KHAN, 


Venugopala Reddiar and another .. Appellanis* 
v. 
Krishnaswami Reddiar alias Raja Chidambara Reddiar 
and another .. Respondents. 


Civil Procedure Code (V of 1908), section 17—Suit filed before 1937 in Trichinopoly Court relating to 
immovable property situated partly in Burma—Separation of Burma on ist April, 1937—Effect on jurisdiction to 
iry the pending suit. 

Government of India Act (1995), section 205—Order of High Court holding that lower Court has juris- 
diction and directing it to proceed with trial—Appealability. 

On 15t April, 1937, Burma ceased to be part of India. During the time that it remained 
part of British India, it was permissible, under section 17 of the Civil Procedure Code, to include 





I. (1893) L.R. 20 LA. 38: LL.R. 20 Cal. 2, ALR. 1915 Cal. 629 : 19 C.W.N. 1280. 
560 (P.C.). 
* Case No. 13 of 1942. rgth April, 1943. 


$ . 


5B THE MADRAS LAW JOURNAL REPORTS. [1043 


immovable property situate in Burma as part of the subject-matter of a suit instituted in any other 
province. In regard to such a suit instituted in Trichinopoly in the Madras Presidency and 
pending on the date of the separation of Burma, k 

Held, that the right to continue the suit had not been taken away by the Constitution Act and 
E abian naa a Court had jurisdiction to try the suit even as regards immovable property situate 
in Burma. 


The order of the High Court which only held that the lower Court had jurisdiction in the 
matter and directed it to proceed with the trial of the suit, is clearly not a ‘‘final order” within the 
meaning of section 205 of the Constitution Act. It may be a question whether or not it is a 
‘Sudgment” so as to be appealable under that section. 

Decision of the Madras High Court in Krishnaswami Reddiar v. Venugopala Reddiar, (#942) 1 
M.L.J. 137 : I.L.R. (1942) Mad. 376, affirmed. 

K. K. Raziada, Advocate, Federal Court, instructed by B. Banerji, Agent, 
Federal Court, for Appellants. 

Sardar Raghbir Singh, Advocate, Federal Court (K. S. Sankara Aiyar, Advocate, 
Madras High Court with him) instructed by Sardar Ranjit Singh Narula, Agent, 
Federal Court, for 1st Respondent. 

2nd Respondent not represented. 

The Judgment of the Court was delivered by 


Varadachariar, F—On ist April, 1937, Burma ceased to be part of India. 
During the time that it remained part of British India, it was permissible, under 
section 17, Civil Procedure Code, to include immovable property situate in Burma 
as part of the subject-matter of a suit instituted in any other Province. What is 
the effect of the separation on a suit of this kind which was pending at the time in 
a south Indian Court? ‘That is the question raised for decision in this appeal. 


The principal respondent hadinstituted thissuitmore than ten years ago, pray- 
ing either for recovery ofthe properties specifiedin Schedule C to the plaint or for a 
re-partition of the properties specified in Schedules A, B and C. The subject- 
matter of the suit was valued at about Rs. 22 lakhs and a large portion of the 
properties specified in Schedule C tothe plaint was situate in Rangoon. The 
written statements of the contesting defendants were filed in October, 1932, and 
issues seem to have been framed as early as in November, 1933, and yet, for some 
reason or another, the suit did not become ripe for trial for several years—a 
feature by no means uncommon in Indian litigation, however much we may 
regret it. In the meanwhile came the separation of Burma; and, in November, 
1938, the contesting defendants filed an additional statement contending that the 
Court had thereafter no jurisdiction to deal with the Burma properties. An addi- 
tional issue (No? 33) embodying this question was framed in June, 1940, and after 
hearing arguments thereon, thetrial Court gave a finding, in August, 1940, to the 
effect that the Court had no longer jurisdiction to try the suit “regarding the 
movables and immovables situated in Burma.” 


On a revision petition filed by the plaintiff against this order of the trial 
Court, a Division Bench of the Madras High Court held that the plaintiff’s 
right to continue the pending action had not been taken away by the 
Constitution Act and that the combined effect of the relevant provisions 
of the law was to reserve to the Trichinopoly Court jurisdiction to try the 
suit. (Krishnaswami Reddiar v. Venugopala Reddiar’.) ‘The decision was based on 
the ground that Article 10, Government of India (Adaptation of Indian Laws) 
Order, 1937, provided that the powers which- were exercisable by any authority (a 
word which, the High Court were of opinion, would include a Court) before the 
Act came into force should continue to be exercised even thereafter, until other 
provision was made by a competent Legislature or authority. The learned Judges 
were also of the opinion that the right to continue a duly instituted suit was in 
the nature ofa vested right and could not be held to have been taken away except 
by a clear indication of intention to that effect. They laid stress on the fact that 
the separation’ of Burma had been brought about by an enactment passed by a 
supreme Legislature which had the power to make what provision it liked even in 
respect of the separated territory and that Burma was accordingly not altogether 


1. (1942) 1 M.L.J. 137: IL.R. (1942) Mad. 376. 
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in the position of a foreign State. Against this order of the High Court (dated 
31st Oetober, 1941), this appeal has been preferred by the contesting defendants, 
on a certificate given by the High Court under section 205, Constitution Act. 


The argument in support of the appeal was mainly based on the well-known 
principle embodied in the municipal law of all civilised States that a Court can 
have no jurisdiction to entertain an action for the determination of the title to or 
the right to the possession of foreign land. This contention ignores the circum- 
stance, rightly stressed by the High Court, that in this case the two States concern- 
ed have not ab initio been independent foreign States, but represent areas which 
at one time had been constituted by parliamentary legislation into a single State 
and were later on split up by similar parliamentary legislation into two States. 
This peculiar feature of the case gives rise to three consequences, each of which 
has a material bearing on the decision of the question of the Court’s jurisdiction : 
(a) But for the unity of the two areas before April, 1937, there would not have 
been the possibility of the suit having been duly instituted in a Court pf competent 
jurisdiction; (b) the fact that the separation was effected by legislation attracts the 
application to the problem of rules governing the interpretation of statutes; and 
(c) the fact thatit was effected bya supreme Legislature like Parliament, which had 
legislative authority over Burma both before and after the separation, takes the 
case out of the domain of private international law. If, for instance, section 46, 
Constitution Act, had expressly provided that notwithstanding the separation of 
Burma from British India, suits pending at the time in British Indian Courts 
would be heard and disposed of by those Courts though they might include lands 
in Burma, it could not be said that this provision would conflict with any rule of 
private international law or would be in excess of the legislative authority of 
Parliament even tested by the generally accepted principles of private international 
law. The position could not be different if the same result as to pending suits 
should be reached as a reasonable inference from the application of well-known 
rules of statutory interpretation. The question has accordingly to be determined 
mainly as a matter of interpretation of the relevant statutory provisions. Even in 
ordinary circumstances 
“the question what jurisdiction can be exercised by the Courts of any country according to its 


municipal law cannot be conclusively determined by a reference to principles of international law,” 
but 


‘in considering what jurisdiction our Courts possess, and have claimed to exercise in relation ‘to 
matters arising out of the country, the principles which have found general acceptance amongst 
civilized nations as defining the limits of jurisdiction are of great weight.” (Per Lord Herschell, L. 
C.,in British South Africa Co. v. Companhia De Mocambique'.) 

From this point of view also, it is not without significance in this case that 
Parliament had full legislative authority over Burma even after and in spite of its 
separation from British India. 

The decision of the High Court is based on three grounds: (1) the provisions 
of Article 10, Government of India (Adaptation of Indian Laws) Order, 1937, 
dated 18th March, 1937; (2) the provisions of section 38, Interpretation Act, 
1889 ; and (3) the principle of the decision of the Judicial Committee in Colonial 
Sugar Refining Co. v. Irving?. With due respect to the learned Judges, we are not 
satisfied that it will be right to base the decision of the question arising in this case 
on Article 10, Adaptation of Indian Laws Order. It is not necessary to say that 
the word “authority” in that article may not include a Court as a matter of 
etymological significance. Reading the article as a whole and in the particular 
context in which it occurs, we are not satisfied that that provision was intended to 
apply to questions like the present. If so applied, it would lead to the position 
that even suits instituted after the date of the separation in the Courts of one 
country may include immovable properties situate in the other country, i ntil 
section 17, Civil Procedure Code, is formally amended so as to prevent the 
institution of such suits. Without fur.her consideration, we are not prepared to 
go so far. 
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Section 38, Interpretation Act, will no doubt govern the interpretation of the 
Constitution Act and section 46 (2), Constitution Act, is in substance a pxovision 
repealing that portion of the earlier Government of India Acts which declared 
Burma to be a part of British India. Paragraph (e) of sub-section (2) of 
section 38 of course provides that any legal proceeding in respect of any right 
acquired or accrued under the repealed enactment may be “‘continued’’ as if the 
repealing Act had not been passed. The interpretation of this paragraph is not 
however free from difficulty. The view has some times been taken that what is 
saved is a substantive right acquired under the repealed enactment and tĦat the 
paragraph cannot be invoked in cases where the substantive right is not taken away 
by the repealing Act, but the forum for or the method of enforcing it is changed. 
It has, on the other hand, been maintained that a right to obtain relief in a suit 
pending at the time when the repealing enactment comes into operation is itself in 
the nature of a substantive right. As we consider that the third ground of decision 
adopted by the High Court, namely, the principle of the ruling in Colonial Sugar 
Refning Co. v. Irving’ is sufficient to support the decision of the High Court, we 
prefer to rest our decision on that ground. 

The Colonial Sugar Refining Co. v. Irving! was sought to be distin- 
guished on behalf of the appellant on the ground that a right of appeal 
against a decree stands on a different! footing from a right to continue 
a suit to its normal termination. This may be a difference in the facts, 
but we are unable to see any distinction in principle between the two cases. 
Their Lordships’ pronouncement emphasises the limitation to be placed upon the 
rule, sometimes broadly stated, that all alterations in procedure are retrospective, 
unless there is some good reason to the contrary. In one sense, aright of appeal 
may be spoken of as a matter of procedure and itis usually provided for in Codes 
relating to procedure. But the decision recognizes that that is not sufficient to 
make a legislative provision governing the right of appeal retrospective. 

It will be noticed that in that case the Judiciary Act was passed during the 
pendency of the action in the Court of first instance and their Lordships’ decision 
recognized that, from the date of the initiation of the action, the suitor had a 
right of appeal to a superior tribunal according to the state of the law as it stood 
at the time of the commencement of the proceeding. This necessarily involves, 
the recognition of an equally valuable right that the proceedings should in due 
course be tried and disposed of by the tribunal before which it had been 
commenced. This principle that a statute should not be so interpreted as to take 
away an action which has been well commenced has been affirmed in various cases 
in differing circumstances. In Marsh v. Higgins?, it was observed by Wilde, G. J., 


that 

“it must have been well known to both branches of the Legislature that strong and distinct words 

would be necessary to defeat a vested right to continue an action which has been well commenced.” 

(Cf. In re Joseph Suche & Co., Lid.?, and see also Vedavalli Narasiah v. Mangamma* and Subraya 

Mudaliar v. Rakki®.) | a, i 
In this view, it will be necessary to see whether there is any indication in the 


Constitution Act clearly implying that section 46 (2) was intended to have the 
effect even of putting an end to pending suits which had been duly instituted 
under the pre-existing law. It seems too much to imply it merely from the fact 
that, by the separation, Burma became foreign territory. As we have already 
endeavoured to show, that circumstance by itselfis not conclusive, because it was 
not beyond the power of Parliament to permit British Indian Courts to adjudicate 
on title to property in Burma in spite of the separation. That the separation 
involves certain consequences is recognized even when it is said that the relevant 
legislative provision has prospective operation ; if we are to rely upon that very 
circumstance, without more, as also sufficient to divest the Court of jurisdiction 
to try suits pending at the time, we will be ignoring the presumption against 
retrospective operation in respect of pending suits. The learned counsel for the 
(1905) A.C. 369. l (1903) 14 M.L.J.340: I.L.R. 27 Mad. 
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appellant relied upon the principle that every statute is to be so interpreted and 
applied as not to be inconsistent with the established rules of international law 
(Maxwell’s Interpretation of Statutes, Edn. 8, p. 130). This is merely the former 
argument in a different form. As the context in Maxwell’s book and the whole 
discussion from page 126 onward shows, this limitation comes into operation only 
when the Legislature would, on a differént interpretation, be exceeding its juris- 
diction. As we have already pointed out, no question can arise in this case of 
Parliament exceeding its jurisdiction. 

It Was next contended that the British Indian Court should not proceed with 
the trial of the suit, so far as it related to the Burma properties, if the Burma 
Courts were likely to hold that the British Indian Court has no jurisdiction to pass 
a decree in respect of those properties ; and three decisions of the High Court at 
Rangoon were relied on as showing the view taken by the Rangoon High Court 
in this matter. We see no reason for assuming that on the facts of the case, now 
before us, the Burma Courts would hold that the British Indian Court had no 
jurisdiction to deal with the Burma properties. The three cases relied on are 
clearly distinguishable, whatever their bearing upon the application of Article 10 
of the Adaptation Order may be. It has no doubt been broadly observed in 
some of those judgments that the Civil Procedure Code confers no substantive 
rights. This observation should not be taken too literally so as to conflict with 
the pronouncement of the Judicial Committee in Colonial Sugar Refining Co. v. 
Irving, because a right of appeal is conferred only by the Civil Procedure Code. 
In Arunachallam v. Valiappa®,a Full Bench of the High Court at Rangoon had to 
deal with an application for stay of trial under section 10, Civil Procedure Ccde. 
The application was made after the separation of Burma had taken effect and in a 
suit which had, been instituted in Burma after the separation. No doubt the 
reason given in support of the application for stay of proceedings was the pendency 
of an earlier instituted suit in British India. ‘The learned Judges had not in that 
case to deal with the jurisdiction of the British Indian Court to deal with the 
British Indian suit. Taking the facts as they stood on the date of the application 
under section 10, they held that that section by its very terms could be invoked 
only on the ground of the pendency of a suit in another Court in British Burma. 

In the next case Muthukaruppan Chettiar v. Sallam Achi®, a Division Bench had 
to deal with an application to execute a decree transferred from British India. 
Thc execution application was filed only after rst April, 1937. The learned 
Judges held that, after that date, the decree of the British Indian Court must for 
purposes of execution be regarded as a foreign decree. We may note in passing 
that one of the learned Judges (Baguley, J.) made a reservation as to the position 
that would have arisen if the execution proceedings in Burma had been initiated 
before the rst April, 1937. In the third case in the same volume, Chettiar Firm 
v. Valliappa Chettiar, the suit itself was instituted in Burma after 1st April, 1937, 
and all that the learned Judges decided was that in such a suit, the plaintiff could 
not claim relief in respect of immovable property situated in British India. None 
of these cases touches the point arising for decision in this appeal and there is 
nothing in them to warrant the contention that the Courts in Burma are likely to 
treat a decree passed by the British Indian Court in the present case as one 
passed without jurisdiction so far as it may relate to the properties situate in 
Burma. 

Our attention was drawn to Article 18 of the Aden Colony Order dated 26th 
September, 1936, and it was argued that the absence of a similar provision in the 
Orders-in-Council relating to India and Burma supported the appellant’s conten- 
tion. There isno force in this argument. That order followed the lines indicated 
in section 288, Constitution Act, and para. (6) of sub-section (3) of that section 
mentioned provision for “the validity and continuance of proceedings”? already 
commenced as one of the matters to be provided for. The Order had to make 
elaborate provision for the constitution of the Colony, since there was no Consti- 
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tution Statute in respect of Aden, corresponding to the Government of India Act 
or the Government of Burma Act. Inso making provision, the Order-ineCouncil 
constituted the pre-existing District and Sessions Court into a Supreme Court for 
the Colony. In these circumstances, it was apparently thought desirable to make 
express provision in Article 18 in respect of proceedings pending on the date of the 
separation of the Colony. The mere omission of a similar provision in relation 
to India and Burma cannot, in these circumstances, be made the basis of a serious 
argument. The true position, as we have already stated, is not whether there is 
an express provision permitting the continuance of pending proceedings, but 
whether there is any clear indication against the continuance of pending proceed- 
ings to their normal termination. The appeal fails and is dismissed with costs. 
On one point we wish to reserve our opinion. The order of the High Court 
only held that the lower Court had jurisdiction in the matter and directed it to 
proceed with the trial of the suit. This is clearly not a “final order” within the 
meaning of section 205, Constitution Act (Cf. Abdul Rahman v. D. K. Cassim & 
Sonst). It may be a question whether or not it is a “judgment” so as to be 
appealable under that section. Ifa narrow interpretation should be placed upon 
the word “judgment” limiting it like ‘‘decree” to a determination of the rights of 
the parties in controversy in the suit (cf. Sevak Jeranchod Bhogilal v. Dakore 
hed Committee), it would be open to doubt whether this appeal was competent. 
ut as no objection to the maintainability of the appeal was taken on behalf of 
the respondent and as we are dismissing the appeal on the merits, we express no 
opinion on the question of appealability. We have, however, thought it safer to 
make this reservation so as to avoid being understood to have decided by implica- 
tion that an appeal would lie in such circumstances. 


K.S. — Appeal dismissed. 
[THE FEDERAL COURT OF INDIA.) 


PRESENT :—Sir MAURICE Gwver, Chief Justice, Mr. JUSTICE VARADACHARIAR 
AND Mr. JUSTICE AMEER ALI. 


Afzalur Rahman and others .. Appellants* 
V. 


Emperor .. Respondent. 


Criminal Procedure Code (V of 1898), section 197—Police officer who can be dismissed by Deputy Inspector- 
General of Police—Prosecution for-offence under Penal Code (XLV of 1860), section 161—Sanction of Provincial 
Government not necessary—Bihar and Orissa Excise Act (II of 1915), section 96—Prosecution of excise officer 
for offence under sections 161 and 220 of the Penal Code—Sanction of Provincial Government— When necessary. 

The provisions of section 241 and section 240 (2) of the Constitution Act of 1935 should be 
understood in the light of longstanding practice. The provisions contained in section 241 (3) (b) 
and (c) relating to appeals contemplate that in some cases the dismissal of an officer may be by an 
authority subordinate to the Governor, if that had been the previous practice. Certain class of 
officers can be dismissed only by or with the sanction of the Local Government and it is to this class 
of officers that the Legislature must have intended to limit the protection given by section 197 of 
the Criminal Procedure Code. The principles of the ordinary law of agency cannot be applied to 
cases of dismissal by a subordinate authority. Accordingly sanction of the Provincial Government 
under section 197 of the Criminal Procedure Code is not necessary for the prosecution of a police 
officer who can be dismissed by the Deputy Inspector-General of Police or of an Excise Sub- 
Inspector who could be dismissed by the Excise Commissioner. _ 

The previous sanction of the Local Government for prosecution of an Excise Sub.Inspector 
beyond six months of the act complained of would be necessary under section 96 of the Bihar and 
Orissa Excise Act only in respect of charges made against an Excise Officer under that Actor any 
other law relating to the excise revenue. Such a sanction is not necessary for prosecution of an 
Excise Inspector for an offence under section 220, Penal Code. f 

A public servant may be guilty under section 161 of the Penal Code even independently of the 
exercise of his official functions, that is, if he obtains a reward for rendering or attempting to render 
any service to a person with another public servant. 


Muhammad Yunus, Senior Advocate, Federal Court (Yasin Yunus, Advocate, 
Federal Court, with him) instructed by B. Banerjee, Agent, Federal Court, for Appel- 
lants. 
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Mahabir Prasad, Senior Advocate, Federal Court (H. R. Kasimi, Advocate, 


Federal Court, with him) instructed by S. P. Varma, Agent, Federal Court, for 
Respondent. 


t 


The Judgment of the Court was delivered by 


Varadachariar, J.—These appeals have been preferred by two police officers 
(a Sub-Inspector and an Assistant Sub-Inspector) and an Excise Sub-Inspector of 
the Province of Bihar, against a judgment of the High Court at Patna which dismissed 
their appeals against a judgment of the Sessions Judge of Darbhanga convicting 
them of an offence under section 161, Penal Code. The Excise Sub-Inspector 
was also convicted of an offence under section 220, Penal Code, and sentenced to 
a term of imprisonment which was identical with that awarded on the charge under 
section 161, Penal Code, and was directed to run concurrently with it. His appeal 
against this conviction was also dismissed by the High Court. The cases come 
before this Court on a certificate of the High Court that they involve a substantial 
question of law as to the interpretation of section 241 (1) (b), Constitution Act. 
The principal question of law pressed before us on behalf of the appellants relates 
to the necessity for sanction under section 197, Criminal Procedure Code, before 
the appellants could be prosecuted for the alleged offences ; and the point as to 
the interpretation of section 241, Constitution Act, has been raised as in some 
degree bearing upon the question whether the appellants are ‘‘ removable from 
office save by or with the sanction of the Provincial Government.” On behalf 
of the Excise Sub-Inspector, a similar objection has also been taken under section 96, 
Bihar and Orissa Excise Act, 1915. o 


We deal first with the objection under section 197, Criminal Procedure Code. 
Taking it that the appellants have been accused of an offence alleged to have been 
committed by them while acting or purporting to act in the discharge of their official 
duty, the question for determination is whether they are persons not removable from 
office save by or with the sanction of the Provincial Government. It is not disputed 
that according to the statutory rules and notifications set out in the judgment of the 
High Court, the police officers before us can be dismissed by the Deputy Inspector- 
General of Police and the Excise Sub-Inspector by the Excise Commissioner. But 
the appellants contend that such dismissal by a subordinate officer like the Deputy 
Inspector-General or the Excise Commissioner must be treated as an act of the 
Provincial Government itself, because the Deputy Inspector-General in the one case 
and the Excise Commissioner in the other case only act on behalf of the Provincial 
Government under powers delegated to them. In this view, they invoke the 
principle embodied in the maxim qui facit per alium facit per se and contend that as 
the subordinate authorities can dismiss them only as agents of the Provincial Govern- 
ment, they must be deemed to be removable only by or with the sanction of the 
Provincial Government, within the meaning of section 197, Criminal Procedure 
Code. They lay stress upon the use of the very term ‘‘delegate’’ in para. (e) of 
sub-section (2) of section 7, Bihar and Orissa Excise Act, when it provides for the 
Local Government delegating to the Excise Commissioner all or any of the powers 
conferred upon the Local Government by or under that Act. It was recognised that 
the language of section 7, Police Act (V of 1861) would not fit in with this argument, 
as under section 7 of that Act, the power of dismissal is conferred by the Act itself 
upon the Inspector-General, Deputy Inspector-General, etc. But it was argued 
that whatever the position might have been before 1937, the matter now rests upon 
section 241 (1) (b), Gonstitution Act, which vests the power of appointment in the 
Governor “‘ or such person as he may direct.” Reading this paragraph of section 24 1 
with sub-section (2) of section 240, it was sought to maintain that the power of 
dismissal (like the power of appointment) must also be deemed to vest in the Governor 
and that whenever it was exercised by a subordinate authority, it must be held to 
have been exercised by such authority under the direction and therefore only as 
the agent of the Governor. Authority was found in support of the above line of 
argument in a judgment of Coutts-Trotter, J. (as he then was) in In re Abdul Khadir 
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Saheb*, which was followed by a single Judge of the Rangoon High Court in Kyaw 
Hiin v. Ah Yoo?. e 


With great respect to the learned Judges with whom this line of argument has 
found favour, we are of opinion that the argument is fallacious. This provision 
which, in one form or another, has appeared in successive Codes of Criminal Pro- 
cedure for more than 70 years now, must be interpreted in the light of certain 
well-known features of the administrative system prevailing in India. Otherwise, 
as pointed out in Pichat Pillai v. Balasundara Mudaly? there is the danger of our ignoring 
the policy of the Legislature in limiting the class of officers entitled to this protection 
and of making section 197 available to all public officers. As early as in the Govern- 
ment of India Act, 1858, it was recognised that the power of making appointments 
to offices in India was divided and distributed amongst several authorities in 
India and existing usage and regulations relating.thereto were continued, subject 
to the reservation of power to the Secretary of State in Council to make regulations : 
see sections 30 and 37. In exercise of this power, rules and regulations have. been 
framed from time to time, dividing the superior and the subordinate services into 
various classes and empowering different authorities to appoint and dismiss officers 
of the different classes. Section 96-B (2), Government of India Act, 1919, recognised 
the rules of this kind then in force and provided for the Secretary of State making 
rules in that behalf and also for delegation by him of the rule-making power to 
the Governor-General in Council or to a Local Government. As enactments both 
of the Indian Legislature and of Local Legislatures had sometimes provided (for 
example, the provisions of the Police Act, 1861, and the Bihar and Orissa Excise 
Act, 1915, referred to above) for appointments to and dismissals from various 
offices, that system also was recognised in the same section of the Government of 
‘India Act, 1919. ‘The provisions of section 241 and section 240 (2), Constitution 
Act of 1935, should also be understood in the light of this longstanding practice. 
The provisions relating to appeals, contained in paras. (b) and (c) of sub-section (3) 
of section 241, clearly contemplate that in some cases the dismissal may be by an 
authority subordinate to the Governor, if that had been the pre-existing practice. 


Rules of the kind above referred to have all along provided that certain class 
of officers can be dismissed only by or with the sanction of the Local Government 
and it is to this class of officers that the Legislature must have intended to limit the 
protection given by section 197, Criminal Procedure Code. In this view, it is 
unnecessary to consider (1) whether and how far the maxim qui facit per alium facit 
per se, which belongs to the ordinary law of principal and agent, can be imported 
into the determination of questions relating to the position of public officers inter se, 
when both officers are acting only in their official capacity and (ii) whether even the 
application of this maxim will help the appellants in this case. It has always been 
recognized that even in determining questions involving the relationship of a public 
servant to the Grown and the liability of the State for acts of public officers, the 
principles of the ordinary law of agency cannot be applied except with considerable 
qualifications. As to the state of judicial authority bearing ,upon section 197, 
Criminal Procedure Code, we may mention that the decision of Coutts-Trotter, J., 
has been dissented from in the Madras High Court itself by a Division Bench in 
Pichai Pillai v. Balasundara Mudali*, and by a Division Bench of the Allahabad High 
Court in Emperor v. Jalal-ud-din*. The decision of Coutts-Trotter, J., as well. as 
the single Judge’s judgment in Kyaw Htin v. Ah Yoo? have in effect, though not 
in terms, been disregarded by a Full Bench of the Rangoon High Court in Emperor 
v. Maung Bo Maung®. We are of opinion that there is no force in the objection 
based on section 197, Criminal Procedure Code. 


The objection based on section 96, Bihar and Orissa Excise Act, may be briefly 
disposed of. It is true that the prosecution was not instituted within six months 
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after the date of the act complained of. But the previous sanction of the Local 
Government in such a case would be necessary under that section, only in respect 
of charges made against an excise officer, “ under this Act or any other law relating 
to the excise revenue.” Exception was taken to the observation of Agarwala, J., 
that this restrictive provision ismade applicable by the section only to proceedings 
before a Magistrate and will not therefore prevent a Sessions Court from dealing 
with the case once it is before the Court. We do not think it necessary to examine 
the correctness of that statement, because we are of the opinion that the section 
has no%pplication to the present case, as the charge against the Excise Sub-Inspector 
is not one under the Excise Act or under any other law relating to the excise revenue. 
In the High Court, one learned Judge has made observations which might imply 
that even if one and the same act or set of acts would constitute an offence both 
under a special law and under the general criminal law, it would be open to the 
complainant to make the charge under the general criminal law and thus escape 
restrictions imposed upon a prosecution under the special law. It may be a question 
whether such a view is open to criticism as permitting an evasion of the provisions 
of the special law and depriving the officer concerned of the protection which the 
Legislature intended to afford to him. But even that question does not arise for 
consideration in this case, because the offence under section 220, Penal Code, is 
not identical with that under section 61, Bihar and Orissa Excise Act. The illegal 
act dealt with by the Excise Act is only “f unnecessary or vexatious ° arrest or 
detention and the Act prescribes a penalty of only three months’ imprisonment 
therefor, whereas section 220, Penal Code, provides for a more serious offence, 
_ namely, when the officer acts corruptly or maliciously, and prescribes a more severe 

penalty. This offence not being one under the Excise Act or under any other law 
relating to the excise revenue, the objection based on section 96, Excise Act, is 
untenable. 


It has also been contended that the facts found do not establish the charges 
under sections 161 and 220, Penal Code; it 1s therefore necessary to recapitulate 
the material facts found concurrently by both the Courts below. With a view to 
make a raid on “some houses in your jurisdiction,” the Excise Sub-Inspector 
applied to the officer in charge of the police station at Phulparas for police help 
and the Sub-Inspector and the Assistant Sub-Inspector who are the appellants 
in these cases were accordingly deputed to assist the Excise Sub-Inspector. On grd 
February, 1941, the three officers, accompanied by some subordinates, first pro- 
ceeded to the house of one Jeswa Amat in village Chatrapatti Narahia where they 
found some ganja. When it was stated by Jeswa Amat that the ganja had been 
given to him by one Achhey Lal (complainant in the present cases) who was another 
resident of that village, Achhey Lal was sent for. On arrival, he protested that 
he had nothing to do with the ganja found in Jeswa Amat’s house and that Jeswa 
Amat must have brought inhis name because of some private enmity between them. 
Achhey Lal was nevertheless placed under arrest and under the instructions of the 
Excise Sub-Inspector, he was tied up with ropes by some excise peons. ‘The officers 
had to proceed to another village Sakhua, to make a raid there and it appears that 
during the interval Achhey Lal was given to understand that if he paid Rs. 50 or 
Rs. 60, he would be let off. Achhey Lal’s brother Phagu, who had been sent for, 
met the party at Sakhua and after some bargaining, a sum of Rs. 25 was paid. 
On this payment being made, the ropes were untied but Achhey Lal was not allowed 
to go away. He was informed that he must accompany the party to the police thana 
at P to get something written. It is said that they did go to P and Achhey Lal 
signed some paper which he thought was a bail bond ; but as no such paper is 
forthcoming and as the appellants deny that any such signature was taken, it is not 
possible to say what paper, if any, the complainant signed. When, after reaching P, 
Achhey Lal asked for permission to go away, the police officers informed him that 
it was thereafter a matter between him and the Excise Sub-Inspector and the 
Excise Sub-Inspector told him that some further payment should be made to 
himself, as the Rs. 25 already paid had been appropriated by the police officers. 
After some higgling, a further sum of Rs. 12 was paid to the Excise Sub-Inspector 
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and the complainant was allowed to go away. Admittedly, proceedings under 
the Excise Act were taken only against Jeswa Amat and not against Achhey Lal, 
and even Jeswa Amat was ultimately acquitted. It was contended that on these 
findings, the charge under section 161, Penal Code, could not be held to have been 
established so far as the police officers were concerned and that the charge under 
section 220, Penal Code, could not be held to have been established against the 
Excise Sub-Inspector. In this connexion, great stress was laid on the language 
of the charge under section 161 which, referring to the three accused together, 
charged : 

“that you on or about the grd day of February, at Chatrapath, being public servants in the 
excise and police departments, obtained from Phagu Lal (brother of Achhey Lal) a gratification of 
Rs. 37, in all, other than legal remuneration, as the motive for forbearing to send up Achhey Lal 
under arrest whom one of you, Nasim (Excise Sub-Inspector), had arrested on an allegation of giving 
a one Jeswa Amat and thereby committed an offence punishable under section 161, Penal 

ode, 

As pointed out by one of the learned Judges of the High Court, the form of the 
charge is no doubt open to criticism, but as the High Court also observed, it is not 
possible to hold that the accused have been prejudiced thereby. The main argu- 
ment on their behalf however was that in respect of excise offences, the police officers 
were under no official duty to send up an arrested man for trial, when the arrest 
had been made by the Excise Sub-Inspector and that therefore the alleged receipt 
of gratification by them cannot be said to have been as a motive or reward for doing 
or forbearing to do any official act or for showing favour in the exercise of official 
functions. This contention has been dealt with only in one of the judgments in 
the High Court, that of Agarwala, J. The learned Judge was of opinion that 
under section 23, Police Act, 1861, and section 75, Bihar and Orissa Excise Act, 
1915, it was as much the duty of the police officers as of the excise officers to bring 
offenders to justice and that in letting Achhey Lal go on payment of an illegal 
gratification, the police officers forbore to do an official act and showed him a favour 
in the exercise of their official functions. He further stated that when the police 
officers became aware of the intention of the excise officer to act unlawfully, it 
was their duty as police officers to prevent it and to bring the excise officer to justice. 
With reference to this last statement, it was contended on behalf of the appellants 
that even ifit lay on the police officers to prevent or complain against the commission 
of a crime by the excise officer, that was not the offence that the police officers had 
been charged with, in the present case. As we read the judgment of the learned 
Judge, he made this observation only in the course of the reasoning which led him 
to the conclusion that the police officers “ acted in agreement with the excise 
officer.” We do not think it necessary to consider the argument urged with reference 
to section 23, Police Act, because we think that according to the scheme of the 
Bihar and Orissa Excise Act, the police officers continued to exercise their official 
functions even after the raid at C was over and during the time that they were 
proceeding to and remained at the second village S. The fact that the Excise Sub- 
Inspector was also present on the spot did not take away the official character of the 
connexion of the police officers with the incident. It is unnecessary to decide 
specifically whose duty it was in such circumstances, whether of the excise officer 
or of the police officers or of both, to send up an offender for trial. We are not 
prepared to lay undue stress upon the words of the charge and hold that unless it 
could be said that it was the duty of the police officers in such a case to.send up an 
offénder for trial, the charge under section 161 must fail as against them. The 
expression “send up ” was after all a non-technical expression and when the three 
officers were acting in concert and the charge was framed as a common charge 
against all the three, it seems to us sufficient, in order to sustain the charge, if it is 
established that all the three were at the time acting in their official capacity, that 
they jointly bargained for and received the illegal gratification and that as a result 
of such payment, all further action against Achhey Lal was dropped. 


We may add that under the concluding words of section 161, Penal Code, a 
public servant may be guilty under that section even independently of the exercise 
of his official function, that is, if he obtains a reward for rendering or attempting 
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to render any service to a person with another public servant. On the facts of 
this casa, it might be possible to hold that even if in the particular act, the police 
officers were not acting in the discharge of their official duty, they received a bribe 
in consideration of rendering a service to Achhey Lal by persuading another public 
servant, the Excise Sub-Inspector, to let him off. As against this view, it was urged 
that that was not the charge and reliance was also placed on the observations of a 
learned Judge of the Madras High Court in In re Venkiah! to the effect that in a 
charge under section 161, it must be shown that the accused took the bribe as a 
motiveefor doing an official act. This statement cannot be taken as an exhaustive 
statement of the law, because it fails to give effect to the last part of the section. 
Another observation of the same learned Judge gives some support to the argument 
based upon the form of the charge, because he gave it as a ground for quashing the 
conviction that “it was not made clear to the petitioner what criminal offence 
he had committed.” While there can be no doubt as to the soundness of the 
general principle that the accused must be clearly informed of the offence with which 
he is charged, we cannot ignore the principles underlying sections 225, 232 and 237, 
Criminal Procedure Code. The accused had been given notice of all the material 
facts and the offence in either view falls under the same section of the Penal Code. 
It 1s however unnecessary to pursue this argument, as we are of opinion that the 
police officers must be regarded as having been present in their official capacity, 
not only when they helped the excise officer to make the raid but also during all the 
time that he kept the suspected persons under custody, in their presence and with 
their co-operation. When the three officers were acting together, the mere fact 
that the direction to tie up Achhey Lal with a rope was given only by the Excise 
Sub-Inspector and that the actual tying up was done by the excise peons cannot 
materially affect the legal position, above stated. There could be little doubt that 
except with the concurrence of the police officers, the excise officer would not have 
released Achhey Lal from custody. 


The contention that the charge under section 220, Penal Code, against the 
excise officer had not been established was urged on the footing that as the excise 
‘officer was authorized to arrest and detain persons suspected of excise offences, it 
could not be said that the motive or purpose that actuated the officer in doing what 
he was legally entitled to do would make it an offence: In support of this contention, 
reliance was placed upon certain observations of a Division Bench of the Bombay 
High Court in Queen-Empress v. Amarsang Jetha®. It is not clear to us how exactly 
this contention was viewed by one of the learned Judges (Varma, J.) in the High 
Court, in the present case. Referring to a statement in the search list prepared in 
Jeswa Amat’s house, the learned Judge observes : 
“ It is difficult to understand if the ganja belonged to Jeswa Amat, why he said that it was 
Achhey Lal who gaveit to him for keeping.” 

This observation seems to throw doubt on the veracity of Jeswa Amat, in one 
interpretation ; but it may also be understood as implying that the ganja must in 
all probability have belonged to Achhey Lal and that this statement might well 
have led the officers to suspect Achhey Lal. The point is however dealt with more 
fully in the judgment of Agarwala, J. As pointed out by him, the excise officer 
can arrest without a warrant only a person “‘ found committing,” an offence punish- 
able under certain sections of the Excise Act and he can detain and search any 
person upon whom he may have reasonable cause to suspect any article liable to 
confiscation to be. In the present case, it cannot be said that Achhey Lal was 
“found committing’? an offence and the learned Judge rightly observes that 
Achhey Lal was so little suspected that he was not even searched. ‘The assumption 
on which this line of argument,has been urged, namely, that the arrest was lawful, 
accordingly fails. In the Bombay case above referred to, the learned Judges have 
pointed out that on the terms of the provision which they had to interpret, it was 
sufficient that the accused had ‘‘ credible information ” to entitle him to make 
the arrest. We may add that, apart from the legality of the arrest, the keeping of 
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Achhey Lal in confinement even by a person who had legal authority to do so 
would be an offence under section 220, Penal Code, if in the exercise of that authority 
a person kept another in confinement knowing that in so doing he was acting contrary 
to law. Between the time when the excise officer arrested Achhey Lal at village C 
and the time he released him, he had no further information about his innocence 
beyond what was stated by him at the time of the arrest itself to the effect that he 
(Achhey Lal) had nothing to do with the ganja found in Jeswa Amat’s house. He 
nevertheless seeks to justify the detention on the ground that, as he had no time to 
think over the matter at C itself, in view of the pre-occupation of his mind with 
the further raid to be made in village S, he could not immediately decide whether 
Achhey Lal's statement as to his innocence was to be accepted or not. This is no 
doubt a possibility and the explanation might have been accepted, if the story of 
the illegal gratification had not complicated the situation. When however, it was 
found that the release was obtained by payment of illegal gratification, the Court 
was entitled to infer that the explanation put forward by the Excise Sub-Inspector 
was not true, that he must have known from the beginning that there was no justi- 
fication in law or fact for arresting or for detaining Achhey Lal and that he must 
have done so only with a view to make a pecuniary profit out of the transaction. 
On behalf of the appellants, we were asked to examine the correctness of the 
above findings of fact, but we declined to do so. It was recognised by the learned 
counsel for the appellants that this Court was not a Court of criminal appeal, but 
he nevertheless made the request on the ground that his clients had been seriously 
prejudiced by the way in which the Courts below approached the consideration 
of the evidence, under a misapprehension as to the case put forward on behalf of 
the accused. The learned counsel failed to persuade us that that there had been 
any such misapprehension in the minds of the learned Sessions Judge or of the 
learned Judges of the High Court. The appeals accordingly fail and are dismissed. 
K.S, ; ; é m Appeals dismissed. 
[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Patna.) 
` PRESENT :—LORD ATKIN, Lorp RUssELL OF KILLOWEN, LORD PORTER AND 
SIR GEORGE RANKIN. 
Sreemati Bhagbati Dei and another .. Appellants* 


U. 
Muralidhar Sahu .. Respondent. 
Hindu Law—Re-union—Onus of proof. 


It requires very cogent evidence to satisfy the burden of establishing that by agreement between 
them, the divided members of a joint Hindu family have succeeded in so altering their status as to 


bring themselves within all the rights and obligations that follow from the creation of a joint undivided, 
Hindu family. 4 


W. W. Wallach for Appellants. 

Their Lordships’ Judgment was delivered by 

Lorp AtTxin.—This is an appeal from the decision of the High Court, Patna, 
affirming a decision of the District Judge, Cuttack, allowing an application by a 
relative of the minor son of the first appellant and the second appellant for the 
appointment of a guardian of the property of the minor son of the first appellant. 

The position arose in this way. Up to 1919 there was a joint Hindu family 
consisting of the branches of three brothers Bhaban, Gouranga’s son Muralidhar, 
the applicant in this case, and Khetrabasi. They had some considerable zemindari 
properties, and they also carried on a money-lending business. 

In the year 1918, Muralidhar, who was the nephew of the other two members 
of the family, applied for and obtained a partition. It is significant that the partiticn 
proceedings continued between all three members of the family as Jate as the year 
1926. It is said, however, on the present application that Bhakan and Khetrabasi, 
the two brothers, within a few months, in 1919, agreed again to unite; and from 
ne ee eee OS 


* P. C, Appeal No. 7 of 1941. grd February, 1943. . 
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that time; it is said, they became a joint undivided family. It is said that in those 
circumstances if in fact they were a joint family, there is no jurisdiction to appoint 
a guardian of the property of the minor son of one of the members of the family. 
Therefore three questions arise in this case : First, was there a uniting of the family 
in 1919? Secondly, if there was, can a guardian be appointed of the property 
of that minor? Thirdly, if there was no uniting, then was the applicant right in 
asking for and obtaining an order for the appointment of a guardian of the property 
of the minor son, other than the mother herself? 


On the first point, the learned District Judge did not pass an opinion, but he 
held that the property had passed to the minor son by inheritance even if there had 
been a uniting and that he had jurisdiction, therefore, to consider the question 
of a guardian: and he appointed not the applicant who had originally asked to ke 
appointed guardian of the property but an independent lawyer as manager of 
the property. The property is one of very considerable extent. Its value has been 
estimated by different people at something between four and fourteen lacs of rupees. 


On appeal the learned Judges went very carefully into the evidence of the 
uniting of these two brothers and in a judgment in which they reviewed the whole 
of the evidence, which is largely documentary, they came to the conclusion that 
it was not proved that there had been in the year 1919, or at all, any such uniting 
as has been alleged. 


It is unnecessary to add that it requires very cogent evidence to satisfy the 
burden of establishing that by agreement between the parties they have succeeded 
in so altering their status as to bring themselves within all the rights and obligations 
that follow from the creation of a joint undivided Hindu family, and the learned 
Judges, considering the whole of the evidence, have come to the conclusion that 
the respondents to the application did not make out their case of a united family. 


There is no necessity, as it appears to their Lordships, to consider all the evidence 
once more. It is sufficient to say that their Lordships are completely satisfied with 
the review of the evidence made by the learned Judges and accept and agree with 
their decision. In particular, perhaps it may be pointed out that this partition 
between the two brothers and the son of the third brother continued for about six 
or seven years after the alleged uniting, and it seems very improbable, to say the 
least of it, that the brothers, once they were united, would allow the partition 
proceedings to go on so as to separate between themselves their own property which, 
upon the footing now put forward, had become joint. That is only one of the 
many circumstances in the case. Undoubtedly if the uniting was not proved there 
was jurisdiction to appoint a guardian of the property of the infant. 


The principal matter to be considered in these cases is the welfare of the infant, 
but no doubt the mother has a strong claim to be appointed the guardian both of 
the person and of the property, and her claims ought not to be disregarded except 
on good grounds. 


_ The Judges of the High Court, as their Lordships think, very properly appointed 
the mother to be the guardian of the person of the infant, therein reversing the 
decision of the District Judge, but otherwise upheld his decision as to the appoiniment 
of a guardian of the property. . When the circumstances are considered, when it is 
remembered that this is a very large property, that it apparently comprises not only 
zamindari properties but also a money-lending business, that the lady herself is a 
purdanashin lady, who is illiterate and can neither read nor write, and when one 
has to add the fact that she has been a party to proceedings which sought to say that 
the infant had no private property of his own but had only property jointly with 
the second appellant, there seems to be every reason for the Court exercising its 
discretion as it did. Their Lordships think it probably would be sufficient to 
say that where the Courts have exercised their discretion in a particular way in a 
matter which is peculiarly within the knowledge and experience of the Judges in 
India it would take a very strong case indeed for their Lordships to reverse a dis- 
cretion which has been so exercised. For these reasons their Lordships are of 
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opinion that this appeal must be disrfiissed, and they will humbly so advise His 
Majesty. 6 

As the respondents have not appeared at their Lordships’ Bar there will ke 
no order respecting costs. The second question which was decided kefcre tke 
District Judge, on the view taken by the High Court and accepted by their Lordships, 
does not arise. The question as to what is the position when there has keen a uniting, 
whether or not the shares of the respective members pass by survivorship or Ly 
inheritance, is very important, but it becomes irrelevant in the view that their 
Lordships have taken. ý 

Solicitors for Appellants: W. W. Bose & Co. 

Respondents not represented. 

K.S. aaa Appeal dismissed. 


[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Fort William in Bengal.) 
PRESENT :—LORD THANKERTON, SIR GEORGE RANKIN AND SIR MADHAVAN NAIR. 


Bhabatarini Debi (since deceased) .. Appellant* 
v. 
Ashalata Debi and others .. Respondents. 


Hindu Law—Sebaitship—Death of grantee—Succession—Principles—Nature of sebait’s rights. 

S a Hindu governed by the Dayabhaga law had in his lifetime established certain family idols 
and had dedicated to them considerable properties, movable and immovable. According to the 
provisions made by S' for the devolution of the sebaiti, $ and his wife were to be the first sebatts and 
on the death of $ (who in fact survived his wife) his son P was to be sebait in his stead. The further 
provisions purporting to say who should succeed P in the sebaiti were in law of no effect. S died 
in 1929, and on the death of P in 1932, the provisions validly made by the founder with respect to 
the succession to the office of sebait became exhausted. B, a daughter and only surviving child 
of S brought a suit claiming to have become on the death of P entitled to the sebaiti of the idols and 
to the management of the debutter property. She impleaded A, the wife and three daughters of P, 
as wrongfully in possession of the properties. Pending the appeal to the Judicial Committee B died 
leaving behind her, her sons and her predeceased sister’s sons as heirs and A also died leaving behind 
her daughters. 

Held : The sebaiti is property; it is not a catena of successive life estates, but is heritable—heritable 
property which in the first instance ts vested in the founder. The founder may direct that a designated 
person should hold the office during that person’s life either immediately or on the death of a previous 
holder and such direction—subject to the relevant conditions as to property whatever these may be— 
will be good although it carries no right to the heirs of the grantee and does not amount to a complete 
disposal of the sebaiti. 

The interest given to P did not defeat his heritable right and his heirs were entitled to succeed 
to the sebaiti. 

Observations in Kunjamani Dasi v. Nikunja Behari Das, (1915) 20 C.W.N. 314, disapproved. 


J. M. Pringle for Appellant. 
Sir Thomas Strangman and W. W. K. Page for Respondents. 


Their Lordships’ Judgment was delivered by 


Sir GEORGE Ranxkin.—This suit was brought in the High Court at Calcutta 
on 22nd August, 1933. The plaintiff was Bhabatarini daughter and only child then 
surviving of one Sital Chandra Banerjee, a Hindu governed by the Dayabhaga, 
who had died in 1929. He had in his lifetime established certain family idols 
and had dedicated to them considerable properties, movable andimmovable. His 
only son Panchanan had died in 1932 leaving a widow Asmantara and three 
daughters. By her suit Bhabatarini claimed to have become on the death of 
Panchanan entitled to the seba: of the idols and to the management of the debutter 
property. She impleaded Asmantara and her daughters as persons wrongfully in 
possession of the debutter properties and falsely claiming to be sebaits: though as 
between themselves the widow on ordinary principles of succession would of course 
take before the daughters. Bhabatarini and Asmantara have both died while the 
present appeal to His Majesty was pending, the former on the 15th February and 


——— 
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thelatteron 18th January, 1939. The questiontobe answered is whether on Pancha- 
nan’s tleath the sebaiti devolved upon his heirs—that is, in the first place, upon his 
widow—or whether it went to Bhabatarini as the person who at that date was 
the nearest surviving heir of the founder Sital Chandra. The learned trial Judge 
Khundkar, J., took the latter view andby his decree of 26th August, 1937, found, 
in favour of Bhabatarini, but on appeal Derbyshire, C.J. and Mukherjea, J., found 
in favour of Asmantara and by their decree of 11th July, 1938, dismissed the suit. 
The same principles apply on the death of these two ladies. On the view taken 
by the trial Judge the sebaiti is now vested in the sons of Bhabatarini and of the 
sister who had predeceased her—the seven appellants. On the view taken by the 
Appellate Bench it has devolved upon Panchanan’s daughters, the three respondents. 

The terms of the dedication made by Sital are to be found in an arpannama or 
deed of dedication dated 31st March, 1922. Seven years afterwards he purported to 
cancel this instrument and to re-dedicate the same properties on different terms by a 
deed dated 13th February, 1929; but the High Court have found and it is now 
accepted by both parties to the present appeal that this deed of 1929 had in law 
no effect upon the previous dedication. The provisions made by Sital for the 
devolution of the sebaiti are to be found solely in the deed of 1922. Those which 
became effective in the events which happened are that Sital and his wife Raj- 
lakshmi should be the first sebaits and that on the death of Sital (who survived his 
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wife) Panchanan should be sebazt in his stead. This appointment of Panchanan 
was followed by provisions purporting to say who should succeed him in the sebaitr, 
but these provisions were in law of no effect. Upon the death of Panchanan in 1932, 
the specific provisions validly made by Sital as founder with respect to the successicn 
to the office of sebat became exhausted. What happened then to the sebaiti right ? 
Cases are not wanting in which it has been said that it goes to the heirs of the 
founder. Ofthese the.leading authority is perhaps Gossami Sri Giridharji v. Roman- 
laljt Gossamit, where Lord Hobhouse said : 

“ According to Hindu law when the worship of a thakoor has been founded the shebaitship 
is held to be vested in the heirs of the founder, in default of evidence that he has disposed of it otherwise, 
or there has been some usage, course of dealing, or some circumstances to show a different mode of 
devolution.” 

The case itself was one in which a custom of primogeniture obtained in the 
plaintiff’s family. The principle thus enunciated was said to be illustrated by the 
case in Peet Koonwar v. Ghutter Dharee Singh?, where the founder had appointed his 
sister sebait and provided that each sebait should appoint his or her successor. 
The sister having died without making any appointment it was held by Bayley and 
Dwarkanath Mitter, JJ., that “the managership must revert to the heirs of the 
person who endowed the property.” To point to the founder as the person from 
whom descent was to be traced was enough to end the case as the suit was brought by 
the sister’s husband’s brother claiming as her heir and the defendants were the 
founder’s widows. The language of Lord Hobhouse above cited was re-stated by 
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Sir Arthur Wilson in Jagadindranath Roy v. Hemanta Kumari Debi? in the form 


“ that the title to the property, or to the management and control of the property, as*the case 
may be, follows the line of inheritance from the founder.” 


Save for one case, however, no decision appears to have been directed to 
declaring for the purposes of any case like the present, the exact method of deter- 
mining the individual person or persons who should be the first takers after these 
specifically nominated to the office by the founder. The decision which deals with 
this precise question is Aunjamant Dasi v. Nikunja Behari Das?, a decision of Mogkerjee 
and Richardson, JJ. In that case the founder left a widow and six sons. He 
nominated his widow and two sons to be successively sebatts after his death and 
gave no further directions. When the last of the three nominated sebaits died, 
it was held that the next takers were “the heirs of the founder at the time ’’>— 
namely, the four sons then surviving. It was argued to the contrary that on the 
death of the founder all hissons took a vested interest, subject to the right of the 
nominated persons—that is, a remainder subject to three successive life estates in 
the office. This view was however rejected, Sir Asutosh Mookerjee saying : 

“We are of opinion that this contention is unsound, and that the principle of vested interest 
while the actual enjoyment of the expected interest is postponed till the termination of the life estate 
as expounded by their Lordships of the Judicial Committee in Rewun Pershad v. Radha Beeby® 
has no application to cases of the description now before us. No doubt a sebait holds his office 
for life, Rajeshwar v Gopeshwar*, but this does not signify that he has a life interest in the office with 
the remainder presently vested in the next taker. The entire office is vested in him, though his powers 
of alienation are qualified and restricted. . . . . The position of a sebait is analogous to that 
of a Hindu female (widow, daughter or mother) in possession of the estate of the last full owner rather 
than to that of the holder of a life estate. When a Hindu female is thus in possession she represents 
the estate completely and though her powers of disposition may be of a restricted character, no one 
else has a vested interest in the estate during her lifetime. Similarly, when a founder has given valid 
directions as to the devolution of the sebaitship, as in the present case, upon the death of the last 
sebait, the office vests in persons who at the time constitute the heirs of the founder, provided the 
last sebait has not taken it absolutely ; when the office has so vested in them, upon the death of 
each member of the group it passes by succession to his heir. . . .” 

This is the principle for which Mr. Pringle on behalf of the appellants now 
contends—that the necessity of treating the sebait in office as completely representing 
the idol and its property prevents the recognition of any other person as having a 
vested interest in remainder ; and thus prevents any interest in the sebaiti from 
being, as the learned trial Judge expresses it, ‘‘ carried along the straight line of 
inheritance from the founder,” during the time that the office is held by any person 
to whom the founder has granted the sebaiti but not absolutely or so as to devolve 
upon his heirs. The learned trial Judge in a very clear and careful judgment 
followed the decision in Aunjamant Dasi v. Nikunja Behari Das*. The learned Chief 
Justice took the view that, subject to the right given to Panchanan by the deed of 
1922, ‘‘ the sebaitee and the right of disposing of it’? remained vested in Sital, and 
on Sital’s death passed to Panchanan as his heir. ‘‘ Panchanan then had not only a 
‘life’ sebaitee but the right of disposing of the sebaitee: he had the complete 
heritable and descendible rights of a seba,” so that his rights passed to his heirs 
under the Hindu law. ‘Their Lordships do not appreciate that any question 
arises in this case as to a right of disposing of the sebaiti, and they do not here discuss 
this somewhat special subject-matter. Mukherjea, J., addressed himself to the 
reasoning in Kunjamani Dasi v. Nikunja Bihari Das*, He was critical of “the obser- 
vation that there is no vested remainder in anybody in such cases.” He pointed 
out that a Hindu widow is regarded as a surviving half of her husband, and observed 
that the idea that there can be no residuary right in anybody so long as a sebati is 
actually in office can be supported only on the principle that sebazti is an office, 
pure and simple, and not a property. His conclusion was thus expressed : 


“To me it seems that both the elements of office and property, of duties and personal interest, 
are mixed up and blended together in the conception of sebaitship. One of the elements cannot be 
detached from the other. The entire rights remain with the grantor when a deity is founded and it is 
open to him to dispose of these rights in any way he likes. If there is no disposition, sebaitship remains 
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like ariy other heritable property in the line of the founder and each succeeding sebait succeeds to 
the righ® by virtue of his being an heir to his immediate predecessor and not to the original grantor. 
If it is disposed of completely and absolutely in favour of another person, there remains nothing in the 
grantor except the possibility of a reverter when there is a failure or extinction of the line of sebatis 
indicated by him. If, on the other hand, the founder has parted with his rights only in a partial 
manner for the lifetime of the grantee the residue still remains in him and his heirs, and on the death 
of the grantee, the heir of the founder living at the time is entitled to the sebatiship. If the grantec 
in such cases happens to be the sole heir of the founder upon whom the residuary right devolves at 
the same time and he becomes the sebait under law as well, then, whether or not we invoke the tech- 
nical dgctrine of merger or coalescence of the particular estate with the residue, his position in my 
opinion is that of an absolute sebait whose rights devolve upon his heirs and not upon the heirs of the 
founder at his death. If there was no grant in his favour he would have been entitled to an estate 
of inheritance under law as regards the sebaitee, and the fact that there is a grarit in his favour of a 
limited right cannot make his position worse, and take away from him the higher rights which he 
had irrespective of the grant. It would be opposed to all principles of law to require that in such 
cases on the death of the sebait who was himself the heir of the grantor, the successor can come in only 
to use the technical phrase fer formam dont.” 

The fact that the person nominated by the founder to succeed him was not a 
stranger but his only son appears at first sight at least to put a special element of 
difficulty in the way of the appellants. But their Lordships are not of opinion that 
this case can or should be dealt with by distinguishing it from Kunjamani Dasi v. 
Nikunja Behari Das! without examining the principles therein laid down. It was the 
decision of two learned Judges of distinction, one of whom as a Bengali lawyer of 
wide experience had very exceptional qualifications for forming an opinion upon 
the matter. The authority of the decision is not in their Lordships’ view impaired 
by reason that the same result might have been arrived at on an alternative ground— 
namely, that the sebaiti had been given absolutely to the last of the nominated 
persons. Nor can it be fairly said that the law as to sebaus has of late altered in 
material respects by reason of the discussions which ended in the Full Bench case in 
Manohar Mukherjee v. Bhupendra Nath Mukherjee. The effect of that case and of the 
Board’s decision which confirmed it—Ganesh Chunder v. Lal Behary®?—was however 
to emphasise the proprietary element in sebaiti right, and to show that though in 
some respects anomalous, it was an anomaly to be accepted as having been admitted 
into Hindu law from an early date. It must be noticed however that though 
certain cases are referred to in the judgment in Kunjamani Dasi v. Nikunja Behari Das’, 
the learned Judges do not profess to be following any previous decision as covering 
the particular point now in question. Taking their stand upon the proposition 
that the entire office is vested in the person who holds it at any given time they 
arrive at the conclusion that it is impossible to give recognition to any interest 
as vested in another. Abstract reasoning of this character is never without its 
perils in matters of first impression. Before the results can be accepted a careful 
regard must be had to practical consequences and to competing analogies or prin- 
ciples. This is all the more advisable in the present case since there are elements 
in the Hindu law of idol and sebait which the ordinary Hindu law of property finds 
somewhat intractable. Their Lordships cannot but agree with the remark of 
Mukherjea, J., that analogies—tenant for life, tenant in tail, Hindu woman’s estate— 
however helpful can be pushed too far. 

Reference was made by the. trial Judge and in the argument before their Lord- 
ships to the case in Ganesh-Chunder v. Lal Behary* and it may be as well to notice that 
no question as to the correctness of the rule in Kunjamani Dasi v. Nikunja Behari Das? 
was raised by the facts or considered by the Board. The testator Luckey Narain 
left three sons, two of whom, Kartick and Ram, were appointed by him to be the 
first sebaits and the provisions of his will marked out an invalid and illegal line of 
descent to take effect upon their death. On the death of these two sons, there 
survived the remaining son, Ganesh, one son of Kartick, and four sons of Ram. 
Ganesh was not so uninstructed as to claim:that he alone inherited the seba? 
right but only claimed that he was one of the persons entitled as heirs of his father. 
This was made clear by para. 6 of his affidavit of 15th August, 1933, and it was 
accepted that, as Lort-Williams, J., put it in his judgment, “Ganesh would succeed 
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along with the heirs of Ram and Kartick as joint heirs of the testator.” Under 
the Dayabhaga, as under the Mitakshara, grandsons whose father is dehd take 
simultaneously with sons and per stirpes. The Board having held overruling the ` 
appellate Bench that the line of descent prescribed by the testator to take effect 
upon the death of Kartick and Ram was illegal, applied “ the ordinary Hindu law 
of succession ” and restored the decree of Panckridge, J., that the persons to succeed 
the nominated sons were “ the heirs of the testator.” 


The case now before the Board is not one where the founder has made eo dis- 
position with respect to the sebaiti nor has he disposed of it absolutely and completely 
in favour of another. It requires an intermediate case to raise the difficulty which 
is here presented—a case where the only disposition made by the founder is that 
he has made a grant to X, or to X and Y in succession, of the office of sebait without 
intending or at least without effectively directing that the heirs of either are to take. 
Had no such nomination been made it is clear that the sebaiti would have devolved 
in the line of the founder in like manner as property inherited from a male owner 
who had held it in severalty and that the next heir if a male would become a fresh 
stock of descent. Unless therefore there be cogent reason to the contrary, the 
principle to be applied to the intermediate case would seem to be that the course 
of devolution prescribed by the ordinary law should give way so far as is necessary 
to let in the persons nominated by the founder but no further. It is here that the 
analogy of the Hindu woman and the reversioner is apt to be misleading. The 
Hindu widow is not the only person who can have a Hindu woman’s estate and the 
point that she is said to be a surviving half of her husband might perhaps be over- 
stressed. But the Hindu widow—first of all the female heirs in the table of succession 
—never takes in the presence of son, grandson or great grandson ; and when upon 
her death the estate devolves upon the person who is the nearest living heir of her 
husband, this cannot operate to cut out heirs of a son or grandson who survived him. 
What the appellants seek in the present case is to cut out the daughters of Panchanan 
who are the heirs of Sital’s surviving son, since they are not heirs of Sital at all. 
Disparate are the results of analogy. 


Still, it must be recognised that the sebait must completely represent the idol 
or the endowment—the deity, the religious purpose, the debutter property. As 
laid down by the Board ina case already cited, Fagadindra Nah Roy v. Hemanta 
Kumari Debit the right of suit is in the sebait in such sense that if the sebait 
be a minor the period of limitation is postponed in view of his incapacity. 
It would be intolerable that the office should be duplicated by including 
with the incumbent his successor or that third parties should be required 
to deal both with sebaits and with presumptive sebaits. This is a practical 
requirement and proceeds from reasons which have not much in common 
with the case of a Hindu woman’s estate. The Hindu woman “ represents 
her husband’s estate”? in the sense that she is owner of it—though a 
limited owner ; having a power of disposition which is limited by reason that she 
is not herself a stock of descent and has a duty to protect the reversion. The 
reversioner when he succeeds to the estate may deal with it at his pleasure. The 
sebait has certainly a right of property in his office and it may be correct to say that 
he has some sort of beneficial interest in the debutter property but the idol is the 
owner of the property and the limit set to the sebait’s power of disposition is set not 
to preserve the interest of the next sebait but to maintain and preserve by proper 
management the endowment or religious institution. The nature and extent of 
the power of alienation for necessity is laid down in Hunooman Persaud v. Mussammat 
Babooee*—perhaps the most often cited of all the cases in the Indian reports; for the 
principles expounded by Lord Justice Knight Bruce apply not only to the sebait 
and the Hindu widow but to the karta of a joint family acting on behalf of minor 
members and to a mother acting as guardian of the property of her minor son. 
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The question remains to be answered on its merits: If it be recognised that 
the sebgit must completely represent the idol, dces it follcw that nothing save a spes 
successionis can be attributed to anyone else? ‘If the founder appoints A to be the 
first sebait but not absolutely or so as to carry any interest to any heir of X, has he 
left no interest in himself? Their Lordships agree with the Appellate Perch of 
the High Court that these questions cannot be answered as the appellants’ case 
requires. They think that Kunjamani’s case! should on this point ke overruled. 
It seems possible in theory to lay down a series of rules for determining which 
persomin a family should succeed to the office of sebari to the family idol withcut 
assuming that the office is property at all. Such rules might be made to fellcw 
more or less completely the same course as the line of succession to the property 
of a Hindu male owner. This however is no more than a fancy to te mentioned 
only for distinction’s sake and to be put aside as soon as mentioned. It is not a 
theory which anyone maintains nor would it serve the appellants’ purpose to suggest 
it. It must now be taken that the sebaiti is property, that itis not a catena of successive 
life estates (Gnanasambanda’s case”), but is heritable—heritable property which in the 
first instance is vested in the founder. It must further be accepted that the fcunder 
may direct that a designated person should hold the cfice during that person’s 
life either immediately or on the death of a previous holder ; and that such directicn 
—subject to the relevant conditions as to perpetuity, whatever these may bke—will 
be good although it carries no right to the heirs of the grantee and does not amount 
to a complete disposal of the sebaiti. 


If then on the death of the grantee the sebatti goes to the founder or his heirs, 
this is because the right of the founder is heritable and he has not completely dis- 
posed of the interest which he has therein. Itis impossible to represent this as a 
spes successionis. Itis aright in the founder and his heirs. It is the same estate of 
inheritance as the founder held at the date of the grant. The grant did not ex- 
haust it or terminate the founder’s interest. On the death of the grantee the 
sebaiti “reverts °? because the heritable interest of the fcurder has ceased to ke 

qualified by the grant. 


It is only with some difficulty that any theory can successfully hold together the 
two elements of “office?” and “property”, but the sebaiti right: involves both and 
neither element is to be discarded. Their Lordships are not certain that they have 
succeeded in forming a precise notion of the difficulty that is apprehended ficm 
admitting the possibility that an interest in remainder can be vested in the fcunder 
or an heir of the founder during the incumbency of the grantee. 


What is the class of case in which it is thought that the existence of this right 
will prevent the sebait from representing the idol with that completeness which has 
hitherto been ceded to him? Rights to prevent mismanagement, to preserve the 
foundation, can be asserted by anyone having an interest therein. Qvesticns may 
arise which affect the title to the sebaiti right itself. But what claim to interference 
with the idol’s worship or property can be based upon a right which has not vested 
in possession? Why in any case should the element of “office?” ke regarded so 
little or disregarded so completely? The Courts need give no countenance to 
such suggestions. If the office is heritable property and may be the subject of a 
grant limited to the period of the donee’s life, the grant may be regarded as dis- 
abling the founder and any heir of his from having or asserting during the donee’s 
life any right to represent the idol or manage its affairs or from imparing in any 
manner the right of sebaiti which has been granted and which has long keen well 
defined by the law and practice of Hindus. 


Applied to the facts of the particular case before the Board, the argument fer 
the appellants, though presented with great clearness and ability, by Mr. Pringle 
remains unattractive. Panchanan, Sital’s only son, survived him. Sital’s only valid 
disposition of the sebaiti was in favour of Panchanan. His attempts to confer any 
interest to take effect after Panchanan’s death were illegal and ineffective. Yet the 
interest given to Panchanan is said to defeat his heritable right and to exclude his 
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heirs. ‘Their Lordships cannot accept such a doctrine, which they regard as correctly 
refuted by the passage which they have cited from the judgment of Mukherjea, J. 


They will humbly advise His Majesty that this appeal should be dismissed. 
The appellants must pay the respondents’ costs. 


Solicitors for Appellant: A. 7. Hunter & Co. 

Solicitors for Respondents : T. L. Wilson & Co. 

K.S. —— Appeal dismissed. 

[PRIVY COUNCIL. | r 
(On appeal from the Chief Court of Oudh.) 

PRESENT :—Lorps ATKIN, THANKERTON AND CLAUSON, SIR GEORGE RANKIN 
AND SR MADHAVAN NAIR. 
Nawab Humayun Begam `.. ‘Appellant* 


v. 
Nawab Shah Mohammad Khan and another .. Respondents. 


Specific Relief Act (I of 1877), section 42, Proviso—Applicability—Sutt by wife for declaration that 
money held by banks on fixed deposit receipt was hers, impleading husband and the banks—Expiry of deposit 
period during pendency of suit and dismissal of banks from suit on their submitting to pay to whomsoever the 
Court held had title—Mere declaration—’ ight to in the circumstances. < 


A lady sued for a declaration that certain sums of money which were held by two banks on 
fixed deposit receipt were her property and not her husband’s and she impleaded the banks also as 
defendants. Soon after the suit was brought, but after the period at which the fixed deposit had 
expired, on an application made to the Court the banks submitted to pay to whomsoever the Court 
should decide had the title and thereupon they were discharged from the suit. In the circum- 
stances, 


Held, that the plaintiff was clearly entitled to the declaration asked for. The “‘other relief” 
mentioned in the proviso to section 42 of the Specific Relief Act must be other relief against the 
defendant himself against whom the declaration is sought. The banks having ceased to be 
-defendants the matter should have been dealt with as though the husband was the sole defendant, 
against whom, in the circumstances of the case, it would have been impossible for the plaintiff to 
claim any other relief except the declaration... 


Sir Thomas Strangman and A. G. P. Pullan for Appellant. 
C. S. Rewcastle and W. Wallach for Respondents. 
Their Lordships’ Judgment was delivered by 


‘Lorp Arxin.—This is an appeal from a decree of the Chief Court of Oudh, 
which had reversed the decree of the Subordinate Judge of Lucknow, who had 
made a decree in favour of the plaintiff, the present appellant. The claim was 
contained in a suit which was commenced—and the date is for some purposes 
important—on 15th September, 1934. It was a case in which, as originally 
framed, the plaintiff instituted a suit against her husband, his son, defendant 2, 
and two banks in India with whom money had been deposited on fixed deposit 
receipt and the claim was brought by the lady for a declaration that certain sums 
of money which were held by the banks on deposit receipt were her property and 
not her husband’s. The facts appear to be that the lady was married in 1928 to 
the defendant, and in 1929 she had harided certain money—the only sum which 
their Lordships need trouble with at present is a sum of Rs. 99,000—which 
belonged to her, to her husband to be put on deposit in the bank in their joint 
names. The lady is a purdahnasheen lady and illiterate, except that she can write 
and read elementary Urdu. At different times the husband had transferred the 
money from the joint account in the name of himself and his wife into, in some 
cases, his own name, and in other cases into the joint names of himself and his 
son ; and at the time that the suit was brought, by a series of different renewals of 
the deposit receipts, a substantial amount, which probably by this time had grown 
to a lakh, was in the name of the husband and his son on a deposit receipt which 
expired on: rst October, 1934. 

The lady made the banks, as well as the husband and the son, defendants to 
the suit. Certain defences were put yp, one being that the money never was the 
plaintiff?s at all; and secondly, a somewhat inconsistent defence, that she had 
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given the money to her husband. However, both those defences were held by 
both Gouris to be bad, and their Lordships are not concerned with them ; they 
have not been contested here, there being concurrent findings on those important 
questions of fact. Therefore, the position would seem to be that the lady was 
entitled to say, when she issued her plaint, that these sums of money which then 
stood in the bank were hers. It is to be remembered that at this time the amount 
on the contract, if she was at all bound by the contract, was not due, because the 
time had not fully expired. There is only one further fact that need be mentioned, 
whicheis that in order to manage her affairs she had given to her husband a 
power of attorney with full authority to act for her and in her name. The 
Subordinate Judge, having come to the findings mentioned, held the lady was 
entitled to the declaration claimed and decreed accordingly. In the Chief Court 
the point was made, as indeed had been made before the Subordinate Judge, that 
under section 42, Specific Relief Act, the lady was not entitled to the declaration 
that she asked. Section 42 is quite plain that any person entitled to any right 
to any property 

“ may institute a suit against any person denying or interested to deny, his title to such 
character or right, and the Court may in its discretion make therein a declaration that he is so 
entitled, and the plaintiff need not in such suit ask for any further relief. Provided thatno Court 
shall make any such declaration where the plaintiff being able to seek further relief than a mere 
declaration of title, omits to do so.” 

The Chief Court held that the lady was entitled to ask for other relief and, 
therefore, she could not merely get her declaration of title. No doubt, as has 
been suggested, at any rate, one of the reasons for the proviso is to protect the 
revenue from having a suit brought without the proper ad valorem stamp fee 
having been paid. The stamp of a declaration is a nominal stamp fee, whereas, 
if other relief had been claimed it would have been ad valorem. It appears to 
their Lordships that in this case the plaintiff was clearly entitled to the declara- 
tion that she asked for and that she was not able to ask for any other relief. 
Soon after the suit was brought, but after the period at which the fixed deposit 
had expired, in other words, in December, 1934, on an application made before 
the Subordinate Judge, the banks submitted to pay to whomsoever the Court 
should decide had the title and thereupon they were discharged from the suit. 
Their Lordships do not stay to comment upon that, except possibly to say that it 
is not quite clear that that was the right course to take in a case where a declara- 
tion was claimed. It might well have been thought fit to allow the banks to 
remain in the suit for the purpose of being bound by the declaration that was 
sought, but they have in fact been dismissed from the suit and the action then 
proceeded against the present defendant who -may be treated for practical 
purposes as being the husband—the minor son for this purpose does not count. 
In those circumstances it seems to their Lordships that the lady was entitled to a 
‘declaration against the husband and there was no other relief she could properly 
claim against him ; indeed, once the banks had been treated as out of the case, 
which their Lordships think is the right way of treating it for this purpose, it 15 
concéded, quite rightly by counsel for the respondents, that there was no other 
relief which could be claimed against the husband. The money was in the banks 
and at the disposal of the plaintiff and it would have been impossible to make 
any other claim against the husband except for a declaration that the money in 
the banks was money which the plaintiff was entitled to have paid out to her. 


In those circumstances it appears to their Lordships that the decision of the 
Chief Court has ignored the true position, and that they ought to have dealt with 
the matter as though the respondent was the sole defendant and on that footing 
to have given the lady the declaration that she asked for. It may be desirable, 
however, to add a word or two about the position supposing the case was to be 
treated as one in which the banks had remained parties to the suit and whether 
relief could be asked against them. Upon that, all that is necessary to say is that 
any such claim would have involved what might have been a very difficult cause 
of action against the banks at that time. What is suggested is that the lady could 
have sued the banks straightway for the recovery of the money; but in fact the 
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banks would no doubt have said : 

““This is a case where we entered into relations with the husband who had actual authority 
under a power of attorney to act for his wife; he had obviously ostensible authority and probably 
actual authority and we cannot be bound to pay the money until the time fixed for the deposit 
has expired because the Jady, in thuse circumstances, would be bound by the terms of the deposit.” 

It seems to their Lordships impossible to suppose the lady in those circum- 
stances would have been bound to claim relief against the banks for immediate 
payment of the money. That is an argument which has been used before their 
Lordships. But it appears to be unnecessary to decide that matter because it is 
quite sufficient for their Lordships to determine the matter on the position, as in 
fact 1t is and was when it arose before the Chief Court, namely, that the banks 
were no longer there, they having been dismissed. Therefore, the proviso is 
quite irrelevant in so far as it relates to possible relief claimed against the defen- 
dants. It is well settled that the “other relief” mentioned in the proviso must be 
“other relief” against the defendant himself against whom the declaration is 
sought, and the banks have ceased to be defendants. For these reasons it appears 
to their Lordships that this is a very plain case of the lady being entitled to a 
declaration in respect of property of which otherwise she would have been deprived. 
She seems to have been properly advised to claim the relief which she did claim 
and in their Lordships’ opinion it ought to be granted. In the result therefore 
their Lordships have come to the conclusion that this appeal should be allowed, 
the decree of the Chief Court set aside and the decree of the Subordinate Judge 
restored, Their Lordships will humbly advise His Majesty accordingly. The 
respondent must pay the costs in the Chief Court and of this appeal. 


+ Solicitors for Appellant : Barrow Rogers & Nevill. 


Solicitors for Respondents: Hy. S. L. Polak & Co. 
K.S. m i Appeal allowed. 


[PRIVY COUNCIL.] 
(On appeal from the Higb Court of Judicature at Calcutta.) 


PRESENT :—Lorps ATKIN, RUSSELL or KILLOWEN AND PORTER AND SIR 
GEORGE RANKIN. 
Jitendra Nath Roy .. Appellant” 

a, 

Samarendra Nath Mitter and others .. Respondents. 

Civil Procedure Code (V of 1908), Order 92, rules 6 and 7—Transfer by guardian to a stranger to the suit, 
of decree in favour of minor—Leave of Court not necessary. 

Rule 7 of Order 32, Civil Procedure Code, cannot have been intended to require the leave of 
the Court to an agreement, for example, made with a non-party to finance a suit, whether with a 
stipulation to receive part of the proceeds or not. The phrase “ agreement or transfer with reference 
to the suit” means agreement with a party to the suit and does not cover a transfer of a decree to 
some one then unconnected with the suit even assuming that such transfer could properly be described 
as an agreement. i 

Venkatakrishnayya v. Kanakayya, (1938) 1 M.L.J. 775 : LL.R. (1938) Mad. 819 (F.B.), approved. 

The words “ received by the guardian ” in rule 6 of Order 32 do not mean received either directly 
or indirectly and receipt by the guardian of the price of the assignment to a third party of a decree 
in favour of the minor is not receipt by way of compromise or under a decree or order in favour of 
the minor. Accordingly leave of Court is not necessary for such a transfer. 


Samorendra Nath v. Ashutosh Roy, A.I.R. 1939 Cal. 588, reversed. 

J. M. Pringle for Appellant. 

Respondents ex parte. 

Their Lordships’ Judgment was delivered by 

LORD ATKIN.—These are consolidated appeals from the judgment of the 
High Court of Calcutta reversing a judgment of the First Subordinate Judge cf 
Hooghly. The question was as to the right of one Jitendra ncw deceased whem 
the present appellants represent to execute a decree of which he was an assignee 


* P. C, Appeal No, 41 pf 1941. 25th February, 1943, 
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from the then existing decree-holder. ‘The matter arises in a suit brought in 1923 
by the three surviving grandsons of Ishan Chandra Mitter against Tarubala Dasi 
the widow of their deceased uncle for the partition of the joint ancestral property. 
It is only necessary to summarise the proceedings which led to the present claim 
by Jitendra. In 1924, by a decree confirming a compromise agreement it was 
provided that the immovables should be divided, the widow to reccive one-third 
share, and until partition to be paid Rs. 1,400 per month. Difficulties seem to have 
arisen in the course of the partition: the monthly payments were not duly paid, and 
the ae on several occasions had obtained leave to execute the decree, but without 
much success. In February, 1936, the widow by registered deed of surrender 
surrendered to the first two appellants, the infant sons of her daughter Umarani, all 
her interest in the estate including arrears of the monthly payments. On 20th 
June, 1936, the widow died and on 24th June, 1936, the two iniants were substituted 
in the record for the widow, their father Anath being appointed their guardian 
ad litem. In September he died and in November, 1936, his widow Umarani the 
mother of the infants was appointed guardian ad litem in his place. On gth August, 
1937, by a registered deed of sale Umarani as next friend and natural guardian of 
the infants sold to her father Jitendra for Rs. 1,28,000 certain immovable properties 
including some of the properties of the estate under partition, the decrees in the 
suit, and certain surplus sale proceeds then in Court. ‘he deed recited that Jitendra 
had financed Tarubala Dasi in the litigation to the extent of Rs. 3,11,969 of which 
Rs. 1,78,868 remained unpaid. He made an allowance of Rs, 65,868 leaving 
a net balance of Rs. 15,000 due to the transferor which was duly paid. ‘The learned 
Judges in the High Court have expressed a doubt as to whether this agreement was 
for the benefit of the infants, but naturally made no pronouncement about it as the 
question was not before the Court. Their Lordships for the same reason abstain 
from expressing any opinion on this topic. On 8th February, 1938, the Subordinate 
Judge on the application of Jitendra added him as a defendant to the suit. The 
application was supported by the pleaders for the infants and not opposed by the 
plaintiffs. On 1oth February, and 25th February 1938, Jitendra made the two 
applications the subject of the consolidated appeals now before the Board. The 
application of 25th February which should have been made first was for leave to 
execute the decree for payment in respect of the execution applications then pending, 
and that of 1oth February was to transfer the decree for execution so far as payments 
from ist May, 1937, to 31st January, 1938, were concerned, to the Court of the 
District Judge, 24. Parganas. The application was opposed by the appellants on 
various grounds which were disposed of by the Subordinate Judge. The only ground 
with which the appeal is concerned is that no leave of the Court to transfer had 
been obtained from the Court, and that the provisions therefore of Order 32, rules 
6 and 7 were an answer to the application. ‘The rules in question are as follows : 


“ Order 32, rule 6.—(1) A next friend or guardian for the suit shall not without the leave of the 
Court receive any money or other movable property on behalf of a minor either—(a) by way of 
compromise before decree or order, or (6) under a decree or order in favour of the minor. 


Order 32, rule 7—(1) No next friend or guardian for the suit shall, without the leave of the Court 
expressly recorded in the proceedings, enter into any agreement or compromise on behalf of the 
minor with reference to the suit in which he acts as next friend or guardian. 


(2) Any such agreement or compromise entered into without the leave of the Court so recorded, 
shall be voidable against all parties other than the minor.” 

The learned Judge appears only to have had rule 7 argued before him. He 
came to the conclusion that the transfer in question was not within the meaning of 
the rule “an agreement with reference to the suit: and being satisfied that 
there was no other valid objection granted the application. Appeals were taken 
on both applications to the High Court. The learned Judges were of the same 
opinion as the Subordinate Judge on rule 7 : and their Lordships agree with them. 
They took the view that in the rule in the phrase ‘‘ agreement or compromise with 
reference to the suit” the words mean agreement with a party to the suit: and do 
not cover a transfer of a decree to someone then unconnected with the suit even 
assuming that such transfer could properly be described as an agreement. They 
expressed their agreement on this point with a decision of the Full Bench of the 
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Madras High Court in Venkatakrishnayya v. Kanakayya1, which is precisely in point. 
It appears to their Lordships that it cannot have been intended to require the leave 
of the Court to an agreement, for example, made with a non-party to finance a sult, 
whether with a stipulation to receive part of the proceeds or not. The conjunction 
of the word ‘‘ agreement ’’ with the word ‘‘ compromise ” appears to indicate the 
kind of agreement intended. On this part of the case the applicant succeeded : 
but as there was no appearance for the respondents in the present appeal their 
Lordships have thought it proper to consider a ground on which they might have 
relied to support the decision in their favour. Their Lordships however agree with 
the two Indian Courts on this point. 


But the High Court were in favour of the present respondents on rule 6. They 
considered that “received by the guardian’? meant received either directly or 
indirectly and that the object of the rule would be defeated if the guardian could 
assign a decree to a third party and as consideration receive money from the third 
party which might form part of the sum to be received by him from the judgment- 
debtor. ‘Their Lordships cannot agree with this view. In fact, in the present case, 
it seems to have been overlooked that the consideration given is only in part given 
for the assignment of the decree and the arrears under it. But the plain position 
seems to be that the guardian neither received from Jitendra any money by way of 
compromise nor under a decree in favour of the minor. Jitendra was to receive 
money under the decree if he could: and the guardian only received the price 
of the assignment of the decree. The plain words must prevail. The learried 
Judges of the High Court in their judgment stated that ‘‘ most of the grounds specified 
in the two objection petitions would only be relevant at a later stage of the execution 
proceedings.” There can be no doubt that they did not thereby mean to preclude 
the appellants from contending as they do that the grounds in question have already 
been determined between the parties and are res judicata. As appellants’ counsel 
expressed some anxiety on this matter it may be as well to make it clear that the 
contention of res judicata is open to them in any future hearing. It should be men- 
tioned that since the decision in the High Court Jitendra has died and the present 
appellants are substituted as his heirs. For the reasons above given, the appeals 
must be allowed, the orders of the High Court set aside, and the orders of the 
Subordinate Judge restored, and their Lordships will humbly advise His Majesty 
accordingly. ‘The respondents must pay the costs of the appeals to the High Court 
and of the present appeals. 


Solicitors for Appellants: A. F. Hunter & Co. 
Respondents ex parte. 


K.S. —— Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice MOCKETT AND MR. JUSTIGE HAPPELL. 
K. Nambi Doss .. Appellant* 


U. 

The Examiner of Local Fund Accounts, Madras, by Sri R. 

Rajagopala Ayyar .. Respondent. 

Madras Local Boards Act (XIV of 1920), Surcharge Rules, rule 5—President of Panchayat Board— 
Neglect in preparing estimates—Personal liability owing to personal conduct—Whether Court can surcharge kim. 

The President of a Panchayat Board was surcharged a certain sum under rule 5 of the Surcharge 
Rules of the Madras Local Boards Act. It was clear from the evidence that owing to negligence 
on his part there was loss consequent upon incorrect estimates, and the lower Courts held that the 
President was properly surcharged. On the question whether he should be personally held liable, 

Held, that in the circumstances of the case, since the President had done acts himself on his own 
responsibility which unless there was complicity between him and the other members of the Board 
-must have misled them and caused the defective estimates escape their notice, he was personally 
responsible. ; 

Secretary of State for India in Council v. Sivasankaram Pillai, (1935) 70 M.L.J. 404 : I.L.R. 59 Mad. 
876, distinguished. 

1. (1938) 1 M.L.J. 775 : LL.R. (1938) Mad. 81g (F.B.). 
* A, A. O. No. 178 of 1941. ‘ 14th August, 1942. 
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Appeal àgainst the order of the District Court of Tinnevelly dated 26th August, 
1940, “and made in O. P. No. 107 of 1938. 


S. Ramaswami Aiyar for Appellant. 
The Government Pleader (K. Kuttikrishna Menon) for Respondent. 
The Court delivered the following i 


Jupoments : Happell, 7—The appellant was the President of the Panchayat 
Boar of Veeravanallur and on the 12th November, 1938, he was surcharged in 
a sum of Rs. 240-14-0 under rule 5 of the Surcharge Rules of the Madras Local 
Boards Act. He filed a petition in the Court of the District Judge of Tinnevelly 
to have the surcharge set aside. ‘The petition was dismissed and this appeal is 
against the order of the District Judge. 


The surcharge was made in connection with a payment of Rs. 683-14-0 for the 
repair of a stretch of road within the Veeravanallur Union limits. ‘Lhe objecticn 
taken was that the appellant had provided in the estimates fcr leads for metal, 
gravel and earthwork of unnecessary length. Rule 5 of the Surcharge Rules pro- 
. vides that any auditor empowered by the local Government may charge against 
any person responsible therefor the amount of any deficiency or Icss incurred by the 
negligence or misconduct of that person. In short, therefcre, the appellant was 
surcharged on the allegation that thrcugh his negligence the estimates fcr the 
repair of the road had provided for leads for the material required of a length 
beyond the necessary length which had resulted in a loss of Rs. 240-14-0. 


The first question is, therefore, whether the leads provided for in the estimates 
were in fact unnecessarily long. ‘The evidence on which the learned District Judge 
had to decide this question was the evidence of the appellant himself and the evidence 
of a local fund Assistant Engineer who, after the Veeravanallur Board had been 
suspended, check-measured for the District Board the work dcne under the estimates 
now in question. ‘The relevant part of his evidence was this. He said that for metal 
four furlongs had been allowed, whereas the proper lead was two furlongs, that fcr 
gravel one mile three furlongs was allowed whereas the proper lead was two furlcngs, 
and that for earth-work a lead of 250 yards was given whereas no lead was required. 
The appellant’s evidence in examination in chief was extremely brief and on the 
question at issue he said merely that the metal, gravel, earth, etc., had been taken 
from the places for which they were billed for. It would be difficult in any case 
to say that the learned District Judge was not entitled to prefer the eviderce cf the 
expert witness to the perfunctory evidence of the appellant. ‘There were, hcwever, 
circumstances in the case which can leave no room for doubt at all that the evidence 
of the Engineer was rightly preferred to that of the President. Under rule 53 of 
the Union Manual the sanction of the Union Panchayat is sufficient only fcr works 
the cost of which does not exceed Rs. 250. For works ccsting mcre than that 
amount, the sanction of the District Board is necessary. Further under rule 57 all 
works costing Rs. 100 or less executed in Unions are to be check-measured Ly the 
Chairman of the Panchayat Board while those costing mcre are check-measured 
by the President of the District Board or by a responsible cfficer under his crders. 
The appellant did not prepare one estimate for the work, althcugh the stretch of 
road to be repaired was continuous and it was all repaired by the same contractcr. 
He prepared seven separate estimates each for an amount of Rs. 97-12-0 cr Rs. 
g7-10-0. The result of this procedure on his part was that the Panchayat Bcard 
was enabled with some semblance of legality to sanction al] the seven estimates, 
which they did, and that the work was check-measured by the appellant himself 
instead of by the District Board President or a responsible cfficer of the District 
Board. It is certainly a most extraordinary procedure to draw up seven separate 
estimates for one stretch of road, the contract for the repair of which was with cne 
contractor; and the learned District Judge was undoubtedly entitled to draw an 
inference adverse to the appellant from the way in which these estimates were 
separately prepared and put through the Panchayat Board. I have no doubt, 
therefore, that the District Judge was right in accepting the evidence that the 
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loss of Rs. 240-14-0 had been caused by the fact that leads of unnecessary length had 
been included in the estimates. 


The next question is whether this loss was due to negligence on the part of the 
appellant. As already stated, the appellant’s own case is that the leads were correct. 
He also, as appears fiom raragraph 7 cf Lis petition, stated that it was he himself 
who allowed these leads. It is plain, even if the leads were not given wrongly of 
design, that the slightest inquiry in his own village would have apprised the appellant 
of the correct distances to be shown. He was therefore in my opinion, foy this 
reason, guilty of negligence. The fact of his negligence however is established on 
still stronger grounds. Quite apart from any question of misconduct the appellant 
should have known that it was most improper for seven separate estimates each 
below Rs. 100 to have been prepared ; and, if a proper and consolidated estimate 
had been prepared, the sanction of the District Board and consequent expert exami- 
nation of the estimates and check-measurements of the work would have been 
required. The negligence therefore of the appellant in not conforming to the 
correct procedure resulted in the absence of expert control and so to the loss of 
Rs. 240-14-0 through the defective estimates. On the facts, therefore, the District 
Judge was right, in my opinion, in holding both that there was a loss due to the 
incorrect estimates and that the loss was due to negligence. 


It has been argued by learned counsel for appellant that in any case the appel- 
lant cannot be made personally responsible since the estimates had to be and were 
sanctioned by the Panchayat Board so that, if any liability to surcharge was incurred, ` 
it was the Board as a body that should have been held liable and not the appellant 
personally. Insupport of this contention learned counsel has referred us to a decision 
reported in Secretary of State for India in Council v. Sivasankaram Pillai) and also to a 
decision of the Court of Appeal in England in The K ing v. Robert®. Neither of these 
decisions, in my opinion, is in point. The Secretary of State for India in Council v.- 
Stvasankaram Pillait was a case in which the President of a Iccal bedy had keen 
surcharged for alleged negligence in allowing appeals against profession tax which 
were time barred. It was held that the surcharge could not be sustained on the 
ground that the appellate body was the Board, and that the President had no more 
responsibility for the decision of the body than any other member of the Board. 
The English case cited is clearly distinguishable for the reason that the wording of 
section 247 of the Public Health Act and the wording of rule 5 (1) of the Surcharge 
Rules of the Madras Local Boards Act are not the same. In section 24.7 of the 
Public Health Act the words used are “the person accounting,” whereas in rule 5 
the words used are “any person responsible therefor,” plainly words of much 
wider scope than ‘‘a person accounting.” ‘Taking the plain words of rule 5 it 
seems to me impossible to say that the appellant cannot be held to be the person 
responsible for the loss. It was he who prepared the estimates, it was he who on 
his own admission estimated the leads, and it was he who, by dividing what should 
have been one estimate into seven estimates, made it possible for the Board to 
sanction them with the result that expert scrutiny was excluded. It is this which 
distinguishes the present case from the case reported in Secretary of State for India in 
Council v. Sivasankaram Pillai}. In Secretary of State for India in Council y. Sivasan- 
karam Pillait, the President was no more responsible for the decision of the 
Board than any other member. In the present case the President has done acts 
himself on his own responsibility which , unless there was complicity between him 
and the members of the Board, must have misled them and which caused the 
defective estimates to escape unnoticed. In my opinion, consequently, the appellant 
was rightly surcharged and his petition to the District Judge was rightly dismissed. 
1 would therefore dismiss this appeal with costs. 


Mockett, F.—I agree. 
K.G. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :— MR, JUSTICE KRISHNASWAMI AYYANGAR AND MR. Justice KUNFI 
RAMAN. 


Mukku Venkataramayya .. Appellant™ (Plaintiff) 
2. 
Mukku Tatayya alias Vasudevudu and others .. Respondents (Defts. 1, 3 to 10). 


Hindu law—Reunion—Distinction from partial partitton—Separation of one member—Others continuing 
joint—#roof of reunion—Luidence. 

There can be a partial partitién amongst the members of a family, partial in respect of some 
alone of the joint owners or in respect of some only of the joint properties. In such a case the joint 
family would continue with fewer members with diminished property. But if a general partition 
between all the members takes place, reunion is the only means by which the joint status can be 
re-established. Mere jointness in residence, food, or worship, or a mere trading together cannot 
bring about the conversion of the divided status into a joint one with all the usual incidents of jointness 
in estate and interest unless an intention to become reunited in the sense of Hindu law is clearly 
established. Reunion may be established not only by express contract but also by necessary inference 
from the acts and conduct of the parties. There is a material difference between a case of reunion 
and the case of a partial partition where one member alone ofa joint family separates himself from 
the other members leaving the latter to continue to remain together and enjoy the rest of the family 
property as coparceners without any special agreement among themselves. In such a case, the non- 
dividing coparceners cannot be said to have reunited after a disruption. But their jointness continues 
undisturbed by the separation of the dividing members. 


Pan Kuer v. Ram Narain Chowdhury, A.I.R. 1929 Pat. 353, referred to. 


. Appeal against the decree of the Court of the Agent to the Governor, East 
Godavari, Cocanada in O. S. No. 1 of 1931. 


K. Rajah Aiyar and K. Bhimasankaram for Appellant. 


V. Govindarajachari, Y. Ramaseshayya, M. V. Nagaramayya and Y. Sridhara Rao 
for Respondents. 


The Judgment of the Court was delivered by 


Krishnaswami Ayyangar, J.— This appeal arises out of a suit instituted by the 
appellant for a declaration of his exclusive title to the properties set out in three 
schedules attached to the plaint and for possession thereof. The first respondent, 
his younger brother disputes the claim, and contends that they are the joint pro- 
perties of both the brothers. Respondents 2 to 9 are said to be the adherents of 
the first respondent who have combined together for the purpose of keeping out 
the appellant from the enjoyment of the properties. 


‘The real fight however is between the two brothers, the appellant and the 
first respondent. Their father was one China Buchayya who had married two 
wives. By his first wife who died some time in 1893 he had three sons Venkata- 
ramayya (the appellant), Nagayya (now deceased) and Tatayya alias Vasudevudu, 
the first respondent. By his second wife whom he married soon after his first 
wife’s death he had three daughters. As usually happens in such cases, differences 
sprang up between China Buchayya, his second wife and children on one side 
and his sons by his first wife on the other. Itis probable that in 1903 these differences 
assumed sufficiently large proportions to render it expedient to have a partiticn. 
It is common ground thai there was in fact such a partition in the family in 1903 
as a result of which the father with his second wife and children separated and 
began to live apart from his sons by the first wife. One of the main questions in 
dispute between the parties is whether the father alone separated himself frem his 
sons leaving the latter to continue to remain joint or whether there was a division 
inter se between the sons as well, so as to bring about a complete disruption amongst 
all the members of the family. The second question which is equally important is 
whether, assuming there was such a disruption of status, there was a subsequent 
reunion as between the three sons of China Buchayya. ‘The case of the plaintiff- 
appellant is that the partition effected in 1903 was a complete division by metes 
and bounds by which not only the father but each of the dividing sons was allotted 
and received a separate share; that thereafter the appellant carried on business 
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for himself and acquired large properties in his own name and that the properties 
so acquired which are all described in the schedules to the plaint, belong exchusively 
to him. The first respondent on the other hand has contended here, as he did 
in the Court below, that he and his brothers continued to remain joint after their 
father divided away from them in 1903. He has also pút forward an alternative 
case that there has been a reunion amongst the brothers after the partition. ‘These 
contentions are raised in paragraphs 5 and 6 of his written statement which are as 
follows : 


“5, Itis not true that there was or ever intended to be a separation of interest among the sons. 
The division of movable properties into four shares might have been so effected with a view to ascertain 
and separate the share of the father, who was anxious to live apart. It was never intended to create 
any division in status among the sons inter se nor was it in fact considered as such by them. After 
the said division, the sons as before lived together as members of a joint Hindu family, enjoying the 
properties got in the partition. They were thus joint in estate and interest. 


6. Even after the first defendant attained majority, they all lived together as before as members 
of a joint family, making joint acquisitions and improving the family properties. After the death 
of Nagayya in 1908 (another brother now deceased), the whole property of the family devolved by 
right of survivorship on plaintiff and first defendant, who continued to live together as before. If for 
any reasons, the Court comes to the conclusion that by the said partition a division in status was 
created, in law, even among the brothers inter se, they continued joint living in estate and interest 
as described above, must be deemed to have been due to a lawful agreement of reunion, which re- 
constituted them a joint family with all its incidents and attributes.” 

It has to be observed that while the plea that the sons continued to remain 
joint in estate and interest even after the partition is definitely put forward, the 
case of reunion is not based on an agreement between the parties but is left as an 
inference to be drawn ‘“‘ from their joint living in estate and interest.” However 
that may be, there is no doubt that the issue of reunion has been definitely raised 
in the pleadings and the issues in the trial Court. There were in all six issues 
framed in the suit. But the more important ones are issues 1 and 2 which are as 
follows : 

“1, Whether the suit properties belonged exclusively to the plaintiff or whether they are the 
joint family properties of the plaintiff and the defendants 1 and 2? 

2, Whether there was a partition in 1903 between the plaintiff, the deceased Nagayya and the 

defendants and what is the effect of the partition of 1903. If there was a partition was there a 
subsequent reunion ? ” 
After discussing the evidence, oral and documentary, in great detail and after 
examining the several contentions advanced by the parties on the various issues the 
learned trial Judge has recorded his findings on both the above issues in the last 
but three paragraph of his judgment. The language here employed by the learned 
Judge can only mean that in his view there was no division inter se, between the 
brothers and they continued to remain joint in status even after the partition, the 
father alone having separated himself away from them. ‘The concluding sentence 
in this paragraph is 

“ The properties are therefore joint family properties and the effect of the partition was that the 
father only separated himself from his sons who continued to remain joint.” 

Further light is thrown upon this point by the observations contained in para- 
graph 21 of the judgment under appeal. Here he expresses the opinion that it was 
no doubt the intention of the father that the appellant and the first respondent 
should become separated, but that, however, was not the intention of the brothers 
themselves. His view based upon the evidence adduced in the case appears to be 
that the three brothers decided to remain joint, after their father separated frem 
them. Ofcourse, there can be a partial partition amongst the members of a family, 
partial in respect of some alone of the joint owners or in respect of scme only of the 
joint properties. In such a case, the joint family would continue with fewer members 
or with diminished property. But if a general partition between all the members 
takes place, reunion is the only means by which the joint status can be re-established. 
Mere jointness in residence, food or worship or a mere trading together cannot 
bring about the conversion of the divided status into a joint one with all the usual 
incidents of jointness in estate and interest unless an intention to beccme reunited 
in the sense of the Hindu law is clearly established. The rule is, if I may say so 
with. respect, correctly stated by the Patna High Court, in Pan Kuer v. Ram Narain 
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Chowdhury, where the learned Judge observes that 

“ to tstablish it (reunion), it is necessary to show not only that the parties already divided, lived 

or traded together, but that they did so with the intention of thereby altering their status and of forming 
a joint estate with all its usual incidents.” 
There is however a material difference between such a case of reunion and the 
case ofa partial partition where one member alone of a joint family separates himself 
from the other members leaving the latter to continue to remain together and 
enjoy the rest of the family property as coparceners without any special agreement 
amongst themselves. In such a case the non-dividing coparceners cannot be said 
to have reunited after a disruption. But their jointness continues undisturbed by 
the separation of the dividing member. We have found it necessary to make this 
statement of principle in view of the fact that the learned Judge dces not appear 
to have appreciated the correct legal position when he says 

“A partition in which the father alone has separated, and the sons have continued to remain 
reunited from the date of partition even without an express agreement is permissible under law.” 
The sentence in the judgment which follows immediately thereafter contains the 
correct principle. The learned Judge states : 

‘¢The question as to whether the brothers united together and carried on their business 
after partition is therefore a question of fact. No express agreement for the purpose was necessary, 
and their in‘ention has to be inférred from their subsequent conduct, and the way in which the 
plaintiff carried on the business subsequently.” 

It is true that an agreement to reunite must be established. But this can be done 
not only by express contract but also by necessary inference from the acts and 
conduct of the parties if they are sufficiently strong and cogent. 

The first question that has to be considered is the nature of the partition arrange- 
ments effected in 1903 and 1904 between China Buchayya and his three sons Mukku 
Venkataramayya (appellant), Nagayya and Tatayya (first respondent). What 
happened at the time is set out in an agreement (Exhibit J) dated rath March, 1904, 
executed by Mukku China Buchayya in favour of his three sons of whom Tatayya 
was at the time a minor. It states: 


“< Out of the entire movable and immovable properties belonging to us, among our joint family; 

in Jilugumalli village, Polavaram division, Godavari district, excluding the amount under the deed 
(of partition) settled previously by Vandanapu Rukkayya and others, we shall divide the remaining 
property into four shares in all, i.e., three shares for you three (individuals) and one share for me; 
and the four of us shall execute four partition lists. You shall sign on my partition list and I shall 
sign on your partition lists. After the entire property has been partitioned, we shall go to Lakkavaram 
village with the lists and execute partition deeds on proper stamp paper. We shall not raise dispute 
against one another among us. Ramiah shall have the minor’s property in his possession, and after 
the minority is over, shall deliver possession of the same to the minor according to the partition list. 
Ramiah shall maintain the minor at his own expense, without any profit or loss being (calculated) 
in respect of the minor’s property, and the minor shall be liable to any acts of God or State with regard 
to the said property along with that of Ramiah. In respect of the movable and immovable properties 
divided according to the aforesaid shares, we shall not dispute with one another among us four indi- 
viduals, and each shall enjoy his respective share of property with powers of gift, sale, etc. It has 
been agreed that those who are not willing to go to Lakkavaram village and execute the documents, 
shall pay Rs. 200 towards charity for effecting repairs to the Rama Bhajana Chavidi (worship hall) 
at Jilugumalli village.” 

The contents of this document, the genuineness of which has not been challenged 
before us, make it abundantly clear that the family properties were to be divided 
into four shares and each one of the members should take and enjoy the share 
allotted to him absolutely. The arrangement was that there should be four partition 
lists in the first instance incorporating the division of the movable and immovable 
properties as and when effected, finally to be followed by the execution of a fcrmal 
deed of partition to be registered at Lakkavaram. There has been however no such 
deed brought into existence. But there can be no doubt that the partition lists 
contemplated by this agreement did come into existence. One such list, that 
relating to the share of the appellant, has been brought into Ccurt and marked as 
Exhibits A to A-2. It shows that the family vessels and utensils were among the 
first to be divided on 1st October, 1903. Subsequently on several dates up till 16th 
December, 1904, the rest of the family movable properties appear to have been 
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divided. The value of the articles and outstandings which fell to the share of the 
appellant was Rs. 3;896-6-1. - The list contains the signatures of the father China 
Buchayya and of his three sons, the youngest Tatayya minor being represented by 
his elder brother and guardian Mukku Venkataramayya, the appellant. Reference 
may also be made to another document Ex. VII referred to in Ex. J as the partition 
paper. Ex. VII is dated gth October, 1903 and purports to be an agreement 
executed by China Buchayya and his three sons embodying the arrangement arrived 
at for the division of the house and sites in the Jilugumalli village: Provision was 
also made for having the marriages of the unmarried members being pefformed 
and for the conduct of the annual ceremonies of Mukku Guramma and for the 
‘payment of a sum of Rs. 100 to one of the daughters of China Buchayya. It was 
arranged that the father should be given the eastern portion of the family house 
including the godown and pandal. But he was to pay out of his separate moneys 
a sum of Rs. 400 to the soris. The western portion was allotted to the three sons 
along with the courtyard on the western side. The courtyard on the northern 
side of the house was to be taken by the father and the sons in four shares. ‘This 
document also records the agreement of the parties that the movables were to be 
divided in four shares between the four members. In this document again the 
indications are clear that the division contemplated was not one between the 
father on the one side and the sons on the other but was intended to be a complete 
division between all the members inter se. The fact that the residential portions 
allotted to the three brothers were not separately marked out is a circumstance of 
little consequence in view of the actual statements contained in the document. 
The arrangement recorded in Ex. VII purported to have been made according to 
the suggestions of certain mediators, namely, Vendanapu Rukkayya, Tadikimalla 
Chandrayya, Gudimetla Ramayya and others. A registration copy of a will left 
by China Buchayya dated 5th March, 1906, has been exhibited in the Court below 
as Exhibit B. In this will Buchayya states that from the rst October, 1g03, he and 
his sons had been messing separately and residing separately and also referred to 
the division of the entire movable and immovable properties of the family into 
four shares, his three sons taking three shares and himself taking one share. It is 
also stated that each of his sons was enjoying his respective share separately though 
‘Fatayya being a minor his share was in the possession and management of the 
two elder sons. We have no doubt that the statements contained in the will represent 
what happened but we prefer not to base our judgement on them as it is doubtful 
whether they -are legal evidence. Ex. K is a letter dated 2nd September, 19c8, 
written by three of the mediators named in Ex. VII. It is addressed to the appellant 
and refers to the undertaking contained in Ex. J by which the appellant undertcck 
to be in possession of Tatayya’s share and hand it over to him after minority. ‘The 
letter then goes on to state that the father China Buchayya had complained that 
in spite of Tatayya having attained majority his share had not been delivered to 
him and a receipt obtained for the delivery. The evidence of the appellant is that 
on the receipt of the letter he handed over to his brother Tatayya the share belonging 
to him and obtained receipts which he says he sent to the father. The learned 
Judge in the Court below has refused to accept this evidence and we see no reason 
to differ from him.’ The omission to deliver his share is a circumstance of importance 
in considering the question whether the brothers lived together as members of a 
joint family even after the partition. These documents contain definite evidence 
that the partition intended and specifically agreed to be carried out by the parties 
was one between all the four members of the family. 


Further light is thrown upon the nature of the partition by the information 
contained in the family account book. | 
x l a * % 


3 _[His Lordship discussed the evidence and concluded as follows :] 


. We are of opinion that the documentary evidence clearly establishes the division 
inter se between the brothers, and that it was not merely one. between the father 
on the one hand and the sons on the. other, We have been taken through the 
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relevant portions of the oral evidence on this point, but it is enough to say that it is 
hot of such a character as to merit reliance being placed on it. 


The next and the only other question that requires to ke considered is whether 
there‘has been a reunion between the brothers after the partiticn of 1663-04. 
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. [His Lordship reviewed the evidence and concluded as follows :] 


The circumstances and documents referred to above are sufficient to shcw 
that the learned Judge’s finding is right and cannot seriously be disputed. We- 
consider that no purpose is to be served by a detailed consideration of the other 
documentary and oral evidence in the case all of which have received careful atten- 
tion at the hands of the learned Judge. We have no hesitation in concurring with 
his finding that after the partition of 1903 the appellant and the first respcndent 
lived and traded together, acquired and enjoyed the properties in suit on the fc cling 
that they were members of a joint family with the intention of having a division 
at some time in the future. Though the learned Judge has not stated his finding 
in these words, we consider that this in effect is his finding. This conclusion is, in 
our opinion, irresistible on a review of the entire evidence. 


The question then is, whether this finding is sufficient to support a case of 
reunion. We are conscious that the-burden of proof is heavily on the respcndent 
and also that proof of mere jointness in residence, fcod and worship dces not neces- 
sarily make out reunion. What is to be established is that not only did the parties 
who had divided lived and traded together, but that they did so with the intenticn 
of thereby altering their divided status into a joint status with all the usual incidents 
of jointness in estate and interest. In our opinicn the way in which,the krcthers 
dealt with each other leaves no rocm for doubt that it was their delikérateintenticn 
to reunite so as to reproduce the joint status which had existed Lefcre the partiticn 
of 1903. The immediate object of the partiticn was to enable the father to live 
separately from his sons by the first wife, as misunderstandings had arisen between 
them. As between the sons themselves there never was any reascn fcr a sep araticn 

‘inter se and there can be no doubt that the mcment they separated away frcm their 
father they desired to live and lived together in joint status. It is true that at that 
time the first respondent was a minor. But this can make little difference if after 
he attained majority he accepted the position in which the appellant and Nagayya 
had already begun to live together. In our view it is notnecessary that there shculd 
be a formal and express agreement to reunite. Such an agreement can be established 
by clear evidence of conduct incapable of explanaticn on any other feoting. Such, 
in our view, is the position here established. That being so, the claim of the appellant 
to the exclusive ownership of the properties in suit must be negatived. The appeal 
fails and must therefore be dismissed with costs. 

B.V.V. ——— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice MOCKETT AND MR. JUSTICE KrisHNAgwé M1 AYYANGAR, 


Virupaksha Reddi and another .. Appellants* (Plaintiffs) 


U. 
Chanalal Siva Reddi and others .. Respondents (Defendants). 

Provincial Insolvency Act (V of 1920), section 28 (2)— Power of father or manager of joint Hindu family 
to sell shares of other members in the family property—Does not vest in the Official Receiver as it is not 
property. 

Under the Provincial Insolvency Act which does not contain a provision similar to that found 
in section 52 (2) (6) of the Presidency Towns Insolvency Act, neither the father’s power nor the 
manager’s power to sell the shares of the other members of a joint Hindu family can vest in the Official 
Receiver on the adjudication as insolvent of the father or manager. 


Ramasastrulu v. Balakrishna Rao, (1942) 2 M.L.J. 457: I.L.R. (1943) Mad. 83 (F.B.), relied on. 
Appeal against the decree of the District Court cf Bellary in O. $. No. 7 of 1637. 
A. C. Sampath Aiyangar for Appellants. 

A. Gopalacharlu for Respondents. 
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The Judgment of the Court was delivered by 

Krishnaswami Ayyangar, J7.—This is an appeal from the preliminary decree 
passed by the District Judge of Bellary in a suit for partition instituted Ly the 
appellants, who are the sons of Chenabasavana Gowd. Chenabasavana Gcwd 
was the third defendant. The first two defendants are his elder brothers. Ayyana 
Gowd, the eldest, died during the pendency of the suit. His son was the fourth 
defendant in the suit and the third respondent here. Siva Reddy, the next brother, 
was the second defendant in the Court below and the first respondent inthe apreal. 
On the 16th February, 1932, Ayyana Gowd was adjudicated on a credit: r’s petition, 
I. P. No. 43 of 1931. Later, on the goth December, 1933, the two other brothers 
were also adjudicated insolvents. Afier the adjudicaticn the Official Receiver, 
in whom the property of the insolvents vested, sold on 8th March, 1934, items 2 to 
5, 12 to 33 and 34 in schedule B to Chinna Anjanappa who was the sixth defendant 
and now the fifth respondent. The appellants contended in the Court belcw that 
their interest in the family property did not vest in the Official Receiver and that 
the sale by him in favour of Anjanappa did not affect their interest at all. They 
also contended that Ayyana Gowd and his two brothers had by an oral partition 
in 1927 become divided in interest. In fact, they went further and said that the 
properties mentioned in schedule B fell to the share of their father Chenabasavana 
Gowd. Both these questions, namely, (1) whether there was a division as alleged 
by them, and (2) whether the sale by the Official Receiver in favour of the fifth 
respondent is binding on the appellants, were decided against them by the District 
Judge, and hence they have appealed. 

The learned District Judge did not try these questions on their merits because 
he held that there were previous decisions binding upon the parties which made 
the matter res judicata. When the two brothers Siva Reddi and Chenabasavana 
Gowd were sought to be adjudicated insolvents they set up the plea that they had 
become divided from their eldest brother Ayyana Gowd who alone it was said 
carried on the business which resulted in loss and consequent liabilities in favcur 
ofcreditors. It was their case that at the partition properties were separately allctted 
to the two younger brothers, Ayyana Gowd being given for his share a cotton ginning 
factory. The question of partition so set up was gone into in a proceeding to which 
the appellants’ father and the Official Receiver were parties and the decisicn was 
given by the District Court of Bellary that the alleged division had not been establish- 
ed. It seems to us that this decision precludes the appellants from re-agitating 
the question. In a dispute of this kind their father Chenabasavana Gowd must 
be taken to have represented not only himself but also his undivided sons who were 
asmuch interested in the dispute as himself. That beingso, we concur with the 
learned District Judge in holding that the finding that there was no division in the 
family in 1927 binds the appellants. 

On the second question, however, we are unable to accept the decision of the 
learned District Judge. At the time when he decided the case the decisions under 
the statutes relating to insolvency had left the question as to what vests in the 
Official Receiver on the adjudication of a father or managing member, in a state 
of uncertainty. There were two decisions of this Court, Seetharama Chettiar v. Cfficial 
Receiver, Tanjore! and Official Receiver, Anantapur v. Ramachandrappa*, both deciced 
under the Provincial Insolvency Act, which had held that the power of the father 
and of the manager respectively to sell the interests of the other members in the 
family property vests in the Official Receiver, on their adjudication as insclvents. 
But as the reasoning on which these decisions preceeded was found to be inconsistent 
with a later decision of the Privy Council in Sat Narain v. Sri Kishen Das, Same v. Bank 
of Upper India?, the question had to he reconsidered by a Full Bench in the case 
reported as Ramasastrulu v. Balakrishna Rao*, which, it is to be okserved, related to 
the power of a manager and not to that of a father. The Full Bench held that 
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the manager’s power does not devolve on the Official Receiver, and this result was 
reached on a consideration of the decisions of the Privy Council in Sat Narain v. 
Behari Lal? and Sat Narain v. Sri Kishen Das: Same v. Bank of Upper India? both of 
which had reference to the power of the father and not of the manager under the 
Presidency Towns Insolvency Act. The Court pointed out that the Privy Council 
had held the power to vest in the Official Assignee by virtue of the special provision 
contained in section 52 (2) (b) of the Presidency Towns Insolvency Act; for which, 
it is to be remembered, there is no counterpart in the Provincial Act, and not because 
the power was or could be deemed to be property, as defined in the Act and capable 
of vesting in the Official Assignee under the vesting section. The effect of the 
Privy Council decisions was stated to be that they undoubtedly negatived the law 
as previously understood in this Court, and it was observed that if the power of the 
father is not property under the Presidency Towns Insolvency Act, it cannot be 
regarded as property under the Provincial Insolvency Act, and if the father’s power 
is not property, the power of the manager who is not the father cannot be property 
either. Itis plain on a reading of the Full Bench judgment that the line of reasoning 
adopted by the Privy Council in discussing the father’s power formed the basis of 
the decision with respect to the devolution of the manager’s power. 

The difference however is that while the father’s power being a power which 
he could exercise for his own benefit within section 52 (2) (b) of the Presidency 
Towns Insolvency Act would vest in the Official Assignee, the manager’s power 
would not, as his power is exercisable for the benefit of the family, and not for his 
own. It follows that under the Provincial Insolvency Act, which does not contain 
a provision simular to that found in section 52 (2) (b) of the Presidency Act, neither 
the father’s power nor the manager’s power to sell the shares of the other members 
of the family can vest in the Official Receiver. That being so, the Official Receiver 
in the present case had no right to sell the interests of the appellants in any of the 
items of family properties, and to that extent the sale of the 8th March, 1934, must 
be held to be inoperative. But this does not mean that the appellants are entitled 
to claim their share free from the binding debts of the family. Indeed in this as 
in every partition suit provision must be made for the discharge in the first instance 
of such debts, the balance alone being available for division between the members 
of the family. We have no doubt that the Court below will bear this principle 
in mind in adjusting the rights of the parties in the final decree to be passed. 


On behalf of the respondents it was argued that the sale made by the Official 
Receiver was a bona fide transaction effected for an adequate price and that it has 
been so found in I. A. No. 172 of 1934. That wasa petition filed by a creditor 
challenging the sale under section 68 of the Provincial Insolvency Act. The Dis- 
trict Court, as well as this Court on appeal, concurred in dismissing the application 
on the ground that it was not shown that the sale had been made either fraudulently 
or for an inadequate price. To this application the appellants were not parties, 
neither was their father. The Official Receiver was a party, but he could not 
represent the appellants although he did represent the father to the extent of his 
interest in the property sold. We are clearly of opinion that the decision cannot 
bind the appellants, 

Next it was contended that in adjusting the equities between the parties in the 
final decree, the Court should try as far as possible to allot the items sold to the 
share of the fifth respondent, the purchaser. This is a principle which is very 
commonly applied in suits for partition and the Court always tries to do equity, 
if possible, by allotting to the alienee the items alienated to ‘him. We have no 
doubt that this principle will be kept in mind by the Court below. But we cannot 
agree that in making the adjustment the properties should be deemed to be of the 
`~ value at which they were sold in 1934. The proper course for the Court is to take 
the value of the properties at the time of the division and then effect a fair and 
equitable partition between the parties entitled. Except to this extent, the appeal 
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fails and must be dismissed. Although the appellants may be said to have succeeded 
to some extent, we consider that they have substantially failed in so far as the ultimate 
result is concerned. That being so, we direct that the appellants shall pay the 
costs of the fifth respondent and throughout bear their own which shall not however 
include the court-fee wrongly held to be payable by him in respect of the relief 
for the setting aside of the sale. l 


K.S. —— Appeal allowed in part, 
[THE FEDERAL COURT OF INDIA. | 


PRESENT :— SIR Maurice Gwyver, Chief Justice, Mr. JUSTICE VARADACHARIAR 
AND Mr. JUSTICE ZAFRULLA Kuan. 


Keshav Talpade -e Appellant* 
2. 
Emperor .. Respondent. 


Defence of India Act (1939)—Defence of India Rules (1939), rule 26—Validity—Section 16 (1) of the 
Act—Not applicable to order made under or by virtue of invalid rule. 


The Central Legislature had power to enact the Defence of India Act, 1939. Entry No. 1 of the 
Constitution Act gives the Central Legislature in any event power to legislate with respect to preven- 
tive detention in British India for reasons of State connected with defence and certain other 
specified matters. 


Rule 26 of the Defence of India Rules, 1939, in its present form goes beyond the rule-making 
powers which the Legislature has thought fit to confer upon the Central Government and is for that 
reason invalid. 


Where an order is made under or by virtue of a rule which is invalid and therefore of no 
force or effect, the order is a nullity and section 16 (1) of the Defence of India Act (providing that 
no order made in exercise of any power conferred by or under the Act shall be called in question in 
Court) has no application. 


G. N. Joshi (B.G. Thakar with him) instructed by R.G. Naik, Agent, for Appellant. 


N. P. Engineer, Advocate-General, Bombay (M. M. Desai with him) instructed 
by B. Banerjee, Agent, for Respondent. 


Str Brojendra Mitter, Advocate-General of India (H. R. Kazimi with him) 
instructed by K. Y. Bhandarkar, Agent, for the Governor-General in Council. 


The Judgment of the Court was delivered by 


Gwyer, C.7.—In this case, the appellant appeals against the refusal of a Division 
Bench of the High Court of Bombay to grant an order under section 491, Criminal 
Procedure Code, in the nature ofa writ of habeas corpus in order to secure the release 
of the appellant from detention under an order purporting to be made under rule 26 
of the Defence of India Rules. The appellant was arrested on 24th August last 
under rule 129, and an order for his detention under rule 26 was made by the 
Provincial Government on 27th August. The ground on which the appellant 
asked for an order under section 491 was that the Defence of India Act, 1939, and 
as a necessary corollary the rules made thereunder are ultra vires, since the Act 
purports to relate to the Defence of India, and no power is conferred on the Central 
Legislature or upon any other Legislature in India to legislate on that subject. 
This is a startling contention and, if it is sound, would have even more startling 
consequences. It is therefore necessary to examine closely the facts of the case and 
the relevant statutory provisions which have been brought to our notice. The 
appellant states that he was arrested by a police officer on 24th August, 1942, and 
detained in custody, that on 4th September, he was removed to the Thana jail ; 
and that he learned later that an order had been made by the Bombay Government 
dated 27th August, which is in the following terms : 

“ Whereas the Government of Bombay has received a report from the Commissioner of Police, 


Bombay, that the person known as Keshav Talpade has been arrested and committed to jail custody 
under sub-rules (1) and (2) respectively of R. 12g of the Defence of India Rules ; 

And_ whereas the Government of Bombay is satisfied that with a view to preventing the said 
Keshav Talpade from acting in a manner prejudicial to the defence of British India, the public 


safety, the maintenance, of public order and the efficient prosecution of the war, it is necessary to make 
the following order : 
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“Now, therefore, in exercise of the powers conferred by sub-rule (4) of rule 129 read with rule 26 
of the said: rules, the Government of Bombay is pleased to direct : (a) that the said Keshav Talpade be 
detained until further orders ; (b) that he shall be detained in the Thana District Prison until any 
other place for his detention is determined by a competent authority under sub-rule (5) of the said 
rule 26 ; and (c) that he shall for the purposes of the Security Prisoners Detention Conditions Order, 
1941, be classified as a Class IJ security prisoner.” 


The appellant further states that he is now detained in the Yeravada Central 
Jail, Poona. He denies that he has acted in any manner prejudicial to the defence 
_ of British India, the public safety, the maintenance of public order and the efficient 
prosecution of war; on the contrary he says that he believes in giving unqualified 
aid to the efficient prosecution of war. It is not disputed that he 15 in fact detained 
under the order to which we have referred. The two rules, 26 and 129, are in the 
following terms : 


“06. (1) The Central Government or the Provincial Government, if it is satisfied with respect 
to any particular person that with a view. to preventing him from acting in any manner prejudicial 
to the defence of British India, the public safety, the maintenance of public order, His Majesty’s 
relations with foreign powers or Indian States, the maintenance of peaceful conditions in tribal areas 
or the efficient prosecution of the war it is necessary so to do, may make an order ; (a) directing such 

_person to remove himself from British India in such manner, by such time and by such route as may be 
specified in the order, and prohibiting his return to British India ; (b) directing that he be detained ; 
(c) directing that, except in so far as he may be permitted by the provisions of the order, or by such 
authority or person as may be specified therein, he shall not be in any such area or place m British 
India as may be specified in the order ; (d) requiring him to reside or remain in such place or within 
such area in British India as may be specified in the order and if he is not already there to proceed to 
that place or area within such time as may be specified in the order ; (e) requiring him to notify his 
movements or to report himself or both to notify his movements and report himself in such manner 
at such times and to such authority or person as may be specified in the order ; (f) imposing upon him 
such restrictions as may be specified in the order in respect of his employment or business, in respect 
of his association or communication with other persons, and in respect of his activities in relation to 
the dissemination of news or propagation of opinions ; (g) prohibiting or restricting the possession 
or use by him of any such article or articles as may be specified in the order; (A) otherwise regulating 
his conduct in any such particular as may be specified in the order : 


Provided that no order shall be made under clause (a) of this sub-rule in respect of any British 
Indian subject of His Majesty. 


_ Provided further that no order shall be made by the Provincial Government under clause (c) of 
this sub-rule directing that any person ordinarily resident in the province shall not be in the province. 
mk * * * * * * * * 


(3) An order made under sub-rule (1) may require the person in respect of whom it is made to 
enter into a bond, with or without sureties, for the due performance of, or as an alternative to the 
enforcement of, such restrictions or conditions made in the order as may be specified in the order. 


(4) Ifany person is in any area or place in contravention of an order made under the provisions 
of this rule, or fails to leave any area or place in accordance with the requirements of such an order, 
then, without prejudice to the provisions of sub-rule (6), he may be removed from such area or place 
by any police officer or by any person acting on behalf of Government. 


(5) So long as there is in force in respect of any person such an order as aforesaid directing that 
he be detained, he shall be liable to be detained in such place, and under such conditions as to mainten- 
ance, discipline and the punishment of offences and breaches of discipline, as the Central Govern- 
ment or the Provincial Government, as the case may be, may from time to time determine. 

(5-A) Where the power to determine the place of detention is exercisable by the Provincial 
Government, the power of the Provincial Government shall include power to determine a place of 
detention outside the Province : 

Provided that: (a) no such place shall be determined save with the previous consent of the 
Provincial Government of the Province in which the place is situate, or, where the place is situate 
in a Chief Commissioner’s Province, of the Central Government ; (b) the power to determine the 
‘conditions of detention shall be exercised by the Provincial Government of the Province in which the 
place is situate, or, where the place is situate in a Chief Commissioner’s Province, by the Central 
Government. 

(5-B) If the Central Government or the Provincial Government, as the case may be, has reason 
to believe that a person in respect of whom that Government has made an order under clause (b) of 
sub-rule (1) directing that he be detained has absconded or is concealing himself so that such order 
cannot be executed, the Government may: (a) make a report in writing of the fact to a Presidency 
Magistrate or a Magistrate of the First Class having jurisdiction in the place where the said person 
ordinarily resides ; and thereupon the provisions of sections 87, 88, and 89, Criminal Procedure 
Code, 1898, shall apply in respect of the said person and his property as if the order directing that 
he be detained were a warrant issued by the Magistrate ; (b) by notified order direct the said person 
to appear before such officer, at such place and within such period as may be specified in the order ; 
and if the said person fails to comply with such direction he shall, unless he proves that it was not 
possible for him to comply therewith and that he had within the period specified in the order informed 
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"the officer of the reason which rendered compliance therewith impossible and of his whereabouts, be 
‘ punishable with imprisonment for a term which may extend to seven years or with fine or with both. 


(5-C) The Central Government or the Provincial Government may, by general or special order 
made with the consent of the Crown Representative, provide for the removal of any person detained 
by it under sub-rule (1) to, and for the detention of such person in, any area administered by the 
Crown Representative. 


(6) If any person contravenes any order made under this rule, he shall be punishable with 
imprisonment for a term which may extend to five years or with fine or with both, and if such person 
has entered into a bond in pursuance of the provisions of sub-rule (3), his bond shall be forfeited, 
and any person bound thereby shall pay the penalty thereof, or show cause to the satisfacti8n of the 
convicting Court why such penalty should not be paid. 


129. (1) Any police officer or any other officer of Government empowered in this behalf by 
general or special order of the Central Government, or of the Provincial Government may arrest 
without warrant any person whom he reasonably suspects of having acted, of acting, or of being about 
to act,—(a) with intent to assist any State at war with His Majesty, or in a manner prejudicial to 
the public safety or to the efficient prosecution of war ; (b) in any area in which the Provincial Govern- 
ment has, by notification, declared that this clause shall become operative in a manner calculated 
to promote, or to assist the promotion of, rebellion against the authority of Government ; (c) in 
any prohibited place, protected place or protected area, or any other place or area as respects which 
an order has been made under rule g in a manner prejudicial—(i) to the safety of any such Place or 
area or of any industry, machinery or building in any such place or area ; (ii) to the output or effective 
control of any such industry or machinery. 


(2) Any officer who makes an arrest in pursuance of sub-rule (1) shall forthwith report the 
fact of such arrest to the Provincial Government, and, pending the receipt of the orders of the Pro- ` 
vincial Government, may, subject to the provisions of sub-rule (3), by order in writing, commit any 
person so arrested to such custody as the Provincial Government may by general or special order 
specify : 

Provided—(ż) that no person shall be detained in custody under this sub-rule for a period exceeding 
fifteen days without the order of the Provincial Government ; and (i) that no person shall be detained 
in custody under this sub-rule for a period exceeding two months. 


(3) If any person arrested under clause (e) of sub-rule (1) is prepared to furnish security, the 
officer who has arrested him may, instead of committing him to custody, release him on his executing 
a bond with or without sureties that he will not, pending the receipt of the orders of the Provincial 
Government, enter, reside or remain in the arreas in respect of which he became liable to arrest. 


(4) On receipt of any report made under the provisions of sub-rule (2), the Provincial Govern- 
ment may, in addition to making such order, subject to proviso 2 to sub-rule (2), as may appear to 
be necessary for the temporary custody of any person arrested under this rule, make, in exercise of 
any power conferred upon it by any law for the time being in force, such final order as to his deten- 
tion, release, residence or any other matter concerning him as may appear to the said Government 
in the circumstances of the case to be reasonable or necessary. 


(5) Subject to the condition that nothing in this sub-rule shall be deemed to extend the limits 
of detention prescribed in provisos 1 and 2 to sub-rule (2), the Provincial Government may direct 
that any person arrested under clause (a) or clause (b) of sub-rule (1) shall be removed to any other 
province of which the Provincial Government (hereinafter described as the second Government) 
has given its consent in this behalf, and thereupon such person shall be removed and the second 
Government shall take in respect of such person such action as may be lawful in like manner as if 
such person had been arrested within its province. 


(6) When security has been taken in pursuance of the provisions of sub-rule (3), the bond 
shall be deemed to be a bond taken under the Code of Criminal Procedure, 1898, by the Chief Presi- 
dency Magistrate or District Magistrate having jurisdiction in the area in respect of which the said 
security has been taken and the provisions of section 514 of the said Code shall apply accordingly.” 


Both rules were made by the Central Government under powers conferred by 


the Defence of India Act, 1939. Section 2 (1) of that Act provides that ; 
“the Central Government may, by notification in the Official Gazette, make such rules as 
appear to it to be necessary or expedient for securing the defence of British India, the public 
safety, the maintenance of public order or the efficient prosecution of war, or for maintaining 
supplies and services essential to the life of the community.” 
Sub-section (2) is as follows: 


' “ Without prejudice to the generality of the powers conferred by sub-section (1), the rules may 
provide for, or may empower any authority to make orders providing for, all or any of the following 
matters :” 
and then follow 35 paragraphs each of which sets out a matter or matters for which 
rules under the Act may be made. Apart from the general words in sub-section (1), 
para. (10) of sub-section (2) appears to be the only provision in the Act dealing with 
the apprehension and detention of suspects. Paragraph (ro) is in the following 


s 
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terms: 


“ the apprehension and detention in custody of any person reasonably suspected of being of 
hostile origin or of having acted, acting or being about to act, in a manner prejudicial to the public 
safety or interest or to the defence of British India the prohibition of such person from entering or 
residing or remaining in any area and the compelling of such person to reside and remain in any 
' area, or to do or abstain from doing, anything.” 

Counsel for the appellant contended that the Central Legislature had no power 
to enact the Defence of India Act, 1939, at all, because the ‘‘ defence of India ” is 
not tq be found among any of the entries in lists I, II or III in Schedule 7, 
Constitution Act. This is no doubt true, and it is plain from various provisions 
of the Act that the executive authority of the Governor-General with respect to 
` defence extends beyond matters with respect to which the Central Legislature has 
power to make laws : see for example sections 7, 8, 11 and 12 (or during the transi- 
tional period, before part II comes into force, sections 312 and 313). We need not 
enlarge on the general scheme of the Act, which is now well-known ; it is sufficient 
to say that list I sets out a number of matters in respect of which the Central Legis- 
lature has an exclusive right of legislation, list IJ a list of matters in respect of which 
the Provincial Legislatures have a similar exclusive right, and list III a list of matters 
in respect of which the Central and Provincial Legislatures have a concurrent power 
of legislation. There are one or two entries which are indirectly connected with 
defence such as entries Nos. 1 and 2 in list I and entry No. 34 in list III ; but many 
other entries in one or other of the three lists would clearly enable legislation of 
different kinds to be enacted which would in fact be effective for the purposes of 
defence. ‘Then section 102 of the Act provides that, if the Governor-General has 
declared by proclamation that a grave emergency exists whereby the security of 
India is threatened, whether by war or internal disturbance, the Central Legislature 
is to have power to make laws for a province or any part thereof with respect to any 
of the matters in the Provincial legislative list. Such a proclamation has been 
issued, and accordingly the Central Legislature has at the present time power to 
make laws with respect to any matter in any ofthe three lists. 


It is plain, we think, that entries in the legislative lists can be found which 
would justify legislation on most matters covered by the general words in section 2 (1), 
Defence of India Act, as well as by the more precise provisions set out in sub-section 
(2) with its thirty-five paragraphs. The draftsman of section 2 (1) appears to have 
adopted the language of the Emergency Powers (Defence) Act, 1939, which has been 
passed by Parliament, not altogether happily, seeing that with the possible exception 
of “ the maintenance of public order,” none of the purposes which he has set out are 
to be found under the same description among the matters comprised in the legis- 
lative lists. Counsel for the appellant however contended that legislation purporting 
to be with respect to “the defence of India” as such was ultra vires the Central 
Legislature altogether. So far as we understood him, he was prepared to admit 
that many of the provisions in the Act of 1939 could be justified by one or more 
entries in the legislative lists, if they stood by themselves ; but that if they purported 
to be provisions “‘ with respect to the defence of India,” then they were bad. He 
would not admit that some of the provisions in the Act might be good, even if 
others were bad for the reason which we have just given ; for he argued that the 
Act represented a single legislative scheme, every part of which was so closely 
interwoven with every other part that it was not possible to sever the valid from the 
invalid. This argument appears to us to be without any substance. If it can be 
shown that there are provisions in the Act of 1939 which are not covered by any 
of the entries in the legislative lists, then no doubt they will be open to challenge. 
It is, however, unnecessary in the present case that we should analyse for that 
purpose the Act and the rules made under it since entry No. 1 of list 1 gives the 
Central Legislature in any event power to legislate with respect to preventive 
detention in British India for reasons of State connected with defence and certain 
other specified matters, and we see no reason why it is not permissible to treat any 
provisions with respect to this as severable from the rest of the Act and rules even 
if all the latter are bad. We agree on this point with the High Court of Bombay. 
The High Court of Allahabad had substantially the same argument addressed to 
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them and arrived at a similar conclusion in Emperor v. Meer Singh}, see especially 
the judgment of Braund, J. : 

The Canadian and Australian cases cited on behalf of the appellant do not 
assist him. In those Dominions the subject of “ defence ” is a matter within the 
exclusive competence of the Dominion Parliament and the Commonwealth Parlia- 
ment respectively. In the Canadian case, Fort Frances Pulp & Power Co., Lid. 
v. Manitoba Free Press Co., Ltd.*, the question was whether Dominion 
legislation could be justified as a defence measure even though it trespassed on the 
provincial sphere, and the Privy Council returned an affirmative answer. similar 
conclusion was reached in Australia (Farey v. Burveit®), and therefore it is true to say 
that the Courts have decided that the Central Legislature has by implication both 
in Canada and Australia all the powers of legislating with respect to ‘‘ defence ” 
which section 102, Constitution Act, has expressly conferred on the Central Legis- 
lature in India. 

We therefore reject the main argument addressed to us on behalf of the appellant, 
and, if there were nothing more in the appeal, we should dismiss it without further 
discussion. ‘There is however another aspect of the case, which was not argued 
until the Court itself drew the attention of counsel to it ; for it seemed to us that it 
was open to question whether rule 26 itself in its present form was within the 
rule-making powers conferred by the Defence of India Act. If it is not within 
those powers, then it must be held void and inoperative, either in whole or in part ; 
and orders made under it will be similarly open to challenge. ‘The power conferred 
on the Central Government by section 2 (2) (x) of the Act [we leave aside fcr the 
moment the more general powers in sub-section (1)] is to make rules providing for 
the apprehension and detention in custody of any person reasonably suspected of 
being of hostile origin or of having acted, acting or being about to act, in a manner 
prejudicial to the public safety or interest or to the defence of British India. Under 
rule 26 it is enough that the Central or Provincial Government 

“is satisfied with respect to any particular person that his detention is necessary with a view 
to preventing him from acting in any manner prejudicial to the defence of British India, the public 
safety, the maintenance of public order, His Majesty’s relations with foreign powers or Indian States, 
the maintenance of peaceful conditions in tribal areas or the efficient prosecution of the war.” 

The references to His Majesty’s relations with foreign powers or Indian States 
and the maintenance of peaceful conditions in tribal areas were added to the original 
rule by Notification dated grd August, 1940. It will be seen that there is nothing 
about hostile origins. ‘‘ Reasonably suspected ” implies the existence of suspicions 
for which there is reasonable justification ; but by what test is the reasonableness 
of the justification to be determined ? Nothing is said in rule 26 about suspicions, 
reasonable or otherwise, that the person concerned has acted, is acting, or is about 
to act in a prejudicial manner ; those who framed it thought it sufficient to provide 
that the Government should be satisfied that the detention is necessary with a view 
to prevent the person concerned from acting in a prejudicial manner. We are 
compelled therefore to ask ourselves two questions: (1) whether ‘‘ reasonably 
suspected ” in the rule-making power means suspected on grounds which appear 
reasonable to the detaining authority or whether it means suspected on grounds 
which are in fact reasonable ; and (2) whether a statutory power to make a rule 
for the detention of persons reasonably suspected of having acted, of acting, or of 
being about to act in a certain specified way justifies the making of a rule which 
merely empowers Government to detain a person if it is satisfied that it is necessary 
to do so with a view to preventing him from acting in that way or in certain other 
ways also. 

We approach the consideration of these questions with the anxiety which a 
Court of justice must always feel where the liberty of the subject is concerned ; but 
we have at the same time to remember that the country is at war and that in war 
as it is known to-day every Government in the world has found it necessary to arm 
itself with powers unthought of and often unknown in time of peace. And though 
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it is well to remember that, as was said in one of the judgments delivered in a case 
before this Court some years ago, Courts of law ought to abstain from harsh and 
ungenerous criticism of acts done in good faith by those who bear the burden and 
responsibility of government, especially in times of danger and crisis, we are not on 
that account relieved from the duty of seeing that the executive government does 
not seek to exercise powers in excess of those which the Legislature has thought fit 
to confer upon it, however drastic and far-reaching those powers may be and however 
great the emergency which they are designed to meet. Nevertheless, we must 
constaittly bear in mind the purpose of the powers given, since to use the words of 
Lord Macmillan in Liversidge v. Sir John Anderson? : 

“ It is right so to interpret emergency legislation as to promote rather than to defeat its efficacy 
for the defence of the realm. That is in accordance with a general rule applicable to the interpre- 
tation of all statutes or statutory regulations in peace time as well as in war time.” 

In the case just cited the question before the House of Lords was the true 
construction of a regulation made under the Emergency Powers (Defence) Act, 1939. 
Section 1 (1) of that Act is substantially in the same terms as section 2 (1), Defence 
of India Act, 1939. Section 1 (2) there authorizes the making of defence regulations 
for a number of purposes [as section 2 (2), Defence of India Act, does], and among 
them 

“ for the detention of persons whose detention appears to the Secretary of State to be expedient 
in the interests of public safety or the defence of the realm.” 

Under this power a regulation was made in the following terms : 


“ If the Secretary of State has reasonable cause to believe any person to be of hostile origin or of 
associations or to have been recently concerned in acts prejudicial/to the public safety or the defence 
of the realm or in the preparation or instigation of such acts and that by reason thereof it is necessary 
to exercise a control over him, he may make an order against that person directing that he be 
detained.” 


The rest of the regulation [Reg. 18-B of the Defence (General) Regulations, 
1939] contains provisions covering the same ground as the latter part of rule 26 
of the Defence of India Rules, and there can be no doubt that the draftsman of 
both the Indian Act and rules had the English Act and rules before him. But 
there is one very striking difference. Lord Macmillan, after quoting the terms of 
the regulation- making power on the subject of detention which has been cited 
above, observes : 


“ There could be no clearer evidence of the intention of Parliament to authorize the abrogation 
in the public interest and at the absolute discretion of the Secretary of State of the ordinary law affecting 
the liberty of the subject. A perusal of the whole Act and of the subsequent Acts of 1940, is sufficient 
to satisfy any reader of the extraordinary interferences with the citizen’s most cherished rights of person 
and property which, in the view of Parliament, may be necessary and proper in the present grave 
national danger. In considering the interpretation of the regulation authorizing the Secretary of 
State to make detention orders, I therefore bear in mind that Parliament expressly contemplated 
that he should by regulation be empowered to do so at his absolute discretion . . . . In the 
next place, it is relevant to consider to whom the emergency power of detention is confined. The 
statute has authorized it to be conferred on a Secretary of State, one of the high officers of State 
who, by reason of his position, is entitled to public confidence in his capacity and integrity, who is 
answerable to Parliament for his conduct in office and who has access to exclusive sources of inform- 
ation. In a question of interpreting the scope of a power, it is obvious that wide discretionary 
power may more readily be inferred to have been confided to one who has high authority and grave 
responsibility.” 


Other noble Lords who took part in the case also emphasized the significance 
of the language which Parliament had used in giving the regulation-making power. 
Thus, Lord Maugham : 


“ There can plainly be no presumption applicable to a regulation made under this extraordinary 
power that the liberty of the person in question will not be interfered with, and equally no presump- 
tion that the detention must not be made to.depend (as the terms of the Act indeed suggest) on the 
unchallengeable opinion of the Secretary of State :” (at p. 219) ; 


and see per Lord Romer, at pages 281-2. 
In these circumstances the House of Lords, with the exception only of Lord 


Atkin, who delivered a dissenting judgment, found no difficulty in holding that a 
regulation made under the Act giving the Home Secretary power to detain any 
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person whom he has reasonable cause to believe to be of hostile origin or associations 
or to have been recently concerned in acts prejudicial to the public safety and so on 
only required the Secretary of State himself to be reasonably satisfied. Lord 
Macmillan puts the question in this way : 

“ Does [the Regulation] mean that the Secretary of State must have such cause of belief regarding 
the relevant facts as a Court of law would hold sufficient to induce belief in the mind of any ordinary 
reasonable man? Or does it mean that be must have such cause of belief as he himself deems to be 
reasonable? To require that a cause of belief shall be reasonable necessarily implies a reference 
to some standard of reasonableness. Is the standard of reasonableness which must be satisfied an 
impersonal standard independent of the Secretary of States own mind, or-is it the personal standard 
of what the Secretary of State himself deems reasonable? Between these two readings there is a 
fundamental difference in legal effect. In the former case the reasonableness of the cause which 
the Secretary of State had for his belief may, if challenged, be examined by a Court of law in order 
to determine whether he had such cause of belief as would satisfy the ordinary reasonable man, and 
to enable the Court to adjudicate on this question there must be disclosed to it the facts and circumstan- 
ces which the Secretary of State had betore him in arriving at his belief. In the latter case it is for 
the Secretary of State alone to decide in the forum of his own conscience whether he had reasonable 
cause of belief, and, if he has acted in good faith, (he cannot?) be called on to disclose to any one 
the facts and circumstances which have induced his belief or to satisfy anyone but himself thaf these 
facts and circumstances constituted a reasonable cause of belief” (page 248). 

It may be that the draftsman of the Indian Act and rules made thereunder 
intended that section 2 (2) (x) and rule 26 should have an effect similar to that 
which the House of Lords have now attributed to the Emergency Powers (Defence) 
Act, 1939, and regulation 18-B. It may be so ; but he has used different language. 
There is in the Indian Act no trace of an intention that any particular person or 
authority should exercise the power of detention. On the contrary, the selection 
of those who are to exercise this most important and exceptional power is left to be 
decided by the rules themselves (that is, by the executive which makes the rules). 
The vast area of the Indian sub-continent, the wholly different problems of Govern- 
ment which are to be found there, and the existence of eleven Provinces in addition 
to the Central Government besides other subordinate governing authorities, no 
doubt made it a more difficult task to select in advance an individual or individuals 
in whom these powers might be vested, as was done in the United Kingdom ; but, 
so far as we can see, there is nothing in the Act to prevent these powers being vested 
in any person or body, however insignificant or subordinate. It is one thing to 
confer a power to make a regulation empowering the Home Secretary to detain any 
person if he thinks it expedient to do so for a number of specified reasons ; it is 
another thing altogether to confer a smilar power on any person whom the Central 
Government may by rule choose to select, or to whom the Central Government 
may by rule give powers for the purpose. We are therefore left without any such 
guidance as the House of Lords had in Liversidge v. Sir John Andersont, when we 
find ourselves called on to decide whether it is enough that the authority which 
is to be given the power of detention under the rules should satisfy itself that the 
suspicions which it entertains are reasonable. If the words in section 2 (2) (x) 
were the apprehension and detention in custody of any person suspected by the 
apprehending or detaining authority on grounds which appear to them to be reason- 
able, no difficulty would have arisen ; but no such formula is used. But, even 
if we are to read the words as though they ran the apprehension and detention in 
custody of any person reasonably suspected by the apprehending or detaining 
authority, that does not seem to us necessarily to imply that the authority’s own 
belief in the reasonableness of their suspicions is not open to challenge. 

It might well be argued that since the apprehending or detaining authority 
could be any person in India whom the Central Government chose to select when it 
framed its rules, it can never have been intended that any person could be detained 
without trial and by mere executive act unless there were reasonable grounds in 
fact for suspecting that he had brought himself within the scope of para. (x). It will 
be said that the Central Government must be trusted only to make any rules vesting 
this power in responsible persons or authorities. The Central Government has in 
fact vested them in itself and in the Provincial Governments, that is to say, the 
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Governor-General in Council and the Governor and those who advise him whether 
Ministers or others. Inthe United Kingdom the number of persons detained under 
regulation 18-B, according to public statements madefrom time to time, has not been 
so large as to make it impossible for the Secretary of State to consider personally 
each case. We may take judicial notice of the fact that the numbers in India on 
the other hand have been, comparatively speaking, very large; and it is difficult 
to suppose that the Governor-General in Council or the Governors with their 
advisers have always been able to give their personal attention to each case ; so 
that the consideration of the facts must have been left in very many instances, to 
put it no higher, to officials, sometimes no doubt highly placed, but not necessarily 
so. In these circumstances those in whom the legal right to detain is vested might 
not always find it easy to form an opinion of their own whether the person apprehend- 
ed or detained is reasonably suspected or not. If this be so, it would certainly seem 
that the more natural construction of the words of para. (x) is that there must be 
suspicions which are reasonable in fact and not merely suspicions which some as 
yet unspecified person or authority might regard as reasonable. 


We do not however think it necessary to express a final opinion on the difficult 
point of construction involved in the first of the two questions we have propounded, 
in view of the answer which we find ourselves compelled to give to the second. ‘The 
second question was whether a statutory power to make a rule for the detention of 
persons reasonably suspected of having acted, or acting or being about to act in a 
manner prejudicial to certain: specified matters justifies the making of a rule which 
empowers Government to detain a person if it is satisfied that it is necessary to do so 
with a view to prevent him from acting in a manner prejudicial to any of the matters 
so specified, or to any of certain other specified matters as well. We need hardly 
point out the divergence between rule 26 and para. (x) of section 2 (2) of the Act, 
which is clearly intended to be the authority for making the rule. The Act autho- 
rizes the making of a rule for the detention of persons reasonably suspected of certain 
things ; the rule would enable the Central Government or any Provincial Govern- 
ment to detain a person about whom it need have no suspicions, reasonable or 
unreasonable, that he has acted, is acting, or is about to act in any prejudicial 
manner at all. The Government has only to be satisfied that with a view to pre- 
venting him from acting in a particular way it is necessary to detain him. ‘The 
Government may come to the conclusion that it would be wiser to take no risks, 
and may therefore subject a person to preventive detention against whom there is 
no evidence or reasonable suspicion of past or present prejudicial acts or of any 
actual intention of acting prejudicially ; and rule 26 gives it power to do so, We 
can find nothing in para. (x) which justifies a rule in such terms. The Legislature 
might have conferred upon the Central Government the power of making a rule 
as wide as this, but we are clear that it has not yet done so. A rule made under 
existing statutory powers can only confer a right to detain those persons who fall 
within the scope of para. (x), that is, persons reasonably suspected of the things 
mentioned in that paragraph. There is no power to detain a person because the 
Government thinks that he may do something hereafter or because it may think 
that he is a man likely to do it; he must be a person about whom suspicions of the 
kind mentioned in the paragraph are reasonably entertained. The Legislature 
having set out in plain and unambiguous language in para. (x) the scope of the 
rules which may be made providing for apprehension and detention in custody, 
it is not permissible to pray in aid the more general words in section 2 (1) in order 
to justify a rule which so plainly goes beyond the limits of para. (x): though if 
para. (x) were not in the Act at all, perhaps different considerations might apply : 
see Rex v. Halliday1. It may be that the Government has only made detention orders 
in the case of persons who are reasonably suspected in the manner required by 
para. (x), but that is immaterial; the question is not what the Government have in 
fact done under the rule, but what the rule authorizes them to do; and in our 
opinion it is impossible so to interpret the rule as to restrict its operation to the 
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suspected persons of para. (x). We are compelled therefore to hold that rule 26 in 
its present form goes beyond the rule-making powers which the Legislature has 
thought fit to confer upon the Central Government and is for that reason invalid. 


We have already drawn attention to the addition made to the rule in 1940, 
which empowers Government to detain persons with a view to preventing them 
from acting in a manner prejudicial to “ His Majesty’s relations with foreign powers 
or Indian States and the maintenance of peaceful conditions in tribal areas.” ‘These 
additional words are clearly suggested by entry No. 1 in list I of the legislagive lists, 
which authorizes the Central Legislature to legislate with respect to preventive 
detention for purposes connected with defence and the other matters which we 
have just mentioned. There can be no doubt therefore that it was competent for 
the Central Legislature to confer a power to make rules with respect to preventive 
detention in connexion with all these matters; but it seems to us very doubtful 
whether it can as yet be said to have done so. It has conferred the power to make 
rules with respect to detention for purposes connected with defence ; and from the 
express mention of defence alone in para. (x), it seems to follow that no power has 
been conferred to make rules with respect to detention for purposes connected with 
these other matters as such which it is plain that the language of entry No. 1 of 
list I regards as in a separate category from defence. We are therefore disposed to 
think that rule 26 would be in any event beyond the rule-making power which has 
been conferred, so far as regards the addition made to it by the Notification dated 
grd August, 1940; but having regard however to the view which we take of the 
rule as a whole, it is unnecessary tor us to consider whether or to what extent the 
addition is severable from the rest of the rule. We think it right to refer to certain 
observations made by one of the learned Judges in the Court below. He says this : 

“ As I have pointed out, there is no doubt that it was competent to the Government of Bombay 
to detain the applicant on the ground that his detention was necessary inasmuch as he was acting 
in,a manner prejudicial to the defence of British India and also for the maintenance of public order, 
It may be that the other two grounds given in the order are not justified by any of the items in 
schedule 7. But if the two or even one of the two grounds are justified as coming within the com- 
petence of the Indian Legislature, I do not think it makes any difference to the validity of the order 
if the Government of Bombay proceed to give further reasons which are not well founded.” 

We doubt whether this is a correct statement of the law. Ifa detaining autho- 
rity give four reasons for detaining a man, without distinguishing between them, and 
any two or three of the reasons are held to be bad, it can never be certain to what 
extent the bad reasons operated on the mind of the authority or whether the deten- 
tion order would have been made at all if only one or two good reasons had been 
before them. We confess that an order in the terms of that under which the 
appellant in the present case has been detained fills us with uneasiness. It recites 
that the Government of Bombay 

“işs satisfied that with a view to preventing the said Keshav Talpade from acting in a manner 
prejudicial to the defence of British India, the public safety, the maintenance of public order and 
the efficient prosecution of the war,” 
it is necessary to make an order of detention against him. ‘This reads like a mere 
mechanical recital of the language of rule 26. We do not know the evidence which 
persuaded the Government of Bombay that it was necessary to prevent the appellant 
trom acting in a manner prejudicial to the defence of British India, the public safety, 
the maintenance of public order and the efficient prosecution of the war; but we 
may be forgiven for wondering whether a person who is described as an authorised 
petition writer on the Insolvency side of the Bombay High Court was really as 
dangerous a character as the recital of all these four grounds in the order of detention 
suggests. The order does nothing to remove the apprehension we have already 
expressed that in many cases the persons in whom this grave power is vested may 
have had no opportunity of applying their minds to the facts of every case which 
comes before them. 

Our attention was drawn in the course of the argument to section 16 of the Act. 
Section 16 (1) provides “no order made in exercise of any power conferred by or 
under this Act shall be called in question in any Court.’ We are clearly of opinion 
that where the order is made under or by virtue of a rule which is invalid and 
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therefore of no force or effect, the order is a nullity and section 16 (1) has no 
application. 


We recognise that our decision may be a cause of inconvenience and possibly 
of embarrassment, even though temporarily to the executive authority. We regret 
that this should be so, especially in these difficult times ; but we venture to express 
an earnest hope that greater care may be taken hereafter to secure that powers of 
this extraordinary kind which may affect, and indeed have affected the liberty of 
so many of the King’s subjects in India, may be defined with greater precision and 
exactitude, so as to reduce to as small a compass as possible the risk that persons 
may find themselves apprehended and detained without legal warrant. 


The appeal will be allowed and the case remitted to the High Court of Bombay 
with a direction to the Court to dispose of the appellant’s application in the light 
of the observations made in our judgment. 

K.S. — Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR ALFRED HENRY LIONEL Leac, Chief Justice AND MR. JUSTICE 
LAKSHMANA RAO. 


Zohara Khathum Bi Bi .. Appellant! 


v. 
‘Mahaboob Bi by her son and agent, P. Abdul Haq Sahib .. Respondent. 
Pardanashin—Gift of house by—Independent legal advice— When essential. 
Mahomedan law—Gift conditional on donee paying over rents to donor during lifetime—Validity. 


The fact that the gift of a house was conditional on the donee paying over the rents to the 
donor during the latter’s lifetime does not render the gift invalid under Mahomedan law. 

Nawab Umjad Ally Khan v. Mst. Mohundee Begum, (1867) 11 M.I.A. 517, applied. 

The fact that the Sub-Registrar was not summoned to the house for registration of a deed of 
gift by a pardanashin lady does not matter if the evidence shows that in executing it she fully 
understood the position. So too if the evidence establishes that in transferring the property, the 
act is the free and independent act of the settlor the transaction will stand whether there has been 
advice or not. A fardanashin lady has just as much right as any other person to give her property 
away if she wishes to do so. All that the Court is concerned with his whether she fully under- 
stands what she is doing and whether she does it of her own free will. Independent Jegal advice 
is not essential in all cases irrespective of the circumstances. 

On appeal from the judgment and decree of Somayya, J., dated 3rd March, 
1941, and passed in the exercise of the ordinary original civil jurisdiction of the 


High Court in C. S. No. 200 of 1938. 

A. Visvanatha Atyar for Appellant. 

K. Rajah Aiyar and V. Ramaswami Aiyar for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice. —The question here is whether a deed of gift of 
immovable property executed by one Ameena Bi on the gth October, 1929, 
in favour of her niece, the third defendant in the suit, is valid according to 
Muhammadan law. The validity of the gift is challenged by the donor’s sister, 
Mahaboob Bi, who claims to be entitled to a half share in the property covered. 
by the deed. The appeal arises out of a suit filed on the original side of this 
Court by Mahaboob Bi for a declaration of her title and the possession of the 
share claimed by her in the property. The suit was tried by Somayya, J., who 
found the questions of fact in favour of the donee, but he granted the relief 
claimed by the plaintiff largely on the ground that Ameena Bi had not received 
independent advice before entering into the transaction. The third defendant 
has appealed. Before entering upon a discussion of the evidence it may be 
mentioned that the plaint contained an allegation of fraud, but the idea of fraud 
is negatived by the judgment under appeal and has not been suggested in this 
Court. The learned advocate for the plaintiff-respondent has been compelled to 
rest his case on the finding of the learned Tudge that it was essential for Ameena 
Bi to receive independent legal advice before giving her property away, as she 





* Original Side Appeal No, 40 of 1941, 11th March, 1943. 
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was a pardanashin lady. For the appellant it is said that the evidence establishes 
that Ameena Bi did receive legal advice before executing the deed, but in any event 
this was not necessary as she knew her own mind and in making the gift she was 
carrying out her deliberate intention. 


There were eleven defendants and the relationship between the parties is to 
be gathered from the sub-joined tables. Ameena Bi was married twice, but 
had no issue. Her second husband was Hakim Abdul Azeez, who had been 
married twice before. By his first wife, Hakim Abdul Azeez had a son who is the 
first defendant, and a daughter, who married Ahmadulla Batcha. By his second 
wife he had a son (the second defendant) and two daughters, the elder of whom 
married Haji Mohideen Batcha (D. W. 2) and the younger, the fifth defendant. 
Hakim Abdul Azeez died on the toth March, 1929. The deed of gift was attested 
by the second and fifth defendants and by Abdul Wahab, Ahmadulla Batcha and 
Haji Mohideen Batcha. The third defendant’s mother died in 1910 when the 
third defendant was two years of age. She was brought up by Ameena Bi with 
whom she lived until Ameena Bi’s death on the 5th June, 1938. Hakim Abdul 
Azeez was a man of property and his two daughters were married to men of 
substance. Ameena Bi had great affection for the third defendant who was an 
orphan without property. Without a dowry her niece was not able to contract a 
suitable marriage. To place her in a position to do so Ameena Bi decided to give 
her the property in suit provided that it could be arranged that she herself should 
receive the rents during her lifetime. The property consists of a large house with 


frontages on two streets. The building was divided into tenements and the rents 
were substantial. 


Habibulla Haji Mohamad Abdul Subhan Ameena Bi 
ee ga ng, a ee A 
; i | | | | ae Vise 
Hasina Bi Md. Habibur Zulaka Bi Zora Khatum Md. Hifzur Md. Mohi- Md. Obai- 





Rahiman married (Deft. 3) Rahiman bur Rahiman dur Rahiman 
(Deft. 4) Abdul Wahab (Deft. 5) (Deft. 6) (Deft. 7) 
Haji Ahamad Hussain Mahabub Bi 
> i | Plaintiff 
se | | | 
Haji Khadir Haji Md. A. Abdul A. Abdul 
Mohideen Sackeria Rahim Karim 
(Deft. 8) (Deft. 9) (Deft. 10) (Deft. 11) 
Hakim Abdul Azeez 

First wife Second wife Third wife, 
| | Ameena Bi 








| | | | 
Abdul Wahid Daughter Abdul Khadir Daughter married Daughter married 


(Deft. 1) married (Deft. 2) Haji Mohideen Hifzar Rahiman 
Ahmadullah Batcha (Deft. 5) 
Batcha ° 


In order to ascertain whether Ameena Bi’s wishes could be lawfully carried 
into effect the first defendant, who held a power of attorney from her, consulted 
Mr. N. R. Sesha Aiyar, a well-known advocate of this Court. Mr. Sesha Aiyar 
advised that this could be done by Ameena Bi executing a deed of gift in favour 
of the third defendant and by the latter granting a power of attorney to the first 
defendant to enable him to-collect the rents on her behalf and pay them over to her 
aunt. Having given this advice Mr. Sesha Aiyar was instructed to prepare the 
necessary documents, which he did. They were handed to the first defendant, 
who took them to Ameena Bi.. We will refer to the evidence in detail later, but 
in passing it may be mentioned that it is to the effect that the drafts were explained 
to Ameena Bi, who approved of them. Fair copies were made in the office of 
Mr. Sesha Aiyar on the 5th August, 1929. On the gth October, 1929, Ameena 
Bi executed the deed of gift which was duly registered. The power of attorney 
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was not executed until the 2nd February, 1930. There can be no doubt that the 
reason for the execution of the power of attorney later than the deed of gift was 
abundance of caution on the part of the first defendant. He wished to avoid any 
question arising with regard to the delivery of possession of the property to the 
donee. 

The deed of gift contains these recitals :— 

“ Whereas the donor is the sole and absolute owner of premises No. 51, Guruvappa Street 
and 9, Bhadrian Street, George Town, Madras, more particularly and fully described in the schedule 
below and hereinafter also referred to as the properties and the donor has, according to her own 
free will and desire, decided to convey the properties by way of absolute gift to the donee who, 
besides being the daughter of the donor’s brother now deceased, has been brought up by the donor 
from her infancy.” 

Then follows the operative portion of the deed, after which there are these 
statements : 

‘* Whereas the properties are now in the occupation of tenants under the donor acting through 
her agent Haji Hakim Muhammad Abdul Wahib Sahib, the said agent has been made to attorn 
to the donee in respect of the properties and the donee has also been given the title deeds of the 
properties. The donee shall herself apply forthwith for mutation of names in the Revenue records 
and the donor hereby gives her free consent to the same. In this manner the donor has placed 
the donee in full and proprietary possession of the properties. Whereas the donee has accepted the 
gift the donor hereby declares that as and from this date the donee and the donee alone is the sole 
and absolute owner of the properties.” 

The power of attorney recites the acceptance of the property by the third 
defendant and confers on the first defendant the following powers : (a) to apply 
to the Tahsildar of Madras to get the third defendant’s name entered in the 
revenue records as the owner of the property; (b) to let out the property to one 
tenant or to as many tenants and on such rent and such terms and stipulations 
as he may think fit and to take rental agreements in his own name and to terminate 
the tenancy ofand to eject all or any of the tenants as and when he may think fit 
whether through Court or otherwise and to issue receipts for rent; (c) to pay all 
taxes, quit rents, electric and other charges and dues payable or becoming payable 
in respect of the property and to effect necessary repairs according to his discre- 
tion ; (d) to pay over every month or as soon as the rents are realized such money 
or monies as are in his'hands, Jess any amount required for expenses as aforesaid 
during that month, to the third defendant’s paternal aunt, Ameena Bi, wxlow of 
the late Khan Bahadur Haji Hakim Muhammad Abdul Azeez Sahib, residing at 
No. 424, High Road, Triplicane, Madras ; (e) to keep full account of his manage- 
ment; (f) otherwise to do all such and other necessary things which would have 
to be or would bedone by him were he the owner of the properties. 


We will now proceed to examine the evidence of the important witnesses 
called on behalf of the donec. The first witness is Abdul Azeez Batcha Sahib, 
who was the Turkish consul in Madras and is a director of the Buckingham and 
Carnatic Mills and the holder of the title of Khan Bahadur. His brother was the 
first husband of Ameena Bi. He says that Ameena Bi told him of her intention 
to execute a deed of gift in favour of the third defendant and later that she had 
executed the deed. He was unable to say exactly when it was that Ameena Bi 
told him of her intention and for this reason it has been suggested by the learned 
advocate for the plaintiff-respondent that his evidence should not be accepted. We 
consider that this is no reason whatsoever for rejecting his testimony. He is aman 
of position and character and has no interest in the property. Moreover his 
evidence fits in with the testimony of other important witnesses. 

The next witness is Haji Mohideen Batcha Sahib, an Honorary Presidency 
Magistrate and the holder of the title of Khan Sahib. He is the second son-in- 
law of Hakim Abdul Azeez. He states that he was told by Ameena Bi of her 
intention to convey the property to the third defendant. He was present at the 
execution of the deed by Ameena Bi, and before she signed he translated the 
document to her line by line and explained it to her. She fully understood its 
contents. The witness also states that the execution of the document was known 
to all the members of the family at the time. In cross-examination he was asked 
why the power of attorney granted by the third defendant to the first defendant 
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came into existence and.his answer was this: i 

“< The lady Ameena Bi wanted to give the property to the girl, but at the same time she 
wanted that the income should be enjoyed by her till her lifetime. When the lawyer was con- 
sulted, the lawyer advised that it would give rise to complications. So, it was suggested that the 
gift may be made separately and a document authorising Abdul Wahib Sahib to draw the rents on 
behalf of Zohara Kathum and give it to Ameena Bi may be drafted.” 

The first defendant was examined as the third witness for the third defendant. 
He is also the holder of the title of Khan Sahib. He states that Ameena Bi was a 
capable person and managed the household. She instructed him to have theedeed 
prepared, provided that she received the rents during her Jifetime. He consulted 
Mr. Sesha Atyar on her behalf. When the drafts had been prepared by Mr. 
Sesha Aiyar he explained them to Ameena Bi and then handed them over to her. 
She retained them for a month or a month and a half before giving him instruc- 
tions to arrange for their execution. 


Important evidence is also given by the second defendant, a half brother of 
the first defendant. Before the execution of the deed of gift the second defendant 
collected the rents of the house on behalf of the first defendant, Ameena Bi’s 
agent. After the execution of the deed of gift, the second defendant continued to 
collect the rents on behalf of the first defendant, who was then the third defen- 
dant’s agent. The first and second defendants carried on business together and 
kept books of account. Before the execution of the deed the rental collections 
were entered in an account standing in the name of Ameena Bi. When the deed 
was executed the second defendant opened in the firm’s books an account in the 
name of the third defendant and thereafter the rent receipts were entered in this 
account. When they were paid over to Ameena Bi, the third defendant’s account 
was debited and Ameena Bi’s account credited with the amounts. The second 
defendant corroborates the statement of Haji Mohideen Batcha Sahib that he 
explained the deed of gift to Ameena Bi before she signed it. 


Mr. Sesha Aiyar was examined as the sixth witness for the third defendant. 
He is the legal adviser to the family of Hakim Abdul Azeez. He deposes to the 
fact that the first defendant consulted him about this matter and tells of the advice 
which he gave him. He also speaks to the preparation of the drafts of the deed 
of gift and the power of attorney and the making of the fair copies after the drafts 
had been returned to him for that purpose. 


The only evidence on behalf of the plaintiff-respondent is her own testimony. 
She pretends that she did not know of the deed of gift until shortly before she 
filed the suit, but we do not believe this. We accept the statement of Haiti 
Mohideen Batcha Sahib that the execution of the document was known to all 
the members of the family at the time. Even if the fact of the execution had 
been concealed from the plaintiff-respondent it would make no difference in the 
position as it was the intention of Ameena Bi to give the property to the third 
defendant, and the steps taken were sufficient to confer upon her a legal title. 


The learned Judge accepted the evidence adduced by the third defendant 
and we accept it. In fact we can see no reason at all for questioning it. A half 
hearted attempt has been made to challenge the finding of the learned Judge that 
the third defendant was actually placed in possession, because the title deeds 
remained with the first defendant. This is certainly no ground for holding that 
possession was not given. Before the deed was executed the first defendant held 
the title deeds of Ameena Bi and after it was executed he held them on behalf of 
the third defendant. It has also been suggested that there is ground for suspicion 
in that the firstdefendant did not take steps to effect atransmutation of names in 
the revenue registers and because the third defendant’s name was not entered in 
the Municipal registers until 1932 and then only in respect of half of the property, 
the change with regard to the other half not being effected until 1936. As the 
house has frontages on two streets it is entered as two houses in the Municipal 
registers. Here again we fail to see what difference this makes. All it means is 
that the first defendant as the agent of the third defendant did not carry out his 
duties properly in this respect. The neglect to give to the revenue and Municipal 
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authorities notice of the transfer can have no bearing on the question of possession 
if the” transfer was carried through, as was the case. Ameena Bi executed a 
formal deed of transfer in favour of her niece, this was duly registered, the tenants 
of the building paid their rents to her agent and the sums were credited in an 
account which was opened in her name in the firm’s books. 

The fact that the gift was conditional on the third defendant paying over 
the rents to Ameena Bi during her lifetime does not render the gift invalid. In 
Nawab Umjad Ally Khan v. Mst. Mohundee Begum*, the Privy Council held that a 
gift inter vivos of Government promissory notes by a father to his son, accompanied 
by delivery of possession of the securities and a transier in the son’s name was 
valid according to Muhammadan law, notwithstanding that the donor stipulated 
that during his lifetime he should receive the interest, to be applied by him to 
certain religious and charitable purposes. ‘he present case falls within that 
decision. - 

The reasons given by the learned Judge for holding in favour of the plaintiff 
are to be gathered from this passage in his judgment : 

“The omission to bring the Sub-Registrar to the house to have the document registered, 
absence of legal advice or forthe matter of that any independent advice at any stage, the non- 
delivery of the title deeds and the omission to apply for mutation of names in the revenue registers, 
continuance of the same agency to collect the rental all seem to show a deliberate attempt to make 
Ameena Bi believe that she was not parting with any right in praesenti?’ 

The fact that the Sub-Registrar was not summoned to the house for registra- 
tion of the deed of gift does not matter if the evidence shows that in executing it 
Ameena Bi fully understood the position, and the same remark would apply if it were 
a fact that she had not beforehand received independent advice. We have already 
referred to the question of the delivery of the title deeds and the failure to apply 
for mutation of names in the revenue registers. The continuance of the same 
agency for the collection of rents is also besides the question if the agency collected 
them on behalf of the donee, as we hold was the case. 


In a number of cases the Privy Council has pointed out the advisability of a 
pardanashin lady receiving independent advice before parting with her property. 
The learned Judge has apparently regarded this as essential in all cases, but this is 
not so. In Faridunnissa v. Mukhtar Ahmed?, the Privy Council observed: 

“< Tt must be a question whether having regard to the proved personality of the settlor, the nature 
of the settlement, the circumstances under which it was executed, and the whole history of the parties, 
it is reasonably established that the deed executed was the free and intelligent act of the settlor or not.” 
In that case a Muhammadan lady who was illiterate and pardanashin executed a 
deed by which she gave her whole, property in wakf reserving only a small sum for 
herself and her invalid husband and the right of residence in a house. ‘Lhe situation 
here is very different. . l 

The learned Judge has not had sufficient regard to the circumstances in which 
independent advice should be insisted on. If the evidence establishes that in 
transferring the property the act is the free and independent act of the settlor the 
transaction will stand, whether there has been advice or not. A pardanashin lady 
has just as much right as any other person to give her property away if she wishes 
to dô so. All that the Court is concerned with is whether she fully understands 
what she is doing and whether she does it of her own free will. In Hem Chandra Ray 
Chaudhuri v. Suradhant Debya Chaudhurani®, the Judicial Committee pointed out 
that a pardanashin lady is not required to understand every technical detail in a 


bargain, and in Kali Baksh Singh v. Ram Gopal Singh*, they observed : 

“© As stated, their Lordships, incline to think that the judgment of the Subordinate Judge would 
have been affirmed by the Judicial Commissioners but for the view thus expressed : ‘ It is needless to 
cite authorities to show that such a gift cannot stand unless it is proved that the lady had independent 
advice. In their Lordships’ opinion there is no rule of law of the absolute kind here indicated. The 
possession of independent advice, or the absence of it, is a fact to be taken into consideration and 
well weighed on a review of the whole circumstances relevant to the issue of whether the grantor 
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thoroughly comprehended, and deliberately and of her own free will carried out, the transaction. 
If she did, the issue is solved and the transaction is upheld ; but if upon a review of the facts—ewhich 
include the nature of the thing done and the training and habit of mind of the grantor, as well as the 
proximate circumstances affecting the execution : if the conclusion is reached that the obtaining of 
independent advice would not really have made any difference in the result, then the deed ought to 
stand. The present, in their Lordships’ judgment, appears to be a case of that kind.” 


In Mohammad Baksh Khan v. Hosseini Bibi} a Muhammadan widow, who was 
pardanashin, instituted a suit to set aside a deed of hibanama. She denied execution 
and pleaded in the alternative coercion and undue influence. The plaintiff died 
during the pendency of the suit which was continued by her heirs. The plaintiff 
had made a deed of gift of property in favour of her daughter. The daughter died 
and the donor became entitled to the property as her heir. Shortly after the death 
of the daughter the executant conveyed the property to her daughter’s children. 
The Calcutta High Court held that the execution of the deed was not binding on 
her estate because it was not satisfied that she had understood its contents or had 
been a free agent at the time. The Judicial Committee considered that on the 
evidence this finding was not justified. In reversing the decision of the High Court 
the Board said: 


“Then comes the question, was the deed executed under such circumstances that it ought 
not to be allowed to stand? Duress and coercion may be left out of consideration. The witnesses 
who spoke to anything of that kind were discredited by both Courts. But there remains the 
more subtle form of undue influence. Their Lordships desire not to say a word which 
could interfere with the settled principles on which the Court acts in considering the deeds 
of pardanashin ladies, or could tend to lessen the protection which it is the duty of the Court 
to throw around those who are unable to protect themselves. They do not forget that this lady was 
a pardanashin lady. They do not forget that at the time of the execution of the deed she was living 
in more than ordinary seclusion ; that she was in very deep distress ; and that she was surrounded 
by the members of that branch of the family to which the objects of her bounty more immediately 
belonged. But bearing all these things in mind, and reviewing the whole evidence, they come to 
the conclusion that the lady knew perfectly well what she was doing, and that in every sense the act 
was her own act. 

Where undue influence is alleged it is necessary to examine very closely all the circumstances of 
the case. The principles are always the same, though the circumstances differ ; and, as a general 
rule, the same questions arise. The first and practically perhaps the most important question is, 
was the transaction a righteous transaction—that is, was it a thing which a right-minded person 
might be expected to do? Can there be any doubt about the answer to that question? Shahzadi 
made a settlement on Omda. Omda was her favourite daughter, and had a large family. By an 
untoward and unlooked-for event a share of Omda’s fortune which was principally derived from 
that settlement devolves on Shahzadi. To her the acquisition of property by her daughter’s untimely 
death seems to have been an odious and repulsive thing, and she determines as soon as possible to 
give it back to her daughter’s orphan children. Was there anything unnatural in that? It appears 
to their Lordships to have been a most natural act, and one which a right-minded person would be 
disposed to do.” 


With these judgments of the Privy Council before us we will sum up the position 
in this case and state our conclusions. Ameena Bi wished to make a provision for 
her niece whom she had brought up as her own daughter. She decided to give 
her the property in suit provided it could be arranged that she continued to receive 
the rents during her lifetime. She instructed her eldest step-son who was managing 
her affairs to take legal advice and find out whether this could be done. He took 
advice on her behalfand found thatit could bedone. Theadvice was communicated 
to her and she was satisfied with it. The deed of gift was read over and explained 
to her line by line, and she executed it knowing that steps were going to be taken to 
ensure that her niece paid over to her the rents during her lifetime. After the 
third defendant had been given possession of the property those steps were taken 
and Ameena Bi received the rents. Was not her act in bestowing this property 
on her orphan niece to advance her in life a righteous act? Surely it was. We 
fail to see any legitimate ground for questioning the validity of the transaction and 
accordingly we hold that the third defendant received a good title to the property. 

The appeal will be allowed with costs throughout. The memorandum of 
objections filed by the plaintiff-respondent will be dismissed with costs. 

K.S. — Appeal allowed and memorandum 

of objections dismissed. 


1, (1888) L.R, 15 1.A,81: LL.R. 15 Cal. 684 (P.G,), 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
j PRESENT :—MR. Justice HORWILL. 


Sogmal Chatrabhanjee .. Petitioner” 
2. 
Tharachand Chatrabhanjee and another .. Respondents. 


Provincial Insolvency Act (V of 1920)—Suit to set aside earlier partition and re-partition property filed by 
insolvent before adjudication—Dismissal after insolvency—Refusal of Official Receiver to appeal—Appeal by 
insolvent ancompetent as it relates to insolvent’s property. 


During the pendency of a suit to set aside a partition of the property belonging to the plain- 
tiff and his brothers and to re-partition the property, the plaintiff became an insolvent and the 
Official Receiver was added as a supplementary plaintiff. The Official Receiver refused to 
appeal against the dismissal of the suit and the insolvent sought to file the appeal in forma 
pauperis. 


Held, that the suit and appeal do relate to the property of the insolvent and that being so both 
a suit and an appeal by the insolvent are incompetent. 

Petition under section 115 of Act V of 1908, praying that the High Court will be 
pleased to revise the order of the District Court of Nellore dated grd March, 1941, 
and made in I. A. No. 41 of 1941 in G. F. No. 756 of 1941 in appeal sought to be 
preferred in forma pauperis. 

K. Umamaheswaram for Petitioner. 

V. V. Srinivasa Aiyangar and V. V. Ramadurai for Respondents. 

The Court delivered the following 


jJupGmMent.—The present petition is against a very short order of the District 
Judge of Nellore dismissing the petitioner’s application to appeal in forma pauperis. 


The facts as represented by Mr. Umamaheswaram are that the petitioner’s 
suit was to set aside a partition of property belonging to the petitioner and his 
brothers and to re-partition the property. During the pendency of the suit the 
petitioner became an insolvent and the Official Receiver was added as a supple- 
mentary plaintiff. The suit was subsequently dismissed. As the Official Receiver 
refused to appeal, the petitioner sought to do so in forma pauperis. Thereupon, the 
District Judge passed this short order, ‘‘ The insolvent cannot be permitted to 
appeal by himself in forma pauperis. No notice is necessary on this. Dismissed.” 


Mr. Umamaheswaram contends that the learned District Judge erroneously 
assumed that no insolvent can appeal. He contends that what vests in the Official 
Receiver is merely the property of the insolvent and that unless the suit—and there- 
fore the appeal—relates to the insolvent’s property, there can be no objection to the 
filing of a suit or an appeal by an insolvent. He refers to a recent decision of a 
Full Bench of this Court in Chidambaram v. Sellakumara1, in which it was considered 
whether a creditor had a right to file a suit under section 53 of the Transfer of Pro- 
perty Act to set aside an alienation made by aninsolvent. The learned Judges held 
that the creditor could; and for two reasons: one was that a very important 
right was given to a creditor under section 53 of the Transfer of Property Act 
and section 28 of the Provincial Insolvency Act cannot be deemed to take away that 
right. ‘The second reason was that the alienation made by the insolvent was merely 
voidable and not void and that therefore the creditor was litigating not with regard 
to the property of the insolvent but with regard to property that belonged to the 
alienee. Even though that principle be applied to the case under consideration, the 
order of the District Judge dismissing the petitioner’s application would still be 
right. It may be true that the suit related to property which belonged to the 
petitioner’s brothers under the earlier partition and had not yet become the property 
of the insolvent ; but it is equally true that the suit related to the property that fell 
to the share of the petitioner in the partition and is still his. A suit for partition 
being one and indivisible, it cannot be regarded as a suit with regard to (a) the 
property of the insolvent with regard to which he cannot prosecute a suit or an appeal; 








*C. R, P. No. 1423 of 1941. goth March, 1943. 
1. LLR, (1942) Mad. 1. 
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and (b) a suit with regard to property belonging to the brothers with regard to which _ 
the insolvent can prosecute a suit or an appeal. The suit and appeal do therefore 
relate to the property of the insolvent. That being so, both a suit and an appeal 
by the insolvent are incompetent. 


The petition is dismissed with costs. 
Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice KING. 


Ramaswamy Gurukkal Petitioner* 


D. 
Sivasubramania Gurukkal and others .. Respondents. 
_— Practice—Jurisdicion—Smt for partition of a share m an estate—Jurisdictional value 
if to be the market-value of the share or of whole estate. 

A suit was filed by the plaintiff in the District Munsiff’s Court for partition of a 
one-fourth share in the family estate. The plaintiff had been excluded from all enjoyment 
in the estate. The market-value of the whole estate was. alleged to be Rs. 4,000. It was 
contended inter alia that whatever may be the court-fee payable, jurisdiction will be only 
with that Court which could try a suit, the subject-matter of which was worth Rs. 4,000 


that is to say the Subordinate Judge’s Court. 

Held: Interference with the whole estate is inevitable in an administration suit. In a 
partition suit it may well be that the only relief which the Court grants will be to separate 
the plaintiff’s share from the rest of the estate and give a decree to him, leaving the 
remainder of the estate absolutely unaffected in any other way. The principle in Kadir 
Hussain Rowther v. Jamila Bi, (1942) 2 M.L.J.. 587, which was an administration suit 
cannot therefore be extended to a partition suit. 

Where the court-fee payable should be calculated on the value of the plaintiff’s share, if 
the value of such share for purposes of court-fee is below Rs, 3,000 the Court which will 
have jurisdiction to try the suit will be the District Munsiff’s Court but if such value is 
above that sum the plaint will have to be returned for presentation to the Court of the 
Subordinate Judge. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff, Udumalpet, 
dated 3rd December, 1942, and made in O.S., No. 532 of 1941. 

K. S. Ramamurthi for Petitioner. 

G. Natarajan for Respondents. 


The Court delivered the following 

JupcMentT.—This petition raises a question of jurisdiction to try O.S. 
No. 532 of 1941 on the file of the learned District Munsiff of Udumalpet. The 
District Munsiff has held that he has jurisdiction to try the case and the first 
defendant has filed this revision petition against that decision. The suit was by 
the plaintiff for partition of a one-fourth share in the family estate. The market- 
value of the whole estate is Rs. 4,000. It was first argued on behalf of the peti- 
tioner that inasmuch as the decision of this suit will affect the whole of the family 
estate the principles of the ruling reported in Kadir Hussain Rowther v. Jamila Bv, 
which deals with a case of the administration of the estate of a Mohammadan will 
apply to the present case, and whatever may be the correct court-fee payable, juris- 
diction will be only with that Court which could try a suit, the subject-matter of: 
which is worth Rs. 4,000, that is to say, the Subordinate Judge’s Court. It seems 
to me that I cannot extend the principles of Kadir Hussain Rowther v. Jamila Bat 
to a partition suit of the present kind. Interference with the whole-estate is 
inevitable in an administration suit. In a partition suit it may well be that the 
only relief which the Court grants will be to separate the plaintifi’s share from 
the rest of the estate and give a decree to him, leaving the remainder of the estate 
absolutely unaffected in any other way. i 

The question will then be, what is the correct court-fee payable on this suit? 
And that will depend upon whether the plaintiff has asserted in his plaint, that he 





#C,R.P, No. 1750 of 1942. 22nd April, 1 
I, (1942) 2 M.L.J. 587. a 
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has been in joint possession with the other sharers till the time of the suit or has 
been excluded from possession for some timie before it. It seems clear to me from 
a study of the plaint, and this point has not been seriously challenged by learned 
counsel for the respondents, that there are the clearest possible assertions of 
fact in the plaint which show that for six years before the plaint was filed, the 
plaintiff had been completely excluded from ali enjoyment in the family property. 
This therefore is, in my opinion, emphatically a case in which the court-fee ought 
to have been calculated on the value of the plaintiff’s share. The question of 
court-fee however is not directly before me in this petition, and it appears from 
the records that the court-fee was in fact calculated under Article 17-B of the 
Court-Fees Act on the ground that the subject-matter of the suit was incapable 
of valuation. For the reasons which I have just stated I think this decision is 
wrong. But as the learned District Munsiff himself points out, once that decision 
has been taken by the Court it is final, so that no further interference would be 
possible on the question of court-fee. It remains however that in order to decide 
which Court has the jurisdiction we must look, not to the actual decision on the 
question of court-fee but to what the right decision should be. Tf, then, the right 
decision should have been that the court-fee should be calculated on the value 
of the plaintiff’s share, the question of jurisdiction will now depend upon the 


nature of the land. 

‘As is set out in paragraph 3 of the learned District Munsiff’s order if the 
land is inam land the proper court-fee under section 7, clause (v) (c) of the 
Court-Fees Act would be on a sum of Rs. 3,109-6-0. If on the other hand it is 
Government land then the valuation for the purposes of court-fee would be less 
than Rs, 3,000. There is a dispute so far between the parties as to the nature 
of the land, plaintiff asserting that it is Government land and the first defendant, 
that it is inam land. It will therefore be necessary for the learned District 
Munsiff ‘to decide this dispute immediately as a preliminary issue. If he finds 
that the land is Government land he may then proceed to dispose of the remaining 
issues in the suit. Tf he finds that it is inam land he must return the plaint for 
presentation to the Court of the Subordinate Judge. 


The costs will be costs in the suit. 
K.S. ee Case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE CHANDRASEKHARA AYYAR. 
V. Sundaram Aiyar Petitioner®* (Accused). 
- Madras City Municipal Act (IV of 1919), section 288 and Schedule Vi—Grani of 
license for installing and working lino-type machine în a printing press—Separate license for 
melting lead for working the machme—]If can be insisted on. 

Where the installation and working of a lino-type machine in connection with a printing 
press had been licensed by the municipality under section 288 of the Madras City Municipal. 
Act the license must be held to cover also the melting of the lead or the casting of types 
involved in the process of working the machine. Schedule VI of the Madras City Municipal 
Act cannot be literally read as applying to every case where lead is melted; and the convic- 
tion of the licensee for not taking out a special license for lead melting is not warranted 
in such a case. 

Where however the melting of lead even for lino-type machines is done on a huge 
commercial scale, the Municipal Council may be able to insist on a license therefor. Where 
the machinery is not covered by a license already issued, probably the Council could ask 
for a license fee, not merely for authorising the installation of the machine but also for 
permitting the particular process of lead melting. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying that the High Court will be pleased to revise the judgment of the 
Special Honorary Presidency Magistrate of the Court of the Presidency Magis- 
trate, George Town, Madras, in Municipal Case No. 963 of 1942. 





*Cr1.R.C. No. 191 of 1943. l ` 29th April, 1943. 
(Cri.R.P. No. 169 of 1943). 
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V. Rajagopala Mudaliar for Petitioner. one ae 
The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown: 


The Court made the following 


Orver.—Though it was urged by the learned Crown Prosecutor that there 
was nothing to show that the license held by the accused covered the lmo-type 
machine also, I think we must proceed on the footing that the license was granted 
to him under section 288 of the Madras City Municipal Act for installing and 
working such a machine, among other machines, in connection with the printing 
press he has been running. Not only did he say in his statement that the working 
of the lino-type machine had been licensed by the Municipality, but the Magistrate 
who convicted the accused proceeds on the basis that this allegation is correct. 


If this be so, I am clearly of the opinion that the license must be held to 
cover also melting of the lead or the casting of types involved in the process of 
working the machine. Schedule VI cannot be literally read as applying to every 
case where lead is melted; for then, the storing, however small, of garlic, ghee 
and grass in a house might require a municipal license. Apart altogether from 
the question whether melting of lead of the kind involved in the present case did 
justify the insistence of a license, I think that the prosecution could be met by 
the short answer that, where the installation of the machine has been licensed, 
every process involved in the working of the machine must be deemed to have 
been licensed, unless there is something in the Act or in the rules justifying the 
demand of separate licenses. I am not able to find any provision warranting such 
a view being taken of the rights of the Municipality. 


I could not however be understood as laying down the law generally and for 
all cases. Where the melting of lead even for lino-type machines is done on a 
huge commercial scale, the Municipal Council may be able to insist on a license. 
Where the machinery is not covered by a license already issued, probably they 
could ask for a license fee, not merely for authorising the installation of the 
machine but also for permitting the particular process of lead melting. But on the 
facts of this case, I am of the opinion that-the conviction is not warranted. It is 
set aside and the fine, if paid, will be refunded. 


K.S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CHANDRASEKHARA AYYAR. 


Petition allowed. 





T. Krishnappa and another ! .. Appellants* 
Va i 
T. Venkatappa and others .. Respondents. 


Evidence ‘Act (I of 1872), section rre—Child born during lawful wedlock—Presump- 
tion as to legitimacy—‘A ccess”—Meaning. 

There is a presumption of legitimacy in favour of a child born in lawful wedlock 
and this presumption is conclusive unless it can be shown that the husband and wife had 
no “access” to each other at any time when the child could have been begotten. “Access” 
in section 112 of the Evidence Act means no more than opportunity for intercourse. 
Karuppayya Servat v. Mayandi, (1933) 66 M.L.J. 288: I.L.R. 12 Rang. 243 (P.C.), 
referred to; Jagannatha Mudali v. Chinnaswami Chetti, (1931) 61 M.L.J. 878: 1.L.R. 55 
Mad. 243, dissented from; Mayandi Asari v. Sami Asari, (1931) 61 M.L.J. 874: ILL.R. 
55 Mad. 292 and Baghawan Baksh Singh v. Mahesh Baksh Singh, (1935). 69 M.L.J. 868 
(P.C.), distinguished. 


Section 112, Evidence Act, will apply also to marriages under the Hindu law. 
Appeal against the decree of the Court of the Subordinate Judge of Chittoor 
in A.S. Nos. 54 to 56 of 1941, preferred against the decree of the Court of the 
District Munsiff of Madanapalli in O.S. No. 324 of 1939. 
———_——. ag aaa eh aaa aaa aa A SEAN PN a 
*S,A, No, 210 of 1942. 26th April, 1943. 
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"S.A. Seshadri.Aiyangar for Appellants. 
S. V. Venugopalachari for Respondents. 
The Court delivered the following’ — j 


JUDGMENT :—The plaintiffs have preferred this appeal from a decree.of the 
Subordinate Judge of Chittoor, dismissing their suit brought for partition on the 
ground that they are the legitimate sons of the. fourth defendant and members of 
the coparcenary consisting. of themselves and defendants 1 to 4. They claim to 
be the children of the fourth defendant by his wife Venkatamma. It was urged 
against’ this claim that their mother Venkatamma was an unchaste woman who 
was kept by the village manigar as his mistress and that there were caste pancha- 
yats in which her unchastity was found and she was ex-communicated for this 
reason. So, it was contended by defendants 2 and 3 who resisted the plaintiffs’ 
claim that they were the illegitimate children of Venkatamma and not the children 
of the, fourth defendant. Applying section 112 of the Evidence Act, the District 
Munsiff, found in plaintiffs’ favour that as they were born during lawful wedlock, 
it must be held that they are the legitimate children of the fourth defendant even 
though the wife was leading an unchaste life and was living in her parents’ house 
and having intimacy with her paramour Venkata Gowdu. On appeal the Subordi- 
nate Judge in a singularly perverse judgment has upset the finding of the District 
Munsiff on the extraordinary and ludicrous ground that there was no evidence 
available before him that the plaintiffs were born out of the seminal fluid of the 
fourth defendant. He went further and said that section 112 of the Evidence 
Act has rio application to marriages under the Hindu law which are sacraments 
and not capable of dissolution by act of parties, or intervention of a Court (unless 
caste custom permits the same). Such a view of section 112 is palpably absurd 
and cannot be countenanced for a single moment. There is a presumption of 
legitimacy in favour of a child born in lawful wedlock and this presumption is 
conclusive unless it can be shown that the husband and wife had no access to each 
other at any time when the child could have been begotten. The District Munsiff 
found on the evidence, and perfectly rightly, that the husband and wife were 
living within a few yards of each other in the same village and that even though 
the wife was an unchaste woman, there was nothing to show that the husband had 
no access to her at the time when the plaintiffs could have been begotten. 


Mr. Venugopalachari, the advocate for the respondent, tried to support the 
judgment of the Subordinate Judge by contending that the word “access” in the 
section means actual sexual intercourse and not merely opportunity for inter- 
course and he was able'to cite in his favour the decision of Venkatasubba Rao, J., 
in Jagannatha Mudah v. Chinnaswami Chettt'. If it was the decision of a Bench, 
it would be binding on me, however much I might disagree with the view taken. 
But unfortunately it is that of a single Judge. Further, there is the very definite 
pronouncement of the Privy Council in Karuppayya Serum v. Mayandi?, in 
support of the position that “access” in section 112 means no more than opportu- 
nity for intercourse. In the course of his judgment, Sir George Lowndes refers 
to the fact that a case from the Madras Reports was cited in support of the con- 
tention that “access” in the section implied actual co-habitation. Possibly, that 
case is the case in Jagannatha Mudah v. Chinnaswamt Chetti*. Further, if actual 
intercourse was meant, it should not at all have been difficult for the framers of 
section 112 to have said so. They have designedly used the word “access” to 
avoid the necessity for proof about absence of actual co-habitation. Mayandi 
Asari v. Sam Asari® and Bhagwan Bakhsh Singh v. Mahesh Bokhsh Singh* 
were also relied on by the respondents, but they have little bearing on the point 
now under consideration. In the former decision, when absence of access was 
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made out by proof that the man and woman were living apart from each other 
and that the woman had taken up her residence with her paramour in a distant 
village, its value was sought to be neutralised by the suggestion that the husband 
was now and then going to the village where she was residing with her paramour 
and might have had access there. The learned Judges point out, 

“The possibility of access in Melur accepted by the lower Court as a fact therefore 
was one not put forward by either side.” 
Therefore, they held that the appellants had discharged the onus of proving non- 
access sufficiently to throw on the plaintiff, the onus of proving access. This 
certainly is not an authority for holding that access means actual intercourse. 
The Privy Council decision in Bhagwan Bakhsh Singh v. Mahesh Bakhsh Singh* 
discussed. the question of non-access from the point of view of the procreativé 
capacity of the husband whose actual age was in question. 

It was contended that, if Exhibit VII was a good document and had been 
acted upon as was found by the Subordinate Judge, the plaintiffs had no rights 
as the fourth defendant had relinquished his rights under the deed. This argu- 
ment presupposes that the plaintiffs had not been born on the date of Exhibit VII 
about which however there is no finding by the lower Courts. As a matter of 
fact it does not appear to have been even suggested that all the plaintiffs were 
born subsequent to Exhibit VII and therefore they had no rights. 

The appeal is allowed and the decree of the District Munsiff restored with 


costs throughout, Leave to appeal is refused. 
K-S — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice KUPPUSWAMI AYYAR. 
Parasu Amritavalli Thayaramma (died) and another .. ‘Appellants* 
v. i 

Challuvu Annapoornamma and others 

Civil Procedure Code (V of 1908), Order 27, rule 16 proviso—Transfer of decree benami 
for the estate of one of the judgment-debtors—Execution of decree against other judgment- 
debtors not possible—Principle of merger operates. 

Where a person happens to be a judgment-debtor and is jointly and severally liable in 
respect of the debt and where the right of the creditor itself devolves either by operation. 


of law or by transfer intar vivos on that particulari person, then there is a merger of the 
two liabilities and the debt could not be enforced as against the other judgment-debtors. 

Where the assignee of a decree for costs in favour of the defendant in a suit filed by 
five plaintiffs was found to be merely a benamidar for the estate of one of the plaintiffs, on 
the question of the executability of the decree against the other judgment-debtors, 


Held, that the proviso to Order 21, rule 16 would apply since the estate for which the 
assignment had been obtained benami was the estate of the original judgment-debtor and 
therefore the decree could not be executed against the other judgment-debtors. 


Appeal against the order of the Court of the Subordinate Judge of Chittoor, 
dated 18th November, 1940, and made in E.P. No. 84 of 1938 in O.S. No. 12 
of 1931. 

Ch. Raghava Rao for Appellants. 

T. K. Srinwasa Thathachariar for Respondents. 

The Court delivered the following 

JuDGMENT:—The appellant is the assignee of the decree passed in O.S. 
No. 12 of 1931 on the file of the Court of the Subordinate Judge of Chittoor in 
favour of one Alamelumangamma for costs. She was the defendant in the suit 
which was filed by five plaintiffs, one of whom was Padmavallithayaramma (the 
fifth plaintiff). The decree was passed on the 10th September, 1932. A sum, 
of Rs. 1,766-9-10 was the taxed costs which was directed to be paid by the plain- 


I. (1935) 69 M.L.J. 868 (P.C.).- 
*A.A.O. No. 369 of rIo4r. 15th April, 1943. 
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tiffs to the defendants. E. P. No. 81 of 1935 was filed against the fifth plaintiff 
Padmavallithayaramma alone for the sale of her house No. 148|6 in Chittoor 
Town. - The house was attached on 12th June, 1936 and was*advertised for sale 
on oth March, 1937. In the meanwhile on 22nd February, 1937, Padmavalli- 
thayaramma died and her husband Namberumal Chetti, her daughter Vatsala and 
her father P. Narasimhalu Chetti were brought on record as her legal representa- 
tives. Subsequently the decree was transferred to the original appellant herein 
who js now dead and whose husband has been brought on record as her legal 
representative. 

It was contended that the assignment in favour of Amirthavallithayarammal 
was only benanu for the estate of Padmavallithayarammal, one of the judgment- 
debtors in the suit and therefore the decree could not be executed against the other 
judgment-debtors. That was the plea set up by the other plaintiffs and their 
legal representatives. The lower Court found that it was so and dismissed the 
petition. Hence the appeal. < 4 

The only point for consideration is whether the assignment in favour of 
Amirthavallithayaramma was benami for the estate of the deceased Padmavalli- 
thayaramma and if so, is it not open to the appellant to take out execution of the 
decree. 

x * x x 

[His Lordship discussed the evidence and held : | 


In these circumstances the learned Subordinate Judge was perfectly justified 
in drawing the inference that the assignment was got with funds belonging to 
Padmavallithayaramma’s estate. 


The next question for consideration is whether the execution petition is not 
maintainable. It is urged for the respondents that under the proviso to Order XXI, 
rule 16, where a decree for payment of money passed against two or more persons 
has been transferred to one of them it shall not be executed against the others. 
In this case the decree had been passed against five plaintiffs and the decree accord- 
ing’ to the finding on the previous point has been transferred to the estate of one 
of them. ‘The question for consideration is whether the expression “one of them” 
could be taken to include the estate of one of them after the death of that person. 
I see no reason why it should not be so understood. The principle underlying the 
proviso is the doctrine of merger. Where a person happens to be a judgment- 
debtor and is jointly and severally liable in respect of the debt and where the right 
of the creditor itself devolves either by operation of law or by transfer inter vivos 
on that particular person, them there is a merger of the two liabilities and the debt 
could not be enforced as against the others. It is the application of this principle 
that is sought to be enforced in this case by the respondents. The decision in 
Ma Hla Yon v. Maung Tun Yin} has no application to the facts of this case as 
in that case the assignment had been made before the debtor sought to be proceeded 
against became liable for the debt as legal representative of the judgment-debtor. 
The right of the creditor devolved on the legal representative of the debt in his 
individual capacity and not as heir of the debtor. In this case the finding is that 
the legal representative of the debtor became entitled to the right of the creditor 
only by payment out of the estate of the debtor. The decision in Panachand v. 
Sundara Bai, also has no application because one of the debtors became entitled 
to the decree as heir of the original decree-holder and not by payment of any 
consideration out of the estate of which he was the representative. The decision 
in Asia Bibi v. Malikazizg Ahmed®. was a converse case of the decree-holder be- 
coming the heir of one of the judgment-debtors and as such. liable to discharge the 
decree-debt. The decision in Mohamed Abdul Khadir Sahib v. Syed Abdul 
Khadir* relied on was overruled by a Bench of this Court in Subramaniam Chetti 


a a 








1. A.I.R. 1939 Rang. 82. 3. (1931) I.L.R. 54 All. 448. 
2. (1907) I.L.R. 31 Bom. 308. _. 4 (1926) 51 M.L.J. 443. 
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ee 

Vv. Kast Chetti? as pointed out by another Bench of this Court in Sankaralingam 

_ V. Arumugam”. With regard to the question of rateable distributiot under 

section 73, it was Pointed out that there was no difference between a decree obtained 

, against a person and that obtained against the legal representative of that person 

because in both cases the estate which was liable for the debt was the same. Simi- 

larly in this case since the estate for which the assignment had been obtained 

benami was the estate of the original judgment-debtor, the proviso to Order KAT, 
rule 16 would apply. 

In the result the appeal is dismissed with costs. 

KC. l — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir ALFRED Henry LIONEL Leaca, Chief Justice AND Mr. 
JUSTICE SHAHABUDDIN. 


‘Inturi China Venkatappa a Appellant® (Petitioner) 


ii 
Inturi Peda Venkatappa and others .. Respondents (Respondents I, 5 & 6). 


Limitation Act (IX of 1908), Article 182 (5)—Final decree for partition—Date of decree 
for limitation—Failure to produce stamp papers and application for execution of the decree 
on unstamped paper—Limitation—A pplication to excuse delay in representation—If “step 
_ an aid” of execution, 


A. person who has obtained a final decree in a partition suit has three years in which to 
execute it unless a fresh period of limitation arises under clause (5) of Article 182 of the 
Limitation Act. The date of the decree for the purposes of Article 182 is the day on which 
the judgment was pronounced and limitation runs from that date in a partition suit, although . 
the party in whose favour the decree has been passed has not furnished the stamp paper 
for the purpose of the drawing up of the decree. Kishori Mohan Pal v. Provash C handra, 
A.I.R. 1924 Cal. 351, approved. Default or deliberate refusal to produce the stamp paper 
within the period allowed for execution cannot operate to overrule an express provision 
of the Limitation Act. 


An application for an order excusing the delay in complying with an order to pay a 
certain stamp duty passed while returning a petition for execution of a partition decree can- 
not be regarded as a step-in-aid of execution of that decree. Syed Ghulam Khadir Sahib v. 
Viswanatha Aiyar, (1942) 2M.L.J. 768, relied on. ` 

Appeal against the appellate order of the District Court of Guntur in A.S. 
No. 362 of 1941, preferred against the decree of the Court of the Subordinate Judge 
of Guntur in E.P. No. 363 of 1940 in O.S. No. 8 of 1926.. 

K. Kameswara Rao for Appellant. 

P. Somasundaram for Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice —On the 14th July, 1937, the appellant obtained `a final 
decree in a suit filed by him in the Court of the Subordinate Judge of Guntur, for 
partition of the family properties. He now wants to execute that decree. The 
Subordinate Judge and the District Judge on first appeal have held that the decree 
has become time barred. This appeal is from the order passed by the District 
Judge. ; 

Before a decree for partition can be executed the holder must pay the stamp 
duty required by Article 45 of the Indian Stamp Act and have the decree drawn 
up on non-judicial stamp paper. Rule 12 of the rules relating to partition suits 
under the Code of Civil Procedure and under the Partition Act, 1893, drawn up 
by this Court and to be found at page 263 of Vol.,I of the Civil Rules of Practice 
and Circular Orders directs this to be done. Sub-rule (3) states that on the failure 
of the party in whose favour the order is made to produce the necessary non-judi- 
cial stamp paper within the time fixed or granted by the Court, the Court shall have 
the decree drawn up on unstamped paper and deal with it as an instrument within 








L A.LR. 1927 Mad. 937. Mad. 73. 
2. (1938) 2 M.L.J. 156: I.L.R. (1939) 
~ XĄ,A.A.O. No. 146 of 1942. 3 wi +e Ist April, 1943. 
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the operation of“ Chapter IV of the Indian Stamp Act and send the unstamped 
decree to the Collector for realization of the stamp duty under section 48 of the 
Stamp Act and return of the decree duly, stamped to the Court passing the decree 
with a certificate, by endorsement thereon that the proper stamp duty has been 
collected. The final decree in this case did not direct that the stamp paper should 
be produced within a specified time and apparently no action was taken under 
sub-rule (3) of rule 12. The amount of stamp required in this case was 
Rs. 3€7-7-0. 


On the 3rd March, 1938, the appellant applied to the Subordinate Judge for 
the execution of the decree. He had not produced the stamp paper and therefore 
he could only ask the Court to execute the copy of the decree drawn upon un- 
stamped paper. Naturally the Court refused to accept the petition and on the 
gth March, 1938, it was returned to the appellant for the payment of the required 
stamp duty within a period of seven days. The appellant did nothing until the 
20th September, 1940, when he re-presented the same application again based on 
an unstamped copy of the decree. At the same time he asked the Court to excuse 
the delay in complying with the order passed on the 9th March, 1938. In his 
application for an order excusing the delay, he requested a week’s time in which 
to pay the stamp duty. This application was rejected on the 27th September, 1940. 
On the 6th November, 1940, the appellant paid into Court the sum of Rs. 327-7-0. 
The money was received by the Court subject to the final order that might be 
passed on the petition for execution. On the 14th November, 1940, the petitioner 
filed a new application for execution. The respondents, the defendants in the 
suit, objected. They contended that the application was out of time. As we have 
already indicated, the objection was accepted by both the Subordinate Judge and 
the District Judge. 


For the appellant two arguments have been advanced. The first is that in 
the case of a partition suit until the final decree has been drawn up on non-judicial 
stamp paper of the required value time does not begin to run. The second argu- 
ment is that in any event the application which was filed on the 20th September, 
1940, asking for excusing of the delay in the re-presentation of the petition for 
execution amounted to “a step in aid” and therefore limitation did not commence 
to run until the 27th September, 1940, when that application was dismissed. If 
the first argument were to be accepted, it would mean that a person who has 
obtained a decree in a partition suit can for many years neglect to provide the 
stamp paper, but having at last chosen to do so, he can come to Court and ask for 
execution. This would be an impossible situation, and the argument ignores im- 
portant factors. The suit is decided when the judgment is delivered. The decree 
must be drawn up in accordance with the judgment and bear the same date. 
Article 182 of the Limitation Act provides a period of three years for the exe- 
cution of a decree or order of a Civil Court not provided by Article 183 or by 
section 48 of the Code of Civil Procedure. Therefore a person who has obtained 
a final decree in a partition suit has three years in which to execute it unless a 
fresh period of limitation arises under clause (5) of Article 182. The question 
now under discussion was considered by a Bench of the Calcutta High Court in 
Kishori Mohan Pal v. Provash Chandra. It was there held that the date of the 
decree for the purpose of Article 182 is the day on which the judgment was pro- 
nounced and that limitation runs from that date in a partition suit, although the 
party in whose favour the decree has been passed has not furnished the stamp 
paper for the purpose of the drawing up of the decree. We consider that the 
judgment in that case correctly expresses the law. Default or deliberate refusal 
to produce the stamp paper within the period allowed for execution by Article 182 
cannot operate to overrule an express provision of the Limitation Act. 


Te ee 
1, A.J.R. 1924 Cal. 351. 
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The second argument advanced on behalf of the appellant is not on any firmer 
foundation. The application for execution which the appellant filed on the 3rd 
March, 1938, was not maintainable and it was not until the 14th November, 1940, 
which was more than three years after the passing of the final decree that a proper 
application was filed. In Syed Ghulam Khadir Sahib v. Viswanatha Atyar a 
Bench of this Court following Chidambaram v. Murugesam? and O ficial Receiver 
of Ramnad v. Narayanaswami Tevar* held that an execution petition returned 
for amendment but not re-presented has no legal existence until it is re-pregented, 
and if it is re-presented after the time limited, it does not acquire the status of a 
petition calling for an order unless the delay is excused. In that case it was also 
said that when a petition is returned for the purpose of the petitioner doing some- 
thing to enable the Court to proceed further with it, the Court really defers its 
consideration until it is brought back with the defects remedied; it is only then 
that the Court is placed in a position to consider it judicially and make what can 
be regarded as a final order on it. The judgment in that case directly negatives 
the argument that the application of the 20th September, 1940, for an order 
excusing the delay should be regarded as a step in aid of execution. It was not until 
the 14th November, 1940, after he had paid the amount of the court-fee, that it 
could be said that the appellant had taken a step in aid’of execution, but it was 
then too late. It is no doubt regrettable that the appellant has lost the benefit of 
the decree which he had obtained, but he has only himself to blame. The law 
gave him three years in which to take advantage of that decree and he let the time 
slip by. 

The appeal must be dismissed with costs. 

K.S. —— Appeal dismissed. 


[THE FEDERAL COURT OF INDIA | 


PRESENT :—Sır MAURICE GWYER, Chief Justice, MR. JUSTICE VARADACHARIAR 
AND MR. JUSTICE ZAFRULLA KHAN. 


Thakur Jagannath Baksh Singh .. Appellani® 
U. 
The United Provinces .. Respondent. 


Government of India Act (1935), List II, entry 21—United Provinces Tenancy Act (XVII of 1939) cutting 
down rights conferred by Crown grant on Talugdars of Oudh—Constitutional validity. 

Some of the provisions of the United Provinces Tenancy Act (XVII of 1939) admittedly cut 
down. the absolute rights claimed by the taluqdars to be comprised in the grant of their estates, by 
the Crown. On a question as to the constitutional validity of the Act, 

Held, that the provisions of the Act fall within entry 21 of the Provincial Legislative list and that 
it was prima facie within the competence of the Provincial Legislature to enact it. A law which 
regulates the relations of landlord and tenant and thereby diminishes the rights which the landlord 
has hitherto exercised in connection with his land does not authorize the compulsory acquisition of 
the land for public or any other purpose ; and therefore the question of compensation does not arise 
and the provisions do not fall within section 299 (2) of the Constitution Act. The doctrine that a 
“ grantor may not derogate from his own grant cannot be applied in such a way as to limit legislative 
powers. 

Quaere > Whether any suit lies under section 42 of the Specific Relief Act against a Provincial 
Government for a declaration that a provincial statute is ultra vires and whether an appeal will lie to 
the Federal Court from the judgment of a single Judge of a High Court when the judgment is appealable 
to a Division Bench of the same High Court. 


Peary Lal Banerji, Senior Advocate, Federal Court (Akhtar Hussain, Advocate, 
Federal Court and M. H. Kidwai, Advocate, Chief Court, Oudh, with him) instructed 
by B. Banerji, Agent, Federal Court, for Appellant. 

Dr. Narain Prasad Asthana, Advocate-General, United Provinces (Sri Narain 
Sahai, Advocate, Federal Court, and Rat Bahadur H. K. Ghose, Government Advocate, 
Oudh, with him) instructed by Raziada Sumair Chand Jain, Agent, Federal Court, 
for Respondent. 


I. (1942) 2M.L.J. 768. Mad. 6o. 
2. (1939) 2M.L.J. 671: I.L.R. (1940) 3. (1941) 2M.L.J. 1018. 
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The Judgment of the Court was delivered by 


_ _ Gwyer, C.#—In this case the appellant, who is the taluqdar of Bhawanshahpur 
in Oudh, appeals against the decree of a single Judge of the Chief Court of Oudh 
dismissing his claim for a declaration of right under section 42, Specific Relief Act. 
The plaintiff had asked for a declaration that the U. P. Tenancy Act, 1939 (Act 
XVII of 1939) in its entirety, or at least certain specified parts of the Act, was 
beyond the competence of the Legislature of the United Provinces to enact and 
was adso otherwise void, invalid and inoperative. The respondents denied that 
any part of the Act was beyond the competence of the Legislature to enact. They 
alleged also that a suit challenging the validity of an Act of the Legislature was not 
maintainable against them and that in any case a suit for a mere declaration that an 
Act is invalid is barred under section 42, Specific Relief Act. In order that the 
Issues in the case may bé properly understood, it will be convenient to give a brief 
account of the manner in which the taluqdars of Oudh came to occupy the position 
which they now enjoy. 


The Kingdom of Oudh was annexed by the East India Company in 1856. 
It had long been the scene of misgovernment and disorder ; and in those lawless 
times powerful men were able to establish themselves on the soil or to extend their 
possessions at the expense of their weaker neighbours. Among those who were 
thus dispossessed or reduced to the status of sub-proprietors were no doubt a number 
of proprietary village communities and village zamindars ; but the belief of Lord 
Dalhousie, the then Governor-General, and his advisers that the greater part of the 
Jand in Oudh was held by proprietary village communities and village zamindars 
seems to have been without justification. Nevertheless, the first step taken by 
Government after the annexation, “ perhaps with more of chivalrous justice than 
political prudence ” (papers relating to Oudh presented to Parliament in 1859, 62) 
was to make arrangements for a summary settlement of the Jand revenue of the 
province for a period of three years, the settlement being made with ihe actual 
occupants of the soil, that is the village communities and zamindars, without any 
recognition of proprietary right claimed by others. ‘‘ Only those taluqdars,” we 
are told, 

“ who could prove very antiquated title as village proprietors to the estates they held were allowed 
to retain their tenure, and even then they were settled with, not under the superior title of talukdars, 
but as owners by prescriptive right of the villages ” 


and were 


“ not only excluded in favour of village proprietors of really independent origin, but often deprived 
of their own hereditary villages, which their ancestors had actually founded.” (Papers relating to 
Oudh presented to Parliament in 1859, Montgomery’s Report, para. 330.) 

It is, therefore, scarcely a matter of surprise, that when the mutiny broke out 
at Lucknow in May, 1857, the taluqdars and their associates, with only a few 
exceptions, ranged themselves against the Government, and the work in connexion 
with the settlement begun in the previous year was completely undone. Few, 
if any, of the village zamindars and communities with whom, as occupants of the 
soil, the settlement had been made, had the power even if they had the will to 
withstand the resumption by the taluqdars of their former power and influence. 
It was in these circumstances that Lord Canning, the then Governor-General, 
issued his famous proclamation on 15th March, 1858, after the fall of Lucknow. 
The Governor-General stated that he deemed it right to make known “ the mode 
in which the British Government will deal with the taluqdars, chiefs, landholders 
of Oudh and their followers; and after declaring that six named persons (afterwards 
reduced to five) who had given support and assistance to British officers were to be 
henceforward the sole hereditary proprietors of the land which they held when 
Oudh came under British rule, “subject only to such moderate assessment as may 
be imposed upon them,” continued as follows : 

“ The Governor-General further proclaims to the people of Oudh that, with the abovementioned 
exceptions, the proprietary right in the soil in the province is confiscated to the British Government, 
which will dispose of that right in such manner as to jt may seem fitting.” 
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Taluqdars, chiefs, landholders, with their followers who made immediate 
submission to the Chief Commissioner of Oudh, surrendering their arms and 
obeying his orders were promised that their lives and honour would be safe, provided 
that they had not been guilty of murder, but as regards any further indulgence which 
might be extended to them they were required to throw themselves upon the justice 
and mercy of the British Government. Lastly, this assurance was given : 

“ To those amongst them who shall promptly come forward and give to the Chief Commissioner 
their support in the restoration of peace and order, this indulgence will be large and the Governor- 
General will be ready to view liberally the claim which they may thus acquire to a restitution of 
their former rights.” 

The last paragraph was inserted by Lord Canning at the instance of the Chief 
Commissioner, Sir James Outram, who had urged that the proposed confiscation 
was highly impolitic, and that it was advisable to secure the support of the landholders 
and chiefs by restoring their former possessions to them, subject to certain restrictions; 
but it will be seen that Lord Canning, though mitigating the rigour of the earlier 
part of the proclamation, was unwilling to go beyond a promise of indulgence. 
Sir James Outram however must have been well informed as to Lord Canning’s 
further intentions when he wrote to the landholders of Oudh with a copy of the: 
proclamation, that 

“ if you at once come in ready to obey his orders, provided you have taken no part in the atrocities 
committed on helpless Europeans, none of your lands will be confiscated and your claims to lands 
held by you prior to annexation will be heard.” Nawab Malka Jahan Sahiba v. Deputy Commissioner 
of Lucknow?. 

The outcry which Lord Canning’s proclamation caused in the United Kingdom 
and elsewhere is well known, but it was based upon a complete misunderstanding 
of Lord Canning’s true purpose. This is set out very clearly in his despatch written 
a few months later and dated 17th June, 1858 (Oudh Papers, 1859, p. 62), in his 
letter of 6th October, 1858, to the Chief Commissioner of Oudh (Oudh Papers Cal. 
1865) and in his despatch to the Secretary of State, dated 25th November, 1859 
(Oudh Papers 426, 1861, pp. 22-24). 


From these documents, which are all on record and which we have not therefore 
thought it necessary to set out in full, it appears that Lord Canning’s first and main 
pre-occupation was to secure the pacification of the province as speedily as possible; 
and this he did not feel able to do so long as the taluqdars and other landholders 
continued to be bitterly opposed to him. He was not disposed to take too harsh 
a view of their attitude during the mutiny, since they had become subjects of the 
Crown only a few months before it broke out and by the introduction of British rule 
many “‘had suffered a loss of property and all had experienced a diminution of 
the importance and arbitrary power that they had hitherto enjoyed.” (Oudh 
Papers 289, 1858, p. 3.) He was disappointed that the proprietary village com- 
munities and the village zamindars had not taken the side of the Government 
during the mutiny and in spite of the policy which had instigated the first summary 
settlement in 1856. He had also begun to feel doubts about the views held by 
Lord Dalhousie’s Government on the subject of land tenures in Oudh; and he 
recognised that many real injustices had been committed in the course of the settle- 
ment, which were calculated to alienate the taluqdars still further. Lastly, he had 
the predilection of an English nobleman of his generation for a territorial aristocracy 
of great families, who, subject to saféguards and restrictions which had been absent 
during the time of the nawabi, would form a stable and conservative element in a 
province henceforward at peace. The confiscation proclamation was therefore 
only a means to an end. It gave the Government a tabula rasa for the initiation 
of a new land policy. It enabled them to restore dispossessed proprietors and thus 
enlist their sympathy and support, but also to remove some of the more glaring evils 
of the former system. It enabled them to establish the taluqdars as a powerful 
territorial aristocracy, but at the same time to recognise rights formerly enjoyed 
by under-proprietors. It was in other words an important part of Lord Canning’s 
policy of pacification ; and if the strict legal rights of individuals had to yield in 
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some measure to more practical considerations of administrative convenience and 
expediency, there can be no doubt that the immediate effect was to bring peace 
and order to a distracted province. And it may well be that even those who suffered 
diminution in their legal rights have benefited in the long run by the restoration 
of the rule of law and a more settled system of Government. 


The proclamation and the letter of Sir James Outram were followed by a 
further letter from the new Chief Commissioner, Sir Robert Montgomery, in which 
the taluqdars were informed that provided they presented themselves at Lucknow 
and tendered their allegiance, all their offences would be forgiven. Many taluqdars, 
they were told, had already presented themselves and had been pardoned and their 
estates re-settled with them for three years ; but some were still at large in rebellion. 
Those who had not yet tendered their allegiance were assured that the Government 
would preserve to them their lives and property and confirm them in the estates 
possessed by them during the nawabi. This letter had the desired result and a 
second summary settlement which had already been taken in hand was completed 
in the following year. This settlement was on a wholly different basis from that of 
1856-57, and most of the taluqdars found themselves reinstated in the estates which 
they held at the date of the annexation. The settlement was however only for 
three years, and the taluqdars appear to have harboured doubts about the ultimate 
intentions of the British Government. Representations were made by Sir Charles 
Wingfield, who had succeeded Sir Robert Montgomery as Chief Commissioner of 
Oudh ; and the following letter was sent to him on roth October, 1859: 


“ His Excellency in Council, agreeing with you as to the expediency of removing all doubts as to 
the intention of the Government to maintain the taluqdars in possession of the taluqas for which 
they have been permitted to engage, is pleased to declare that every taluqdar with whom a summary 
settlement had been made since the re-occupation of the province, has thereby acquired a permanent 
hereditary and transferable proprietary right, namely, in the taluqa for which he has engaged, including 
the perpetual privilege of engaging with the Government for the revenue of the talugqa. This right 
is however conceded subject to any measure which the Government may think proper to take for the 
purpose of protecting the inferior zamindars and village occupants from extortion, and of upholding 
their rights in the soil in subordination to the talugdars. The Governor-General in Council desires 
that you will have ready, by His Excellency’s arrival in Lucknow, a list of the talugdars upon whom 
a permanent proprietary right has now been conferred ; and that you will prepare sanads to be issued 
to those taluqdars at that time. The sanads will be given by, and will run in the name of, the Chicf 
Commissioner, acting under the authority of the Governor-General. J am directed to add that, 
as regards zamindars and others, not being taluqdars, with whom a summary settlement has been 
made, the orders conveyed in the Limitation Circular No. 31 of 28th January, 1859, must not be 
strictly observed. Opportunity must be allowed at the next settlement to all disappointed claimants 
to bring forward their claims, and all such claims must be heard and disposed of in the usual manner. 


(Oudh Estates Act, 1869, Schedule I).” 


Thereupon a form of sanad was prepared and received the approval of the 
Government in a further letter dated 19th October, 1859, in which the following 
passage occurs : 


“ The sanads declare that while, on the one hand, the Government has conferred on the taluqdars 
and on their heirs for ever the full proprietary right in their respective estates, subject only to the 
payment of the annual revenue that may be imposed from time to time, and to certain conditions of 
loyalty and good service on the other hand, all persons holding an interest in the land under the 
taluqdars will be secured in the possession of the subordinate rights, which they have heretofore enjoyed. 
The meaning of this is that, when a regular settlement of the province is made, wherever it is found 
that zamindars or other persons have held an interest in the soil intermediate between the raiyat and 
the taluqdar, the amount or proportion payable by the intermediate holder to the taluqdar and, the 
net jama finally payable by the taluqdar to the Government, will be fixed and recorded after careful 
and detailed survey and inquiry into each case, and will remain unchanged during the currency of 
the settlement, the taluqdar being, of course, free to improve his income and the value of his property 
by the reclamation of waste lands (unless in cases where usage has given the liberty of reclamation 
to the zamindar), and by other measures of which he will receive the full benefit at the end of the 
settlement. Where leases (pattas) are given to the subordinate zamindars, they will be given by the 
taluqdar, not by the Government. This being the position in which the taluqdars will be placed, 
they cannot, with any show of reason, complain if the Government takes effectual steps to re-establish 
and maintain in subordination to them the former rights, as those existed in 1855, of other persons 
whose connexion with the soil is in many cases more intimate and more ancient than theirs; and 
it is obvious that the only effectual protection, which the Government can extend to these inferior 
holders, is to define and record their rights, and to limit the demand of the taluqdar as against such 
person during the currency of the settlement to the amount fixed by the Government as the basis of 
its own reyenue demand, (Oudh Estates Act, 1869, Sch. H” 
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Among these sanads was one granted to Babu Sitla Bakhsh the predecessor 
in title of the appellant, in the following terms : l 

“ Know all men that whereas by the Proclamation of March, 1858, by His Excellency the Rt. 
Hon'ble the Viceroy and the Governor-General of India, all proprietary rights in the soil of Oudh, 
with a few special exceptions, were confiscated and passed to the British Government, which became 
free to dispose of them as it pleased, I, George Udny Yule, Officiating Chief Commissioner of Oudh, 
under the authority of His Excellency the Governor-General of India in Council, do hereby confer 
on you the full proprietary right, title and possession of the Estate of Bhawanshahpur in zilla Sultanpur 
consisting of the villages as per list attached to the kabooliyat you have executed, of which the present 
Government revenue is Rs. 3,913. Therefore this sunad is given you in order that it may bæknown 
to all whom it may concern that the above estate has been conferred upon you and your heirs for ever, 
subject to the payment of such annual revenue as may from time to time be imposed, and to the 
conditions of surrendering all arms, destroying all forts, preventing and reporting crime, rendering 
any service you may be called upon to perform, and of showing constant good faith, loyalty, zeal 
and attachment to the British Government according to the provisions of the engagement which 
you have executed, the breach of any one of which at any time shall be held to annul the right and 
title now conferred on you and your heirs. It is another condition of this grant that in the event of 
your dying intestate or of any of your successors dying intestate the estate shall descend to the nearest 
male heir, according to the rule of primogeniture, but you and all your successors shall have full 
power to alienate the estate either in whole or in part by sale, mortgage, gift, bequest or adoption 
to whomsoever you please. It is also a condition of this grant that you will so far as is in your power 
promote the agricultural prosperity of your estate, and that all holding under you shall be secured 
in the possession of all the subordinate rights they formerly enjoyed. As long as the above obligations 
are observed by you and your heirs in good faith, so long will the British Government maintain you 
and your rights as proprietors of the above mentioned estate, in confirmation of which I herewith 
attach my seal and signature.” i 

This sanad, to complete the history of the taluka, was confirmed with all other 
sanads granted at the same time by.the Oudh Estates Act, 1869, an Act passed 
(inter alia) for the purpose, as stated in its preamble, of preventing any doubts as 
to the nature ofthe rights of taluqdars and others in the estates granted by the sanads 
and as to the course of succession thereto. It may þe added that the two letters of 
roth and rgth October, 1859, quoted above, are set out in the schedule to the Act 
and thereby given statutory force. In 1939, the United Provinces Tenancy Act 
was passed, the preamble to the Act reciting that it was expedient to consolidate 
and amend the law relating to agricultural tenancies and other matters connected 
therewith in Agra and Oudh. It was the latest of a series of Acts dealing with the 
same subject, and we are happily relieved from the task of analysing its provisions | 
in detail, because the Advocate-General of the United Provinces, in answer to a 
question put to him by the Court, admitted that some of those provisions did un- 
doubtedly cut down the absolute rights claimed by the taluqdars to be comprised 
in the grant of their estates, as evidenced by sanads such as that which we have set 
out above. In these circumstances, it is not necessary for us to consider the precise 
scope of the condition in the sanad, which was much debated in the Court below, 
that “all holding under you shall be secured in the possession of all the subordinate 
rights which they formerly enjoyed,” or to decide whether or not the Act now in 
question gave rights to persons who (to use the learned Judge’s words) had no 
right or title whatsoever from the beginning, and by doing so was expropriating 
the rights of the taluqdars who held absolute titles subject only to under—and 
ex-proprietary rights. We prefer to deal with the question on broader grounds. 

There can be no doubt at all, and we so hold, that the provisions of the Act 
fall within entry No. 21 of the Provincial Legislative List, and that it was prima facie 
within the competence of the Provincial Legislature to enact it. If, therefore, the 
appellant’s contentions are to prevail, it is necessary to see whether there are any 
other provisions in the Constitution Act which prohibit a Legislature from passing 
legislation of this kind, at any rate so far as the taluqdars are concerned, or limits 
in any way its power to do so. First it is said that the provisions of the Act which 
are complained about in this case fall within section 299 (2), Constitution Act, which 
provides that a Provincial Legislature has no power to pass a law authorising the 
compulsory acquisition for public purposes of any land, unless the law provides 
for the payment of compensation for the property acquired. The answer to this is 
that a law which regulates the relations of landlord and tenant and thereby diminishes 
the rights which the landlord has hitherto exercised in connexion with his land 


does not authorise the compulsory acquisition of the land for public or any other 
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purposes ; and therefore the question of compensation does not arise. Next, it is 
said thit section 300 (1) affects the matter. That sub-section enacts that the 
executive authority of a Province shall not be exercised, except on an order of the 
Governor in the exercise of his individual judgment, so as to derogate from any 
grant or confirmation of title of or to land, or of or to any right or privilege in respect 
of land or land revenue. We are quite unable to appreciate the relevance of this 
enactment to the circumstances now before us. It is not the executive, but the 
legislative, authority of the Province which has derogated from the grant embodied 
in the Sanad, if derogation there be. It was attempted to base an argument on the 
fact that the executive authority of the Province is not to be exercised in this parti- 
cular class of case except on an order of the Governor given in the exercise of his 
individual judgment ; and various other provisions in the Act were cited to us 
which contained references to the individual judgment of the Governor, particularly 
section 50 (3) which provides that the validity of anything done by a Governor 
shall not be called in question on the ground that he ought or ought not to have 
exercised his individual judgment. From these it was sought to establish that there 
was some peculiar sanctity about acts of the Governor done in the exercise of his 
individual judgment ; and that where powers of this kind existed for any particular 
purpose, the powers of the Legislature in that sphere were excluded. So at least 
we understood counsel for the appellant to argue. 


The purpose of section 300 (1) is, we should have thought, reasonably plain. 
There is power in certain circumstances to derogate from a Crown grant by mere 
executive act, without the intervention ofthe Legislature at all. Thus, to take a 
familiar example, it is a common.practice in India to make grants of Crown lands 
with a condition that the land may be resumed at any time, if required for some 
public purpose. There would therefore be nothing illegal in the Governor of an 
autonomous province by a stroke of the pen resuming possession of lands so granted. 
This he would ordinarily do on the advice of the Minister concerned ; but the 
effect of section 300 (1) is that a Governor who received such advice from a Minister 
in connexion with the grants of land which are mentioned in that sub-section 
would be doing nothing unconstitutional if he declined to accept the advice. The 
holder of a Crown grant would therefore be protected against possible injustice, 
if (to take an extreme case) a Minister desired to carry out a confiscatory policy 
by means of his executive powers and without parliamentary debate or authority. 
The provisions of section 50 (3) speak for themselves and need no further comment 
from us. 


The doctrine that a grantor may not derogate from his own grant cannot be 
applied in such a way as to limit legislative powers. For this proposition The North 
Charterland Exploration Co. (1910), Lid, v, The King’ is an authority, if authority 
be needed; and it is a particularly strong case, because there the executive and 
the legislative power were both vested in the Crown, the grant being one of Crown 
lands in the territory of a Crown Protectorate, where the legislative as well as the 
executive authority belongs to the Crown. Still less then can an Act of a pro- 
perly constituted Legislature be held to be incapable of derogating from a Crown 
grant, assuming that the subject-matter of the grant was otherwise within the 
competence of the Legislature. It is true that the Crown, represented by the 
Governor, is a part of every Provincial Legislature ; but it is to be observed that 
the Governor’s power to refuse his assent to a bill is under the Constitution Acta 
discretionary power, whereas his “order” under section 300 (1) is to be given in 
his individual judgment. Nothing could more clearly show the distinction 
between executive and legislative action in that particular case. 


Some observations of Lord Mersey, delivering the judgment of the Privy Council 
in Burrard Power Co. v. Rex? were cited to us as authority for saying that a subordinate 
Legislature (in that case the Legislature ofa Canadian Province) cannot by legislation 
derogate from a grant previously made by the Government of the Province. The 
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facts of the case, when carefully examined, do not support the contention. By 
section 146, British North America Act, the King in Council was given power, 
on addresses from the Houses of the Dominion Parliament and from the Houses of 
the respective Legislatures of the Colonies or Provinces of Newfoundland, Prince 
Edward Island and British Columbia, to admit those Colonies or Provinces, or any 
of them, into the Dominion, on such terms and conditions in each case as might be 
expressed in the addresses and as the Crown might think fit to approve, subject to 
the provisions of the British North America Act ; and the provisions of any Order 
in Council in that behalf were to have effect as if enacted by Parliament. In 1871 
British Columbia was admitted into the Dominion subject to certain Terms of Union 
between the Dominion and the Province which, in accordance with the section 
just quoted, took effect as if they had been enacted by Parliament. By one of the 
Articies of the Terms of Union, the Dominion Government undertook to secure 
the construction of a railway communication between the Canadian railway system 
and the British Columbia seaboard and the Government of British Columbia 
agreed to convey to the Dominion Government for the purposes of the construction 
of the railway certain public lands along the line of railway throughout its entire 
length in British Columbia. The conveyance of this land, known as the railway 
belt, was duly effected by later statutes of the Provincial Legislature. It was 
admitted that the grant of “ public lands” to the Dominion Government passed 
the water rights incidental to those lands ; and therefore when by a later Act the 
Provincial Legislature attempted to assign certain of those rights to the appellants, 
the Privy Council had no difficulty in holding the assignment to be ultra vires. But 
it will be seen, firstly, that the original grant of the lands was effected by means of 
a Provincial Statute, and secondly, that the undertaking to convey. them had effect, 
by reason of section 146, British North America Act, as though it had been contained 
in an Act of Parliament. The Provincial Government’s assignment was therefore 
of something with which they had already parted and was also inconsistent with 
an Act of Parliament which was as much part of the constitutional arrangements 
of the province as the British North America Act itself. In these circumstances, 
‘Lord Mersey’s words were clearly used in a popular and general, rather than in a 
strictly legal sense. 

Counsel for the appellant laid great stress on the Crown Grants Act, 1895, 
section 3. The preamble to that Act recites that doubts had arisen as to the extent 
and operation of the Transfer of Property Act, 1882, and as to the power of the Crown 
to impose limitations and restrictions upon grants and other transfers of land made 
by it or under its authority, which it was expedient to remove. Certain provisions 
of general application in the Act of 1882 had been found to conflict with provisions 
in the sanads, and the power of the Crown to impose limitations and restrictions 
other than those known to the general law had been challenged. Accordingly, 
the Act first provided that every grant or transfer of land by or on behalf of the 
Crown should be construed and take effect as if the Act of 1882 had not been passed, 
and, secondly, that all provisions, restrictions, conditions and limitations over con- 
tained in any such grants or transfers should be valid and take effect according 
to their tenor, any rule of law, statute or enactment of the Legislature notwithstanding, 
The words ‘‘ provisions, restrictions, conditions and limitations over” must be 
construed with reference to the purpose of the Act, and plainly refer to the course 
of descent, inheritance, devolution and the like. They cannot refer to such matters 
as the relations between a sanad-holder and his tenants: see Sheo Singh v. Raghubans 
Kunwart and Lakshmi Prasad v. Purushottam*. Nor could anything in the Crown 
Grants Act limit the power of qa Legislature to pass such legislation as it thought 
fit thereafter. ; 

If once it be found that the subject-matter of a Crown grant is within the com- 
petence of a Provincial Legislature, nothing can prevent that Legislature from 
legislating about it, unless the Constitution Act itself expressly prohibits legislation 
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on the*subject, either absolutely or conditionally. Safeguards may be found in 
the ‘Constitution Act against hasty or improvident legislation on some matters, 
asfor instance, theprohibition against the introduction of certain legislative proposals 
without the prior sanction of the Governor ; or the clause in the Governor’s Instru- 
ment of Instructions to which our attention was drawn in a recent appeal requiring 
him to reserve for the signification of His Majesty’s pleasure any bill which affects 
the permanent settlement. In the appeal now before us, we are concerned. with 
the question of legislative competence only ; and we decline to extract from delaying 
or safeguarding provisions of the Constitution Act anything which would prohibit 
a Legislature from legislating at all. Such a prohibition must be express and 
‘specific, since as we have observed in another case, every intendment ought to be 
made in favour of a Provincial Legislature which is exercising its legislative powers. 
It was admitted before us that there had been earlier.tenancy legislation in 
the United Provinces no less open to objection from the Taluqdars’ point of view 
-as-derogating from their sanads than the Act of 1939; but it was urged that in 
some cases the extent or importance of the Act had not been such as to merit serious 
criticism, and -that in others the Act embodied a compromise arrived at between 
the taluqdars and the Government of the day. The taluqdars were under no 
obligation to‘protest against an Act, if they did not think it worth their while to do so; 
and our decision in the present appeal is not in any way influenced by their acquies- 
cence in earlier legislation. We desire, however, to point out that what they are 
now claiming is that no Legislature in India has any right to alter the arrangements 
embodied in their sanads nearly a century ago ; and, for all we know, they would 
deny .the right of Parliament itself to do so. We hope that no responsible Legis- 
‘lature or'Government would ever treat as of no account solemn pledges given by 
‘their predecessors ; but the readjustment of rights and duties is an inevitable 
-process, and one of the functions of the Legislature in a modern State is to effect: 
that re-adjustment, where circumstances have made it necessary, with justice to 
all concerned. It is, however, not for this Court to pronounce upon the wisdom 
or the justice, in the broader sense, of legislative Acts ; it can only say whether 
they were validly enacted, and in the present case we are satisfied that neither the 
U. P. Tenancy Act, 1939, as a whole, nor any of those provisions of it which are 
set- out-in’ the schedule to the plaint, are open to challenge on any of the grounds 
‘which have been argued before us. We therefore dismiss the appeal with costs. 
We have not thought it necessary, since we are dismissing the appeal upon the 
-merits to express any opinion on two points raised by the Advocate-General of the 
‘United Provinces, that is, whether any suit lies under section 42, Specific Relief 
Act, against a Provincial Government for a declaration that a provincial statute 15 
ultra vires, and whether an appeal willlie to this Court from the judgment of a single 
Judge of a High Court when the judgment is appealable to a Division Bench of the 
same High Court. Both points seems to us to be of some difficulty and we should 
be: unwilling to decide them except after full argument ; but we mention them 
now that it may not be assumed hereafter that we have by our silence tacitly accepted 
either: of them. 
‘KS. — Appeal dismissed. 
[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Nagpur). 
PRESENT :—LORD ATKIN, Lord RUSSELL oF KILLOWEN, LORD PORTER, Sir 
GEORGE RANKIN ‘AND Sır MADHAVAN Nair, 


‘Govind ‘Prasad and another .. Appellants” 
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Limitation Act (IX of 1908), Article 182 (5}— Failure to furnish copies of mutation register of attached 
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Provincial Insolvency Act (V of 1920), sections 33,49 and 78. er od 

On 27th June, 1932, which was within three years from the passing of the decree, the decree- 
holder applied for execution of his decree by the sale of the villages which had already been attached 
before judgment. On 5th July, 1932, the Court registered the application and ordered the decree- 
holder apparently under Order 21, rule 14 to obtain copies of the mutation register. The time for 
obtaining these copies was extended from time to time till 5th November, 1932, when the Court passed 
an order: “ Decree-holder absent. . . . No copies filed as it is understood that the judgment- 
debtor has been adjudged insolvent. Dismissed for default.” In the meanwhile on the 5th July, 
1932, the judgment-debtors were adjudged insolvents. On 19th August, 1932, the decrge-holder 
put in a claim in the Insolvency Court supported by an affidavit giving the particulars of his debt 
as required by section 49 of the Provincial Insolvency Act. On the goth August, a list of debts was 
prepared in which the decree-holder was entered as a creditor. .On roth September, 1932, the 
Additional Subordinate Judge passed an order suspending the decree-holder from the schedule stating 
that he must prove on what grounds he got his decree. On 28th February, 1934, the adjudication 
of the insolvents was set aside by the appellate Court, and on 23rd July, 1935, the decree-holder’s 
legal representative presented a second application for the execution of his decree. On the question 
of limitation, 


Held, (1) the provisions of rule 14 of Order 21, Civil Procedure Code, requiring copies of 
mutation register to be filed is permissive unlike that in rule 13 which is mandatory. The copies 
might have been filed had it not been for the insolvency of the debtors. In the circumstances, the 
order dismissing the first execution application would not render it one not “ made in accordance 
with law.” The order dismissing the first execution application was a ““ final order” and the 
second application was therefore not time-barred. 


(2) In computing the period of limitation the decree-holder is entitled to exclude the period 
between the adjudication of the judgment-debtors as insolvents and the setting aside of that adjudication 
by the appellate Court. The words “ annulled under this Act” in section 78 (2), Provincial 
Insolvency Act, would include an annulment resulting from the setting aside of the adjudication by 
the appellate Court. 


The privilege of exemption from limitation conferred by section 78(2) of the Provincial Insolvency 
Act will apply to all debts provable and proved in the insolvency. A “ debt proved ” means a debt 
in respect of which a proof has been lodged and all the requirements of section 49 of the Provincial 
Insolvency Act fulfilled and it is not also necessary that the debt must have been admitted by the 
Official Receiver under the provisions of the Act. Accordingly the second application for execution 
was not time barred. 


Sir Alfred E. Wort for Appellants. 
C. S. Rewcastle and J. M. Parikh for Respondent. 
Their Lordships’ Judgment was delivered by 


SIR Mapuavan Narr —This is an appeal from an order of the High Court 
of Judicature at Nagpur dated 11th November, 1938, confirming an order ‘of the 
Court of the Additional District Judge, Raipur, dated 20th August, 1936. The 
appeal arises out of an execution proceeding, and the question for determination 
is whether the application made by the decree-holder for the execution of a decree 
which he had obtained against the appellants before the Board—the judgment- 
debtors—is barred by time. Both Courts in India have held that it is not barred. 


The material facts are as follows: One Madanlal Sao, the father of the res- 
pondent, obtained a decree against the appellants on 1st February, 1932, in the 
Court of the Additional District Judge, Raipur, for rupees 32,185-5-3 with interest 
and costs. Before judgment, he had the immovable properties of the appellants 
attached under the Code of Civil Procedure, On 27th June, 1932, which was 
‘within the period of three years prescribed by the Limitation Act, Madanlal Sao 
applied for execution of his decree by the sale of the-villages which had already been 
attached. On 5th July, the Court registered the application, making the following 
order : . 


“ Application is corrected. It is reported to be correct. It be registered. In this case the 
judgment-debtor’s seven villages have been attached by the decree-holder before judgment, and he 
prays for the issue of ‘ C’ form to the Collector. The decree-holder should file copies of mutation 
registers and decrees by 13th August, 1932, and ‘ C’ form be prepared and put up on 2oth August, 


1932.” 7 . 
The order to obtain copies of the mutation registers was apparently passed 
under Order 21, rule 14, Civil Procedure Code, which provides that, 


Tene A < where an application is made for the attachment of any land which is registered 
in the office of the Collector, the Court may require the applicant to produce a certified extract from 
the register of such office specifying the persons registered as proprietors of, or as possessing any trans- 
ferable interest in, the land or its revenue or as liable to pay revenue for the land and the shares of 
the registered proprietors,” 
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The time for filing these copies was extended from time to time till 5th November, 
1932, when the Court passed the following order : 

“ Decree-holder absent. Time 4-8 p.m. No copies filed as it is understood that the judgment- 

debtor has been adjudged insolvent. Dismissed for default.” 

While the execution was pending, on 5th July, 1932, the Additional Subordinate 
Judge, Raipur, adjudged the appellants insolvents : on 19th August, 1932, Madanlal, 
the decree-holder, put in a claim in the Insolvency Court supported by an affidavit 
giving the particulars of his debt as required by section 49, Provincial Insolvency 
Act, which is as follows: 


“ Section 49 (I): A debt may be proved under the Act by delivering or sending by post in a 
registered letter to the Court an affidavit verifying, the debt ; (2) the affidavit shall contain or refer 
to a statement of account showing the particulars of debt and shall specify the vouchers (if any) by 
which the same can be substantiated. The Court may at any time call for the production of the 


vouchers.” 

On the goth August, a list of debts was prepared in which Madanlal’s name was 
entered as a creditor. On roth September, 1932, the Additional Subordinate 
Judge passed the following order : 

.  , , . No other debts have been proved. Haji Walli Mohamad, Madan Lal Sao, Ambalal 
Ranchason and Kampta Prasad are suspended from the Schedule, since the receiver alleges that they 
are not fully binding on him ; they must therefore prove on what grounds they got their decrees.” 

On 28th February, 1934, the adjudication of the insolvents was set aside by the 
appellate Court. On 23rd July, 1935, the decree-holder, who has since died and 
is now represented by his son the respondent, presented the second application for 
the execution of his decree, which has given rise to this appeal. Inasmuch as the 
above application was not filed within three years of the decree, as required by the 
Limitation Act, it was prima facie time-barred ; but the respondent claimed exemption 
from limitation on two grounds, either of which if accepted would suffice to secure 
him such exemption. ‘These grounds, and the contentions of the appellants with 
reference to each, may be summarised as follows: (1) That the previous application 
dated 27th June, 1932, was a step in aid of execution ‘‘ made in accordance with 
law” within the meaning of Article 182 (5), column 3, Limitation Act—Act IX of 
1908, as amended by Act IX of 1927—and the period of three years began to run 
from 5th November the date of the “ final order thereon ”. Article 182 (5) pres- 
cribes the time for the execution of a decree or order of any Civil Court not provided 
for by Article 183 or by section 48, Civil Procedure Code, 1908—namely, three 
years (where the application next hereinafter has been made) from the date of the 
final order passed on an application made in accordance with law to the proper 
Court for execution or to take a step in aid of execution of the decree or order. To 
this, the appellants replied that since the decree-holder had failed to furnish copies 
of the mutation register of the attached villages as required by the Court under 
Order 21, rule 14, Civil Procedure Code, the application was not one “f made in 
accordance with law,” and it did not therefore give him a fresh starting point for 
the limitation period of three years. (2) That, inasmuch as the adjudication of 
the insolvents had been set aside on appeal, he was entitled under section 78 (2), 
Provincial Insolvency Act (Act V of 1920), in computing the period of limitation 
prescribed for his application for execution, to exclude the period from the date of 
the order of adjudication to the date when that order was set aside by the appellate 
Court. Section 78 (2) Provincial Insolvency Act, so far as it is material, is in the 
following terms : 

“ Where an order of adjudication has been annulled under this Act, in computing the period of 
limitation prescribed for any suit or application for the execution of a decree. . . . which might 


have been brought or made but for the making of an order of adjudication under this Act, the period 
from the date of the order of adjudication to the date of the order of annulment shall be excluded. 


Provided that nothing in this section shall apply to a suit or application in respect of a debt provable 
but not proved under this Act.” 

To this, the appellants replied that the annulment in this case was not made 
“ under the Act? within the meaning of section 78 (2), and further, even if it was 
so made, the debt due to the decree-holder was not ‘‘ proved ”? under the Act; 
and therefore section 78 (2) was inapplicable. ‘Both Courts upheld the contentions 
of the respondent, and held that the execution application was not time-barred, 


124) THE MADRAS LAW JOURNAL REPORTS. [1943 


Their Lordships will now consider the various arguments in order : It is clear, 
both from the Code itself and from the provisions of the Limitation Act, that the 
Legislature contemplated that there might be a succession of applications for exe- 
cution : see Thakur Prasad v. Sheik Fakir Ullah1, Under the Act, the first appli- 
cation for the execution of a decree must be made within three years from the date 
of the decree, and successive applications must be made within three years from 
the date of the final order passed on an application made in accordance with law, 
to the proper Court for execution or to take some step in aid of the execution of the 
decree or order [see Article 182 (5)]. It must be observed that, under the terms 
of the clause, the previous application to be effective must be one “‘ made in accord- 
ance with law ;’’ otherwise, the date of the final order passed on it cannot constitute 
a fresh starting point of limitation. On the first contention, the question for deter- 
mination is whether the previous application made on 27th June, 1932 and dismissed 
on 5th November, 1932, was one made “jin accordance with law” within the 
meaning of Article 182 (5), Limitation Act. It is well settled that the words “in 
accordance with law” mean in accordance with the law relating to the execution 
of the decrees. In support of their argument that the application is one not in 
accordance with law, reliance is placed by the appellants on Order 21, rules 14 and 
17, Civil Procedure Code. A few of the relevant provisions of Order 21, relating 
to application for execution may be briefly noticed. Order 21, rule 11 (2) specifies 
the particulars which a written application for execution should contain. Rule 12 
is inapplicable to the present case, as it deals with movable property. Rule 13 
declares that an application for attachment of immovable property should contain 
a description of the property, sufficient to identify the same, boundaries, etc., and a 
specification of the judgment-debtor’s interest in such property. Rule 14, already 
quoted states that the Court “may require the applicant to produce certified 
extracts from the Collector’s register in certain cases.” Rule 17 as amended by 
the High Court of Nagpur, so far as it is material is as follows : 

“ (1) On receiving an application for the execution of a decree as provided by rule 11, sub- 
rule (2), the Court shall ascertain whether such of the requirements of rules 11 to 14 as may be applic- 
able to the case have been complied with, and if they have not been complied with, the Court may 
allow the defect to be remedied then and there, or may fix a time within which it should be remedied 
and in case the decree-holder fails to remedy the defect within such time, the Court may reject the 
application.” 

It is common ground that in this case, there was an attachment before judgment 
and that there was no need for a further attachment of the property before sale ; 
and all that the applicant was seeking for by his execution application was to get it 
sold through the Collector. The fact that the property had been attached before 
judgment was specifically mentioned in column 10 of the execution application 
headed “ Mode in which the assistance of the Court is required.” It was also 
mentioned therein that “ the schedule of the property is filed in the suit.” Further, 
after some corrections had been made the application was reported to be correct 
and was registered. The Court may well have abstained from requiring the appli- 
cant to produce the certified extracts and proceeded with the execution of the decree 
seeing that the property had been under attachment and the necessary particulars 
about it were already known. However, though the application was correct in 
form and was admitted it thought that the certified extracts would be helpful, 
probably, for a further clarification of the details. It will be noticed that the 
provision in rule 14 is permissive unlike that in rule 13 which is mandatory. Under 
the old provision—sece section 238 of the Code of 1882—it was necessary when an 
application was made for the attachment of land registered in the Collector’s cffice 
that it should be accompanied by a certified extract from the register of such office, 
whereas, under the present rule the Court may at its discretion require the applicant 
to produce the required extract. The copies might have been filed had it not been 
for the insolvency of the appellants. In the circumstances, their Lordships are not 
prepared to hold that the order made by the Court dismissing the application would 
render it one not “made in accordance with law.” It follows that the application, 
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dated 23rd July, 1935, which has given rise to this appeal being within three years 
from. 5th November, 1932, the date of the final order on the previous application, 
is not time-barred. This ground by itself is sufficient to dispose of this appeal. 

The next question is whether in computing the period of limitation the respon- 
dent is entitled to exclude the period between the adjudication of the appellants 
as insolvents and the setting aside of that adjudication by the appellate Court. 
It is conceded that if section 78 (2) is applicable then the respondent’s application 
would be in time. But, the learned counsel for the appellants, stressing the words 
“under the Act?” which follow the word ‘‘ annulled ” in the section seeks to draw 
a distinction between annulment under the express provisions of the Act and the 
annulment resulting from the setting aside of the adjudication by the appellate 
Court. The latter class of annulments, according to him, will not fall within the 
meaning of the words “annulled under this Act” used in section 78 (2). No 
authority was cited in support of this contention, but the learned counsel drew 
their Lordships’ attention to section 35 of the Act which follows the sub-title * annul- 
ment of adjudication.”” Their Lordships are unable to see any force in the argument. 
The opening words of the section ‘‘ where in the opinion of the Court a debtor 
ought not to have been adjudged insolvent” are wide enough to include an annulment 
resulting from the setting aside of adjudication by the appellate Court. In their 
Lordships’ view, the words ‘‘ annulled under this Act” in section 78 (2) would 
include an annulment resulting from the setting aside of the adjudication by the 
appellate Court, as in the present case. 


The next branch of the argument has reference to the proviso to section 78 (2) 
which declares that the privilege of exemption from limitation conferred by the 
section will not apply ‘‘in respect of a debt provable but not proved.” To avoid 
the operation of the proviso, two conditions have to be satisfied, namely, (1) there 
must be a debt “ provable ”? and (2) that debt must have been ‘‘ proved under 
this Act.” That the debt in the present case is ‘‘ provable ” is not disputed. How 
is the debt to be “‘ proved ” under the Act is the question? The learned counsel 
answers that the debt can be said to be “‘ proved ” only if the proof has been accepted 
by the Court. He goes further, and says that in this case the proof has been definitely 
rejected by the Court. In support of the latter statement, attention was drawn to 
the order of the Court dated 1oth September, 1932, wherein it was stated that 
Madan Lal is ‘‘suspended ” from the schedule along with two others, since the 
receiver alleges that the debts are not fully binding on him and they must therefore 
prove how they got their decrees. It is clear to their Lordships that this order 
does not mean that Madan Lal’s claims were either finally rejected or that he was 
finally excluded from the schedule in the insolvency proceedings. It is also clear 
that the order is not one which can be taken in appeal. The word “ suspended ” 
used in the order can have no special significance, and it is not used in the Act 
anywhere in connexion with this stage of the proceedings in insolvency. | It imports 
that no decision to accept or reject the proof has been come to—in other words, 
that the Court has not yet discharged its duty to frame the schedule referred to in 
section 33 of the Act. The question remains, has the debt been “‘ proved.” Sec- 
tion 49 provides the mode of proof under the Act. It is not denied that the require- 
ments of that section have been complied with by the respondent. ‘Their Lordships 
have been shown no authority in support of the proposition that a debt can be said 
to be proved under the Act only if it is accepted or admitted by the Court. “‘ Prov- 
able?” and “proof” are words of technical import in the language of the law of 
insolvency. A creditor proves his debt when he lodges a proof in the mode pres- 
cribed by the Statute, that is, by fulfilling the requirements laid down in section 49 
of the Act ; and when he has done that, he has proved his debt within the meaning 
of the proviso to section 78 (2). 

Under section 33 of the Act, the proof so tendered may be accepted or rejected 
by the Court or it may require further evidence—as under the rules of the English 
bankruptcy Jaw. If the effect of an adjudication is to prevent the creditors from 
taking proceedings in the ordinary Courts of law for the realisation of their debis, 
it is only just, to exclude from the period of limitation the space of time that elapses 
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between adjudication and its annulment. This is the just privilege accorded to the 
creditors under section 78 (2) of the Act. If the meaning sought to be pyt upon 
the word ‘“‘ proved ” by the learned counsel is accepted, it is easy to see that the 
principle underlying the exemption thus granted may. often be frustrated. ‘Thus, 
as pointed out by the learned Chief Justice, in a case where there has been an 
adjudication which would prevent a creditor from following his remedy in a Court 
to realise his debt, he lodges proof ofhisclaimas required by the statute, proof which 
may be assumed will be accepted by the Court, if the adjudication is annulled before 
such acceptance, as may well happen, the creditor would lose his debt altogether. 
Their Lordships cannot accept an interpretation of the word ‘‘proved’’ in the 
proviso which will lead to such a result. They hold agreeing with the High Court 
that the respondent has “ proved ” his debt and that his application for execution 
is not time-barred under section 78 (2) Provincial Insolvency Act, also. In this 
connexion, reference may be made to the decision in Lakshmi Bai v. Rukmaji Rao’, 
where it was held that “a debt ‘ proved’ under the Provincial Insolvency Act in 
the proviso to section 78 (2) means a debt in respect of which a proof has been 
lodged and all the requirements of section 49 of the Act fulfilled ;” and ‘‘ that it is 
not also necessary that the debt must have been admitted by the Official Receiver 
under the provisions of the Act.” In their Lordships’ opinion, the conclusion 
arrived at by the learned Judges is right. In the result, their Lordships will humbly 
advise His Majesty that this appeal fails and should be dismissed with costs incurred 
by the respondent here and before the High Court. 


Solicitors for Appellants: Douglas Grant and Dold. 
Solicitors for Respondent : Hy. S. L. Polak and Co. 
K.S. =m Appeal dismissed. 
[SPECIAL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR ALFRED HENRY LIONEL Leaca, Chief Justice, Mr. Justice BELL 
AND MR. JUSTICE SHAHABUDDIN. 
In the matter of a Pleader, Gudiwada.* 
Legal Practitioners’ Act (XXI of 1926), section 13—Pleader who has not renewed his sanad—If can be struck 
off the rolls for misconduct. 


It cannot be said that a pleader who has not renewed his sanad for the year in which his conduct 
was called in question is no longer a “ legal practitioner.” He can be struck off the rolls for mis- 
conduct even if he has not renewed his certificate and section 13 of the Legal Practitioners’ Act applies 
to him. : ' 


The Advocate-General (Sir A. Krishnaswami Aiyar) for the Crown. 
S. Venkatachala Sastri for the Pleader. Š 
The Order of the Court was delivered by 


The Chief Justice. —Thbe respondent is a pleader who practised at Gudiwada 
in the Kistna District. He was convicted under rule 38 (5) of the Defence of India 
Rules for having violated rule 38 (1) (a) and (c) read with rule 34 (6) (c) and 
sentenced to undergo rigorous imprisonment for six months and to pay a fine of 
Rs. 100. In default of payment of the fine he was ordered to undergo rigorcus 
imprisonment for a further period of two months. His offences were that during 
the grave disturbances which took place in India in August of last year he dis- 
tributed pamphlets to public officers calling upon them to resign their pests ard to 
take an active part in the movement which resulted in these disturbances. He 
pleaded guilty to the charges. 


The case falls within the decisions of this Court in In the matter of a 
second grade Pleader?, In the matter of K. M., first grade pleader? and In the 
matter of a Pleader, Madura* which was decided by a Full Bench of this Court on 
TE, ee os ai 

1. (1934) 67 M.L.J. 45: IL.L.R. 57 Mad. 767. 

* R. C. No. 7 of 1943. 12th April, 1943. 
2. (1923) 45 M.L.J. 684 (F.B.). 4. (1943) 1 M.L.J. 396 (S.B.), 
3. (1923) 92 LC. 214 (F,B,). 
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the 24th March last. On behalf of the respondent it has however been contended 
that inasmuch as he had not taken out his sanad for the year 1943 his case does 
not come within section 13 of the Legal Practitioners Act, 1879. That section 
gives the High Court power to suspend or dismiss for professional misconduct, 
a pleader holding a certificate. It is said that inasmuch as he had not renewed 
his sanad he was no longer a legal practitioner. That argument cannot be accepted. 
The respondent was registered as a legal practitioner under rule 9 of the rules 
framed under the Act. As a pleader he is required to renew his sanad each year 
and while he remains on the register he is entitled to the issue of a sanad subject 
to good conduct. This very question was raised in a case decided on the r4th 
March, 1924, by a Full Bench of this Court consisting of Coutts Trotter, C.J., Rame- 
sam and Odgers, JJ.—P. Dis. No. 1047 of 1924. The judgment is before us and 
it was there expressly held that it was a matter of no moment that the pleader had 
not renewed his sanad. The Act applied to a holder of a certificate, although he 
had not taken the necessary steps to have it renewed for the year in which his conduct 
was called into question. That decision is binding on us and we may.add that 
we are in full agreement with it. A solicitor in England is in the same position 
as a pleader here. He has to take out a certificate each year entitling him to practise, 
but he can be struck off tl e rolls even if he has not renewed his certificate. 


The observations of Coutts Trotter, J., as he then was, in In the matter of a 
second grade pleader+ and In the matter of K. M., first grade pleader® apply with full 
force here. The conduct of the respondent has been such that the Court cannot 
allow him to continue to be a member of the legal profession. His name will be 
struck off the register of pleaders and his sanad will not be renewed. 


K.S. ————— Name of pleader ordered to be struck off 
the register. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR ALFRED Henry LioneLt LEACH, Chief Justice AND MR. 
JUSTICE SHAHABUDDIN, 


Sankunni Variar and others l .. Appellants* 
v. 

Tavazhi Karnavan and Manager Neelakandhan Nambudiri- 

_ pad and others .. Respondents. 


Malabar Tenancy Act (XIV of 1930), section g4r—-Kanom deed—Jenmi’s suit to recover arrears of rent 
and land revenue paid to Government under compulsion—Right to recover—Contract to the contrary not existing 
—Transfer of Property Act (LV of 1882), section 76—Charge created on the kanom lands in favour of jenmi 
—Statutory charge. 


Where a jenmi sued to recover from the members of a tarwad as kanomdars arrears of rent for 
a period of ten years and the amount, which he had been compelled to pay to Government as land 
revenue in respect of lands comprised in the kanom, on the questions (1) whether where, as a result 
of a resettlement, the land revenue had been enhanced, the increased burden fell upon the jenmi 
and (2) whether the Malabar Tenancy Act which came into force in 1930 created a charge in 
favour of the jenmi in respect of * renewal fees and arrears of michavaram or rent’ accruing at the 
time the Act came into force, 

Held, (1) Section 76 of the Transfer of Property Act requires the mortgagee in possession to pay 
the revenue due to Government, unless the mortgage deed contains a contract to the contrary ; the 
deed of kanom in the present case fixed the rent which the kanomdars should pay to the jenmi and 
stated that they should pay the land revenue. The deed could not therefore be read as embody- 
ing a contract to the contrary. 

Panigatan Kanaran v. Raman Nair (1907) 17 M.L.J. 517 followed. 

(2) The jenmi was entitled under section 41 of the Malabar Tenancy Act to a charge in respect 
of the rent in arrears and also for what he had been compelled to pay the Government by way of 
land revenue notwithstanding that a portion of the total amount had been paid in respect of years 
previous to the Act coming into force; and ` 

(3) the scheme of the Act and the language of section 41 justified the Court in holding that the 
legislature intended to create a charge in respect of michavaram or rent owing at the time when 
the Act came into force. 


e 


I. (1923) 45 M.L.J. 684 (F.B.). 2. (1923) 92 I.C. 214 (F.B.). 
* Appeal Na. 21 of 194 rath April, 1943, 
e 
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Appeal against the decree of the Court of the Subordinate Judge of Oftapalam 
in O. S. No. 35 of 1939. 

D. A Krishna Variar for Appellants. 

K. Kuttikrishna Menon and A. Gopalakrishnan for Respondents. 

The Judgment of the Court was delivered by 

The Chief Fustice—This suit was filed by the first respondent as the jenmi to 
recover from the members of a tarwad as kanomdars arrears of rent for a p@riod of 
ten years and the amount which he had been compelled to pay to Government 
over a period of eleven years as land revenue in respect of the lands comprised 
in the kanom. 

On the 2ist January, 1893, the first respondent’s predecessor created the kanom 
deed in favour of the appellant’s tarwad. The term was 36 years. The deed 
provided that the jenmi should receive an annual rental of 411 paras, 4 zdangalis 
and 1 nazhi of paddy and gingelly oil to the value of Rs. 6. The Aanomdars were 
required by the deed to pay to the Government what became due by way of land 
revenue. A re-settlement of land revenue took place in 1901 and in 1931 there 
was another re-settlement. On both these occasions the revenue payable to Govern- 
ment was increased, 

The main questions raised by the defendants in the Court below were two in 
number. The first was whether the burden of the increased revenue fell upon the 
jenmi. The Subordinate Judge decided that the burden was to be borne by the 
‘kanomdars. Section 41 of the Malabar Tenancy Act, 1929, which came into 
force on the 1st December, 1930, creates a charge in favour of the jenmi in respect 
of ““ renewal fees and arrears of michavaram or rent.” ‘The defendants’ second point 
was that this section is not retrospective in effect. The Subordinate Judge held 
that it was and on this basis he gave the plaintiff a charge for what he found had 
been paid in respect of arrears of revenue and rent, irrespective of whether the 
payments had fallen due before or after the passing of the Act. In the appeal 
both these questions are again raised. All the members of the tarwad were made 
defendants, but the appeal has been preferred by the first, third and fourth defendants 
alone. ‘They are the senior members of the family. 

The kanam deed having stated that the pattam (gross rent) of the properties 
demised is 2507 paras of paddy proceeds as follows: 

“ You should therefore hold the said properties in your possession and enjoyment, and cultivating 
them, pay to us a pattam (rent) of 411 paras, 4 idangalis, 1 nazhi of paddy, of the money value of 
"Rs. 138 inclusive of para vasi (allowance for difference of measurement) duly dried, winnowed, cleaned, 
conveyed. to our residence and measured out by our 40 nazhis para, after deduction of the interest 
due on your mortgage amount and the assessment on the properties due to the Government, from 
the said rent, together with the sundry payment of one para, two idangalis of gingely oil, of the value 

of Rs. 6, within the goth of Makaram (10th February) of each year commencing with the year 1069 
M.E. (1893-94) and duly take our receipt therefor.” 
For the appellants it is contended that inasmuch as there is reference in the deed 
to the gross yield of the land and it is statedthat the jenmz is to receive his rent after 
deduction of the interest due on the mortgage and the Government revenue, the 
intention was to fix the kanomdar’s liability on the basis of the revenue payable to 
Government at the date of the kanom. In other words, should the revenue payable 
to the Government be increased the jenmi was to be responsible for the payment 
of the additional amount. In this connection the decision of this Court in Krishnier 
v. Arappuli Iyer? is relied upon. On the other hand it is admitted that another 
decision of this Gourt is very much against the appellants. This case is Tuppan 
Nambudri v. Chinna Pari Kutti?. 

In Krishnier v. Arappuli Iper? which was followed in Panigatan Kanaran v. Raman 
Nair’, this Court held that a usufructuary mortgagee in possession was not liable 
to-pay enhanced revenue when the deed provided that the mortgagee was topay 
the revenue levied on the land mortgaged and take the profits in lieu of intérest. 





1. (1904) 14 M.L.J. 488. 3. (1907) 17 M.L.J. 519. 
a. (1907) 18 MLL. J. 31, 
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The Court considered that in a deed of that nature the reasonable view was that 
the revenue payable under the settlement in force at the time of the execution of 
the mortgage was all that the mortgagee had undertaken to pay. The deed in 
the present case is very differently worded. The wording is very similar to that 
in the document considered in Tuppan Nambudiri v. Chinna Parikutiit. There the 
instrument was a deed of mortgage which stated: 

“In consideration of an advance of Rs. 795-8-0 the mortgagee is to hold possession, for twelve 


years, of land yielding a pattam of 80 paras of paddy and Rs. 40 and is to pay a purappad of 12 paras 
of paddy and 12 fanams and 50 cocoanut leaves ‘having deducted interest and Government revenue’.” 


The Division Bench which heard this appeal was of the opinion that there was 
nothing in the deed which could be read as constituting a contract contrary to the 
rule laid down in section 76 of the Transfer of Property Act. As this last mentioned 


case is directly in point we must follow it, but we may add that we agree with the 
decision. 


The kanom which we are now considering fixes the rent which the kanomdars 
shall pay to the jenmi and states that they shall pay the land revenue. The fact 
that in the earlier part of the document an estimate is made of the gross revenue 
of the land does not affect the very definite provisions which follow. Section 76 
of the Transfer of Property Act requires the mortgagee in possession to pay the 
revenue due to the Government, unless the mortgage deed contains a contract 
to the contrary. The deed granted by the first respondent to the appellants’ tarwad 


cannot, in our judgment, be read as embodying a contract to the contrary. This 
disposes of the first point. l 


We also agree with the Subordinate Judge that the first respondent was entitled 
under section 41 of the Malabar Tenancy Act to a charge in respect of the rent 
in arrears and also for what he had been compelled to pay to the Government by 
way of land revenue, notwithstanding that a portion of the total amount was paid 
in respect of years previous to the Act coming into force. Section 41 says: 


“ Renewal fees and arrears of michavaram or rent due to the landlord, together with interest, 
if any, payable on the same shall be a charge on the interest of the person from whom they are due 
in the holding in respect of which they are due as at the time ofthe creation of such interest, and 
such charge shall have priority over all other charges on the same except the charge for the revenue 
and any dues thereon payable to Government or to a local authority and made a charge thereon by 


any law for the time being in force.” l 

It may here be mentioned that in the course of his argument the learned counsel 
for the appellants contended that this section almost does not give a charge to 
the jenmi for revenue paid by him, although his kanomdars had accepted liability 
for the revenue payable to the Government. He said that the concluding portion 
of the section indicates that so far as revenue is concerned the Government alone is 
to have a charge. This argument cannot be accepted. Section 3 (q) defines the 
meaning of the term michavaram. It means whatever is agreed by a kanomdar in a 
kanom deed to be paid periodically, in money or in kind, or in both, to or on behalf of 
the jenmz. The jenmi under the revenuelaw is assessed and is made liable for 
payment of the land revenue. Therefore when a kanomdar undertakes to pay the 
land revenue, he undertakes to pay it on behalf of the jenmi and what is so paid is 
michavaram. Section 41 gives a charge in respect of both the michavaram and rent. 


We will now return to the question whether section 41 can be deemed to have 
retrospective effect A statute of the nature of the Malabar Tenancy Act cannot be 
applied retrospectively unless in plain and unambiguous terms the Legislature 
shows that the intention was to give it retrospective effect. We consider that the 
scheme of the Act and the language used in section 41 justifies the Court in holding 
that the Legislature intended to create a charge in respect of michavaram or rent 

‘owing at the time when the Act came into force. The object of the statute was to 
give persons in the position of the appellants fixity of tenure and in granting to the 
tenants something which they had not possessed before, the Legislature considered 
it right that the landlord should be given a charge for what was due to him by his 
tenants. When the Act came into force the appellants were given rights of per- 
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manent occupancy, but they were in arrears with their rent and they had failed to 
pay to the first respondent what he had been compelled to pay to the Government 
by way of land revenue, a liability which was theirs under the contract. It seems 
to us that the section must be read as applying to the position as it was at the time 
of the passing of the Act as well as to the future; otherwise tenants in arrears with 
their rent at the time of the passing of the Act would get fixity of tenure without dis- 
charging their obligations, which could never have been the intention. Moreover 
the wording of the section indicates that it was to have immediate effect. For these 
reasons, we consider that the Subordinate Judge was right in holding that there 
was a statutory charge in this case. 


The appeal fails and will be dismissed with costs in favcur of the first respondent. 
K.C. a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice MOCKETT AND Mr. JUSTICE KRISHNASWAMI AYYANGAR. 
Jaldu Manikyala Rao .. Petitioner” 
v 


Jaldu Pydayya .. Respondent. 


Court-fees Act (VII of 1870), section 7 (iv) (f)—Claim of dissolution of partnership with a claim for an 
account—Case for dissolution not necessitating interference by Court—Court-fee payable. 


In the case of a suit for dissolution of a partnership at will with a claim for accounts since whatever 
the pleading in the case may be the partnership stands dissolved on the date of the plaint and the 
intervention of the Court is not necessary to bring about the dissolution, the prayer for accounts 
falls clearly within section 7, clause (i) (f) of the Court-fees Act. 


Bhogilal v. Popatbhai, (1882) I.L.R. 7 Bom. 125, relied on. 

" Petitions under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Guntur 
dated 6th January, 1943, and made in O. S. No. 717 of 1942, etc. 

Ch. Raghava Rao for Petitioner. 
V. Rangachari for Respondent. 
The Court delivered the following 


JUDGMENTS : Mockett, 7.—(C.R. P. No. 100 of 1943) :—In this Civil Revision 
Petition, the point which arises for consideration is whether a suit claiming dissolu- 
uon of partnership with a claim for an account can be treated asa suit for solely 
an account so as to bring it within the provisions of section 7 (iv) (f) of the Court-fees 
Act. ‘Theimportant circumstance put before us is that this is not a written partner- 
ship containing terms a breach of which may give rise to a cause of action but isa 
partnership at will. A suit in which the parties’ relations inter se are governed 
by a written contract containing terms the breach of which entitle a party to dis- 
solution of partnership may well be in a different category or the ordering of an 
account may depend on considerations of fact, and the real question may well be 
whether the plaintiff is entitled to a decree for dissolution. There is ample authority 
both from English authorities and from the Judicial Gommittee that a partnership 
at will is dissolved by a notice from one member of the partnership to another, 
and in England a writ and in India a plaint has been held to constitute a notice of 
dissolution and the dissolution dates from the date of the document Authcrity 
for this may be found in Shepherd v Allen}, That was a case of partnership at will 
and a suit was filed by one of the partners praying for a dissolution and account. 
It appears from the report, that a question was raised whether there was still an 
existing partnership and from what period it ought to be held to be dissolved. The 
Master of the Rolls, Sir John Romilly, held that there was a partnership at will 
and that it was dissolved as from the 15th of August, 1863, the date of filing the will. 
That case was followed in the Chancery Division in 1896. Only a brief report 
is available and it is to be found in Unsworth v. Fordan®. There North, J., held 


that under similar circumstances a partnership was dissolved as from the date of the 
A CL gan Ce a eg tye 


*G. R. P. Ns. 100, 308 and 309 of 1943. goth April, 1943. 
I, 33 Beav. 577. 2. (1896) Weekly Notes 3, 
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service of the writ and not from the date of its issue. That of course means that on 
receipt of information from one partner by the other the partnership became dis- 
solved., The Judicial Committee in an appeal cited to us from Sathappa Chetti v. 
Subramanian Chetti! held that in the absence of evidence that there had been any 
previous dissolution, a partnership between the plaintiff and the defendant was 
dissolved by what their Lordships described as writ and plaint claiming dissolution. 
No doubt the expression “writ?” applies to its Indian counterpart ‘‘ summons.” 
The position therefore is that whatever the pleading in this case may be, the partner- 
ship between the parties was dissolved on the date of the plaint and there was nothing 
for the Court to do in that respect except to declare that all the relief which the 
Court was called upon to give was solely to order the taking of an account. Fcr the 
purposes of Court-fee this is a suit to which section 7 (iv) (f) of the Court-fees Act is 
applicable. The Bench of the Bombay High Court in Bhogilal v. Popatbhai? took 
the view that a plaintiff who sought the relief contemplated by section 265 of the 
Contract Act should pay the ad valorem stamp-fee required by a suit for an account 
under section 7, clause (iv) (f) of the Court-fees Act of 1870. Section 265 of the 
Contract Act which was the part of the Act dealing with partnership provides 
that where a partner is entitled to claim a dissolution of partnership, cr where 
a partnership has terminated, the Court may in the absence of any contract to the 
contrary, wind up the business of the partnership, provide for the payment of its 
debts and distribute the surplus according to the shares of the partners respectively. 
The action in that case as described by the learned District Judge ccntained a 
claim for an account and a winding up of partnership. It was argued before us, 
that the proper provision of the Act applicable to such a case was article 17-B of 
the Second Schedule which deals with claims incapable of valuation. Such a 
contention is wholly wrong. A claim for partnership may not ke capable of precise 
valuation, but that it is not capable of valuation at aJl is entirely unarguable. The 
result will be that as this is a matter in which the plaintiff was entitled to place his 
own valuation upon his claim under section 7, clause (iv) (f) the’order of the learned 
District Munsiff was right. Incidentally I may add that I consider that no question 
under section 115 of the Civil Procedure Code arises. 


The petitioner also objected to the territorial jurisdiction of the Court. It is 
enough with regard to this to say that the learned District Munsiff fully considered 
the evidence relating to this and came to the conclusion that the facts gave him 
jurisdiction to try the case. 


C. R. P. Nos. 308 and 309 of 1943.—In these petitions the learned District 
Munsiff has made interlocutory orders intended to preserve the partrership property. 
The petitioner states that those orders are a hardship on him. ‘They are clearly 
orders which the Munsiff had jurisdiction to make. Interlecutory orders in partner- 
ship matters for the preservation of the assets of the partner ultimately entitled 
thereto are not infrequent and are frequently proper. There is no reason fcr 
interfering with the orders made in those two civil revision petitions. The result 
will be that all the Civil Revision Petitions which have been argued will be dismissed 
“with costs—one set. 


Krishnaswami Ayyangar, J.—I concur but would like to add a word or two on 
the question of Court-fee involved in the first of these civil revision petitions. It has 
to be remembered that there are two classes of partnership actions in which a 
plaintiff may ask the Court to take the accounts of the partnership. F irst we have 
the case where a dissolution has already taken place on the date of the suit and the 
intervention of the Court is not necessary for bringing about the dissolution. Such 
a dissolution would occur on the happening of any of the conditions mentioned in 
sections 42 and 43 of the Indian Partnership Act, 1932, The second class of cases 
is where the intervention of the Court is necessary in order to dissolve a firm while 
it is continuing. The conditions on the happening of which a partner can ask the 
Court to dissolve a firm are enumerated in section 44 of the Act. The case before 
us falls under the first category, namely, cases where the Court is not called upon to 

E Neen a A NG Nn 
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dissolve a firm-in existence. In such a case it seems to me that the prayer for 
accounts falls clearly within section 7, clause (10) (f) . This is enough to dispose 
of the revision petition. I want to make it clear that I reserve my opjnion on 
the question as to whether even a suit in which the accounts are to be taken after 
the Court dissolves the firm is not also one which falls within section 7, clause (iv) (f). 


K.C. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL Leac, Chief Justice, AND MR. 
JUSTICE SHAHABUDDIN. . 





Jasho Prokash Mitter .. Appellant® (Respondent-Petitioner) 
ü; 
Botawala De Rander .. Respondent (Applicant-Co-respondent). 


Civil Procedure Code (V of 1908), Order XXV, rule 1—Scope—Petitioner in divorce suit—Order to Surnish 
security for co-respondent’s cosis—When proper. 


The mere fact that the petitioner in a divorce suit deliberately sought the jurisdiction of the 
Madras High Court (on the alleged ground that the spouses last lived together in Madras) knowing 
that all the evidence would have to come from Bombay (where the respondent and co-respondent 
resided), or Calcutta (where the petitioner resided) thereby deliberately increasing the costs of the 
parties involved, is no ground for ordering the petitioner to furnish security for costs of the co-respon- 
dent, The fact that the petitioner might have filed the petition in another Court is no ground for 
requiring him to furnish such security, If the petitioner were not resident in British India an order 
for security for costs would be a very proper one. His residence in British India is the deciding factor. 
The fact that the petitioner does not reside within the limits of the jurisdiction of the Madras High 
Court is immaterial, 


(1943) 1 M.L.J. 360, reversed, 


On appeal from the judgment and order of the Hon’ble Mr. Justice Bell dated 
the 5th day of February, 1943, and passed in the exercise of the Ordinary Original 
Matrimonial Jurisdiction of this Court in Application No. 2006 of 1942 in O.M.S 
No. 10 of 1941. 


S. Govind Swaminathan for Appellant. 
T.: V. Subramania Aiyar for Respondent. — 
The Judgment of the Court was delivered by 


The Chief Justice —This is in appeal from an order of Bell, J , directing the 
petitioner in a divorce suit to furnish security in the sum of Rs 1,000 for the costs 
of the co-respondent. The petitioner resides in Calcutta. The respondent and 
the co-respondent are now residing in Bombay. The suit has been instituted in 
this Court because che petitioner says that he and his wife last resided together in 
Madras. In making the order for costs the learned Judge said that he was not un- 
influenced by the fact that the petitioner had deliberately sought the jurisdiction 
of this Court, knowing that all the evidence would have to come from Bombay 
or Calcutta and thereby deliberately increa sing the costs of the parties involved. 


An order for security for costs can only be made in accordance with some 
established principle. If the petitioner is entitled to file his petition here the fact 
that he might have filed it in another High Court is no ground for requiring him to 
furnish security for the costs of the co-respondent. What has really weighed with 
the learned Judge is the fact that the petitioner does not reside within the limits 
of the jurisdiction of this Court. This is indicated by the reference which he makes 
to the judgment in Redfern v. Redfern! where security was sought by the co-respondent 
because the petitioner was an American citizen. l 


Under the Code of Civil Procedure a plaintiff cannot be required to give security 
for the costs of the defendant unless he resides out of British India and he has no 
immovable property here. The petitioner does reside in British India and under 
the Code an order for security for costs could not be passed against him. The 


* O. S. Appeal No. 19`of 1943. 19th April, 1943. 
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English rules of practice do not help the co-respondent because the petitioner is 
residing within British India. If the co-respondent succeeds in his defence and a 
decree for costs is passed in his favour he will be able to apply for execution in 
Calcutta. If the petitioner were not resident in this country an order for security 
for costs would be a very proper one, but he is resident here and so far as this case 
is concerned this is the deciding factor. 


The appeal will be allowed with costs and permission given to the appellant 
to withdraw the money deposited in Court. 


K.S. eee REEN Appeal allowed. 


° IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORwILL. 


Minor Munusamy Mudaliar .. Petitioner“ 
v. 
Chengalvaraya Naicker and others .. Respondents. 


Civil Procedure Code (V of 1908), Order VII, rules 11 and 17—Non-production by plaintiff of document 
on which he relies—Rejection of plaint—Improper. 


The only grounds on which a plaint can be rejected are set out in Order VII, rule 11 of the 
Civil Procedure Code. The non-production of a document on which the plaintiff relies is not one 
of the reasons. Rule 14 of the Order requires the plaintiff to produce in Court when the plaint is 
presented any document sued upon which is in his possession or power, but the punishment for the 
non-production of even such a document is not the rejection of the plaint, but that set out in rule 18, 
namely, that the document shall not, without the leave of the Court, be received in evidence on his 
behalf at the hearing of the suit. 

Petition under section 25 of Act IK of 1887 praying that the High Court will be 
pleased to revise the order of the Court of the District Munsiff of Conjeevaram dated 
grd July, 1942 and made in M.P. No. 125 of 1942 in unnumbered S. C, plaint—of 
1942 (Receive Register No. 212 of 4th December, 1941). 


Ch. Raghava Rao and G. C. Venkatasubba Rao for Petitioner. 
Respondents not represented. 
The Court delivered the following 


Jupcment.—The petitioner filed a suit on a promissory note executed in the 
name of the manager of the family which fell to the share of the petitioner in partition. 
With his plaint he filed the promissory note, but not the partition decree under which 
this promissory note fell to his share. The Court called for a copy of the decree, 
but as it was not produced within the time allowed, the plaint was rejected. The 
petitioner thereupon filed a review application, which was dismissed on the ground 
that the Court could not condone the laches of the petitioner. 


The only grounds on which a plaint can be rejected are set out in Order VII, 
rule 11, Civil Procedure Code. The non-production of a document on which the 
plaintiff relies is not one of the reasons. In rule 14 of the same order a plaintiff is 
required to produce in Court when the plaint is presented any document sucd 
upon which is in his possession or power ; but even if the decree be considered to be 
such a document, the punishment for the non-production of such a document is not 
the rejection of the plaint, but that set out in rule 18 of Order VII, viz., that the 
document shall not, without the leave of the Court, be received in evidence on his 
behalf at the hearing of the suit. 

As the plaint was wrongly rejected, the review application should have been 
allowed. This petition is therefore allowed, the review application granted, and 
the plaint ordered to be received by the Court. There will be no order as to costs. 


K.S. —— Petition allowed. 


a gg a a a Iama 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Kune. 

M. Karunakara Menon and another .. Petitioners* (Respis. 1 and 3) 


v. 
E. Sankaran Unni, the Official Receiver of S. Mala- 
bar, Calicut and others .. Respondents. 

Provincial Insolvency Act (V of 1920), sections 53 and 54— Proceedings under pending in Court of Appeal 
—If abate on the granting of an absolute order of discharge to the insolvent. 

The granting of an absolute order of discharge has no immediate effect upon any proceedings 
which may be pending under either section 53 or section 54 of the Provincial Insolvency Act. After 
an absolute order of discharge has been granted though there is no power in the Official Receiver 
or in any creditor to initiate proceedings under section 53 or section 54, proceedings under either 
of those sections to set aside a mortgage deed executed by the debtor, which were pending either 
in the Insolvency Court or Court of Appeal, could be continued by the Official Receiver, unless of 
course there were definite orders of the Insolvency Court to the contrary. There is an analo 
between the annulment of adjudication and the granting of an absolute order of discharge wit 
regard to the further disposal of the insolvent’s property. 

Desikachari v. Official Receiver, Chingleput, (1942) 2 M.L.J. 714: I.L.R. (1943) Mad. 213; Raja 
Lakshmamma v. Raghavayya, (1943) 1 M.L.J. 356 and Veerayya v. Srinivasa Rao, (1935) 69 M.L.J. 364 : 
1.L.R. 58 Mad. go8 (F.B.), considered. 

Petition under section 75 of Act V of 1920 praying that the High Court will be 
pleased to revise the order of the District Court of S. Malabar at Calicut dated 
11th November, 1941, and made in C. M. A. No. 10 of 1936 preferred against the 
order of Sub-Court, Palghat, in M. P. No. 1861 of 1933, I. P. No. 11 of 1932. 

P. Govinda Menon and P. A. Krishna Kutti Nayar for Petitioners. 

Respondents not represented. 

The Court delivered the following 

JUDGMENT.—This petition arises in insolvency and deals with a mortgage deed 
executed by the insolvent in September, 1931. The Official Receiver applied in 
1933 to set aside the mortgage -deed and the application was dismissed by the 
Subordinate Judge in 1935. On the 21st December, 1937, the learned District 
Judge of South Malabar reversed this decision and set aside the mortgage deed in 
appeal. ‘There was a second appeal to this Court which came before me in July, 
1940 and I set aside the appellate order of the learned District Judge and remanded 
the appeal for fresh disposal. When the appeal came before the successor of the lear- 
ned District Judge, a new point was raised of which nothing had been heard when 
the appeal came before me in 1940. It wasstated that on the 18th December, 1937, 
‘that is, three days before the first appellate order of the District Judge an absolute 
order of discharge had been granted to the insolvent. It was then contended on 
behalf of the mortgagee that the learned District Judge in 1937 had in fact no 
jurisdiction to deal with the appeal and still less had his successor any jurisdiction 
to deal with the appeal in 1941. The moment the absolute order of discharge had 
been granted, the appeal automatically abated. The learned District Judge held 
against this view of the law and then considering the case on the merits, has annulled 
the mortgage deed in so far as the insolvent’s half share in the mortgage right under 
Ex. IV isconcerned. This is a petition against that order of the District Judge 
filed by the transferee. The Official Receiver, who is the main respondent in this 
petition, has not appeared. 

It seems to me that there are no sufficient grounds for holding the view that the 
granting of an absolute order of discharge has any immediate effect upon any 
proceedings which may be pending under either section 53 or setion 54 of the 
Insolvency Act, whether in the Insolvency Court itself or in the Court of appeal. 
Naturally, if such objections were pending in the Insolvency Court, the Insolvency 
Court would take due notice of them when an application for discharge was made 
to it. But, equally naturally, it is quite possible that when such an application is 
made during the pendency of an appeal, the pendency of the appeal may pass un- 
noticed. In the present case no reference at all was made by the Insolvency Court 
which granted the absolute order of discharge to the appeal which was on the 
point of being disposed of by the District Judge. 

In support of the petition, I have been referred to two recent decisions of Benches 
of this Court but they do not seem to me to apply to facts similar to the facts of the 
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present case. In Desikachari v. Official Receiver, Chingleput1, it was held that, when 
an order of discharge was granted in 1932 by a Court which stated as one of the 
reasons for the granting of that order the fact that there was no insolvent estate to’ 
administer, the creditor of the insolvent could not several years later claim that 
some of the insolvent’s property could be sold for his benefit on the allegation that 
the insolvency still continued in spite of the granting of the order of discharge. 

In Raja Lakshmamma v. Raghavayya*, it was clearly pointed out by another Bench of 
this Court, that when an absolute order. of discharge had been granted, there was 

no power in the Official Receiver or in any creditor to initiate proceedings under 
section 53 or section 54 of the Insolvency Act, even though leave to do so had pre- 
viously been granted. In the former judgment it was pointed out that there is an 
analogy between the annulment of adjudication and the granting of an absolute 
order of discharge with regard to the further disposal of the insolvent’s property. 

The leading case with regard to the effect of an annulment of an adjudication is the 
decision of the Full Bench in Veer ayya v. Srinivasa Rao*, In the course of that judg- 

ment, it was made clear that the annulment of adjudication does not necessarily 
put an end to proceedings which are pending under sections 53 or 54, but that once 
the annulment order has been passed, no fresh proceedings can be initiated under 

those sections. Applying then the analogy between annulment and the grant of an 

order of discharge, it would follow that after an absolute order of discharge has 

been granted, proceedings which were pending under section~53 or 54 could be 

continued by the Official Receiver, unless, of course, there were definite orders of 
the Insolvency Court to the contrary, though in the present case it would be im- 

possible for the Insolvency Court to order the District Judge to refuse to hear the 

appeal. In these circumstances, it seems to me that both the District Judge in 1937 

and the District Judge who has now disposed of the appeal in 1942 had jurisdiction 

to do so, and there is no ground for the interference of this Court in revision. 

One fact may, however, be pointed out. It is urged on behalf of the petitioners 
that the disposal of this appeal by the learned District Judge was a sheer waste of 
-time, because no creditor had proved his debt and there was no likelihood of any 
creditor proving his debt. I am unable to say anything on this point, though’ 
there appears to be some plausibility in the estimate which is given of the situation, 
as the Official Receiver has not chosen to appear to oppose this petition. 

The result of this revision petition will now be that such part of the mortgage 
deed as has been set aside by the learned District Judge will revert as the property 
of the insolvent to be disposed of by the Official Receiver for the benefit of the 
insolvent’s creditors. If any such creditors now appear and prove their debts;+-. 
the right of the present petitioner to prove his debt will of course be recognised. 
If, on the other-hand, no creditor should appear and prove his debt, then it must 
be made clear that the setting aside of this mortgage deed cannot possibly enure to 
the benefit of the insolvent personally. It has been set aside by proceedings taken 
under the Provincial Insolvency Act and the benefit of the order of the District 
Judge, which is now being confirmed in revision, can go not to the insolvent, but 
only to the insolvent’s creditors. 

For the reasons already given, the revision petition fails and is dismissed. 

K.S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PATANJALI SASTRI. 
Kruttiventi Satyanarayanamurthy .. Petitioner* 


v. 

Sree Rajah Kandregula Srinivasa Jagannadharao Pantulu 

Bahadur Zamindar Garu .. Respondent. 

Madras Agriculturists’ Relief Act (IV of 1938), section 19-——Application for scaling down—Plea that debt 

was barred by limitatton—Duty of Court to decide question. | 

1. (1942) 2 MLJ. 714: LL.R. (1943) 8. (1935) 69 M.L.J. 964: LL.R. 58 Mad, 
Mad. 213. go8 (F.B.). 

2. (1943) 1 M.L.J. 356. 


+C. R. P. No. 1672 of 1042. - Bth April. 1042. 
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The Madras Agriculturists’ Relief Act contemplates relief being granted to agriculturist debtors 
only in respect of debts which are enforceable in law, and the Court has accordingly to see before 
applying the provisions of the Act whether the decree in question is barred by limitation or not. 
It is not open to the Court to scale down the decree at the instance of the decree-holder reserving 
the plea of limitation raised by the judgment-debtor for disposal in other proceedings. 

Petition under section 115 of Act V of 1908 praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate Judge of Narasapur 
dated 4th July, 1942 and made in I. A. No. 582 of 1941 in O. S. No. 62 of 1024. 

P. V. Rajamannar and K. Subba Rao for Petitioner. 

P. Satyanarayana Rao for Respondent. 


The Court delivered the following 


JupGMENT.—The view expressed by the lower Court that in a proceeding 
under section 19 of the Madras Agriculturists’ Relief Act, the Court cannot go into 
the question whether the decree sought to be scaled down js barred or not cannot be 
supported. The Act contemplates relief being granted to agriculturist debtors 
only in respect of debts which are enforceable in law and the Court has accordingly 
to see before applying the provisions of the Act whether the decree in question is 
barred by limitation or not. It is not open to the Court to scale down the decree 
at the instance of the decree-holder reserving the plea of limitation raised by the 
judgment-debtor for disposal “in appropriate proceedings.” 

As the respondent says that he will be in a position to establish that the decree 
is not barred by limitation on the date of his application under section 19 and that 
he should now be given an opportunity to do so, the case has to go back to the lower 
Court for the determination of that point. 

No objection has been raised before me to the manner in which the Court 
below has scaled down the decree. If the decree is found to be not time barred, 
that portion of the order of the Court below will stand. 


The case will accordingly be remanded to the Court below for disposal in the 
light of the observations herein. Costs will abide and follow the result. 
B.V.V. Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND MR, Justice 
SHAHABUDDIN. 








The Collector of Madras .. Referring Officer” 
v. 5 
- A. R. J. Runacres and another .. Respondents. 


Stamp Act (II of 1899), Schedule I-A, Articles 4 (c) and 30 (c)—Lease on a monthly rent of Rs. 250 and 
agreement to deposit a month’s rent as advance and tenancy determinable on three months’ notice—Proper stamp. 

Where a document of lease consisted of three letters which when read together constituted a 
lease of a house, the tenant agreeing to pay a monthly rent of Rs. 250 in advance and to deposit 
with the landlord a month’s rent and no definite term was mentioned but the tenancy was 
determinable on three months’ notice, 


Held, that the lease must be stamped under Article 30 (c) and not under Article 4 (c) of Schedule 
I-A of the Stamp Act as an agreement “ not otherwise provided for.” 


Case referred under section 61 (1) of the Stamp Act by the Collector of Madras 
for a declaration under section 61 of the Stamp Act as to the proper duty to be 
collected on the documents filed as Exs. 1, I-a, and 1-b in O. S. No. 1393 of 1940 
on the file of the City Civil Court, Madras. 


T. K. Raman Nambisan for the Government Pleader for Government. 
Respondents not represented. 
The Order of the Court was delivered by 


The Chief Justice.—This is an application by the Collector of Madras fora 
declaration under section 61 of the Stamp Act with regard to the proper duty to be 
collected on certain documents filed as exhibits in a case which is being tried by the 
City Civil Court. The document consists of three letters which when read together 
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constitute a lease of a house in Hall’s Road, Egmore. The tenant agreed to pay 
a monthly rent of Rs. 250 in advance and to deposit with the landlord a month’s 
rent, No definite term is mentioned in these letters but the tenancy is determinable 
on three months’ notice. When produced in Court the documents were unstamped 
and therefore were impounded. The Court held that they were stampable under 
Article 4-C of Schedule I-A of the Act, that is, as an agreement “ not otherwise 
provided for.” The Collector contends that the documents should be stamped 
under Article 30 (a) (vz) or Article 30 (c). Article 30 (a) (viii) provides that 
where a lease does not purport to be for any definite term the duty chargeable shall 
be the same as for a conveyance for a consideration equal to three times the amount 
or value of the average annual rent which would be paid or delivered for the first 
ten years if the lease continued so long. Article 30 (c) deals with a case where the 
lease is granted for a fine or premium or for money advanced, in addition to ithe 
rent reserved. Here the duty is the same as for a conveyance for a consideration 
equal to the amount or value of the fine or premium or advance, in addition to the 
duty which would have been payable on the lease, if no fine or premium or advance 
had been paid or delivered. In these letters there is a provision for an advance of 
one month’s rent, which is to be held as security for future payment of rent. In 
these circumstances we consider that the lease must be stamped under Article 30 (c) 
and make a declaration accordingly. 


A copy of this order will be sent to the Collector. 


K.S. aa Declaration made. 
[THE FEDERAL COURT OF INDIA. ] 


PRESENT:—SIR Maurice Gwyer, Chief Justice, Mr. JUSTICE VARADACHARIAR 
AND Mr. JUSTICE AMEER ALI. 


T In the matter of The Allocation of Lands and Buildings 
in a Chief Commissioner’s Province. * 


Government of India Act (1935), section r72—No provision for allocation of lands and buildings vested 
in His Majesty for the Government of India—Power of Provincial Legislature to leg*slate—Limits. 


Section 172 (7) (b) of the Government of India Act 1935 does not make provision for the 
allocation of lands and buildings situate in a Chief Commissioner's Province which immediately 
before the commencement of Part III of the said Act, were vested in His Majesty for the purposes 
of the government of India and were at that date vested wholly for purposes which thereafter 
became purposes of the government of a Governor’s province. 


It is not possible to give a general answer to the question whether section 172 (1) (b) of the 
said Act makes provision for the allocation of Jands and buildings so situate, which immediately 
before the commencement of Part IIT of the said Act, were vested in His Majesty for the purposes of 
the government of India and were used i» part for purposes which thereafter became purposes of 
the government of a Governor’s Province, since this must depend on the question whether the 
Jands and buildings were also used in part for purposes which thereafter became purposes of the 
Central Government or for other purposes. 

The allocation of lands and buildings in a Chief Commissioner’s Province which, immediately 
before the commencement of Part III of the said Act, were vested in His Majesty for the purposes 
of the Government of India but were used wholly for purposes which thereafter became purposes of 
the government of a Governor’s Province is governed by section 173 (1) of the said Act, if and so 
far as the said lands and buildings were in the possession, or under the control, or held on account 
of a Local Government ; or if not by section 173 (1) then by section 173 (2), if and so far as the 
said lands and buildings were under the control of the Secretary of State in Council. 

The power of the Province to legislate with respect to works, lands and buildings vested in or 
in the possession of His Majesty for the purposes of the Province (List II entry 8) is restricted to 
works, lands and buildings situate in the Province itself. If by reason of any provisions o. 
section 172 or section 173 lands or buildings are vested in His Majesty for the purposes of a 
Province outside the territorial Jimits of the Province, the rights of the Provincial Government over 
them are analogous to those of a private owner. 


Sir Brojendra Mitler, Advocate-General of India (H, R. Kazimi, Advocate, 
Federal Court, with him) instructed hy K. Y. Bhandarkar, Agent, on behalf of the 
Government of India. 

M. Sleem, Advocate-General, Punjab (S. M. Sikri, Advocate, Federal Court, 
with him) instructed by Tarachand Brijmohanlal, Agent, on behalf of the Province of 
the Punjab. 
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The Opinion of the Court was delivered by ; e 


Gwyer, C.f.—This is a Reference by His Excellency the Governor-General 
under section 213 of the Constitution Act. The questions referred for our opin- 
ion are as follows:— . 


(1) Does sub-section (1) of section 172 of the Government of India Act, 1935 
and in particular clause (6) thereof, make provision for the allocation of lands 
and buildings situate in a Chief Commissioner’s Province which, immediately 
before the commencement of Part III of the said Act, were vested in His Majesty 
for the purposes of the Government of India and were used either wholly or in 
part for purposes which thereafter became purposes of the government of a Gover- 
nor’s Province, and, if so, in what manner? ` 


(2) If the said sub-section has failed to make provision for the allocation of 
such lands and buildings, does section 173 of the said Act govern the allocation, 
and, ifso, in what manner? 


(3) If the answers to the first part of question 1 and the first part of question 
2 are both in the negative, is any provision made for the allocation of such lands 
and buildings? 

It appears that the questions have arisen in connection with a difference of 
opinion between the Government of India and the Government of the Punjab with 
regard to the vesting of certain lands and buildings situate in the Chief Commis- 
sioner’s Province of Delhi. These lands and buildings were once situate in the 
Province of the Punjab, but have been in the Chief Commissioner’s Province of 
Delhi ever since the latter was carved out of the Punjab in 1912, when the city of 
Delhi was made the capital of India. The lands and buildings are (1) A 
Reformatory School which was at the material time, namely, immediately before 
the commencement of Part III of the Act used jointly by the Punjab Government 
and the Central Government. (2) A canal, with lands appertaining thereto, described 
as the Delhi Tail Distributory of the Western Jumna Canal. Thisis part of the 
Punjab irrigation system, but the Distributory serves the Provinceof Delhi only, so 
far as it is still in operation; but a part of itis apparently derelict and insanitary, 
and the Health authorities are anxious that it should be filled up. (3) The central 
offices of the Western Jumna Canal. It appears that, when the Province of Delhi 
was created, 1t was agreed between the Government of India and the Punjab 
Government that the irrigation arrangements in force should be continued and 
that the Punjab Government should continue -to administer the distributory as part 
of the Western Jumna Canal System, an arrangement which still exists. The central 
offices are also still used for their original purposes‘by the Punjab Government. 
So far asit may be material, we should add that the Reformatory School, the 
canal and the central offices, were all constructed with funds provided by the then 
Local Government of the Punjab. 


On considering the papers submitted with the case, we felt some doubt whether 
any useful purpose would be served by the giving of an opinion under section 213 
of the Act. The terms of that section do not impose an obligation on the Court 
that we should always be unwilling to decline to accepta Reference, except for 
good reason; and two difficulties presented themselves. First, it seemed that 
questions of title might sooner or later be involved, if the Government whose 
contentions found favour with the Court desired, as the papers show mightbe the 
case, to dispose of some of the lands in question to private individuals, and plainly 
no advisory opinion under section 213 would furnish a good root of title such as 
might spring from a declaration of this Court in proceedings taken under section 204. 
(1) of the Act by one Government against the other. Secondly, section 172 (5) 
of the Act appeared to contemplate the reference of disputes arising under that 
section to His Majesty in Council. The Court, was however informed by counsel 
that the matter had already been submitted to the Secretary of State in order that 
it might be referred to His Majesty in Council, but that the Secretary of State, 
when he learned that the Government of the Punjab disputed the interpretation 
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which the Government of India put upon section 172, desires that the question of 
the interpretation of the section might first be referred to this Court for its opinion, 
in order that the reference to His Majesty in Council, if it became necessary to 
make it hereafter, might not proceed upon an erroneous assumption of law. In 
these circumstances it appeared to us that the Reference under section 213 was one 
which the Court might properly entertain and arguments were heard accordingly 
on behalf of the Government of India and of the Government of the Punjab. 


The reason for such a section as section 179 in the new Constitution Act is 
obvious. Up to April Ist, 1937, when the greater part of the Act came into force, 
the Government of India was a unitary Government to which all the Provincial 
Governments were subordinate; and hence all lands and buildings belonging to 
Government or used for governmenta] purposes were vested in His Majesty “for 
the purposes of the Government of India.” This had been the legal position 
ever since the Government of India Act, 1858: (see section 39 of that Act and 
section 28 (1) and (3) of the Government of India Act, which immediately preceded 
the Act of 1935). But the setting up of a numberof autonomous Provinces, indepen- 
dent of the Central Government and dividing with the latter the totality of execu- 
tive and legislative powers in British India, and the separation of the powers 
connected with the exercise of the functions of the Crown in its relations with Indian 
States (which were to be thenceforward exercised exclusively by His Majesty’s 
Representative appointed for that purpose) made an allocation necessary among 
these three authorities of the lands and buildings which had hitherto been vested 
in His Majesty for the purposes of the Government of India alone. It is this 
allocation which was effected, or attempted to be effected by the provisions of 
section 172, sub-section (1), paras (a), (b) and (0). 


It will be observed that the section purports,to regulate the vesting of “all 
lands and buildings which immediately before the commencement of Part III of 
the Act were vested in His Majesty for the purposes of the Government of India.” 
There is no mention of any exception: and the intention of Parliament is there- 
fore clear, though that does not exclude the possibility that Parliament (or the 
draftsman) may have failed to carry that intention out. The section deals with 
these lands and buildings under three categories:— 


Category (a) consists of lands and buildings situate in a Province (that is, a 
Governor’s Province: see section 46 (3) of the Act). These, with the exception of 
those which have been used for the purposes of the Central Government, are 
declared to vest in His Majesty for the purposes of the Government of the 
Province. It may be mentioned here that certain other lands and buildings are 
also excepted from category (a), namely, lands and buildings formerly used for 
purposes which will now be Central Government or Crown Representative pur- 
poses and are certified by the Governor-General or by the Crown Representative, 
as the case may be, to have been retained for future use for such purposes, or 
have been retained temporarily for the more advantageous disposal by sale or 
otherwise. The existence of this small class however does not appear to have any 
bearing upon the question now to be determined. 


Category (b) covers two kinds of lands and buildings: first those which, 
though situate in a Province, have not, for the reasonsabove given, been allocated 
to the Provincial Government; secondly, lands and buildings which are situate in 
India but not in any Governor’s Province, that is, in Indian States or in Chief 
Commissioner’s Provinces, since these, with the Governor’s Provinces, make up 
the whole of ‘India’ as defined by the ‘Act; (see sections 46 (3), 94 and 311 (1)). 
Both kinds are declared to vest in His Majesty for purposes which may be con- 
cisely described as either Central Government purposes or Crown Representative 
purposes ‘‘according to the purposes for which they were used immediately before 
the commencement of Part ITI of the Act”. 


Category (c) relates to lands and buildings situate elsewhere than in India, 
and the present case is not concerned with them. 
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It is the provision in Section 172 that the lands and buildings in category (b) 
which are situate in Indian States or in Chicf Commissioner’s Provinces are to 
vest in His Majesty for the purposes of the Government of India or of the Crown 
Representative “according to the purposes for which they were used immediately 
before the commencement of Part III of the Act” which has caused the difficulty 
out of which the present Reference arises. 


The Advocate-General of India argued that Section 172 was comprehensive 
and complete, that the lands and buildings about which the dispute hag arisen 
are certainly situate in India elsewhere than in a Governor‘s Province, and that 
the clear language of section 172 (1) (b) makes it impossible to hold that they 
vest in His Majesty for any other purposes than Central Government purposes, 
since no one could contend that they were used immediately before the commence- 
ment of Part IIT of the Act for anything remotely resembling Crown Represen- 
tative purposes. 


Lhe Advocate-General of the Punjab, on the other hand argued that, since 
lands and buildings in India but outside a Governor’s Province were to be allocat- 
ed between the Central Government and the Crown Representative alone 
‘according to the purposes for which they were used immediately before the 
commencement of Part III of the Act’’, such lands and buildings as were, 
immediately before the commencement of Part III of the Act, used for provincial 
purposes were necessarily excluded; for, he said, there is neither rhyme nor reason 
for allocating such lands and buildings to the Central Government. His conten- 
tion was that Parliament had either forgotten this particular class of lands and 
buildings when enacting paragraph (b), or had supposed that no lands and 
buildings used for provincial purposes were to be found in any Indian States or 
Chief Commissioner’s Province. Nevertheless, he did not say that as a result of 
this construction such lands and buildings remained unallocated altogether ; his 
suggestion was that they would becovered by the word “property” in section 173, 
which would mean that they were allocated either under sub-section (1) or sub- 
section (2) ‘of that section to the Provincial Government, as he contended that 
they ought to be. 


Mr. Sleem’s argument would, we think, have been strengthened if he had 
referred by way of contrast to the phrasing of section 172 (1) (c), the paragraph 
which deals with lands and buildings situate elsewhere than in India. These are 
declared to: 


“vest in His Majesty for the purposes of the Government of the Federation or, if they were 
immediately before the commencement of Part IH of this Act used for the purposes of the depart- 
ment of the Secretary of State in Council, for the purposes of His Majesty’s Government in the 
United Kingdom.” 


If paragraph (b) had been similarly phrased and had declared that the 
lands and buildings there dealt with vest in His Majesty : 

_ “for the purposes of the Government of the Federation or, if they were immediately before the 
commencement of Part III of this Act used for the purposes of the exercise of the functions of the 
Crown in its relations with Indian States, then for the purposes of the Crown Representative,” 
the paragraph would have been clear beyond question, and no difficulty 
could have arisen. The fact that it is phrased in a different way altogether does 
suggest that Parliament assumed that the lands with which it was dealing had 
only been used before the Act for purposes which thereafter became Central 
Government or Crown Representative purposes, and that when it declared that 
the vesting should be determined 

“according to the purpose for which they were used immediately before the commencement 
of Part III of the Act,” 
Parliament had in mind an allocation between these two authorities and no 
other.. ‘That is to say, it defined the authorities for whose benefit the land was to 
vest in His Majesty according to the purposes for which it had been previously 
used, reddendo singula singulis : so that, when it now appears that there was a third 
kind of purpose, the definition of the. authorities between whom the allocation is 
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to take place is defective, and the particular kind of land and buildings with which 
this Reference deals is not covered by the vesting provisions in category (b) at 
all, Mr. Sleem might have argued thus very forcibly, and he might also have 
pointed out that category (b) deals not only with lands and buildings situate out- 
side a Governor’s Province altogether but also with lands and buildings situate in 
a Province, but expressly declared to have been used for Central Government 
purposes in that Province. It certainly does look as if Parliament had, as Mr. 
Sleem, suggested, either forgotten the existence of the other class or had supposed 
that lands and buildings used for provincial purposes were not to be found outside 
the Governor’s Provinces. 


It is also to be observed that throughout Chapter IIT of this Part of the Act 
the same trichotomy is found, central purposes and Ceniral Government, provin- 
cial purposes and Provincial Government, Crown representative purposes and 
Crown Representative. Only in section 172 (1) (b) is the reference to central 
purposes and Crown representative purposes alone [in paragraph (c) of the same 
sub-section the reference is to the Central Government and His Majesty’s 
Government in the United Kingdom, but that is because the paragraph is dealing 
wjth lands not situate in India at all]. There must be some reason for this, and 
it is difficult to think of reasons other than those suggested by Mr. Sleem. The 
arrangement of the sections in this Chapter seems to indicate that the intention 
of Parliament was first to deal with immovables, secondly with movables, and 
thirdly with choses in action; and, so far as can be seen, these groups were 
intended, generally speaking to be self-contained and mutually exclusive. It is 
however plain that (the word “property” in section 173 cannot on a strict con- 
struction of the section be limited to movable property, only, and sections 177 
and 180 would cover the case of a lease as well as that of a bare chose in action). 


We may take as an example of what we have just said the case of lands and 
buildings situate in an Indian State which, by virtue of some lease or contract, 
were immediately before the Act used for a provincial purpose. Two such cases 
were mentioned in the ‘course of the argument ; the hydro-electric works in the 
State of Mandi from which electricity is distributed in the Punjab and the Periar 
lake in the State of Travancore which supplies a considerable area in the Province 
of Madras with irrigation water. Before the new Act, a lease or contract for such 
purposes would be made by the Secretary of State in Council for or on behalf of 
the Central or Local Government, as the case might be ; but by section 177 the 
Provincial Government is now substituted for the Secretary of State in Council 
on every such contract, where the purposes of the contract are provincial purposes. 
It would be certainly a singular thing, if the effect of section 172 (1) (5) was to 
vest the lands and buildings comprised in such a lease or contract in His Majesty 
for the purposes of the Central Government, who have not any concern in the 
matter, though the Central Legislature may still have power to legislate, concur- 
rently, with the Provincial Legislature, on the subject of electricity. The result 
would be no less singular, as it seems to us, ifthe Central offices of one of the Punjab 
irrigation canals had to be allocated to the Central Government merely because the 
offices are situate in the Chief Commissioner’s Province of Delhi. 

The fact that a particularinterpretation of an Act of Parliament produces 
anomalous results is not however a decisive reason for rejecting the interpretation, 
if it is the result of construing the words which Parliament has used in their natural 
and grammatical sense. In the present case however we are unable to say that the 
natural and grammatical sense of the words forces us to adopt the construction 
for which the Advocate-General of India contended. On the contrary, this 
construction seems to us to do violence to the language of section 172 (1) (b), 
when read in the light of the other sections which follow in the same Chapter. 
We agree with the Advocate-General of the Punjab that if an allocation is to be 
made exclusively between the Central Government and the Crown Representative 
according only to the purposes for which the lands and buildings allocated were 
used before the Act, itis scarcely possible without straining the language of the 
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section to assume that those pre-Act purposes could include provincial purposes as 
well as central purposes. When we consider the consequences to which We have 
already drawn attention and which necessarily follow from the adoption of the 
construction contended for by the Advocate-General of India, we find even greater 
difficulty in accepting it. i 

It would be idle to speculate whether the omission to deal with lands and 
buildings used for provincial purposes though situate outside the Governor’s Pro- 
vinces was deliberate or due to an oversight, but, assuming that there is a casus 
omissus in section 172 (1) (b) it then becomes necessary to determine whether it 
is covered by any other section in the Act. In our opinion the language of 
section 173 is wide enough to cover the case, though we are by no means sure that 
Parliament intended in that section to deal with lands and buildings at all. 
Sub-section (3) of section 173 only enacts that the expression “property” in the 
section “includes” money, securities, bank balances and movable property of any 
description. It does not define the word as meaning those things and none 
other; and therefore it is legitimate to give the expression “property” a wider 
meaning, if it becomes necessary to do so. We think that lands and buildings 
situate in India but outside a Governor’s Province and used for provincial purposes 
before the Act may be brought within the ambit of section 173 (1), or if not within 
the ambit of section 173 (1), then of section 173 (2), without doing violence to the 
language used, with the result that such lands and buildings will vest in His 
Majesty for the purposes of the Provincial Government. We may point out that 
‘in the possession of’, ‘under the control of’, ‘held on account of’? are wider than 
“used for the purposes of’. 


We have already stated that of the lands and buildings which have given rise 
to the present Reference, the Reformatory School appears to have been used 
jointly by the Provincial and Central Governments immediately before the com- 
mencement of the Act. Ifthis be so, this particular building presents no difficulty, 
since it was in fact being used for what are now Central Government purposes, 
even if the user was a joint one ; for there is no provision in the Act for a vesting 
for joint purposes. We were also told in the course of the argument that part of 
the canal which has given rise to a difference of opinion between the two Govern- 
ments had been derelict for some time before the commencement ofthe Act, 
and indeed that it still is. Whether this be so or not we have no means of 
knowing, but lands and buildings in fact derelict, in the sense that they are being 
used neither for a central nor for a provincial purpose, may nevertheless, as it 
seems to us, be lands and buildings in the possession or under the control of or held 
on account of a Government, within the meaning of section 173, where these things, 
and not user, are the governing factors. In the absence of anything else, it may 
even be that derelict property is to be regarded as under the control of the Govern- 
ment which has territorial jurisdiction in the area, where the property is situate. 
The determination of these matters however involves questions of fact on which we 
express no opinion. That part of the canal which was immediately before the 
commencement of the Act, still used for irrigation purposes in the Province of 
Delhi, must, we think, be held to have been used at that date for purposes which 
thereafter became Central Government purposes, since irrigation and canals area 
provincial subject, and the Central Government has all the powers of a Province 
in the centrally administered areas [sections 8 (1) (a) and 100 (4)]. It seems 
an irrelevant consideration that the Central Government may have found it con- 
venient to request or permit the Punjab Government to continue to administer so 
much of the canal as, after the separation of the Province of Delhi, was situate in 
that Province; and it seems equally irrelevant that the canal forms part of the 
Punjab irrigation system and that the water in it comes from the Punjab. 


|. We desire in conclusion to draw attention to entry No. 10 in List I of the 
seventh Schedule and to entry No.8 in ListII. The entry in List I gives the Central 
Legislature the power to legislate with respect to works, lands and buildings vested 
in, or in possession of, His Majesty for the purposes of the Federation, but, as 
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regards property situate in a Province, subject always to provincial legislation save 
in so far asa federal law otherwise provides. It can legislate with respect to 
property situate in a Province because by virtue of section gg (1) the Central 
Legislature may make laws for the whole or any part of British India with respect 
to any of the matters enumerated in List I. A Provincial Legislature however 
has, by virtue of the same enactment, power to make laws for the Province only 
or for any part thereof, that is, its legislative power is strictly confined to the 
territary in the Province. Hence its power to legislate with respect to ‘“‘works, 
lands and buildings vested in or in the possession of His Majesty for the purposes 
of the Province” (List II, entry No. 8) is restricted to works, lands and buildings 
situate in the Province itself. If by reason of any provisions of section 172 or 
section 173, lands or buildings are vested in His Majesty for the purposes of 
a Province outside the territorial limits of the Province, the rights of the Provincial 
Government over them are analogous to those of a private owner. 


Accordingly we propose to report to His Excellency that our opinion on 
the question submitted to us is as follows :— 

(1) Section 172 (1) (b) of the Government of India Act, 1935 does not make 
provision for the allocation of lands and buildings situate in a Chief Commis- 
sioner’s Province which, immediately before the commencement of Part III of the 
said Act, were vested in His Majesty for the purpose of the Government of India 
and were at that date used wholly for purposes which thereafter became purposes 
of the Government of a Governor’s Province. 


It is not possible to give a general answer to the question whether section 172 
(1) (d) of the said Act makes provision for the allocation oflands and buildings 
so situate which, immediately before the commencement of Part II of the said 
Act, were vested in His Majesty for the purposes of the Government of India and 
were used in part for purposes which thereafter became purposes of the Govern- 
ment of a Governor’s Province, since this must depend on the question whether 
the lands and buildings were also used in part for purposes which thereafter became 
purposes of the Central Government or for other purposes. 


(2) The allocation of lands and buildings situate in a Chief Commissioner’s 
Province which, immediately before the commencement of Part III of the said Act, 
were vested in His Majesty for the purposes of the Government of India but were 
used wholly for purposes which thereafter became purposes of the Government of 
a Governor’s Province is governed by section 173 (1) of the said Act, if and so far 
as the said lands and buildings were in the possession, or under the control, or 
held on account of a Local Government ; or if not by section 173 (1) then by 
section 173 (2), if and so far as the said lands and buildings were under the 
control of the Secretary of State in Council. 


(3) This question does not arise. Reference answered. 
K.S. a ba 
[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Patna.) 


PRESENT :—LORDS ATKIN, RUSSELL OF KILLOWEN AND PORTER, SIR GEORGE 
RANKIN AND Str MADHAVAN Nair, 


Ishwari Prasad Singh and others .. Appellants* 
üi 
Kameshwar Singh Bahadur and others .. Respondents. 


Bihar and Orissa Public Demands Recovery Act (IV of 1914), section 8—Charge in respect of public 
demand—If prevails over prior mortgage or sale in pursuance of tt. 


Section 8 of the Bihar and Orissa Public Demands Recovery Act is not directed to the parti- 
cular case of a claim for arrears of rent, but is a general provision intended to apply to any case in 
which a public demand is being enforced. It applies to a public demand which is not secured 
upon any property and it affects all the debtor’s immovable property in the district. 





* P. G. Appeal No. 59 of 1941. 25th February, 1943. 
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The charge conferred by clause (b) of seetion 8 cannot of its own force take precedence of a 
previous mortgage or interfere with the remedy of the mortgagee or impair the title acquired by the 
auction purchaser at a mortgage sale even if the sale be held after service of the notice under 
section 7 of the Act. On the contrary, under section 26 sub-section (1) a sale under the certificate 
vests in the purchaser only the right, title and interest of the certificate debtor at the time of sale. 

G. S. Rewcastle and R. K. Handoo for Appellants. 

Sir Herbert Cunliffe and W. Wallach for Respondents. 

The judgment ot the Board was delivered by 

SIR GEORGE Ranxin.—The plaintiffs appeal from a decree of the High Court 
at Patna dated 11th April, 1940, dismissing their suit. Respondents 2 to 11, or 
their predecessors, held a permanent mukarrari interest in certain villages in the 
district of Gaya as tenure-holders under the Maharajadhiraja of Darbhanga, 
herein called ‘‘the landlord.” By an instrument dated 21st June, 1915, this 
interest was mortgaged by them to the plaintiffs, who obtained a preliminary 
mortgage decree for Ks. 1,76,808 on second August, 1932, and a final decree for 
sale on 15th February, 1934. The plaintiffs purchased the interest of the tenure- 
holders at the mortgage sale held on 15th January, 1935, and were put in formal 
possession on 7th November, 1935. The order confirming the sale is not before 
their Lordships, nor is its date mentioned in the order for delivery of possession, 
but it is said in the landlord’s memorandum of appeal to the High Court to have 
been made at some date after 25th September, 1935. When the sale had been 
eonfirmed, the property passed with effect from 15th January, 1935, under 
section 65 of the Code. l 

Meanwhile in September, 1934, the landlord began proceedings under the 
Bihar and Orissa Public Demands Recovery Act, 1914, against the tenure-holders 
to recover arrears of rent and cesses for the years 1339 to 1341 Fasli. These 
proceedings came to be numbered certificate case No. 1009 of 1934-35. On Ist 
November, 1934, the certificate was filed by the certificate officer and notices 
thereof under section 7 of the Act were by 27th November, 1934, served on all 
the persons named therein as debtors except one who had died and whose heirs 
were not served until gth January, 1935. It would appear that in February and 
March, the certificate was formally amended so as to substitute the names of the 
heirs for that of the deceased, and fresh notices were served on all the parties. In 
May, 1935, objection was taken to the certificate on the ground that it had 
included two distinct tenures as one tenure. This objection was rejected by the 
certificate officer and the Collector, but the matter was pending before the Com- 
missioner when on 26th September, 1935, it was compromised. It was agreed 
by all the parties to the certificate that there were two tenures; that of the sums 
paid on account, Rs. 948 should be credited to the first and Rs. 1250 to the 
second ; that the total amount remaining due on the first was Rs. 1284, and this 
being now paid, the first was wholly discharged from the debt and was no longer 
to be included in the certificate proceedings. The other tenure was to be put up 
for sale for Rs. 7699, All objections regarding service of notice were waived by 
the certificate debtors interested in this tenure. Thereupon the certificate officer 
at first thought that a fresh certificate case should be begun; but he altered this 
opinion on further reflection, and on 27th November, 1935, directed the issue of a 
notification of sale, fixing 6th January, 1936, as the date of sale. 

This brought the plaintifis on the scene. On 7th December, 1935, they filed 
a petition objecting to any sale being held on the ground that the interest of the 
tenure-holders had now become vested in the plaintifis by the mortgage sale of 
15th January, 1943. They alleged that the compromise above referred to was 
fraudulent and collusive, and put forward technical arguments to the effect that 
the sale would not be a rent sale so as to pass the tenure, but would only take 
cffect upon the right, title and interest of the certificate dehtors—an interest 
which no longer subsisted. This result was said to follow from the fact of the 
plaintiffs’ purchase; also because only a part of the tenure mentioned in the certi- 
ficate was belng sold, and because one or more of the original certificate debtors 
had died before the original certificate was filed. ‘These objections were answered 
in a “report”? made hy the manager of the Darbhanga estate, who contended that 
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‘the plaintiffs, having purchased the tenure, were bound to pay the arrears of rent 
thereon, which were a first charge on the tenure. The certificate officer on 14th 
December, 1935, dismissed the objection petition, but, on 18th December, the 
plaintiffs presented another petition asking for a review of the order of the 14th, 
insisting that service of the notice of the certificate was made on some of the 
certificate-debtors after 15th January, 1935, the date of the mortgage sale ; and 
that the.compromise had split up the tenure ; hence that the certificate could not 
operate as arent decree. ‘Chis petition has not been included in the record before 
the Board, but is mentioned in the order sheet of the certificate proceedings. In 
the plaint it is called a “petition to review.” On 18th December, the certificate 
officer recorded an order on this petition: “Let the decree-holder satisfy me on 
the points raised by the appellants, because these points should be determined at 
the very outset.” Me appointed 4th January, 1936, to go into the matter, and on 
that date adjourned it tili 6th January for want of time. 

Meanwhile the present suit had been filed in the Court of the Subordinate 
Judge at Gaya on 2nd January, 1936, and a temporary injunction obtained ex 
parte on 3rd January restraining respondent 1 from proceeding with the sale. ‘This 
was continued-until the trial, after hearing both sides on 24th January, 1936. At 
the trial a decree was passed dated 28th April, 1937, granting an injunction in the 
following terms: ‘‘Defendant 1 is hereby directed not to get the properties in 
suit sold in the certificate case No. 1009 of 1934-35.” This was the only relief 
granted or direction given by the decree, save for certain directions as to costs. 
‘Vhe learned Subordinate Judge held that the compromise of 26th September, 1935, 
was not fraudulent, and that the sale proceedings thereafter were restricted to the 
Jands of one tenure only. He found that there was nothing in the objection that 
all the tenure-holders had not been made parties to the certificate or served with 
notice of it. But he held that by November, 1935, and long before 6th January, 
1936, the date fixed for the sale by the certificate officer’s order of 27th November, 
1935, the landlord had knowledge of the plaintiffs’ purchase ; that the relationship 
of landlord and tenant no longer subsisted between the certificate-holder and 
certificate-debtors ; and that a sale under such a certificate would not be arent 
sale and would not pass the tenure, but only the right, title and interest of the 
certificate-debtors, which was nothing. He considered that as the compromise of 
September, 1935, had made changes in the claim and in the lands, fresh notices 
under section 7 of the Act should have been issued to comply with section 11 of 
the Act of 1914, and that the certificate proceedings should have been begun 
afresh. 


On appeal to the High Court, Wort and Dhavle, JJ., on 11th April, 1940, set 
aside this decree and dismissed the suit. (See Kameshwar Singh v. Ishwari Prasad},) 
They held that notices of the certificate had been served by gth January, 1935, 
under section 7, of the Act, and that the charge declared by section 8 took effect 
on that date upon the tenure and subsisted throughout. As the purchase of the 
plaintiffs at the mortgage sale did not take place till 15th January, 1935, the High 
Court held that the sale, if held, would have the effect of a rent sale. Wort, J., 
with whose judgment Dhavle, J., agreed, dealt with certain other aspects of the 
matter, but the decision was based upon section 8 of the Act. It will be conve- 
nient to set out certain sections of the Act (Bihar and Orissa Public Demands 
Recovery Act, 1914): 

«7. When a certificate has been filed in the office of a certificate officer under section 4 or 


section 6, he shall cause to be served upon the certificate-debtor, in the prescribed manner, a 
notice in the prescribed form and a copy of the certificate. 


8. From and after the service of notice of any certificate under section 7 upon a certificate- 
debtor,—(a) any private transfer or delivery of any of his immovable property situated in the 
district, or in the case of a revenue-paying estate, borne on the revenue-roll of the district in 
which the certificate is filed, or of any interest in any such property, shall be void against any 
claim enforceable in execution of the certificate; and (6) the amount due from time to time in 
respect of the certificate shall be a charge upon-such property, to which every other charge created 
subsequently to the service of the said notice shall be postponed. 





1 ALR, 1940 Pat, 692, 
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11. Subject to the law of limitation, the certificate officer may at any time amend a certifi- 
cate by the addition, omission or substitution of the name of any certificate-holder certificaté-debtor 
or by the alteration of the amount claimed therein : Provided that when any such amendment is 
made a fresh notice and copy shall be issued as provided in section 7. . . . . ne 

* * * $ 


24. Where the certificate officer is satisfied that the property was, at the said date (i.e., the 
date of service of notice of the certificate), in the possession of the certificate-debtor as his own 
property and not on account of any other person, or was in the possession of some other person in 
trust for him, or in the occupancy of a tenant or other person paying rent to him, the certificate 
officer shall disallow the claim. ° 


25. Where a claim or an objection is preferred, the party against whom an order is made 
may institute a suit in a Civil Court to establish the right which-he claims to the property in 
dispute; but, subject to the result of such suit (if any), the order shall be conclusive. 


26. (1) Where property is sold in execution of a certificate there shall vest in the purchaser 
merely the right, title and interest of the certificate-debtor at the time of the sale, even though 
the property itself be specified. . . . (3) Notwithstanding anything contained in sub-section (1), in 
areas in which Chapter 14, Bengal Tenancy Act, 1885, or Chapter 16, Orissa Tenancy Act, 1913, 
is in force, where a tenure or holding is sold in execution ofa certificate for arrears of rent due in 
respect thereof, the tenure or holding shall, subject to the provisions of section 22 and section 26 of 
the said Acts, respectively, pass to the purchaser, subject to the interests defined in the said chapters 
as ‘protected interests,’ but with power to annul the interests defined in the said chapters as 
‘incumbrances ....... 4 

* * x * 

Also sections 65 and 158-B, Bihar Tenancy Act, 1885 : 


“65. Where a tenant is a permanent tenure holder. . . . he shall not be liable to ejectment 
for arrears of rent, but his tenure . .. . shall be liable to salein execution of a decree for the rent 
of the tenure. . . . and the rent shall be a first charge on the tenure. ... 


158-B. (1) Where a tenure is sold in execution of. . . . (c) a certificate for arrears of rent 
signed under the Bihar and Orissa Public Demands Recovery Act, 1914, the tenure... . shall 
... . pass to the purchaser... . . 1fsuch certificate was signed on the requisition of or in favour 
ofa sole landlord. ... .” 

Their Lordships are not of opinion that the ratio decidendi of the High 
Court in the present case can be sustained. Section 8 of the Act of 1914 is not 
directed to the particular case of a claim for arrears of rent, but is a general pro- 
vision intended to apply to any casein which a public demand is being enforced. 
It applies to a public demand which is not secured upon any property, and it 
affects all the debtor’s immovable property in the district. Its effect is not that 
the debt shall be recoverable out of property which is not the property of the 
debtor, ¢.g., at the expense of another person entitled to the interest of a mortgagee 
in the debtor’s land, but merely to prevent recovery of the debt out of the debtor’s 
land being defeated by any private transfer or delivery made or by any charge 
created after notice of the certificate has been given to the debtor. The charge 
conferred by clause (b) of section 8 cannot of its own force take precedence of a 
previous mortgage, or interfere with the remedy of the mortgagee, or impair the 
title acquired by the auction purchaser at a mortgage sale even if the sale be held 
after service of the notice under section 7 of the Act. On the contrary, under 
section 26, sub-section (1) a sale under the certificate vests in the purchaser only 
the right, title and interest of the certificate-debtor at the time of sale. Section 8 
is no answer to the appellants. The case which they have to meet arises out of a 
very different charge—that declared by section 65, Tenancy Act, and ordinarily 
enforceable by the procedure and on the terms indicated’'in Chapter 14 of that 
statute. It depends upon the effect to be given to the provision in sub-section (3) 
of section 26 of the Act of 1914 that in certain circumstances under this certificate 
procedure the tenure or holding shall pass to the purchaser. This sub-section must 
be read with section 24, which makes the date of service of the notice of the certificate 
the crucial date for the purpose of disposing of a claim or objection preferred under 
section 21. 

The plaintiffs’ objection petition of 6th December, 1935, was in their Lordships’ 
view a matter to be decided by the certificate officer under sections 21 to 25 of the 
Act. At first, and apparently by some misunderstanding, he had rejected it without 
calling for a reply from them, but the plaintiffs had filed a petition for review 
of that order, and on 18th December, 1935, he had recorded an order requiring 
the landlord to satisfy him on the matter, saying ““ these points should be determined 
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at the yery outset.” He had adjourned the matter till 4th January, 1936; yet on 
and January the plaint is issued and on 3rd January his hands are tied by an 
ex parte injunction. This is continued until it was dissolved by the High Court’s 
decree of 11th April, 1940, the certificate proceedings being thus held up for more 
than four years in order to prevent the certificate officer from determining the matter 
as his duty was. The learned Subordinate Judge, when the right of the Civil Court 
to interfere with the certificate proceedings was challenged, relied upon the terms 
ofsectgons 21 to250fthe Act. These sections repeat provisions of the Civil Procedure 
Code (Order 21, rules 58 to 63), which do not have effect under Chapter 14, 
Tenancy Act (Cf. section 170). l | 


After 18th December, 1935, the objection petition was still before the certificate 
officer for his final decision ; but, if his previous order be taken as his decision, 
then it becomes important to observe that the terms of section 25 of the Act of 1914, 
like those of Order 21, rule 63 of the Code, are intended to enable the execution 
proceedings to continue notwithstanding the claim or objection which has been 
dismissed. Subject to the result of the suit, the order is to be conclusive. That on a 
claim being rejected the execution proceedings should be held up—it may be as 
in this case for years—till the suit can be decided is contrary to the main purpose 
of the procedure laid down by the Act and by the Code. As a general practice, 
it would be intolerable and in the particular case before the learned Subordinate 
Judge such a course had almost nothing in its favour. The plaintiffs had pur- 
chased the tenure and the only question was whether a certificate against the original 
tenure holders was available to the landlord having regard to the date of service 
of notice and the date of the plaintiffs’ purchase. If it was not available, the sale 
when held would not afféct the plaintiff’s interest. Before their Lordships, it was 
not contended that the purchaser of a tenure had a right to hold it free from the 
landlord’s claim for arrears of rent existing at the date of the purchase. The land- 
lord by section 65, Tenancy Act, has a first charge for the rent; and though it 15 
very important to recognise that he must take the appropriate steps to get the 
benefit of such a charge and that for this purpose a mortgagee and a purchaser are 
in different positions, compare Bidhumukhi Dasi v. Bhaba Sundari Dasit and Jogendra 
Chandra Das v. Debendra Nath Ghosh*, the irregularity and inconvenience of staying 
the landlord’s proceedings in the present case are nonetheless manifest. 


Their Lordships are of opinion that the suit was premature, the plaintiffs’ claim 
being under consideration by the certificate officer at their instance when they filed 
their plaint. They think it clear that the temporary and permanent injunctions 
were improperly granted. It seems doubtful whether after so long an interval 
the certificate proceedings can usefully be revived, but their Lordships think it 
right to say that if they are revived as against the tenure the certificate officer should 
begin afresh or else by amending the certificate so that it may correspond to the 
present facts as regards lands, parties and otherwise. The consequences to the 
landlord may be unfortunate, but they flow from the fact that his tackle was not 
in order originally. Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. i 


But they direct that if the appellants within two months from the receipt by the 
High Court at Patna of the Order in Council to be made on this appeal shall pay 
into the trial Court the sum of Rs. 7,699-5-1 (if not already paid) mentioned in 
the compromise petition of 26th September, 1935, without interest, so as to be avail- 
able for withdrawal by respondent 1 on the terms that the appellants’ interest in 
the tenures mentioned in the certificate proceedings in the plaint mentioned shall be 
held free from all claim by respondent 1 in respect of the arrears of rent covered 
by the said proceedings, then the order of the High Court as to costs shall be dis- 
charged and each party left to bear its own costs incurred in the Courts in India. 
If the appellants do not make payment into Court as aforesaid the directions of the 





1. (1920) 24 C.W.N. 961. -2. (1935) 39 C.W.N. 428. 
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High Court as to costs shall stand. The appellants will pay respondent 15 costs 
of this appeal. 

Solicitors for Appellants: 7. L. Wilson SG Co. 

Solicitors for Respondents: Hy. S. L. Polak @ Co. 

K.S. —— l Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :— SIR ALFRED Henry LIONEL LEACH, Chief Justice AND Mr. JUSTICE 

KRISHNASWAMI AYYANGAR. 


The Madras and Southern Mahratta Railway Company, Limited, 
Madras : N .. Applicani* 


U. 
The Commissioner of Income-tax, Madras .. Respondent, 

Income-tax Act (XI of 1922), section 4 (1)— Railway company managing undertaking in India under super- 
vision and control of Secretary of State for India—Guaranteed interest on share capital of the company paid by 
Secretary of State—Liability to assessment. 

All the assets of the M. and 5, M. Railway Company are the property of the Secretary of State 

f or India under whose supervision and contro] the company manages the undertaking. The Secre- 
tary of State’s share of the capital of the undertaking is £12,750,000 and the company’s share is 
£5,000,000. The Secretary of State guarantees interest on the company’s capital at the rate of 
33 per cent. per annum. Under the contract between the Secretary of State and the company as it 
originally stood out of the gross revenue receipts, the working expenses and the interest on debentures 
were first to be deducted. Then the Secretary of State deducted and retained the guaranteed interest 
which he had paid the company in advance. The surplus was thereafter divided between the Secre- 
tary of State and the company in the proportions fixed. In the Commissioner of Income-tax, Madras 
y. M. & S. M. Railway Company, (1940) 2 M.L,J. 110: I.L.R. (1940) Mad. 889 (S.B.), it was held 
that this interest represented profits made in India liable to assessment to Income-tax. Then with 
a view to’escape such liability certain alterations were made in the contract which in effect provided 
for the payment of charges enumerated under six heads which included the amount paid by the 
Secretary of State by way of guaranteed interest before arriving at the surplus to be divided. On 
the question whether as a result of the amendments to the original contract the company would be 
relieved of the liability to pay the income-tax on’ the amount paid as interest by the Secretary of 
State, 

Held, that the alteration is only in the method of account keeping and cannot affect the legal 
position so long as the guaranteed interest paid in advance by the Secretary of State is recouped out of 
the earnings of the Railway. The amount of the guaranteed interest deposited with the Secretary 
of State for India received in England represented profits made in India Hable to assessment to 
income-tax. 

Case stated under section 66 (1) of the Indian Income-tax Act, 1022 (XI of 
1922) in the case of the M. and S. M. Railway Company, Limited, Madras, in 
66 R. A. No. 5 (Madras) of 1942-43. 

T. R. Venkatarama Sastri instructed by King and Partridge for Applicant. 
K. V. Sesha Aiyangar for Respondent. l 
The Judgment of the Court was delivered by 


The Chief Justice. — This reference raises in a different setting the same question 
which was decided by this Court in the Commissioner of Income-tax, Madras v. M. & 
S. M. Railway Co., Lid. Since that case was decided, certain alterations have been . 
made in the contract between the Secretary of State and the company and it is 
said that the alterations have the effect of relieving the company from the liability 
to pay income-tax in India on the sum of Rs. 23,33,333. Admittedly the contract 
was amended with this object in view. If by the amending contract the company 
can escape this liability it is entitled to make the amendment and the Court has 
only to decide whether this object has been achieved. The Income-tax Appellate 
Tribunal, Calcutta Bench, has held that the object has not been achieved, but at 
` the request of the company it has referred for the decision of this Court the following _ 
question:— 


“ Whether the sum of Rs. 23,33,333 guaranteed interest on the capital of the applicant company 
deposited with the Secretary of State for India received in England was rightly assessed as the income 
of the applicant ? ” 





* Referred Case No. 21 of 1942. _ ; . 3rd March, 1943. 
mo (1940) 2 M.L.J. 110; LL.R, (1940) Mad. 889 (S.B) -0 0 
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In order to understand the nature of the amendments which have been made in 
the contract it is necessary to set out certain facts. All the assets of the M. & 5. M. 
Railway Company are the property of the Secretary of State. The company 
manages the undertaking under the supervision and control of the Secretary of State. 
Both the Secretary of State and the company have contributed to the capital of 
the undertaking. The Secretary of State’s share of the capital 15 £12,750,000 
and the company’s share is £5,000,000. The Secretary of State guarantees interest 
on the company’s capital at the rate of 3} per cent. per annum and the figure of 
Rs. 23,33,333 represents the sum required to pay this interest. As pointed out in 
the judgment in the previous case all monies received by the company in the 
course of the working of the undertaking are paid over to the Secretary of State. 
The company is not entitled to use any of the receipts for the purposes of meeting 
working expenses. These expenses are met from a grant made each year by the 
Secretary of State. 


The contract between the Secretary of State and the company before its recent 
amendment provided that the monies received in each half year should be applied 
in the following order: (1) In or towards the discharge of expenditure attributable 
- to the half year to which the receipts related ; (2) in or towards the discharge of 
expenditure attributable to any previous half year or half years and not already 
discharged out of receipts on account of revenue ; (3) in payment of interest on 
debentures ; and (4) in payment to the Secretary of State of the amount paid by 
him to the company in respect of the guaranteed interest on the company’s capital. 
The surplus was to be divided between the Secretary of State and the company 
in proportion to their respective contributions to the capital, exclusive of debenture 
capital. 

In the previous case the question was whether the sum received by the company 
from the Secretary of State on account of interest on its capital represented profits 
made in India. The Court held that it did. The payment to the company really 
meant payment.in anticipation of profits and the Secretary of State was to recoup 
himself out of the profits when they were made. 

The contract, as now amended, provides that the receipts shall be applied, 


“f, Primarily in or towards the discharge of expenditure attributable to the half year to which 
the receipts relate. 


2. Secondarily in or towards the discharge of expenditure attributable to any previous half 
year or half years and not already discharged out of receipts on account of revenue. The further 
application of receipts provided for by this clause shall be subject to the’payment to the South Indian 
Railway Company, Limited, mentioned in clause Provisional No. 55-c (1) hereof, and also to the 
payment.to that company and to the Krishna District Board, respectively, of the rebates referred to 
in clause Provisional No. 55-c (2) hereof respectively. 

. 9. Jn the next place in repayment in rupees to the.Secretary of State, of the equivalent of such 
interest’ for the balf year to which the receipts relate as shall have been paid or shall be payable by 
the Secretary of State to the company in respect of the company’s debentures and debenture stock 
which shall have been issued with the sanction of the Secretary of State for the purpose of capital 
< expenditure on the company’s and state lines and which shall for the time being be outstanding. 

. In the next place in repayment in rupees to the Secretary of State of the equivalent of such 
interest for the half year to which the receipts relate as shall have been paid by the Secretary of State 
in respect of interest at the rate of 3 per cent. per annum on the nominal amount of the capital stock 
of the company, under clause 15 of the contract of 1908. Provided that if the monies out of 
which the repayment mentioned in this sub-clause is to be made are insufficient to make the said 
repayment the deficiency shall be made good out of the monies received on account of revenue in 
the other half of the financial year of which the said half year forms part. Provided also that if the 
monies out of which the repayment mentioned in this sub-clause is to be made are in any financial 
year insufficient to make the repayment of the said amount advanced by the Secretary of State in 
respect of such financial year the deficiency shall not be made good out of the monies received on 
account of revenue in any subsequent year. 

5. In the next place in payment in rupees to the Secretary of State of interest at the rate 
of 32 per cent. per annum or at such other rate as from time to time shall have been agreed upon in 
the case of further advances made subsequent to the grst December, 1937, under the contract of 1908 
on the capital advanced by him expressed’in rupees for the purpose of capital expenditure on the 
company’s and state lines which shall consist, (a) of the sum of Rs. 16,87,50,000, being the equivalent 
of £12,750,000 (the amount of the capital of the Secretary of State mentioned in clause (8) of the 

‘contract of 1908 as amended by the contract of IgIl only) less £1,500,000 (the amount repaid to 
the Secretary-of State) converted into rupees at the rate of fifteen rupees to the pound sterling ; (b) of 
all advances made by the Secretary of State after the grst December, 1907, and before the ist January, 
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1938 ; (c) of ariy further advances which shall be made subsequent to the 31st December, 1937,/under 


e contract of 1908 : 

Provided always that for the purposes of this sub-clause other than section (1) thereof any 
sterling capital which shall have been advanced by the Secretary of State shall be converted into 
rupees at such rate as was at the date of the advance applicable under the existing contracts for the 
conversion of sterling payments into rupees. 

Provided also that the abovementioned interest shall be calculated for each calendar month 
on the capital advanced as aforesaid and outstanding at the commencement: of each such month and 
if the amount.of such capital outstanding at the end of each month exceeds the amount of such capital 
outstanding at the commencement of each such month there shall be added to or if the lattey amount 
exceeds the former amount there shall be subtracted from the interest calculated as aforesaid one 
half of a sum equal to the interest on the difference between the said amounts at the rate for the 
same month. 

6. In the next place in providing for such other debits as it may be agreed should be charged 
against such receipts. _ 

7. The surpluses or surplus and deficit for the half years in any financial year shall be combined. - 
The resulting surplus if any shall be divided between the company and the Secretary of State in: the 
following manner, that is to say : 

In payment to the company of one-tenth of the first Rs. 75 lakhs of the said sum. 


One-twentieth of the next Rs. 15 lakhs. 

One-thirtieth of the excess, if any, over the first go lakhs, 

The balance shall be retained by the Secretary of State.” 

In our judgment the amendments in the contract do not make any real difference 
in the position. As before the company is paid its guaranteed interest by’ the 
Secretary of State, who reimburses himself out of the monies received in the course 
of the working of the railway. The changes introduced by the amendments have 
no further significance than to alter the stage at which the recoupment is to bé 
shown in the accounts. Originally out of the gross revenue receipts, the working 
expenses and the interest on debentures were first to be deducted. Then the 
Secretary of State deducted and-retained the guaranteed interest which he had. paid 
to the company in advance. The surplus was thereafter divided between the Secre- 
tary of State and the company in the proportions-fixed. As the result of the amend- 
ment of the contract the surplus is arrived at after providing for the payment of 
charges enumerated under six heads which include the amount paid by the Secretary 
of State by way of guaranteed interest. What remains is then divided on a basis 
which differs in some respects from the old basis; but this does not affect the 
question. No special significance can be attached to the word “ surplus ” and we 
fail to see how the difference in the method of account keeping affects the legal 
position, so long as the guaranteed interest paid in advance by the Secretary of 
State is recouped out of the earnings of the railway. The payment still remains a 
provisional payment which the Secretary of State recovers out of the profits made 
in British India. In the words of Rowlatt, J., in the M. @ S. M. Railway Co., Ltd. 
v. Commissioners of Inland Revenue, it is only “ a distribution of profits in recoup- 
ment of a guarantor who guaranteed those profits.” What the position would be, 
if the profits fell below the level necessary to enable the Secretary of State to recoup 
himself, still does not fall to be considered. 

It follows that we agree with the Tribunal that the present case is governed 
by the decision in the previous case and consequently we answer the question 
referred in the affirmative. 

As the reference has been answered against the company it must pay the costs 
of the Commissioner of Income-tax which we fix at Rs. 2 50. 

K.S. mama Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice Kuppuswamy AIYAR. 


Sellammal .- Petitioner” 
LAN ; 

Muthuvira Muthirian .. Counter-Petitioner. 

Criminal Procedure Code (V of 1898), section 488—Husband with venereal disease insisting on wife 
sharing bed with him—Wife staying away—Right to maintenance. 

1. (1926) 12 T.G. 1111, 
* Cri. R. G. No. 667 of 1942. 2gth April, 1943. 
(Case Referred No. 49 of 1942). 
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. It is certainly cruel on the part of a husband who has got venereal disease to insist upon his 

wife sharing bed with him and if this is cruelty, she will be entitled to claim séparate maintenance. 

Case referred for the orders of the High Court under section 438, Criminal 
Proceduré Code, by the District Magistrate of Trichinopoly in his letter dated 
‘15th October, 1942. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

S. Athmanaihan for Counter-Petitioner. 

Peéitioner not represented. 

The Court made the following 


ORDER.—This is a reference by the learned District Magistrate of Trichinopoly 
for setting aside the order of the Sub-Divisional Magistrate of Musiri dismissing a 
petition by a wife for maintenance. Her case was that she was beaten and driven 
out of the house and she refused to share bed with her husband after marriage in 
view of the fact that he was suffering from venercal disease and she did not want to 
get infected herself. In Court, the husband offered to take her and live with her and 
the learned Sub-Divisional Magistrate dismissed her petition. 

As pointed out by the learned District Magistrate it is the duty of the Court 
to find whether there was sufficient justification for the wife not living with the 
husband and claiming maintenance. It is certainly cruel on the part of a husband 
who has got venereal disease to insist upon his wife sharing bed with him, and if 
this is cruelty, she will be entitled to maintenance. ‘The order of the Sub-Divisional 
Magistrate dismissing the petition is set aside. The petition will be restored to file 
and disposed of by the Sub-Divisional Magistrate of Musiri or by such other Magis- 
trate as the District Magistrate may think it necessary or proper to transfer it after 
giving an opportunity to both sides to let in necessary evidence. 


K.S. —_———_ Reference accepted, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND Mr. JUSTICE 
SHAHABUDDIN. 


Gutta Lakshminarasamma .. Appellant™ 
v. 
Yalamarti Satyanarayana and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 89 (as amended by the Madras High Court)—Person 
buying property from the judgment-debtor’ after the sale in execution—-Right to apply for an order setting aside 
the execution sale. 


A person buying from a judgment-debtor after the execution sale may apply under Order a1, 
rule 89, Civil Procedure Code (as amended by the Madras High Court) for an order setting aside the 
execution sale. 


Sundaram v. Mausa Mavuthar, (1921) 40 M.L.J. 497: 1.L.R. 44. Mad. 554 (F.B.), was decided 
long before the amendment and no longer applies. 

Appeal against the order of the District Court of West Godavari at Ellore, 
‘dated 21st September, 1942 and made in C. M. P. No. 756 of 1942 in O. S. No. 21 
of 1936. 


V. Govindarajachari and G. Venkatarama Sastri for Appellant. 
Ch. Raghava Rao and V. Viyyanna for Respondents. 
The Judgment of the Court was delivered by 


The Chief Fustice.—In the year 1936, the first respondent filed a suit to enforce 
‘the payment of a debt secured by a mortgage of the properties now in suit and 
other properties. On the 7th August, 1936, he obtained a preliminary decree, and 
a final decree was passed early in April, 1937. On the 7th July, 1942, the properties 
in suit were sold by the decree-holder in execution proceedings. The decree-holder 
himself bought all the items except one for the sum of Rs. 2,800. The remaining 
item was bought by the second respondent for Rs. 2,500, On the 15th July, 1942, 
the judgment-debtor conveyed these properties to the appellant for the sum of 
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Rs. 200. It is alleged that the conveyance was made in pursuance of an agreement 
for sale entered into on the 25th October, 1939. On the goth July, 1942, the 
appellant paid into Court the Rs. 2,800 and the Rs. 2,500 with the five per cent. 
solatium required by Order 21, rule 89, Civil Procedure Code and asked that 
the sales be set aside. The District Judge held that the appellant was not d person 
holding an interest in the properties within the meaning of rule 89 and refused to 
set aside the sales. The appeal is from his decision. 


In Sundaram v, Mausa Mavuthar1, a Full Bench of this Court held that a pur- 
chaser of property sold by the Court in execution proceedings was precluded from 
applying under the rule ; ın other words, a person buying property from a judgment- 
debtor after a sale in execution had taken place was not within the rule. The 
question of whether such a purchaser should be allowed to apply was considered 
by the Civil Justice Committee which sat in 1924-25 and the Committee made this 
recommendation :. 


“ We would, therefore, suggest in the interests of the decree-holders themselves that Order 21, 
rule 89, should be so modified as to allow any person claiming any interest in the property sold at 
the time of the sale or at the time of the petition or acting for or in the interest of such a person to 
apply and get the sale set aside.” 

It was in pursuance of this recommendation that this Court amended rule 89 
in order that a person buying from a judgment-debtor may be allowed to apply 
under it for an order setting aside the sale. The amendment achieves its object. 
The Full Bench decision in Sundaram v. Mausa Mavuthar? was given long before the 
amendment and no longer applies. 


The appeal will be allowed and the sale set aside. The appellant is entitled 
to her costs. 


K.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice HORWILL. 
Palaparthi Venkataramayya and others ..  Petitioners* (Defendants 2 to 5) 
v 


Duggina Papayya and others -»+ Respondents (Plaintiff and Defendants). 


| Arbitration Act (X of 1940), sections’ 14 and 42—Arbitration in suits-——Award signed by three out of 
five arbitrators—Filing of award—Absence of notice to parties——Validity of decree passed on basis of award. 


In the case of arbitrations in suits it is the duty of the arbitrators to give notice to the parties 
that an award has been made; and after the award has been filed in Court it is the duty of the 
Court to give notice to the parties of the fact that the award had been filed so that they might 
have an opportunity to file objections to the award. Where such notice was not given and it also 
appeared that only three out of the five arbitrators had signed the award, 


Held, that the decree based on the award should be set aside in view of the irregularities as to 
notice to parties and the signing of the award. 

Petition under section 115 of Act V of 1908 and section 224 of the Govern- 
ment of India Act praying that the High Court will be pleased to revise the 
decree of the Court ofthe District Munsif of Nandalur dated 11th June, 1941 
and passed in O. S. No. 182 of 1939. 

T. K. Srinivasa Thathachariar for Petitioners. 

Kasturi Seshagiri Rao for Respondents. 

The Court delivered the following 


JjupGMENT.-—The matter in dispute in O. S. No. 182 of 1939 on the file of the 
District Munsiff of Nandalur was referred to five arbitrators. They were given 
time for the filing of the award and that time was extended frequently, until at 
last, on the 26th April, 194.1, the award was filed by the fifth arbitrator and signed 
by three other arbitrators. That was the last day on which the Court sat 
before the summer vacation. The Judge ordered the suit to be called again on the 
11th June, 1941, two days after the reopening of the Court. On that day, as no 
eee aa O OUO 
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petitiom had been filed to set aside the award, the suit was decreed in terms of the 
award. This revision petition has been filed by the defendants, complaining that 
the provisions of the Arbitration Act were not complied with, in that they were 
given no notice either by the arbitrators or by the Court, that they had no opportu- 
nity to file objections, and that the decree is therefore a nullity. 
The plaintiff raises a preliminary objection that no revision lies, relying on 
Ghulam Jilaniv. Mahammad Hassan}, Thatwas a case where an objection to the award 
was taken in appeal on the ground thatit should have been raised in a proper 
application before the trial Court. It was held that no appeal lay and that the 
appeal ought not to have been converted into a revision petition, because if the 
matter could not be raised in appeal, then a fortiori the matter could not be raised in 
revision, when the parties had another remedy by way of filing objections in the 
trial Court. That decision was followed in Batcha Sait v. Abdul Gunny*, but the 
learned Judges there distinguished Velu Pillai v. Appasami Pandaram®, which dealt with 
a case similar to that under consideration here and said that Velu Pillai v. Appa- 
sami Pandaram*® did not deal with an impeachment of an award, but was a case 
where the express provisions of paragraph 16 of schedule II of the Civil Procedure 
Code, had been contravened. That is precisely what the petitioners say here. It 
is not that they wish to raise a point which they ought to have raised in the lower 
Court; but they desire to be given an opportunity in the lower Court of filing their 
objections. I hold that a revision petition does lie. 


Section 14 of the Arbitration Act makes it clear that notice in writing must 
be given by the arbitrators to the parties that they have passed their award. They 
must then, at the request of either party or of their own accord, file the award 
into Court. It is then the duty of the Court to give notice to the parties of the 
fact that the award has been filed. Section 42 lays down the procedure to be 
adopted in giving notice by the arbitrator and in all notices other than through 
Court. Section 14. does not deal with arbitration in suits, but section 25, which 
is in Chap. IV, which deals with ‘arbitration in suits’, says: 

“The provisions of the other chapters shall, so far as they can be made applicable, apply to 
arbitrations under this chapter.” 

There is clearly no difficulty in arbitrations in suits in notice being given by 
the arbitrators to the parties that an award has been made or in the Court’s 
giving notice to the parties that the award has been filed into Court. The question 
is whether the failure to givenotice as required by the Act is a material irregula- 
rity which vitiates the decree. Three cases have been cited before me, one of which 
is a Madras case, namely, Rangaswami v. Muthusami*, where it was held that the 
omission was a material irregularity. In Chatarbuj Das v. Ganeshram®, which 
followed Rangaswami v. Muthusami*, it was pointed out that although it was 
probably true (asin this case) that the parties did know that the award had been 
filed, yet the provisions with regard to notice were mandatory and if they were 
not complied with, then no valid decree could be passed. That was followed 
again by the Calcutta High Court in Ranjit Chandra v. Dissay Ram®. In Srimati 
Saroj Bala Bose v. Jatindra Nath Bose’, the learned Judges came to the opinion 
that the proceedings before them were not void and that the irregularity in giving 
notice was not aseriousone. It appears that notice had there been given to the 
Vakil appearing for the applicant though his signature had not been taken in 
acknowledgment. That was not quite what Schedule II of the Civil Procedure 
Code contemplated ; but it was held that the procedure actually adopted was 
nothing more than irregular. From an examination of the B memo, it does appear 
probable that the pleaders of the parties did know of the filing of the award; 
because many adjournments were given to enable the fifth arbitrator an oppor- 
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tunity of preparing the award and filing it into Court, and just before the award 
was filed the adjournments were every few days. However, there is no affidavit 
or other material before me which completely satisfies me that the parties did 
actually have notice. It may be that even though they knew, as they must have 
done, that the suit was being called on that particular day for a particular 
purpose, they might have expected that the rules would be complied with and 
that they would be given notice that if they wished to raise objections they must 
do so within a time allowed. Nothing could be done on the day on which the 
award was filed ; for it was the day on which the Court closed for the summer 
vacation; and the matter was taken up two days after the reopening. I .am 
therefore not at all sure that the failure to comply with the mandatory provisions 
of the Arbitration Act did not lead to an injustice in preventing the defendants 
froni raising objections to the award. 


The above is not the only defect pointed out by the petitioners. It appears 
that only three of the five arbitrators signed the award. ‘That is an objection to 
the award rather than to the proceedings, although Spencer, J., in Mamidi Appayya 
V. Yedem Venkataswami*, interfered in.revision on that ground, saying that there 
was a material irregularity on the face of the document. Section 14 says: 

“When the arbitrators. . . . . have made their award, they shall sign it, . . .. .” 
When there are five arbitrators an award of the majority prevails ; and so it 
may not be necessary that the dissenting arbitrators should sign an award with 
which they disagree. Nevertheless, all those who are of the opinion expressed in 
the award should sign it. We do not know in this case whether there were any 
dissentients ; but it 1s very clear that the fifth arbitrator at any rate was not one 
of the dissentients ; for it was he who filed the award into Court. Yet he did not 
sign it. 

As the interests of justice require interference in revision, the decree of the 
lower Court is set aside. If the superficial defect in the award arising out of the 
fact that not all the arbitrators signed is one that can now be put right, that may 
be done. As the parties clearly have notice of the passing of the award, it is 
unnecessary now for the arbitrators to issue notice. When the records are received 
by the lower Court, it should give such notice to the parties as is required in 
section 14 (2) of the Act and dispose of the suit afresh. The costs of this petition 
will abide the result. 

B.V.V. = Petition allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mkr. Justice HORWILL. 


Sundararajulu Pillai _. Petitioner® 
2. 
K. S. Dorai Rani .. Respondent. 


Civil Procedure Code (V of 1908), Order 21, rules 10 and 31—Execution of decree for return of a docu- 
ment—Compensation to be paid in the alternative—When to be fixed. 


Where there is a decree for the return of a letter of authority but the Court did not state, as it 
should have done under Order 20, rule 10, Civil Procedure Code, the amount of money to be paid 
as an alternative if delivery could not be had the executing Court cannot straightaway fix the amount. 
Under Order 21, rule 31, the Court is to make every reasonable attempt to execute the decree and 
to obtain for the decree-holder, if that is possible, the letter which he is entitled to have under the 
decree. It is only when such endeavour is fruitless that the question of compensation arises. ; 

Petition under section 115 of Act V of 1908 praying that the High Court will be 
pleased to revise the decree of the District Court of Trichinopoly in A. S. No. 48 of 
1941 preferred against the order of the Court of the District Munsiff of Trichinopoly 
dated 5th December, 1940 and made in E. P. No. 928 of 1940 in S. C. S. No. 1629 of 


1939. 
D. Ramaswami Aiyangar and T. P. Kannabiran for Petitioner. 
R. Vaidyanathan and V. M. Srinivasan for Respondent. 
Sangka ag aaa ani Na aa ana naa ana aaa a aaa a gami Aga a a a 
, 1. (1918) 8 L.W. 171. 
* Q, R. P. No. 269 of 1941. 16th April, 1943. 
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The Court delivered the following 
`- JupcMenT —The respondent obtained a decree for the return of a letter of 
authority, but the Court did not state, as it should have done under Order 20, 
rule 10, Civil Procedure Code the amount of money to be paid as an alternative if 
delivery could not be had. ‘The petitioner, alleging that he was unable to comply 
with the decree because the letter was not in his possession, filed a suit for fixing the 
amount of money to be paid as an alternative. That suit was rightly dismissed. 
After tleat suit was dismissed, the respondent applied to execute his decree, whereupon 
the petitioner asked the executing Court to fix the amount to be paid by way of 
compensation as an alternative to the delivery of the document The District 
Munsiff fixed the amount at Rs 25, which was the sum thought in the suit to be 
appropriate. In appeal, the District Judge held that the application to fix com- 
pensation was premature and that it was only after the attachment order under 
Order 21, rule 31 had been in force for three months that the question of compen- 
sation arose. He therefore remanded the execution petition for disposal according 
to law. 

Mr. D. Ramaswami Aiyangar, for the petitioner, argues that no objection can 
be raised to the determination by the District Munsiff of the amount of compensation 
at an early stage of the execution proceedings instead of later ; but that argument 
proceeds on the assumption that the fixing of the compensation is for the benefit 
of the defaulting petitioner and not for the benefit of the decree-holder. Under 
Order 21, rule 31, the Court is to make every reasonable attempt to execute the 
decree and to obtain for the decree-holder, if that is possible, the letter which he is 
entitled to have under the decree. It is only when such endeavour is fruitless that 
the question of compensation arises. In interpreting Order 21, rule 31 strictly 
the learned District Judge certainly did not act without jurisdiction. 


The petition is dismissed with costs. 

K.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 

PRESENT :—Mr Justice WADSWORTH AND MR JUSTICE PATANJALI SASTRI. 


M. Sethu Rao vs Appellant* (Plaintiff) 
v. 
Sulakeri Venkata Reddy 5 Respondent (Defendant). 


Madras Agriculiurists’ Relief Act (IV of 1938), sections 3 and 8—“Debt” due by an heir—If property 
liabilty—-Promissory note by heir to discharge such liability can be scaled down as a renewal of prior liability. 

The heir, unlike a legatee, when once he has taken up his inheritance can be directly made liable 
for the debts of the deceased holder of the property to the extent of the mheritance in his hands and 
„provided that such an heir is an agriculturist the property liability must come within the definition 
of “ debt ” under Madras Act IV of 1938. Where such an heir executed a promissory note in 1930 
in discharge of his deceased father’s promissory note of 1926, he is entitled to say that his debt under 
the promissory note of 1926 was renewed by the promissory note of 1930. But the debt cannot be 
traced further back to prior documents discharged by the father who died in 1930 and so had not 
qualified for the status of an agriculturist. The liability under the promissory note of 1926 executed 
in the first instance by a non-agriculturist became the liability of an agriculturist by the inheritance 
of the properties of the deceased by the heir and a mortgage executed by the heir in 1941 in discharge 
of his promissory note of 1930 must be scaled down accordingly. 


Nagabushanam v. Venkayya, (1941) 2 M.L.J. 261, distinguished. 
Perianna v. Sellabpa, (1938) 2 M.L.J. 1068: I.L.R. (1939) Mad. 218, applied. 


Appeal against the decree of the District Court of Bellary dated 15th April, 
1942 in A. S. No 79 of 1940, preferred against the decree of the Court of the District 
Munsiff of Bellary dated 12th June in 1940 in O. S. No. 66 of 1940. 


K Srinivasa Rao for Appellant. 
Kasturi Seshagiri Rao for Respondent. 
The Judgment of the Court was delivered by 
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Wadsworth, F —The appellant was the plaintiff in a suit on a mortgage Ex A, 
‘dated 11th March, 1941. That mortgage renewed a previous promissory note, 
Ex. F, dated 26th January, 1930, and included also a fresh cash advance of 
Rs, 280-3-0. Ex. F was executed by the defendant as heir of his deceased father 
in discharge of a previous promissory note debt Ex. E dated ist July, 1926, for 
Rs. 1,000 executed by the defendant’s father. The lower Court has scaled down 
the debt under Act IV of 1938 on the footing that the defendant can trace back his 
- liability not merely to his father’s note, Ex E, of 1926 which he himself disgharged 
but also to the prior documents discharged by the father himself. 


The question of the position of a legal representative of a deceased debtor 
under the explanation to section 8 of the Act is one which is not free from difficulty. 
In Nagabhushanam v. Venkayya}, it was held that a legatee who discharged the debt 
of £ testator who was not an agriculturist, having died before the operative period 
contemplated by the definition under Act IV of 1938, could not claim to have 
renewed the testator’s debt as that was not a debt due from an agriculturist. This 
decision was followed by a Bench in A. A. O. No 487 of 1941. It is however 
contended before us that the position of an heir is different and that the doctrine 
of property liability formulated in Perianna’s case, Perianna v. Sellappa®* must be 
applied to the heir. We are impressed with this contention and we are inclined to 
think that the position of an heir, at any rate, when he has taken up the inheritance 
is somewhat different from the position of a mere legatee. Although, no doubt, 
the legatee may by circuitous methods be forced to discharge the debts of the deceased 
testator it can scarcely be said that he is under a direct liability merely by reason 
of his acceptance of a legacy. The heir, on the other hand, when once he has 
taken up his inheritance can be directly made liable for the debts of the deceased 
holder of the property to the extent of the inheritance in his hands. We find it 
very difficult to hold that in such circumstances the heir is not under a property 
liability which must come within the definition of “debt” under Act IV of 1938 
provided that the heir is an agriculturist. There are in fact observations in Perzanna’s 
case which lead directly to this conclusion. Ifso much is conceded it follows in the 
present case that the defendant when he executed the promissory note of 1930 in 
discharge of his deceased father’s promissory note of 1926 was in fact and in substance 
discharging not his father’s debt, but his own debt, imposed upon him by the inheri- 
- tance which he had taken up. To this extent then he is clearly entitled to say that 
his debt under the promissory note of 1926 was renewed by the promissory note of 
1930. ; l ; 

We do not think, however, that the debt can be traced further back. The 
wording of the explanation to section 8 of the Act makes it clear that the process of 

scaling down must begin with that which is a debt, and a “ debt ’’ under the defi- 

‘nition of section 3 of the Act is a liability due from an agriculturist. The father 
of the defendant died in 1930. He cannot, in the light of our decisions, be deemed 
to have been an agriculturist, for he did not live long enough to qualify for that 
status by the process contemplated in the Act. It follows therefore that the first 
debt in this series which can be really a debt due from an agriculturst is Ex. E of 
1926 which though executed in the first instance by a non-agriculturist became the 
liability of an agriculturist by the inheritance of the properties of the deceased by 
the defendant imposing upon him the liability to discharge the deceased’s debts. 

In this view, the plaintiff will have a decree on the usual mortgage form for 
Rs. 1,280-3-0 being the principal amount of Ex. E, plus the cash advanced under 
Ex. A; with statutory interest from 1st October, 1937, with proportionate costs 
here and in both the lower Courts. The defendant will have costs proportionate 
to his success here and in both the lower Courts. a Hi 

Time for redemption three months. 


K.S. EEA ee Decree varied. 


I. (1941) 2 M.L.J. 261. 218. a 
2." (1938) 2-M.L.J. 1068: LL.R. 1939 Mad. ite, Iga E 
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6 IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Kine. 
Ramisetti Raghavayya .. Petitioner* 
v. 
Ramisetti Venkateswarlu .. Respondent. 


Provincial Insolvency Act (V of 1920), sections 28 and 78 (2)—Applicability—Promissory nole executed 
in renewal of earlier nole—Subsequent note executed after insolvency—Suit on later note filed after annulmeni— 
Bar of limitation. : 


A promissory note of the year 1932 was renewed in 1935 by the execution of another note. 
The executant however had been adjudicated insolvent in July, 1934, and the insolvency continued 
til] it was annulled in September, 1941. The plaintiff filed a suit on the later promissory note in 
1942 and was met with a plea of limitation. 

Held, that the debt though evidenced by the document of 1935 had been in existence since 
1932 and was therefore provable in insolvency; 


Held also, that section 78 (2) of the Provincial Insolvency Act was applicable to the case and 
that the suit brought was within time. 


Petition under section 25 of Act IX of 1887 praying that the High Court 
will be pleased to revise the decree of the Court of the District Munsif of Tenali 
in S., C. S. No. 107 of 1942. 


P. Satyanarayana for, Petitioner. 
Y. G. Krishnamurti for Respondent. 
The Court delivered the following 


Jupcmenr.—This petition arises out of a suit filed by the respondent in 1942 
upon a promissory note cxecuted in 1935 and the question at issue is one of 
limitation. It is conceded that the promissory note of 1935 was in renewal of an 
earlier promissory note of 1932, and that when it was executed the promisor had 
been adjudicated an insolvent. This adjudication was in July, 1934, and the 
insolvency continued until it was annulled in September, 1941. The question at 
issue is whether the plaintiff can now rely upon section 78 (2) of the Provincial 
Insolvency Act. ‘The argument on behalf of the defendant who filed this petition 
is that there is a well marked distinction between the two promissory notes. So 
far as the promissory note of 1932 is concerned it evidences a debt provable in 
insolvency. When it was renewed in 1935 that debt ceased to exist and a new 
debt arose and that new debt having been incurred after the adjudication was not 
provablein insolvency. As the suit has been filed on this new debt, so the argu- 
ment runs, section 78 (2) does not apply because there would have been nothing 
at all to prevent the creditor from bringing a suit on this promissory note through- 
out the whole périod of insolvency. It is only in respect of debts provable under 
the insolvency that section 28 of the Act prevents the filing of such suits.. As 
already indicated this whole argument depends upon what I consider to be purely 
an artificial distinction between one promissory note and another. Suits are 
commonly filed upon promissory notes, but in essence the promissory note is not 
itself a debt but only evidence of adebt. It seems to me impossible in this case to 
say that when a debt had been incurred in 1932 and merely renewed in 1935, 
there were two distinct debts one provable and the other not provable in insol- 
-vency.- A more liberal view must, I think, be taken of the meaning of a debt. 
This debt, although evidenced by a document executed in 1935, had been in 
existence since 1932 and was therefore provable in insolvency. That being so 
scction 78 (2) applies and the decision of the learned District Munsif that the suit 
-was brought within time is correct. The Civil Revision Petition accordingly fails 
and is dismissed with costs. ' 


B.V.V. l | - ——__— Petition dismissed. 


ir 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
PRESENT :— MR. Justice WADSWORTH AND Mr. Justice PATANJALI SASTRI. 
R. M. A. R. A. Adaikappa Chettiar „© Petitioner* 
2. 


5. Ramaraja Thevar (died) and another .. Respondents. 

Civil Procedure Code (V of 1908), section rog—Order made under section 115 of the Civil Procedure Code—~ 
If an order “ passed on appeal” within the meaning of section 109 (a)-—Section 109 (c)—When applicable. 

An order made under section 115 of the Civil Procedure Code cannot be said to be ati order 
“ passed on appeal ” within the meaning of section 109 (a) of the Code and such an order is not appeal- 
able under section 109 (a) even assuming that it is a final order. 

Section 109 (c) contemplates only special cases in which the matter in dispute is not measurable 
in money and the questions involved are of great public or private importance and hence leave to 
appeal to the Privy Council cannot be granted where in the particular case these conditions arc 
not satisfied. 

Petition praying that in the circumstances stated therein the High Court will be 
pleased to grant leave to the petitioner herein to appeal to His Majesty in Council 
against the judgment and order of the High Court dated 27th January, 1942, and 
passed in A. A. O. No. 339 of 1938 preferred against the order of the Court of the 
Subordinate Judge of Ramnad at Madura dated 25th July, 1938 and made in 
E. A. No. 237 of 1938 in E. P. No. 79 of 1933 in O. S. No. 5 of 1921. 


K. Rajah Atyar for Petitioner. 

A. Swaminatha Aiyar and T. Krishna Rao for Respondents. 

The Order of the Court was delivered by 

Patanjali Sastri, F.—These are petitions for leave to appeal to His Majesty in 
Council from the order made in C. M. A. No. 339 of 1938 and C. R. P. No. 2005 of 
1941 whereby the respondent was declared to be an agriculturist entitled to the 
benefits of the Madras Agriculturists’ Relief Act (IV of 1938) and his application 
for relief under that Act by way of scaling down a decree passed against him was 
remanded to the lower Court for disposal in the light of the judgment of this Court. 
The facts giving rise to these proceedings are stated in that judgment and need not 
be recapitulated here. It will be seen that the Civil Miscellaneous Appeal and the 
Civil Revision Petition related to the same subject-matter, namely, the scaling 
down of the decree debt and raised the same questions for determination ; and 
although a preliminary objection was taken to the maintainability of the appeal, 
it was considered unnecessary to pronounce on the point as the grounds of objection 
to the decision of the lower Court appeared to be such as would warrant interference 
by this Court under section 115 of the Civil Procedure Code in the Civil Revision 
Petition preferred under that section. Arguments in the present proceeding have 
accordingly proceeded on the footing that the order of this Court from which an 
appeal is now sought to be preferred to His Majesty in Council is one passed in the 
revision petition aforesaid. : 

The petitioner seeks a certificate under sections 109 (a) and 110 or, in the 
alternative, under section 109 (6) of the Civil Procedure Code. It is not disputed 
that the case fulfils: the requirements of section 110 as regards the value of the 
subject-matter. But the respondent contends that clause (a) is inapplicable because 
firstly, the order sought to be appealed against is not a “ final order ” as it has not 
finally disposed of the rights of parties but has left them to be determined by the 
lower Court and, secondly, it is not an order “‘ passed on appeal ” as it must be 
regarded as one passed in the civil revision petition already referred to. It is 
unnecessary to consider the first of these objections as we are of opinion that the 
second is bound to prevail. The Code of Civil Procedure draws a well marked 
distinction between “ Appeals ’’ which are dealt with in Part VII and“ Revision ” 
which is dealt with in Part VIII, and section 115 which empowers the High Court 
to exercise revisional jurisdiction further emphasises the distinction by providing 
that this power can be exercised only in cases ‘‘in which no appeal lies thereto.” 
It is therefore difficult to see how an order under this section which can only be 


¥* CG. M.. P. Nos. 2530, 2526 and 2565 of 1942. 28th April, 1943. 
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made when there is no “ appeal ” can be said to be an order “ passed on appeal”. 
The term appeal is not defined in the Code and it may, in a comprehensive sense, 
include a revision petition. But in the context of the relevant provisions of the 
Code on which the present issue turns, the term appears to be used in the narrower 
technical sense in contradistinction to “revision”. The Allahabad High Court 
in Suraj Singh v. Phul Kumaril, and the Patna High Court in Krishna Chandra Deb v. 
Raja Rajendra Narayan Bhanja Deo? have also taken the same view. It followsthat 
the order under consideration is not appealable under section 109 (4) even assuming 
that it was a ‘ final order?” within the meaning of that section. 


Petitioner’s learned counsel relied strongly upon the decision of the Calcutta 
High Court in Secretary of Staie for India in Council v. British India Steam Navigation 
Co.* which doubtless supports his contention. The decision was based mainly, 
if not wholly, upon the fact that the provisions of the Letters Patent, as they then 
stood, defining the jurisdiction of the High Court did not refer to revisional juris- 
diction as distinct from the appellate jurisdiction, An order made under section 115 
of the Code must, it was therefore considered, be one made in the exercise of appellate 
jurisdiction and could well be regarded as an order ‘‘ passed on appeal.” But, 
as pointed out by the learned Judges of the Patna High Court in the decision already 
referred to, there is a great difference in meaning between the expressions “ passed 
on appeal “ and ‘‘ made in the exercise of appellate jurisdiction,” and while every 
order passed on appeal is no doubt made in the exercise of appellate jurisdiction, 
it does not necessarily follow that an order made in exercise of such jurisdiction 
is an order ‘‘ passed on appeal”. Apart from this, the reasoning of the learned 
Judges in Secretary of State for India in Council v. British India Steam Navigation Co.,° 
loses much of its force after the amendment of the Letters Patent in 1928 whereby 
reference is expressly made in clause 15 to the “‘revisional jurisdiction ° of the 
High Court. Reliance was also placed on the decision of a Full Bench of this 
Court in Chidambara Nadar v. Rama Nadar* where it was held that the word “ appeal ”’ 
in Article 182 (2) of the Indian Limitation Act includes revision petitions and that, 
consequently, when a revision petition filed against a decree of a Subordinate Court 
was dismissed, the date of the dismissal furnished the starting point of limitation 
_ for execution of the decree. The learned Judges recognised that the word “ appeal ” 
had to be construed differently in different contexts, but, in view of the peculiar 
difficulties and anomalies which would otherwise result, they held that the term as 
used in Article-182 (2) must include revision petitions also, and they referred to 
the decision in Secretary of State for India in Council v. British India Steam Navigation 
Co.,* as an instance where that word was understood in the wider sense, but whatever 
reason might exist for giving the word“ appeal ” in that Article an extended meaning, 
we are unable, for the reasons already indicated, to accept the view that an order 
made under section 115 of the Civil Procedure Code is an order ““ passed on appeal ” 
within the meaning of section 109 (a). 


Two instances have been brought to our notice where appeals were in fact 
entertained by the Privy Council against orders passed under section 115 :Balakrishna 
Udayar v. Vasudeva Iyer” and Lachmi Narain Marwari v. Balmukund Marwari’. The 
former case raised questions as to the validity of an election to a temple Committee 
and the powers of a District Court under section 10 of Act XX of 1863. Having 
regard to the nature of the dispute and the questions involved, it may be assumed 
that this Court granted the requisite certificate under clause (e) of section 109 and 
the case is not therefore in point. In the other case no objection to the maintain- 
ability of the appeal was raised before their Lordships, and from the order granting 
the certificate which is reported in Lachmi Narain Marwari v, Balmukund Marwari ® 
it would appear that, though the case was treated as one falling under section 109 (a), 
the point now under consideration was not raised, the only objection dealt with 





I. (1925) I.L.R. 48 All. 226. 616 (F.B.). 

2. (1936) LL.R. 15 Pat. 659. 5. (1917) 93 M.L.J. 69: L.R. 44 LA. 261; 
3. (1911) 13 G.L.J. go. LL.R, 40 Mad. 793 (P.C.). 

4. (1937) 1 MLJ. 453: LLR. 1937 Mad: 6. (1921) 6 P.L] 116, 
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being that the order sought to be appealed from was not a “ final order ® within 
the meaning of that provision. 

As regards the petitioner’s alternative claim to a certificate as to fitness under 
clause (c) of section 109, we do not think that the clause can have any application 
here, as it has been held that it contemplates special cases in which the matter in 
dispute is not measurable in money and the questions involved are of great public 
or private importance. See Radhakrishna Iyer v. Swaminatha Iyer? and Banarsi Prasad 
v. Kashi Kishen Narain®, This case is not, in our opinion, a case of that kind and 
no certificate under that clause can, therefore, be granted. 

The petitions fail and are dismissed with costs of third counter-petitioner in 
No. 2526 and No. 2565 and of second counter petitioner in No. 2530. 

K.S. —— Petitions dismissed. 

[PRIVY COUNCIL.] 
[On appeal from the High Court of Judicature at Calcutta]. 

Present :—LorpDs ATKIN, THANKERTON AND CLaAuson, SIR GEORGE RANKIN 
AND SIR MADHAVAN NAIR. 


Mahomed Siddique Yousuf .. Appellant* 
2. 
Official Assignee of Calcutta .. Respondent. 


Presidency Towns Insolvency Act (III of 1909), sections 9 (c) and 116 (2)—Transfer with intent to 
prefer a creditor alleged as act of insoluency—Adjudication thereon—Conclusiveness of finding as to invalidity 
of transfer—-Transferee’s remedy only by way of appeal under section 8 (2\—Extension of time for filing 
appeal to be granted ex debito justitiae where there is cause Sor delay. 


Where a transfer has been found to be an act of insolvency in the order of adjudication as one 
made with the intent to prefer a creditor, the order of adjudication is conclusive and the trans- 
feree’s title is conclusively avoided by the adjudication order and cannot be disputed by him. 

Ex parte, Learoyd, (1879) 10 Ch. D. 3 approved and Official Assignee of Madras v. O.R.M.O.R.S, Firm, 
(1927) 52 M.L.J. 352: I.L.R. 50 Mad. 541, overruled. 

No doubt it is anomalous that a decision affecting the rights ofa third party should be 
conclusively determined against him in his absence and even without notice to him; but the words 
of the section and the importance of maintaining the status of the debtor as determined by an 
order of adjudication, and the necessity of securing the stability of the administration of the 
debtor’s estate once his status has been fixed outweigh the consideration ‘of hardship to the 
private citizen. 

The remedy of the transferee is to appeal as “a person aggrieved” against the adjudica- 
tion order which has so far determined his rights, and if an extension of time is reasonably required 
such extension should be granted ex debito justitiae. 

On appeal from the judgment of the High Court of Judicature at Fort William, 
Calcutta (Derbyshire, C.J. and McNair, J.) dated 17th December, 1940, and 
reported in 45 G.W.N. 441. 

C. S. Rewcastle and C. Bagram for Appellant. 

W. W. K. Page for Respondent. 

Their Lordships’ Judgment was delivered by 


LORD ATKIN.— This is a consolidated appeal from two orders of the High Court 
at Calcutta, one dismissing an appeal from the Judge in Insolvency and the other 
refusing to extend the time for appealing against an adjudication order made against 
one Ali Mohamed Hashim-who will hereafter be called the insolvent. As a result 
of their Lordships’ decision in this case the facts may have to be considered afresh 
in the Indian Courts, and it is desirable therefore to state the details as summarily 
as possible so far as they are relevant at the present time. In 1938 the insolvent had 
a claim for damages against a firm with whom he had dealings in shares, and by a 
written agreement of goth March, 1938, between the appellant and the insolvent 
the former agreed to advance money for the costs of the contemplated suit and to 
assist in the conduct of it, for which services he was to receive half the monies recovered 
after deducting the advances. On rst April, 1938, the suit was instituted and on 
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19th January, 1939, was decreed for Rs. 6,750 and interest. On 20ih January, 
1939, by indenture of assignment the insolvent assigned to the appellant the said 
decree in consideration inter alia of his discharge of all liabilities under the agreement 
of 30th March, 1938, and Rs. 1,000 then paid to him in cash. This is the assignment 
which is the subject of the first order of the appellate Court above referred to. Mean- 
time, on 8th November, 1938, one Hamid Haji Umer, hereinafter called 
the “petitioning creditor, had filed a suit against the insolvent for 
moneye due from the insolvent in respect of share transactions in which 
the plaintiff had acted as his broker. On 5th April, 1939, the suit was decreed for 
Rs. 15,789-10-0. On 19th April, 1939, the petitioning creditor filed a petition 
in the High Court for the adjudication of the insolvent as an insolvent. The 
petition alleged several acts of insolvency. One of these was that the insolvent on 
20th January, 1939, executed the deed of assignment to the present appellant of the 
decree of 19th January, 1939, with the intention of preferring the present appellant 
over other creditors. On 25th April, 1939, the petitioning creditor obtained ex 
parte the appointment of the official assignee as interim receiver of the decree of 19th 
January, 1939 ; correspondence with the appellant followed in which on 2gth April 
he was supplied with a copy of the petition for adjudication. In May the appellant 
instituted proceedings in execution of the decree, and an order was made that the 
judgment-debtor pay the money into Court, which he has done, and that it be not 
withdrawn except with the leave of the Insolvency Court. On 13th June, 1939, 
an adjudication order was made against the insolvent. No one appeared except 
the petitioning creditor, and the order recited that the insolvent had committed 
each of the acts of insolvency alleged in the petition. In August the appellant 
applied in the Insolvency Court for leave to take out the decretal money then in 
Court. Leave was given subject to leave being obtained in the suit. The appellant 
then applied for similar leave in the suit. This application was opposed by the 
official assignee, and on 31st August, 1939, an order was made to which their Lord- 
ships attach importance. It was that the appellant was to be entitled to withdraw 
the amount on furnishing security. If the official assignee made any application 
on the first insolvency day after the reopening of the Court, then the appli- 
cation was to abide the result thereof. If no application were made, then the order 
was to be made as asked for. In pursuance of this order, the official assignee on 
29rd November, 1939, gave notice of motion in the Insolvency Court for a declaration 
that the indenture of assignment dated 2oth January, 1939, be declared void as against 
the official assignee and that the transfer be set aside. ‘This is the motion which 
is the subject-matter of the present proceedings. 

Judgment on the motion was not given until 25th July, 1940. The learned Judge 
dealt with two points taken by the official assignee. In the first place, it was said 
that the transfer having been found to be an act of insolvency in the order of adjudi- 
cation could no longer be alleged by the transferee not to be void on that ground. 
In the second place, it was said that apart from the effect of the adjudication order 
the evidence showed that in fact it was a fraudulent preference. The learned Judge 
was inclined to accept the first contention, which was based on the well-known 
case in Ex parte Learoyd : In re Foulds, but appreciating that there was authority 
to the contrary in India in the decision of the Madras High Court in Official 
Assignee of Madras v. O. R. M. O. R. S. Firm? would not express a final opinion 
on the point. On the facts, however, in evidence before him he found the intent 
to prefer proved. In the appellate Court the case took a different turn. Both 
judges expressed some doubt as to whether the intent to prefer was in fact proved: 
but they were both of opinion (following Ex parte Learoyd: In re Foulds?) 
that the order of adjudication was conclusive and could not be disputed. 
Their Lordships entertain no doubt that this decision was correct. Ex 
parte Learoyd: In re Foulds! is well established in England; it was decided 
on the language of the Bankruptcy Act, 1869 ; both the relevant sections have been 
repeated in the Acts of 1883 and 1914 and the decision has taken its place as a 
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leading case on this part of the law. The provisions of the Presidency Towns 
Insolvency Act (1909) are also in similar terms, and their Lordships feel no doubt 
that the principles of the English decision are as valid in India as in England. No 
doubt it is anomalous that a decision affecting the right of a third party should be 
conclusively determined against him in his absence and even without notice to him : 
but the words of the section and the importance of maintaining the status of the 
debtor as determined by an order of adjudication, and the necessity of securing the 
stability of the administration of the debtor’s estate once his status has been fixed 
have been justly held to outweigh the consideration of hardship to the private 
citizen. Their Lordships are of opinion, therefore, that the decision of the Madras 
High Court reported in Official Assignee of Madras v. O. R. M. O. R. S. Firm? was 
incorrect and must be taken to be overruled. 

But the third party who is placed in this anomalous position is of course not 
without redress. His remedy is to appeal as a person aggrieved against the adjudi- 
cation order which has so far determined his rights. ‘This being the sole remedy 
is one which justice demands that the Courts should carefully protect ; and, if an 
extension of time for appealing is reasonably required such extension should be 
granted ex debito justieiae to use the words of James, L.J., in Ex parte Tucker: 
In re Tucker? The time for appealing from an adjudication order under the 
Limitation Act is 20 days; but a general power of extension of time is given by 
section 5 of the Act. Ata late stage of the hearing in the appellate Court the 
appellant no doubt finding that the Court was disposed to decide the case on 
the more technical ground which the Judge in the Insolvency Court had not 
thought fit to accept, applied for leave to extend the time for appealing, but the 
application was rejected as belated. In the opinion of their Lordships, this appli- 
cation should have been granted. It may be that the appellant had notice of the 
terms of the petition and subsequently of the acts of bankruptcy established in 
the adjudication order. But at that time, as is plain from Panckridge, J.’s 
judgment, there was room for doubt in India whether the doctrine of Ex parte 
Learoyd: In re Foulds? applied; and the appellant and his legal advisers 
cannot be said to have acted unreasonably in challenging the issue as they 
promptly did by applying to execute the decree. It would appear to have 
been a complete answer to have said that the appellant’s title was conclusively 
avoided by the adjudication order. It is from this point of view that the order of 
the Court of 31st August, 1939, becomes important. The appellant was given 
leave to withdraw the decretal amount then in Court unless the official assignee filed 
an application on the next insolvency day. This must mean, or would reasonably 
be understood to mean, an independent application to have it established that 
the transfer was void as a fraudulent preference ; and this is the application that 
was made and is now before the Board. The learned Judge in the Insolvency Court 
put on one side the Ex parte Learoyd: In re Foulds? point and dealt 
with the case on the merits. It seems to their Lordships impossible to say that 
the appellant was acting unreasonably in assuming throughout the course of 
the present proceedings right up to the Courtof Appeal that though the 
Ex parte Learoyd: In re Foulds? point had been taken he was really 
concerned to defend the assignment on the facts then disclosed in 
evidence. If this be so, it does not appear that he should be deprived of 
a right which he could originally claim ex debito justiciae to have the time for 
appealing extended so as to get rid if possible of a decision made in a proceeding 
to which he was not a party. Their Lordships think, therefore, that the appeal 
should succeed. It is plain that an appeal against the adjudication order would 
be useless while the orders stand in this independent proceeding declaring the 
transfer void because of the adjudication order itself. On the other hand, the 
decision of the High Court avoiding the transfer is plainly right while the 
adjudication order stands, and the appellant as a condition of the extension 
of time must pay, as he has offered to do, the costs thrown away. It may be that 
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if the appellant takes advantage of the extension of time and appeals the 
High Court may adopt the procedure in Ex parte Tucker: In re Tucker} and 
content themselves with striking out the act of bankruptcy complained of, and 
leaving the official assignee to make a fresh application without themselves deter- 
mining the facts. This however is a matter entirely for them. The appeal must 
be allowed and the orders of the Judge in Insolvency and the Appellate Bench 
must be set aside. The appellant must in accordance with his offer pay the costs 
of the present application in both Courts. On payment of the costs his time for 
appealing will be extended for two months from the arrival of the order of the 
Privy Council in the High Court. The order is without prejudice to the right 
of the official assignee if he is so advised to make a further application to have the 
transfer declared void. The respondents must pay the costs of this appeal. 

Solicitors for Appellant. : T. L. Wilson and Co. 

Solicitors for Respondent : Hy. S. L. Polak and Co. 


K.S. ——— an Appeal allowed. 
[PRIVY COUNCIL. | 
(On appeal from the High Court of Judicature at Patna.) 


PRESENT :—Lorps ATKIN, THANKERTON AND C1auson, SIR GEORGE RANKIN 
AND SIR MADHAVAN Narre. 
Babui Rajeshwari Kuer and another .. Appellants” 
v, 
Babui Khukhna Kuer and others .. Respondents. 
Will—Construction—Clause providing for devolution in case grand-daughters to whom shares were given 


absolutely not taking possession—If makes their interest contingent and not vested. 

A will provided inter alia: “(4) On the death of my wife the whole of my estate being treated 
as 16 annas right, three annas and odd out of it shall pass into the possession of (the daughter-in-law) 
but she shall not have the right to transfer the same, 12 annas share shall pass into the possession of 
the two daughters’ born of the womb of my daughter who are still living in equal shares, that is, each 
will get six annas share and one anna share shall pass into the possession of (the sister-in-law) as 
absolute proprietors having the right to alienate, etc., the property.” 

“ (5) On the death of my daughter-in-law all properties held in possession by her without 
the right of transfer as laid down in para. 4 of this will shall pass in entirety into the possession of 
the two daughters of my daughter in equal shares and that of their heirs and representatives as 
absolute proprietors thereof.” 

“ (6) If for any reason, God forbid, any portion of the said estate is not taken possession of by 
my daughter’s daughters and (the sister-in-law) and they do not get possession and occypation of it, 
the entire estate will remain in my daughter-in-law’s possession without the right of transfer and 
on her death the entire estate shall be treated as my estate with the District Magistrate and Collector 
of Saran as its manager and trustee.” 

It was contended that clause 6 of the will operated to govern the gift to the grand-daughters so 
as to make ita contingent interest and also that the interest of the grand-daughters was contingent 
upon their survival of the widow and therefore not liable to attachment by reason of proviso (m) to 
section 60 (1), Civil Procedure Code. 

Held, that the gifts to the grand-daughters were vested and not contingent gifts and were not 
exempt from attachment. 

C. Bagram for Appellants. 

S. P. Khambatia for Respondents. 

Their Lordships’ Judgment was delivered by 

Lorp Ciauson.—This is an appeal from a judgment of the High Court at 
Patna of 27th October, 1938, affirming with a modification a judgment of the 
Subordinate Judge of Chapra of 25th April, 1938, whereby, in effect, he confirmed 
the attachment, in execution of a decree, of certain interests of the appellants under 
the will of Tirgunanand Upadhya (hereinafter called the testator), who died in 
the year 1915. ‘The substantial contention of the appellants is that their interests 
in the corpus so attached are contingent interestsand therefore by reason of proviso 
(m) to section 60 (1), Civil Procedure Code, 1908, not, liable to attachment. The 
question at issue turns upon the true construction of the somewhat inartistically 
drafted will of the testator. The testator made his will on 26th July, 191 5. He 
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had had one son only who had died somie three years previously. At the,date of 
his will and at the date of his death (which occurred shortly after the date of his 
will) his near living relatives were (a) his second wife, Dulhin Ram Sakhi Kuer, 
(b) his daughter-in-law Dulhin Surja Kuer, the widow of his deceased only son, 
(c) the present appellants his two grand-children, Babui Rajeshwari and Babui 
Ghagota, daughters of a deceased daughter, (d) Babui Khukhna, a sister-in-law, 
of whom the testator says in his will “ she has been living with me from her childhood 
and I am quite willing to provide for her comforts.” 


By his will the testator, after summarizing the state of his family, states that 
although he had not given up the hope of getting a male issue, still in view of the 
uncertainty of life, he considers it desirable to make proper arrangement of his 
estate during his lifetime so that no dispute of any kind might arise on his death 
likely to ruin his estate. He then provides that if (which did not in fact occur) 
a male child is born to him he is to become absolute proprietor of all his (the testator’s) 
property. He then proceeds to provide for the event (which in fact occurred) 
of no male child being born to him, as follows: his second wife (whom it is con- 
venient to refer to as the widow) is to become proprietor having life interest only 
of all his properties (with an immaterial exception). She is to pay out of the income 
of the estate certain specified annual payments to the daughter-in-law, the two 
grand-daughters, and the sister-in-law, and Rs. 300 a year to one Ram Lochan 
Pande 


“or she (the widow) shall have the right to set apart properties fetching the above income and 
put my daughter-in-law and my daughter’s daughters in possession thereof: if she does not set apart 
such properties herself, they shall have the right to recover cash or properties as specified above from 
my estate by taking the necessary steps in Court,” 

The will then proceeds as follows: 


“4. On the death of my wife the whole of my estate [with certain immaterial exceptions] being 
treated as 16 annas right, three annas and odd out of it shall pass into the possession of [the daughter- 
in-law] but she shall not have the right to transfer the same, 12 annas share shall pass into the pos- 
session of the two daughters born of the womb of my daughter who are still living in equal shares, 
that is, each will get six annas share and one anna share shall pass into the possession of [the sister- 
in-law] as absolute proprietors having the right to alienate, etc., the property. On the death of my 
wife all the proprietors and my heirs and representatives shall be liable for payment of Rs.-300 a 
year to Ram Lochan Pande aforesaid in proportion to the share held in possession by each. 


5. On the death of my daughter-in-law all properties held in possession by her without the 
right of transfer as laid down in para. 4 of this will shall pass in entirety into the possession of the 
two daughters of my daughter in equal shares and that of their heirs and representatives as absolute 
proprietors thereof. 


6. Iffor any reason God forbid, any portion of the said estate is not taken possession of by my 
daughter’s daughters and [the sister-in-law] and they do not get the opportunity of entering upon 
possession and occupation of 1t, the entire estate will remain in my daughter-in-law’s possession without 
the right of transfer and on her death the entire estate shall be treated as my estate with the District 
Magistrate and Collector of Saran as its manager and trustee.” 

Then follow certain provisions of the nature of charitable trusts which are 
to be applicable in the event last stated. The testator died shortly after the date 
of his will. ‘The annuity payable under the will to the sister-in-law was however 
not paid. During a period from 1922 to 1934 the present appellants, the two 
grand-daughters, acted as administrators of the estate, and under a decree obtained 
by the sister-in-law in a sult against the present appellants, the latter became liable 
to pay the sister-in-law a sum of over Rs. 26,000 in respect of the arrears of her 
annuity. The decree, as framed in the appeal Court, was a personal one and 
was to be recoverable from any property belonging to the present appellants, 
including such property as they may have acquired or may thereafter acquire under 
the will. The testator’s widow is still living. The sister-in-law, originally the 
first respondent, has died pending the present appeal and is now represented by 
her infant heirs. Having obtained her decree against the present appellants the 
sister-in-law applied for attachment of their interests under the will, and sought 
to attach what the Subordinate Judge describes in his judgment of goth November, 
1937, as “the vested remainder that they have in that estate as also the right of 
annuity which they have under the will of the testator.” The learned Subordinate 

Judge decided that the annuity can be attached in execution of a decree and adds: 
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“ I suppose the interest of (the present appellants) over the testator’s property whatever the 
nature of the interest may be is a vested interest and is liable to attachment also.” 


and he accordingly confirms an order which had apparently been previously made 
for attachment as asked by the sister-in-law. The present appellants appealed to 
the High Court at Patna setting out various technical objections to the attachment 
order which are no longer put forward and raising the two substantial points that 
(a) their right to the 15 annas share under the will was an interest contingent on 
surviving the widow and not a vested interest and accordingly was exempt from 
attachment by virtue of proviso (m) to section 60, sub-section (1), Civil Procedure 
Code, 1908, and (b) that the annuities provided for under the will in their favour 
were in the nature of future maintenance and accordingly exempt from attachment 
by virtue of proviso (m) to the same sub-section. The High Court, as appears 
from the judgment of Wort, J., were clearly of opinion that the present appellants’ 
interest in the annuities were vested interests and (as it would seem) that they 
were not exempt from attachment as being merely ““ rights to future maintenance ” 
within the meaning of proviso (n). As regards the 15 annas (that is, the interest 
of the grand-daughters in the corpus of the estate subject to the life interests of the 
widow and daughter-in-law), the Court rejected the contention of counsel that 
clause 6 of the will operated to govern the previous gift to the grand-daughters so 
as to make it a contingent interest. There is no reference in the judgment to any 
argument that the gift to the grand-daughters of the 15 annas interest as appearing 
in clauses 4 and 5 of the will was so framed as to be a gift contingent on surviving 
the widow. The High Court dismissed the appeal and confirmed the attachment 
order, making it clear, however, that the annuity payments would not be liable 
to attachment before they became due. 


On the present appeal counsel intimated that he could not contend that the 
annuities were exempt from attachment and accordingly that point passes out of 
the case. As regards the interest in the corpus, it was not only contended that 
clause 6 of the will operated to govern the gift soasto make it acontingent interest, 
but it was strenuously contended that on the proper construction of clause 4of the 
will, the interest of the grand-daughters was contingent upon their survival of the 
widow. This argument was based upon the words “ who are still living,” it being 
suggested that on a fair reading of the context the true interpretation of the words 
would make them equivalent to “who shall be still living,” that is, at the widow’s 
death. Their Lordships, assuming for the moment that clause 4 is so worded as to 
give the grand-daughters a vested interest, see no reason to differ from the view 
of the High Court that clause 6 does not operate to govern that gift so as to make it a 
contingent interest. It is to be observed that the language of clause 5 seems quite 
clearly to give the grand-daughters a vested interest in the three annas of which the 
daughter-in-law is tenant for life. Clause 6 secures that the daughter-in-law’s 
life interest in the three annas should be extended to the whole of the 15 annas in 
case the provision for charity becomes operative ; but it is not necessary for the 
purposes of this case, nor would be proper in the absence of any representative of 
those interested in the charitable uses, to determine what the events are in which 
the provision for charity becomes operative. Their Lordships can, however, find 
no trace in clause 6 of any intention on the part of the testator to make it a condition 
of the grand-daughters’ taking the benefits given to them under clauses 4 and 5 
that they should survive the testator’s widow : and their Lordships are accordingly 
of opinion that the learned Judges below were correct in rejecting the contention 
placed before them (or at all events before the appellate Court) by counsel that 
clause 6 operates to cut down the gifts to the grand-daughters from vested to con- 
tingent gifts. 


A somewhat different argument was suggested by counscl before their Lordships. 
_ It was argued on the wording of clause 4 that the gifts to the grand-daughters, 
at all events of the 12 annas, were mere contingent gifts. It was argued that the 
words “the two daughters born of the womb of my daughter who are still living ” 
should be read as the equivalent of “ the two daughters of my daughter who shall be 


166 THE MADRAS LAW JOURNAL REPORTS, [1943 


still living when my widow dies,” It was said that a common inaccuracy Js to use 
words which strictly denote the present in the place of and as equivalent to words 
of futurity. That may be so: and no doubt, in a proper context, a future sense 
may be attributed to words which literally bear only a present sense. But the 
literal meaning of such words cannot be disregarded unless the intention to use them 
in a special and inaccurate sense is shown by the context. It was sought to extract 
such a context from reading clause 6 with clauses 4 and 5. ‘Their Lordships find it 
quite impossible to extract such a context from clause 6. The most that can be said 
is, that clause is intended in certain events to divest interests which before those 
events have already become vested. Even this is by no means clear. It may be 
that the clause is merely aimed at dealing with the case of the grand-daughters not 
surviving the testator, that is to say that it merely operates 1n case of lapse by death 
of the grand-daughters in the testator’s lifetime. In any case, their Lordships 
find nothing in clause 6 which would justify them in reading the words “ who are 
still living ” in clause 4 otherwise than in their obvious and literal sense, as a state- 
ment of the facts as they stand at the moment when the testator makes his will. 

Their Lordships would further observe that the question is as to the meaning 
of language used by a testator in a tongue which is not his native tongue. The 
argument that the testator has used an ordinary phrase in a special and inaccurate - 
sense, if submitted at all to the Courts below, did not commend itself to the learned 
Judges. Those learned Judges are of course more familiar than their Lordships 
can be with documents framed in India in the English language by persons not 
likely to be perfectly familiar with that tongue. They saw no reason for construing 
the crucial words otherwise than literally. Their Lordships would hesitate long 
before overruling Judges in India on such a point. Their Lordships accordingly 
see no reason to doubt the correctness of the decision under appeal. They will 
humbly advise His Majesty to dismiss the appeal. As the appellants are proceeding 
In forma pauperis there will be no order as to costs. 


Solicitors for Appellants: Hy. S. L. Polak & Co. 
Solicitors for Respondents: A. F. Hunter & Co. 
K.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PATANJALI SASTRI. 


P. V. Sinnachami Chettiar -. Appellant (Plaintiff) 
v. 
Paramasivam Chettiar (deceased) and 
others .. Respondents (Defis. 2 to 4 and nil). 


Madras Agriculturists? Relief Act (IV of 1938)—Theory of appropriation—Applicability—Amount paid 
towards decree in execution—Reversal of decree—Fresh decree directed to be passed— Right of decree-holder 
to appropriate—Original decree superseded by reason of later decree. 

The plaintiff instituted a suit on a promissory note executed by the defendants’ father and obtained 
a decree in the District Munsiff’s Court in February, 1935. The defendants appealed to the Sub- 
Court which in March, 1936, set aside the decree and remanded the case for fresh disposal. In the 
meantime the plaintiff had realised a certain amount in execution of the decree of the trial Court on 
various dates. A further appeal was subsequently preferred to the High Court from the order of 
remand as a result of which in August, 1938, the remand order was set aside and the decree of the 
trial Court was restored, subject however to the reservation that the application of the defendants 
for relief under Madras Act IV of 1938 should be enquired into and the decree modified by the trial 
Court. Meanwhile in October, 1936, the defendants who succeeded in the lower appellate Court 
applied for restitution of the amount realised by the plaintiff in execution of the decree of the lower 
Court and got back the amounts. After the decree of the High Court was passed the plaintiff applied 
for restitution of the amount which the defendants had got back when the decree of the first Court was 
set aside. The other petition was filed by the defendants for relief under Madras Act IV of 1938 
in pursuance of the reservation contained in the High Court’s decree. The District Munsiff allowed 
the application of the decree-holder for restitution and scaled down the debt. The defendants there- 
upon appealed to the Sub-Court which held that the amount paid by way of restitution to the plaintiff 
after the High Court’s decree should not be treated as having been appropriated towards interest, 
and the decree was scaled down on the footing that no payment could be deemed to have been made 
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before the Act came into force. In that view the plaintiff’s application for restitution was dismissed. 
The plaintiff preferred appeals to the High Court against the said decision and contended that he 
was entitled to restitution. 


Held, affirming the decree of the lower Court, that even assuming the plaintiff was entitled to 
such restitution, the claim could arise only when a final decree was passed in pursuance of the High 
Court’s order, that is to say, after the application of the defendants for relief under Madras Act IV 
of 1938 was enquired into and the defendants’ liability to the plaintiff was finally ascertained. 


Held, further, that the amounts realised during the pendency of the appeal in the lower appellate 
Court were not payments voluntarily made by them towards the debt in respect of which the cre- 
ditors’ night of appropriation could arise at that stage and the amounts realised having been got 
back by the defendants in pursuance of the reversal of that decree by the appellate Court no question 
of appropriation could arise. 

Appeal against the decree of the Court of the Subordinate Judge of Dindigul 
in A. S. No. 108 of 1939 preferred against the order of the Court of the District 
Munsiff of Periyakulam, dated the 8th day of August, 1939, and made in 1.A. 
No. 531 of 1939 in Original Suit No. 70 of 1934. 


K. Rajah Aiyar and R. Rangachariar for Appellant. 
T. V. Muthukrishna Aiyar and K. Aravamudha Aiyangar for Respondents. 
The Court delivered the following 


Jupcmrnt.—The facts giving rise to these appeals may be briefly stated. The 
plaintiff who is the appellant here brought a suit, O.S. No. 70 of 1934, on the file 
of the District Munsiff’s Court of Periyakulam, on a promissory note executed by 
the defendant’s father and obtained a decree for Rs. 3,000 with interest and costs 
on the 28th February, 1935. The defendants appealed in A. S. No. 35 of 1935 to 
the Court of the Subordinate Judge of Dindigul, and that Court set aside the decree 
and remanded the case for fresh disposal. This was on the 11th March, 1936. 
In the meantime, the plaintiff realised in execution of the decree of the trial Court 
Rs. 1,750 on various dates. An appeal was preferred to this Court from the order 
of remand as a result of which the order was set aside and this Court restored the 
decree of the trial Court subject however to the reservation that the application 
of the defendants for relief under the Madras Agriculturists’ Relief Act should be 
enquired into by the trial Court and the decree modified according to the result 
of that enquiry. 


Both parties here have proceeded on the footing that the judgment of this Court 
contained such a reservation which was also duly incorporated in the decree. The 
decree of this Court was passed on the 12th August, 1938. Meanwhile, in October 
1936, the defendants who succeeded in the lower appellate Court applied for 
restitution of the amount realised by the plaintiff in execution of the decree of the 
trial Court and got back the sum of Rs. 1,750. After the decreeof the High Court 
two proceedings were instituted in the trial Court which have led to these appeals 
one by the plaintiff M. P. No. 394 of 1939 applying, in his turn, for restitution of 
the amount which the defendants had got back when the decree of the first Court 
was set aside. The other petition was filed by the defendants in I. A. No. 591 of 
1939 for relief under Madras Act IV of 1938 in pursuance of the reservation con- 
tained in the High Court’s decree. Both these petitions were disposed of together 
by the learned District Munsiff. He allowed the application of the decree- 
holder for restitution, and treating the amount of Rs. 1,750 as having been already 
appropriated, scaled down the debt accordingly. ‘The defendants appealed to the 
lower appellate Court contending that the amount of Rs. 1,750 which the District 
Munsiff directed to be paid by way of restitution to the plaintiff in pursuance of 
the High Court’s decree should not be treated as having been appropriated towards 
interest as they got back the amount after the order of the lower appellate Court 
and that in fact no restitution should have been ordered at all as the High Court 
decree directed the application for relief under Act IV of 1938 to be enquired into 
before finally determining the defendants’ liability to the plaintiff. The learned 
Subordinate Judge accepted these contentions and scaled down the decree on the 
footing that no payment could in the circumstances of the case be deemed to have 
been made before the Act came into force, in respect of which the plaintiff could 
have exercised his right of appropriation, In that view he dismissed the plaintiffs 
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application for restitution M. P. No. 394 of 1939. The appeal C. M. S. A. No. 13 
of 1941 has been preferred against the order and S. A. No. 593 of 1942 has been 
preferred against the decree as amended under Madras Act IV of 1938, the plaintiff 
being the appellant in both the cases. 


It is argued for the appellant by Mr. Rajah Aiyar that the High Court having 
set aside the remand order and restored the decree of the trial Court the amounts 
realised in execution of that decree during the pendency of the appeal by the defend- 
ants in the lower appellate Court should be deemed to have been finally*appro- 
priated as part satisfaction of the decree had been recorded when they were realised 
and that decree having been restored by the High Court, the part satisfaction would 
stand though the decree was meanwhile set aside by the lower appellate Court. 
It was further argued that, on the passing of the High Court’s decree, the plaintiff 
became entitled by way of restitution to Rs. 1,750, with interest till the date of that 
decree, the said sum with interest till the said date forming the principal of a new 
liability which arose only in pursuance of the decree of the High Court. It is 
unnecessary to consider on the facts of this case whether after the High Court decree 
the plaintiff would be entitled to claim any restitution in respect of the amount which 
was recovered from the defendants originally, but which was subsequently got back 
by the defendants, or whether the plaintiff’s only right was to execute the decree 
of the trial Court. Even assuming that the plaintiff would be entitled to such 
restitution, the claim could obviously arise only when a decree is finally passed 
in pursuance of the order of the High Court, that is to say, after the application 
of the defendants for relief under the Act is enquired into and the quantum of the 
defendants’ liability to the plaintiff is finally ascertained. ‘Till then there can be 
no room for such claim for the simple reason that no decree finally determining the 
amount of the defendants’ liability to the plaintiff has come into existence. As for 
Mr. Rajah Atyar’s contention that the amounts realised during the pendency ofthe 
appeal in the lower appellate Court should be deemed to have been finally appro- 
priated towards interest and the balance only towards principal by reason of the 
Court having recorded part satisfaction, it seems to me the contention cannot be 
accepted, because these sums were realised by process of law when the defendants 
were disputing the liability in the appellate Court, having preferred an appeal from 
the decree of the trial Court. There was no payment voluntarily made by them 
towards the debt in respect of which the creditor’s right of appropriation could arise 
at that stage, and the amount realised having been got back by the defendants in 
pursuance of the reversal of that decree by the appellate Court the position simply 
is that no payment by the debtor towards his liability to the plaintiff can be 
deemed to have been made at all, and no question of appropriation can arise. 
It follows that the order made by the lower appellate Court is correct and these 
appeals should be dismissed with costs. Advocate’s fee only in S. A. No. 593 of 1942. 


Leave to appeal is refused. 
B.V.V. — Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JusticE HORWILL. 
M. Ar. Rm. V. R. Viswanathan Chettiar .. Petitioner” 
u 


Appa Naicken and another .. Respondents. 


Legal Practitioners—Advocate—Implied authority to compromise—Effect of execution of vakalat in the form 
usual in the Madras Presidency. 

An advocate in India has the same implied authority to compromise as he has in England. If it 
appears from the termis of the vakalamama executed by the client in favour of his advocate that he 
did not intend to authorise him to compromise, then there would be no implied authority. It is 
also probably true that where it is clear that under the vakalat itself there is no express authority 
to compromise, no authority could be implied. 

Where a vakalat form usual in the Madras Presidency was used containing the following clause : 
“I execute this vakalatnama with consent agreeing to accept all the proceedings (conducted) by 
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you therein as if done by me personally,” on a contention that the advocate acting under such a 
‘vakalatnama had no authority to compromise, 

Held, that although it might be difficult to say that the clause unequivocally authorised the advocate 
to compromise, yet in construing such a clause, it was not unreasonable to bear in mind that advocates 
ordinarily have such an authority and to assume that the clause was intended to embody that authority, 
which in the absence of a vakalatnama would be implied and that the advocate concerned had the 


necessary authority to compromise. 

Petition under section 75 (1) proviso of Act V of 1920 praying that the High 
Court will be pleased to revise the order of the District Court of Coimbatore dated 
14th April, 1942, and made in C. M. A. No. 7 of 1942 (I. A. No. 290 of 1941 in 
I. P. No. 234 of 1933, Sub-Court, Coimbatore). 

M. S. Vaidyanatha Aiyar for Petitioner. 

A. Balasubramania Aiyar for Respondents. 

The Court delivered the following 

Jupcment.—The first respondent filed an application under sections 4 and 68 
of the Provincial Insolvency Act to set aside a sale held by the Official Receiver. 
That petition was dismissed and the matter was carried in appeal to the District 
Judge. In that Court both sides made endorsements on the appeal memo that the 
sale might be set aside on certain terms. The Judge thereupon set aside the sale 
on the conditions endorsed on the memo of appeal. The ground for revision to 
this Court is that the advocate for the petitioner had no authority to enter into 
this agreement. 

A preliminary objection has been taken that no revision lies ; because under 
the Civil Procedure Code no appeal lies against a decree passed on a compromise ; 
and by analogous reasoning a revision would not lie. ‘The fallacy of that argument 
is that it is alleged by the petitioner that no legal compromise was in fact entered 
into. If not, he would be entitled to appeal if the alleged compromise had been 
in an ordinary suit. Here, no appeal lies; but section 75 of the Insolvency Act 
provides for a revision where the District Judge has erred in law. If, as the peti- 
tioner contends, the District Judge acted illegally in passing an order on agreement 
between the advocates, then a revision petition against that illegal order would 
undoubtedly lie. = 

It is further argued that. even though a revision petition lies, this matter need 
not be gone into in this petition, because the same question forms the principal 
issue in a suit filed by the petitioner to set aside the order of the District Judge. 
It is however very doubtful whether such a suit would lie ; because section 75 makes 
the decision of the District Judge final subject to revision by this Court. F do not 
however wish to pronounce a definite opinion as to the maintainability of a suit ; 
because I have not had the advantage of hearing counsel on this point. 

Mr. Vaidyanatha Aiyar for the petitioner has quoted a number of decisions 
based on Fagapathy Mudaliar v. Ekambara Mudaliar! „in which it was held that 
there was no implied authority to counsel in India to compromise such as there was 
to counsel in England. It was however definitely held in Sourendranath Mitra v. 
Tarubala Dasi? that in India an advocate had the same implied authority to com- 
promise as he has in England. That was stated even more definitely in another 
decision of the Privy Council in Sheonandan Prasad Singh v. Hakim Abdul Fateh Mohamed 
Reza®. There is however no direct decision as to the effect on that implied authority 
of an express contract embodied in a vakalatnama. In Thenal Ammal v. Sokkammal* 
the learned Judges found that the vakalatnama was inconsistent with an implied 
authority to compromise. Moreover, that decision was prior to Sourendranath 
Mitra v. Tarubala Dasi?. In Sourendranath Miira v. Herambanath Bandhopadhya® 
a decision of 1923, it was found that the parties intended that a further vakalatnama 
should be executed giving the counsel express authority to compromise ; and it 
was held that as that intention had not been fulfilled, the counsel did not have such 
authority. In Sourendranath Mitra v. Tarubala Dasi? no vakalatnama had been filed 
and their Lordships said that, 
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“ Where the legal representative in Court of a client derives his authority from an expregs written 
authority, such as a vakalatnama, different considerations may well arise, and in such cases their 
Lordships express no opinion as to the existence of any implied authority of the kind.” : 


In Sheonandan Prasad Singh v. Hakim Abdul Fateh Mohamed Rezalabove referred to, 
it was found that the circumstances indicated that although counsel had such an 
implied authority, the compromise was not entered into as a result of that implied 
authority ; for the clients had been consulted during the course of the negotiations 
between the parties and the proposals and counter-proposals emanated from the 
clients themselves, the counsel merely advising and passing on the proposafs and 
the counter-proposals to the opposite side. 


There can be no doubt that if it appears from the terms of the vakalatnama 
that the client did not intend to authorise his advocate to compromise, then there 
would be no implied authority. It is also probably true that where it is clear that 
under thevakalatnama itself there is no express authority to compromise, no autho- 
rity could be implied ; for it could then be argued that the parties had entered into 
a definite contract and had reduced all the terms of their agreement to writing. 
In the case under consideration, however, where the form usual in this presidency 
was used, there is a clause which might well be construed as authorising the advocate 
to enter into a compromise. It is this : 

“I execute this vakalatnama with consent agreeing to accept all the proceedings (conducted) 

by you therein as if done by me personally.” 
Although it might be difficult to say that this clause unequivocally authorises the 
advocate to compromise, yet I think that in construing a clause of this kind, the 
scope of which is somewhat uncertain it is not unreasonable to bear in mind that 
advocates ordinarily have such an authority and to assume that this clause was 
intended to embody that authority, which in the absence of a vakalatnama would be 
implied. I am not therefore prepared to say that the compromise entered into 
was illegal. 


It does not seem that the agreement was an unreasonable one. The petition 
is dismissed with costs. 
V.S. —_— Petition dismissed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HAPPELL. 


Cheralodiyil Usankutty .. Appellant® 
Kunhipennu .. Respondent. 


Workmen’s Compensation Act (VIII of 1923)—Application for compensation by widow of workman killed 
in a quarry—Commissioner to make local inspection and record evidence himself—No power to delegate duty— 
Rules under the Act—Rules 20 and 32. 


There is nothing in the provisions of the Workmen’s Compensation Act or in the rules made 
under it which entitles the Commissioner to direct any one to make a local inspection or to make a 
report after local inspection. The Commissioner has no power under rule 20 of the rules to direct 
a Revenue Divisional Officer to do anything more than to examine the applicant for compensation 
and his witnesses and forward the record to the Commissioner. Ifa local inspection is to be made, 
it is to be made by the Commissioner only. Section 25 of the Act precludes the reception of a report 
from any other person as evidence in the case. 

Appeal against the order of the Court of the Commissioner for Workmen’s 


Compensation, Madras, dated 23rd December, 1941 and made in Case No. 238 of 


1941. 
P. G. Menon for Appellant. 


K. K. Sridharan for Respondent. 
The Court delivered the following 


Jupcment.—This is an appeal against an order of the Commissioner for Work- 
men’s Compensation made in Case No. 238 of 1941. The applicant in Case No. 
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238 wags the widow of a man who was employed by the appellant as a quarryman 
in a laterite quarry and who was killed, it is not disputed, in the course of his employ- 
ment. The learned Commissioner has awarded her a compensation of Rs. 500. 
Substantially the only point that was in controversy before the Commissioner 1s 
the only point, which has been raised in this appeal, namely, whether the deceased 
was a workman within the meaning of the Workmen’s Compensation Act at the time 
of the accident. He was a workman if he was employed in a mine as defined in clause 
(f) of section 3 of the Indian Mines Act subject to the proviso to clause (v) of 
Schedule II of the Workmen’s Compensation Act or in the making of any exca- 
vation as defined in clause (xvi) of Schedule II of the Workmen’s Compensation 
Act. It is admitted that more than 50 persons were not employed in the quarry 
on any day within the preceding 12 months and that no explosives were used. The 
question therefore whether the applicant’s husband was a workman within the 
meaning of the Act turned on the question whether the excavation from its 
highest to its lowest point exceeded twenty feet. Curiously enough there was no 
evidence on this question at all. The learned Commissioner has considered the 
appellant’s statement and the report which was made at the request of the Gom- 
missioner by the Revenue Divisional Officer of Calicut and he has preferred the 
report to the statement. In the report the Revenue Divisional Officer states that 
more than fifty persons were not employed on any day during the twelve months 
precéding the date of the accident, and that explosives were not used on any 
day during the same period ; and he then goes on to say, 


“ The depth of the excavation from its highest to its lowest point is now about ten feet. Inquiries 
show that at the time of the accident it was about 24 feet.” 


There appears to be nothing in the provisions of the Workmen’s Compensation Act 
or in the Rules made under it which entitles the Commissioner to direct anyone 
to make a local inspection or to make a report after local inspection. Under rule 20 
of the rules made under the Act, the Commissioner may send an application to a 
Revenue Divisional Officer and direct that officer to examine the applicant and his 
witnesses and forward the record to the Commissioner. The Commissioner appears 
to have no power to direct a Revenue Divisional Officer to do anything more than 
this. On the other hand, rules 32 and 33 provide that the Gommissioner may 
himself make a local inspection and the manner in which the local inspection should 
be made. This indicates that if an inspection is to be made, it is to be made by the 
Commissioner only. Section 25 of the Act provides that the Commissioner shall 
make a brief memorandum of the substance of the evidence of every witness as the 
examination of the witness proceeds and that such memorandum shall form part 
of the record. Section 25 would appear to preclude the reception of a report 
from any person as evidence in the case. Apart, however, from the fact that the 
Commissioner had no power to call for the report from the Revenue Divisional 
Officer and act on it in the. case, it is manifest that the report was not one on the 
basis of which the case could be properly decided without examining both the 
Revenue Divisional Officer and those from whom he got his information. As 
already stated, he says that when he saw the excavation its depth was about 10 feet 
but that inquiries showed, that is, others told him, that at the time of the accident 
it was about 24 feet. 


The order of the Commissioner is, therefore, set aside. The case is remanded 
to be re-heard and determined in the light of the observations contained in this 
judgment. Both parties will be at liberty to adduce evidence but with regard to the 
depth of the excavation only. The Commissioner’ will also be at liberty, if he 
thinks fit, to make a personal inspection in accordance with the provisions of rule 33, 
but otherwise the case will be heard and determined on the evidence adduced alone. 
Costs will abide the result of the case in the Court of the Commissioner. 


K.S, ——_-—. Order set aside and case remanded, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
PRESENT :—Mr., Justice MOCKETT. 


Jodu Rosamma being minor by next friend and brother 
Sunnapu Rangaiah .. Petitioner* (Plaintiff) 
v 


Jodu Chenchiah and others | .. Respondents (Defendants). 


Hindu Women’s Rights to Property Act (XVIII of 1937)—%Suit for partition by Hindu widow—lf to be 
considered as one by a person out of possession for purposes of court-fee—Court-fees Act (VII of 1870), Section 7 
(5) and Schedule IT, Article 17 (b)—Applicability. Í 


_ There is no reason whatever why a Hindu widow suing for partition, by virtue of the right con- 
ferred on her by the Hindu Women’s Rights to Property Act should not base her plaint on the same 
position as a male owner, namely, as a coparcener in possession, unless there is an allegation that she 
has been kept out of possession in some other way. She acquires under the Act the full status of a 
coparcener for the purpose of filing a suit for partition though she may not acquire the full rights 
of a coparcener but only a “Hindu widow’s estate.” Accordingly the court-fee payable will be 
under Article 17 (b) of Schedule II as by a coparcener in possession and not under section 7 (5) of 
the Court-Fees Act as by a person excluded from possession. 

Petition under section 115 of Act V of 1908, praying that the High Court will be 
pleased to revise the order of the Court of the Subordinate Judge of Nellore in O. $. 


No. 43 of 1940 dated 7th October, 1942. 
K. Umamaheswaram and A. Kuppuswami for Petitioner. 


The Government Pleader (K. Kuttikrishna Menon), M. S. Ramachandra Rao and 
D. R. Krishna Rao for Respondents. 


The Court delivered the following 


- Jupcment.—This Civil Revision Petition raises a question under the Court- 
Fees Act and also under the Hindu Women’s Rights to Property Act of 1937. 
The facts are very simple. A coparcener died leaving a widow and she has filed 
a partition suit, as she is entitled to do under Act XVIII of 1937. The court-fee 
examiner took the view that the plaint was on the basis that the plaintiff was out of 
possession ; that she is therefore to be treated as a coparcener excluded from 
possession and therefore court-fee under section 7 (5) should be paid. ‘The learned 
Subordinate Judge disagreed, and I think rightly, with the court-fee examiner. 
He held that that the plaint could not.be so regarded. It is not quite clear what 
view the learned Subordinate Judge took of the plaint as he held that the suit was 
in fact by a person out of possession. Personally, I find no difficulty about it at all. 
In spite of the not uncommon, inartistic drafting, I think it is in substance an ordinary 
claim for partition, and if this had been a male coparcener no question could have 
arisen. In other words, Article 17 (b) of Schedule II would apply. But the learned 
Subordinate Judge has taken the view that, in spite of the wording of the Act, 
a Hindu widow who brings a suit for partition under the terms of the Act is always 
to be considered as a person out of possession. I can find nothing in the Act which 
suggests that position. ° 


Sub-section (3) of section 3 says : 

“Any interest devolving on a Hindu widow under the provisions of this section should be 
the limited interest known as a Hindu widow’s estate, provided however that she shall have the 
same right of claiming partition as a male owner.” 

What I am concerned to consider is her claim in the plaint, which is quite clearly 
described in the Act as the same right of claiming partition as a male owner has. 
That being so, I can see no reason whatever why she should not base her plaint 
on the same position as a male owner, namely, as a coparcener in possession, unless 
there is an allegation that she has been kept out of possession or was out of possession 
in some other way. There is, in my opinion, nothing whatever in the Act which 
suggests, in the words of the learned Subordinate Judge, that a Hindu widow does 
not acquire the status of a coparcener. That she may not acquire the full rights 
ofa coparcener is no doubt clear because these rights are limited to the words of 
the Act—a Hindu widow’s estate—but that she acquires full status for the purpose 








*C. R. P. No. 1495 of 1942. 28th April, 1943. 


I 1 LAKSHMAMMA V. VENKATAYYA. 173 


of filing a suit, I have no doubt. The result is that the Civil Revision Petition will 
be allowed. The court-fee payable will be under Article 17 (b) of Schedule II. 
There will be no order as to costs as the respondent was in no way responsible 
for the lower Court’s order. 


K.S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 


KovurieLakshmamma .. Appellant® (Plaintif) 
v. 
Nagineni Venkatayya and others .. Respondents (Defendants 4 and 1). 


Hindu Law—Adoption—Ilatom son-in-law—Rights of—Family settlement after death of father-in-law— 
Son-in-law being party-—Widow and daughters of deceased getting absolute rights in portion of estate—Validity— 
Suit by reversioner challenging—Sustainability. 

” An illatom son-in-law isin the position of a son in competition with an after-born son and would 
get anequalshare. He has, of course, no power of interdict over the father-in-law and the father-in-law 
may alienate the property either by deed inter vivos or by a will and he has no power to demand a 
partition during the father-in-law’s lifetime. Subject to these and other possible restrictions he has 
all the rights of a son, and will get all the properties of the father-in-law excluding the widow. 

Where on the death of the father-in-law the illatom son-in-law joined in a deed of settlement by 
which a portion of the property was given away absolutely to the widow and the daughters of the 
deceased, and subsequently a certain person claiming to be the reversioner of the deceased contested 
the validity of the conferment of absolute rights on the widow and daughters, 

Held, that as the arrangement was arrived at with the consent of the illatom son-in-law on whom 
the entire estate devolved it was valid and binding, and that it could not be challenged by the 
person who would have been the reversioner but for the illatom son-in-law. 


Nathu Lal v. Baburam, (1935) L.R. 63 I.A. 155: 40 G.W.N. 481 (P. G.), relied on. 

Hanumanthamma v. Rami Reddi, (1881) I.L.R. 4 Mad. 272 (P.C.) and Nara imha Ragu v. Veerabadra 
Razu, (1893) I.L.R. 17 Mad. 287, referred to. 

Appeals against the decrees of the District Court of Cuddappah in A.S. Nos. 
2 and 45 of 1940, preferred against the decree of the Court of the District Munsiff 
of Nandalur in O. S. No. 291 of 1938. 

Ch. Raghava Rao and G. C. Venkatasubbu for Appellant. 

Kasturi Seshagiri Rao for Respondents. 

The Court delivered the following 

Jupcment.—Both these second appeals arise out of a suit filed by the plaintiff- 
appellant for recovery of the suit properties on the footing that they originally 
belonged to her father one Dasari Naidu. According to the plaintiff, Dasari Naidu 
left a widow Mangamma and four daughters. The plaintiff and the first defendant 
are two of these daughters. It appears that Dasari Naidu was living with his sister’s 
sons and one of the sisters. He had also a brother Rama Naidu who had predeceased 
him leaving a widow Parvathamma. Dasari Naidu had another sister whose sons 
were Poliah and Venkatayya. Yet another sister of Dasari Naidu was one Chen- 
chamma. She was also living with Dasari Naidu. After Dasari Naidu’s death 
disputes seem to have arisen between the following four sets of persons: (1) Dasari 
Naidu’s widow Mangamma, (2) Rama Naidu’s widow Parvathamma, (3) Poliah 
and his younger brother Venkatayya, (4) Chenchamma and (5) Perumaliah, the son 
of another sister of Dasari Naidu. It appears that Poliah and Venkatayya, Perumaliah 
and Chenchamma the surviving sister had all brought their respective properties 
to the family of Dasari Naidu and his brother Rama Naidu when they came to 
live with them and that these properties were mingled with those of Dasari Naidu 
and his brother Rama Naidu. Some mediators were called to settle the disputes 
between these various parties and ultimately the mediators had very little to do 
by way of coming to any decision of their own, because all the parties agreed that 
Dasari Naidu’s widow Mangamma and her two unmarried daughters, the present 
plaintiff and another by name Naramma should take two-fifths of the property ; 
one-fifth was agreed to be taken by Poliah and Venkatayya; yet another one-fifth 
was agreed to be given to Chenchamma and lastly one-fifth was allotted to Peru- 
maliah and then comes the following provision:— 
ea a a = 
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“and that each should enjoy his or her respective share of property with powers of disposition 

byway of gift, sale and the like and whereas those five persons have filed a statement befére us, we 
have accordingly decided in the view that it is fair to act upon it.” 
So, two-fifths of the property was given to Mangamma and her. two unmarried 
daughters Lakshmamma and Naramma. After Mangamma’s death which took 
place in 1900, her daughters who had already been married before 11th November, 
1882, the date of Ex. V, raised some quarrels and there was a division of the pro- 
perties given under Ex. V into four shares, each of the daughters taking a fourth 
share. Naramma acquired further properties of her own, alienated the properties 
which were her acquisitions and also some of those which had been allotted to her 
at the partition between herself and her three sisters. Naramma died in the year 
1938. ‘Thereupon, the plaintiff filed”the suit out of which these two second appeals 
arise for recovery of the suit properties which include those that were alienated by 
her or by her stridhanam heir who is the seventh defendant in the action. The 
plaintiff’s case is that the properties which were allotted to Mangamma, herself 
and Naramma under Ex. V were taken by the widow and the daughters as repre- 
senting the share of Dasari Naidu and that therefore the clause in Ex. V conferring 
absolute rights upon Mangamma, plaintiff and Naramma does not bind the rever- 
sioners of Dasari Naidu and that the three persons to whom such absolute rights 
were given under Ex. V all got them as the representatives of Dasari Naidu. The 
main question is whether Mangamma, plaintiff and Naramma were rightly given 
absolute rights under Ex. V which would prevail against the heir-at-law of Dasari 
Naidu. If really the properties were given as pertaining to the share of Dasari 
Naidu which had devolved upon the widow, then it is clear that the mere statement 
that the property should be enjoyed with full and absolute rights may not legally 
confer absolute rights on the persons to whom these properties were given. But 
if, on the other hand, on the death of Dasari Naidu, whatever properties were left 
by him legally devolved upon one or other of the other parties to the instrument— 
and in this case it is said that they all devolved upon his illatom son-in-law 
Poliah,—then an arrangement to which Poliah was a party under which absolute 
rights were given to Mangamma and her two daughters would legally confer 
absolute rights on them and that cannot be challenged by any one—whether plaintiff 
or the other daughters who but for the illatom son-in-law, would have been the 
reversioners to the estate of Dasari Naidu, as pointed out in Nathu Lal v. Baburam), 
Really, the question in such a case is whether prior to the transaction in question, 
namely, Ex. V, the properties were the properties of the first defendant’s husband 
Poliah by reason of the fact that Poliah was the illatom son-in-law and under the 
law got all the properties left by Dasari Naidu. In such a case whether he confetred 
absolute rights with respect to the two-fifths on Mangamma and her two daughters 
with the full consciousness that he was the full owner of the property or whether 
he was really ignorant of his rights it does not in the least matter. In either case, 
the donees would take absolutely and, at any rate, Dasari Naidu’s reversioners 
as his heirs-at-law would have no right to question the allotment of the two-fifth 
share with absolute rights under Ex. V. Therefore, the question is whether the 
first defendant’s husband was the illatom son-in-law of Dasari Naidu and what 
his rights are under the law. 

That Poliah was the illatom son-in-law of Dasari Naidu is spoken to by the first 
defendant herself who is his widow. No cross-examination was directed to that 
part of her evidence. The illatom affiliation of Poliah was admittedly more than 
sixty years before the date of suit and in the very nature of things, it is impossible 
to get more evidence than what has been adduced in the case.: Luckily his widow 
(the first defendant) is alive and she is a person who can be expected to know of the 
illatom affiliation. She has spoken to it and there is no cross-examination on that 
point. Ex. V supports it. The District Munsiff accepted the defence that Poliah 
was taken as the illatom son-in-law of the deceased Dasari Naidu. I see no reason 
to differ from the conclusion arrived at by the District Munsiff and which has been 
assumed to be correct by the lower appellate Court. 





I, (1935) L.R. 63 LA. 155 at 163 and 168: 40 C.W.N. 481 (P.G.), 
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The next question is what the rights of an tilalom son-in-law are under the 
Hindu law. All the decisions beginning with Hanumanthamma v. Rami Reddi* assume 
that he is in the position of a son in competition with an after-born son and would 
get an equal share. He has, no doubt, no power of interdict over the father-in-law 
and the father-in-law may alienate the property either by a deed inter vivos or by a 
will and he has no power to demand a partition during the father-in-law's lifetime. 
Subject to these and other possible restrictions, it has been always assumed that 
he has got all the rights of a son. This is made further clear by the observations 
in Narasimha Ragu v. Veerabadra Razu®. No authority has been brought to my 
notice by the appellant’s learned advocate to doubt the proposition that the z/latom 
son-in-law would get all the properties of the father-in-law excluding the widow. 
So, on the death of Dasari Naidu all the properties vested in his illatom son-in-law 
Poliah. And hence the properties were rightly given with absolute rights to the 
widow and the daughters of Dasari Naidu. In any event, the present suit filed 
on the footing that the plaintiff and her deceased sister Naramma along with two 
others inherited his estate and made a division of the properties of Dasari Naidu 
into four shares which division would confer only limited rights on the four daugh- 
ters cannot stand. 


An alternative argument has been raised before me that even on the footing 
that Ex. V validly conferred an absolute right on Mangamma and her two daughters, 
Mangamma would have one-third of the properties given under this arrangement, 
that the one-third devolved upon the daughters and that on Mangamma’s death, 
the daughters would take only a limited estate in her mother’s stridhanam. ‘This 15 
“not the basis upon which the suit was brought. There is another answer to such 
a claim. Let us take it that 75 acres had been allotted to Mangamma and her two 
daughters. Deceased Mangamma was entitled to 25 acres and the plaintiff and 
the deceased Naramma each was entitled to 25 acres. In this case all the 75 acres 
were divided by the four daughters including plaintiffand Mangamma and Naramma 
got only a fourth of 75 acres, that is, 18% acres. Therefore it cannot be postulated 
that what was attributable to Mangamma’s share was given to Naramma. Even 
otherwise, accepting the argument that one-fourth of one-third should have really 
belonged to Mangamma’s share, even then it would be open to the alienees of 
Naramma to say that if the suit had been properly brought on the footing that 
it was limited to Mangamma’s share and that the plaintiff was suing as the heiress 
of Mangamma’s stridhanam property, various defences would have been open 
to the defendants and it might have been urged that all the alienated properties 
should be allotted to the share of Naramma and that the unalienated portion must 
be taken by the plaintiff. The suit not having been filed on that basis, that question 
cannot be allowed to be raised in second appeal. 


These second appeals are accordingly dismissed with costs of the first respondent 
in S. A. No. 1263 of 1941 and of respondents 1 and 3 in the other second appeal. 


No leave. 
B.V.V. — Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, Justice KUPPUSWAMI AIYAR. 


Banala Kondiah .. Accused.” 

Criminal Tribes Act (VI of 1924), section 22 (1) (b) and rules framed under section 20—Registered members 
of criminal tribe failing to send children to school as directed by manager of settlement—-If liable to conviction, 

The failure by the registered members of a criminal tribe to send their children to school as directed 
by the Manager of the Settlement does not amount to a contravention of any rule made under clause 
(e), (g) or (h) of section 20 of the Criminal Tribes Act and convictions for such failure are invalid. 

Cases referred for the orders of the High Court, under section 438 of the Criminal 

Procedure Code, by the District Magistrate of Nellore, in his letter dated 21st March, 
1943- > 


i ee 


1, (1881) LL.R. 4 Mad. 272. 2, (1893) I.L.R. 17 Mad. 287 at 292. 
* Cr, K; C. Nos. 226, 227 and 228 of 1943. 29th April, 1943. 
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Accused not represented. ° 

Fhe Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. : 

The Court made the following i 

ORDER. —These are references by the District Magistrate of Nellore for setting 
aside the orders in G. G. Nos. 6, 7 and 38 of 1943 on the file of the Stationary Sub- 
Magistrate of Kavali convicting the accused in those cases for offences punishable 
under section 22 (1) (b) of the Criminal Tribes Act and sentencing every one of them 
to 2 months’ rigorous imprisonment. The charge against them was that the fhanager 
of the Bitragunta Settlement directed the accused in these cases to send their children 
to the A. B. M. School and that they did not send the children to the School after 
the zoth October, 1942, when the schools reopened after the holidays. The learned 
District Magistrate points out that they cannot be punished for refusing to send 
their children to school and therefore the conviction is illegal. Under section 
22 (1) (b) of the Criminal Tribes Act, if any registered member of a criminal tribe 
contravenes any rule made under clause (e), (g) or (h) of section 20 he shall be 
punishable with imprisonment for a term which may extend.to two years on a 
second conviction. Under section 20 of the same Act, the Provincial Government 
may make rules to carry out the purposes and objects of this Act and such rules 
may provide for and regulate (2-e) “the nature of the restrictions to be observed 
by persons whose movements have been restricted by notifications under section 11 
or section 12”’, under (g) “the conditions as to holding passes under which persons 
may be permitted to leave the place in which they are settled or confined, or the 
area to which their movements are restricted ? and under (A) “the conditions to be 
inserted in any such pass in regard to (1) the places where the holder of the pass 
may go or reside ; (2) the persons before whom, from time to time, he shall be 
bound to present himself; and (3) the time during which he may absent himself.” 
There is nothing in any of these to show that they have any reference to any provision 
made for directing the children of such settlors to be sent to any school. In these 
circumstances it cannot be said that the failure to send the children to school as 
directed by the manager would amount to a contravention of any rule made under 
clause (e), (g) or (2) ofsection 20 of the Act. In these circumstances the convictions 
are invalid and they are set aside and the accused in all these cases are acquitted. 

K.S. — Convictions set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 


Ezhuvan Velappan l .. Accused.” 

Criminal Procedure Code (V of 1898), section 562 (T)— Not applicable to offence under section 326 of the 
Penal Code. ; 

The offence punishable under section 326, Indian Penal Code, is one punishable with trans- 
portation for life or with imprisonment of either description for a period of ten years. The provisions 
of section 562 (1) of the Code of Criminal Procedure therefore cannot apply to a conviction for an 
offence punishable under section 326 of the Penal Code. 

Case referred for the orders of the High Court under section 438 of the Criminal 
Procedure Code, by the District Magistrate of Malabar at Calicut in his letter 
Ref. D-1 3990 M/43-1 dated 2nd April, 1943. 

The Assistant Public Prosecutor (W. Somasundaram) for the Crown. 

Accused not represented. 


The Court made the following 


ORDER.— This is a reference by the learned District Magistrate of Malabar 
with regard to the sentence passed on the accused in C. C. No. 13 of 1943 on the 
file of the Additional First Class Magistrate of Malabar. The accused was convicted 
for an offence punishable under section 326, Indian Penal Code and released under 
section 562 (1) of the Code of Criminal Procedure on the accused executing a bond 
for Rs. 100 with two sureties for a like sum.’ The accused and P. W. 2 were baling 
Ee E Aeee and 4. WV. 2 were baling 


* Cr. R. G. No. 263 of 1943. iai Tal ] 
(Case Referred No. 26 of 1943). 4th July, 1943 
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out water to irrigate the fields of one Velani with a swing bucket. The rope broke 
and the bucket went off and struck against the accused. The accused was irritated 
and thereupon took a chandrahasam which was lying nearby and struck the com- 
plainant who got a bleeding injury. The complainant cried and others came and 
prevented the accused from causing further injuries. The injuries inflicted on 
P. W. 2 resulted in his being in hospital for two months and thus being prevented 
from attending to his ordinary pursuits. The accused admitted the facts, but 
stated that he was hit in the face when the bucket was thrown against him by the 
complainant. He abused P. W. 2 and there was mutual recrimination. There 
was a struggle between him and others when he took some stick close by and struck 
the accused. He afterwards realised that it was the weapon M. O. 1. The learned 
Magistrate was of opinion that though there was some provocation it was not such 
as would justify the act of the accused. He therefore found him guilty under 
section 326. But as pointed out by the learned District Magistrate, the offence 
punishable under section 326 is one punishable with transportation for life or with 
imprisonment of either description for a period of ten years. The provisions of 
section 562 (1) of the Code of Criminal Procedure therefore cannot apply to a 
‘conviction for an offence punishable under section 326. The sentence is therefore 
illegal and it is set aside. 

The accused had real provocation and all that he did was to take the weapon 
nearest to him and throw it at P. W. 2. It is an act done in annoyance when he 
received an injury which he thought was due to an act of P. W. 2. In these cir- 
cumstances a sentence of one month’s rigorous imprisonment is more than enough 


and I sentence him accordingly. 
K.S. —— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice HORWILL. 
Subramaniam Pillai and another Petitioners* (Petitioners) 


v. 
Kavundappa Goundan and others Respondents (Respondents). 


Civil Procedure Code (V of 1908), Order 33, rule 6—Question whether there is cause of action or not for 
purpose of admission of application—Only allegations in the plaint together with the documents referred to in tt 


to be considered. 

It is true that under the present rule 6 of Order 33, Civil Procedure Code, the Court is bound 
to admit evidence dealing with any of the questions that may be raised under rule 5; but rule 6 
cannot have the effect of altering the meaning of clause (d) of rule 5. So, whatever evidence may be 
let in, the Court must consider whether there is a cause of action or not only upon the allegations 
in the plaint together with the documents referred to init. If the Court is to dismiss an application 
to sue in forma pauperis on the ground that there is no subsisting cause of action, it must be able to 
draw that conclusion from the allegations in the plaint itself. It may be permissible to read with 
the plaint the documents referred to in the plaint, but the Court should not travel beyond the plaint 


and perhaps these documents. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Coimbatore 
dated 31st July, 1942 and made in O. P. No. 240 of 1941. 


K. P. Ramakrishna Aiyar for Petitioners. 
© T. R. Sangameswara Aiyar for Respondents. 


The Court delivered the following 

Jupement.— The petitioners filed an application in the Court of the Additional 
Subordinate Judge of Coimbatore to sue in forma pauperis. After notice to the 
respondents and examining certain documents produced by the parties, the learned 
Additional Subordinate Judge came to the conclusion that the mortgage on which 
the petitioners wished to sue had been discharged. He therefore dismissed their 
application, alth 


ough he found that in fact they were paupers and unable to pay 
the court-fee. 


Sentence varied. 


* CO. R. P. No. 1706 of 1942. 15th July, 1943. 


23 


178 THE MADRAS LAW JOURNAL REPORTS. [1943 


If the Court is to dismiss an application to sue in Jorma pauperis on the ground 
that there is no subsisting cause of ‘action, it must be able to draw that conclusion 
from the allegations in the plaint itself. It may be permissible to read with the 
plaint the documents referred to in the plaint, but the Court should not travel 
beyond the plaint and perhaps these documents. The learned advocate for the 
respondents says that the learned Subordinate Judge has not done that ; but it does 
appear from the very long discussion of the learned Additional Subordinate Judge 
that he thought that he was at liberty to consider any evidence that might be 
adduced bearing on the question that was in issue between the parties and to come 
to a summary conclusion on which would depend the question whether he should 
admit or dismiss the application. Such is not the case. It is true that under the 
present rule 6 of Order 33, Civil Procedure Code, the Court is bound to admit 
evidence dealing with any of the questions that may be raised under rule 5; but 
rule 6 cannot have the effect of altering the meaning of clause (d) of rule 5. So, 
whatever evidence may be let in, the Court must consider whether there is a cause 


of action or not only upon the allegations in the plaint together with the documents 
referred to in it. 


“The question, however, still remains whether this Court should interfere in 
revision. ‘The legislature has provided no appeal from such an order and therefore 
this Court will not interfere unless it considers that the interests of justice require 
it. The discussion of the learned Judge has at least shown that the plaintiff’s case 
has serious defects ; and it also appears that the father of the family, who is also 
entitled to sue on the mortgage and who could probably pay the court-fee, is 


keeping in the background and putting forward his sons to file the present applica- 
tion. 


Under these circumstances, I do not think that the interests of justice require 
interference in revision. The petition is dismissed with costs. 


K.S. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. Justice Kunur RAMAN. 


Adimoola Padayachi `.. Appellan* (Plaintiff) 
v. 
Kasi Ammal and another .. Respondents (Defendants). 


Hindu -Law—Reversioners—Parlition by, of property with possession even during widow's lifetime—Legal 
effect—Estoppel. 


A widow died in 1930. In 1916, at a time when her husband’s two nephews were the nearest 
reversioners to her widow’s estate a partition of the properties was effected between the two nephews 
who then continued in possession and enjoyment of their respective shares. One of the nephews 
died in the widow’s lifetime and his representatives continued to be in enjoyment of the properties 
obtained at the partition. On the death of the widow in 1930, the surviving nephew claimed the 


entire properties in his capacity as the then nearest reversioner, The widow was found by her conduct 
to have abandoned the properties. 


Somi Naidu v. Sitaramayya, (1925) 22 L.W. 716, followed. 


Appeal against the decree of the Court of the Subordinate Judge of Trichinopoly 
in A. S. No. 195 of 1941, preferred against the decree of the Court of the District 
Munsiff of Ariyalur in O. S. No. 93 of 1930. 


R. Sundaralingam for Appellant. 
K. G. Srinivasa Aiyar for Respondents. 


BL A. No. ya ofig nagan 


goth April, 1943. 
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The Court delivered the following 


Jupcment.—The plaintiff is the appellant. The question of law arising in 
this case relates to the legal effect of a partition made as between two reversioners 
during the lifetime of a Hindu widow and before the reversion had opened. 

To appreciate the contention of the appellant’s learned advocate it is necessary 
to.advert briefly to the facts of the case. The following pedigree shows the relation- 
ship between the parties :— 

0 


Arumugha Padayachi. 
| 





Eo ee ý 
Ranga Padayachi died issueless E ; Alaga Hadayachi 
(Wife Annammai who died in 1930). . | 
l | 
Sadasiva Padayachi Adi Padayachi 
(m. Annammai 2nd Deft.) (Plaintiff). 


Samiappa Padayachi (Wife 
Kasi Ammal 1st Deft.). 

Annammai the widow of Ranga Padayachi was in possession of the plaint A 
schedule properties during her lifetime. She died in 1930. In 1916, when her 
husband’s nephews Sadasiva and Adimoola were reversioners to the widow Annam- 
mai’s estate a partition of the A schedule properties was effected between these two 
men, and ever since the suit properties continued to be enjoyed by Sadasiva till his 
death and after his death by his widow Annammai who is the second defendant 
and by his son Samiappa’s widow Kasi Ammal who is the first defendant. It 
appears from the judgments of the Courts below that, although Annammai, the 
widow of Ranga Padayachi, was not a consenting party to the partition yet she 
had in effect abandoned these properties, having left the village where the properties 
are situated and taken up her residence in another village. She did not care what 
happened to these properties, and what can be gathered from the judgments of the 
Courts below is that she did not object to her husband’s nephews Sadasiva and 
Adimoola taking possession of these properties and dividing them during her life- 
time. l 

Sadasiva died as already stated during the lifetime of the widow Annammai. 
But the share that was allotted to Sadasiva at the partition devolved on his son 
Samiappa. Samiappa also died and his share went to his mother Annammai 
(Sadasiva’s widow) and his own widow Kasiammal the first defendant. Adimoola 
continued to enjoy the share which fell to him at the partition. When Ranga 
.Padayachi’s widow Annammai died in 1930 Adimoola conceived the idea of claiming 
the entire properties in his capacity as the nearest reversioner and he filed O. S. No. 
96 of 1939 from which this second appeal arises. For the purpose of this second 
appeal, reference need be made only to three out of the four items of properties 
mentioned in Schedule A to the plaint, the second appeal being restricted to these 
three items. The view taken by the learned District Munsiff and by the lower 
appellate Court is that the case comes within the scope of the decision reported in 
Somi Naidu v. Sitaramayya*. There was an attempt made on behalf of the appellant 
to show that the partition could not be recognised because on its date Sadasiva and 
Adimoola were only entitled to a spes successionis, that is to say, a bare right to succeed 
on the death of Ranga Padayachi’s widow. But both the Courts find that it was 
not a bare right that was partitioned. They had actual possession of the three 
items of properties involved in this appeal and they did effectively divide those 
properties and enjoy them ever since the partition in 1916 without any protest 
by any party. In the circumstances, both the Courts below have held that it is not 
open to Adimoola tó go back upon that partition arrangement since he is estopped 
from doing so. That was the view taken by Philips, J., in the case reported in 
Somi Naidu v. Sitaramayya’. The plaintiff-appellant’s learned advocate argues 
that the case in Somi Naidu v. Sitaramayyat can be distinguished from the present 


1. (1925) 22 L.W. 716, 
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case because there was a finding that the widow concerned had consented to 
the partition. On a perusal of the judgment it does not appear that there was 
positive evidence of any such consent. The learned Judge has stated that the widow 
appears to have given her consent. Perhaps it was inferred from the fact that at the 
subsequent partition she was accepting certain benefits from one of the parties 
who had been party to the division of the properties. In the present case, as already 
stated there was no positive evidence that the widow consented to it. But her 
conduct can give rise only to one presumption and that is that she had no ohjection 
to the partition and that she had from her point of view abandoned the properties. 
In considering the question of estoppel it is the conduct of the parties to the partition 
that is material, and in the present case they did act èn the assumption that the 
reversion had opened and that they had the right of dividing the properties although 
the partition took place during the lifetime of the widow. Having behaved in 
that fashion and having divided the properties they continued to enjoy the shares 
allotted to them from 1916 until the date of the suit from which this second appeal 
arises. Adimoola is certainly estopped from disputirig the partition and in dealing 
with the.question of such estoppel it seems to me it is not necessary to insist upon 
positive evidence that the widow had consented to the partition. In these circum- 
stances, the view taken by the lower appellate Court is perfectly correct, and there 
is no ground for interference. 

This second appeal is accordingly dismissed with costs. 

K.S. — l Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT — MR. Justice HORWILL. 
Gade Anasuyamma being minor by next friend Batchu 


Nagireddi .. Petitioner” 
a U. i 
Gade Subbareddi .. Respondent. 


Civil Procedure Code (V of 1908), Order 22, rules 1 and 3—Application to sue in forma pauperis—Death 
of applicant pending—Remedy of legal representative—Continuing suit on payment of court-fee—Permissibility, 

Where there is only an application for leave to sue in forma pauperis but no suit pending in Court 
and the applicant dies before the leave is granted, the right to sue as a pauper does not survive to the 
legal representative of the deceased applicant. In such a case the possible alternatives for the legal 
representative are to file a fresh application to sue in forma pauperis or to institute a suit paying court-fee. 
Consequently the application of the deceased to sue in forma pauperis cannot be regarded as a presen- 
tation of the plaint without court-fee so as to entitle the legal representative to pay court-fee thereon 
under section 149, Civil Procedure Code, and continue the suit. 

Lalit Mohan Mandal v. Satischandra Das, (1906) I.L.R. 33 Cal. 1163, relied on. 

In re Radhakrishna Iyer, A.I.R. 1925 Mad. 819 and Subbiah v. Sundara Boyamma, (1927) 54 M.L. 
j. 582: I.L.R. 51 Mad. 697, considered. 

Petition under section 115 of Act V of 1908 praying that the High Court will be 

pleased to revise the order of the Court of the District Munsiff of Tenali dated 26th 
January, 1942, and made in C. M. P. No. 549 of 1941 in O. P. No. 19 of 1941. 


K. Kotayya K. Ramamurthi for Petitioner. 

K. Krishnamoorthy for Respondent. 

The Court delivered the following 

JuDGMENT.—The petitioner’s mother filed an application to sue in forma pauperis 
but died during the pendency of that application. Before the attention of the Court 
was drawn to the fact that she was dead, the legal representative, the preseut 
petitioner, filed an application to be brought on record as her legal representative 
in the application to sue in forma pauperis. The lower Court held that as the appli- 
cation to sue in forma pauperis was a personal one, the petition abated with the 
death of the applicant and that the present petitioner could not continue the appli- 
cation of her mother. He therefore dismissed his application and also the petition 
of the petitioner’s mother to sue in forma pauperis. 





* C, R. P. No. 933 of 1942. 21st April, 1943. 
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It is not denied by Mr. Ramamurthi for the petitioner that the right to 
sue in forma pauperis is a personal one. It would therefore follow from Order 22, 
rules 1 and 3, Civil Procedure Code, that the petitioner could no‘ be brought on 
record in her mother’s petition. The petitioner however requests that her mother’s 
application to sue in forma pauperis may be regarded as a presentation of the plaint 
without court-fee and that the privilege that would have been granted to her mother 
under section 149, Civil Procedure Code, to pay court-fee if she had been found not 
to be a pauper may be accorded to her also. There is no provision madein Order 
33 for giving time to a pauper to pay court-fee after his application has been 
dismissed ; but presumably a Court regards an application to sue in forma pauperis— 
with which a plaint is necessarily filed—as a presentation of the plaint without 
court-fee, and if the request to be given time to pay court-fee is made at the time 
when the application is being dismissed, then the, plaint is regarded as being still 
on record, and time can be granted under section 149. The difficulty of the legal 
representative is that some interval necessarily elapses between the death of the 
person who presented the application to sue in forma pauperis and the appearance 
of the legal representative. As soon as the original applicant dies, the application 
abates, and during the interval between the death of the original applicant, and 
the appearance of the legal representative there would be no plaint before the Court; 
and so it would not be possible for the Court to overlook that break and to regard 
the plaint as having been presented by the legal representative on the day when the 
original applicant filed it. 


The right of a legal representative to continue an application to sue in Jorma 
pauperis was fully considered by Srinivasa Aiyangar, J. in Subbiah v. Sundara Boyamma? 
and he held that the legal representative had no such right. Mr. Ramamurthi 
relies on certain observations of Srinivasa Aiyangar, J., as to the hardship that 
might result from this and to the learned Judge’s remark that if the legal represen- 
tative had there offered to pay court-fee some way out might have been found, 
If, however, a legal representative cannot continue an application made by the 
original applicant, I do not see how he can get the plaint ante-dated so as to be 
effective from the date ofthe application by the original applicant. Mr. Ramamurthi 
also relies on a decision of Jackson, J., in In re Radhakrishna Iyer®, in which it was 
suggested that a suit could be continued by a legal representative without paying 
further court-fee if he himself was a pauper, and he referred to certain earlier cases. 
But the question that was considered by Jackson, J., in that case and by Davar, J., 
in Manaji Rajuji (Rao Saheb) v. Khandoo Baloo®—one of the cases referred to by 
Jackson, J.—was whether a legal representative could continue the suit without 
paying court-fee if he himself was not a pauper. The question that we are con- 
sidering in this petition did not arise there. On the other hand, in another case, 
referred to and approved of by Jackson, J., namely, Lalit Mohan Mandal v. Satis- 
chandra Das*, it was held by a Bench of the Calcutta High Court—as by Srinivasa 
Aiyangar, J., in Subbiah v. Sundara Boyamma* that 

“< Where there is only an application for leave to sue in forma pauperis, but no suit pending in 
Gourt, and the applicant died before the leave is granted, the right to sue as a pauper, being a personal 
right, cannot survive in the legal representative of the deceased applicant.” 

It was there pointed out that the possible alternatives were for the legal represen- 
tative to file a fresh application to sue in forma pauperis or to institute a suit paying 
court-fee. 


The decision of the lower Court seems therefore to have been right. The 
petition is dismissed with costs, 


B.V.V. — Petition dismissed. 


amun E aana aana akata a aaa amma aan aaa 
i. (1927) 54 M.L.J. 582: I.L.R. 51 Mad. 3. a s I.L.R. 36 Bom. 279. 

697. I.L,R. 33 Cal. 1163, 
2, ALR. 1925 Mad. 819. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
PRESENT :—MR. Justice KUPPUSWAMI AYYAR. 


Veerappan .. Petitioner* (Petitioner). 


Criminal Procedure Code (V of 1898) , section 435—Sub-Divisional Magistrate conducting inquiry into allegation 
against police officers in complaint forwarded to him as required by Police Order No. 157—Order relating to such 
inquiry —Revisability. 

Police Order No. 157 prescribes the procedure to be adopted in the case of charges against police 
officers of torture or of having caused death or grievous hurt. The police officer to whom complaints 
of such offences are made or who hears of such occurrence should at once report the case to the Sub- 
Divisional Magistrate. On receiving such a report the Sub-Divisional Magistrate should at once 
take up the investigation unless he is of opinion that the charge did not constitute one of the offences 
specified in the police order, in which case he will send an endorsement to that effect to the police 
officer and leave,him to proceed with the investigation. Where, however, the Magistrate holds the 
inquiry and examines a large number of witnesses on oath and passes an order, there is a judicial 
inquiry by the Sub-Divisional Magistrate as defined in section 4 (m) of the Code of Criminal Procedure 
and therefore the order is one revisable under section 435 of the Criminal Procedure Code. It cannot 
be said that the inquiry by the Magistrate under Police Order No. 157 is only a departmental one 
against which no revision lay. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Additional District Magistrate of Salem dated 4th February, 1943 and made in 
Criminal R. P. No. 47 of 1942. 


V. S. Rangaswami Aiyangar for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 


ORDER.—This is a petition to revise the order of the Additional District Magis- 
trate of Salem dismissing the petitioner’s petition No. 47 of 1942, to revise the 
order of the Sub-Divisional Magistrate of Dharmapuri passed on an inquiry held 
by him on a reference from the Assistant Superintendent of Police of Hosur. The 
petitioner sent a telegram to the Assistant Superintendent of Police of Hosur com- 
plaining that his brother and himself were tortured by the Pennagaram police. 
The Assistant Superintendent forwarded the telegram to the Sub-Divisional Magis- 
trate of Dharmapuri as required by Police Order No. 1 57 for inquiry. The Sub- 
Divisional Magistrate conducted the inquiry, held that the allegations were not 
proved and ordered that no action be taken. It was to revise this order that the 
petition was filed. before the Additional District Magistrate.. The Additional 
District Magistrate held that the inquiry by the Magistrate under Police Order 
157 was only a departmental one, that no revision lay against an order relating 
to such inquiry and dismissed the petition. 


The only question for consideration is whether the Magistrate was justified in 
finding that no revision lay. Police Order 1 57 prescribes the procedure to be 
adopted in the case of charges against police officers of torture or for having caused 
death or grievous hurt. The police officer to whom complaints of. such offences 
are made or who hears of such occurrence should at once report the case to the 
Sub-Divisional Magistrate. On receiving such a report the Sub-Divisional Magis- 
trate should at once take up the investigation unless he is of Opinion that the charge 
did not constitute one of the offences specified in the police order in which case 
he will send an endorsement to that effect to the police officer and leave him to ` 
proceed with the investigation. In this case on receipt of the information from 
the Assistant Superintendent the Sub-Divisional Magistrate of Dharmapuri held 
an inquiry, examined a number of witnesses on oath and passed an order. The 
police order clearly states that the police officer should at once communicate himself 
with the Magistrate and get the matter investigated by him. The Sub-Divisional 
Magistrate’s Court is an inferior Court within the jurisdiction of the Additional 
District Magistrate of Salem and there was a judicial inquiry by the Sub-Divisional 
Magistrate as defined in section 4 (m) of the Code of Criminal Procedure as in this 
case he had taken the statements of the witnesses whom he examined on oath, 
eed NE examined on oath, 


* Cr. R. C. No. 261 of 1943. i 16th July, 1943. 
(Cr. R. P. No. 230 of 1943), o. l July, 1943 
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Under -section 435 therefore the Additional District Magistrate had jurisdiction 
‘to revise the order passed in proceedings by the Sub-Divisional Magistrate of 
Dharmapuri. I therefore set aside the order of the Additional District Magistrate 
and remand the petition to him for being heard and disposed of on the merits. 
- KS. — Petition remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNASWAMI AIYANGAR. 


The Salem Municipal Council, Salem .. Petitioner* (Defendant) 
v. 
G. F. F. Foulkes .. Respondent ( Plaintiff). 


. Madras District Municipalities Act (IV of 1920), section 87 (x)—Vacancy of building—Test—Absence 
of owner for definite period— Furniture and library left in building—Care-taker being in charge of house—Righi 
of owner to claim vacancy remission. 


~ Where the owner of a bungalow had left the building for a definite period not intending to return 
or re-occupy the building during that period, it should be regarded as “vacant” during that period 
within the meaning of section 87 (1) of the Madras District Municipalities Act so as to entitle him 
to claim vacancy remission. In such a case the fact that the owner’s library and furniture remained 
in, the bungalow during the owner’s absence will not make any difference as they are mere appur- 
tenances which will ‘add to its amenities when its occupation takes place. Nor will the fact that a 
care-taker was left behind in order to prevent the building deteriorating of itself or being trespassed 


upon by others during the absence of the owner, render the building other than vacant within the 
meaning of the section. 


Upendranath Basu v. Municipal Board, Benares, A.I.R. 1934 All. 1007, referred to. 

Petition under section 25 of Act IX of 1887 praying that the High Court will be 
pleased to revise the decree of the Court of the District Munsiff of Salem, dated 
6th August, 1941, and passed in S. C. S. No. 72 of 1941. 

K. Kuttikrishna Menon for Petitioner. 

M. Sundaram for Respondent. 

The Court delivered the following 


Jupement.—This revision petition arises out of a small cause suit instituted 
by the respondent against the Municipal Council of Salem for the recovery of a sum 
of Rs. 66-15-6 claimed by way of a vacancy remission under the provisions of 
section 87 of the Madras District Municipalities Act, 1920. The respondent is the 
owner of a bungalow situate within the Municipal limits. His case is that on 
15th March, 1940, he vacated his bungalow and left for Coonoor to stay there 
during the hot season and returned only on 25th June, 1940. During that period 
it is admitted the bungalow was not occupied by the respondent. 

Section 87 (1) enacts as follows: 


** When any building whether ordinarily let or occupied by the owner himself has been vacant 
and unlet for thirty or more consecutive days in any half year, the executive authority shall remit 
so much, not exceeding one half of such, portion of the tax as relates to the building only as is pro- 
portionate to the number of days during which the building was vacant and unlet in the half year.” 

It is common ground that in so far as the conditions laid down in sub-sections (2) 
and (3) are concerned, the respondent has complied with them. The only question 
is as to whether the bungalow can be held to have been ‘vacant and unlet’ within 
the meaning of the section. The District Munsiff has held that it was, and he 
accordingly gave a decree in favour of the respondent for the refund of the amount 
claimed. It may be mentioned that this amount had been previously collected 
by the Municipality in spite of the respondent’s objection. ; 

_ Thesection, as it now stands, directs the grant ofremission not only in respect 
of buildings ordinarily let to tenants, but also in respect of buildings ordinarily 
occupied by the owner himself. This was not quite clear on the language of the 
old ‘section as it stood before the amendment introduced in 1930. The contention 
of the Municipal Council was and is that the bungalow was not vacant because the 
respondent had left his servant behind and had also left his furniture, library and 
his horse and jutka to remain in the bungalow or its compound. The District. 

* G. R. P. No. 2622 of 1941. i ` 3th December, 1942. 
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Munsiff has however found as a fact that no jutka or pony remained in the stables 
and no servant except the respondent’s peon or care-taker in the premises. But he 
accepted the case of the Municipal Council to this extent, namely, that the res- 
pondent’s furniture and library remained in the bungalow and that a care-taker 
had been left in charge of it when the respondent left for Coonoor. He has further 
found that he had no intention of returning or occupying the bungalow till the 
date of his arrival in June. On these facts the District Munsiff came to the con- 
clusion that the bungalow was vacant and unlet within the meaning of section 87, 
and the respondent was therefore entitled to the remission claimed. 


The Municipal Council has filed this revision petition against the decree of 
the District Munsiff, urging that he has erred in holding that the bungalow was 
vacant, a view arrived at by misconstruing the word and giving it a sense different 
from that laid down in certain rulings in England under the Rating Act and also 
in a decision of this Court in Commissioner of Income-tax v. Rajah of Parlakimidi* 
under the Income-tax Act. Before examining this contention it .is desirable in 

the first instance to draw attention to the words of the section under consideration 
and see whether they do not in themselves and without resort to decisions under 
other statutes, convey a definite meaning. In the present case it is quite clear 
that the building was unlet during all the material period. The only question is 
whether it was vacant within the meaning of the statute. Prima facie a house is 
vacant when no person occupies it. The meaning given to the word in the Oxford 
New English Dictionary as applied to land, houses, etc., is “‘ uninhabited, unoccupied, 
untenanted.”? Another meaning is ‘“‘devoid of an occupant, not taken up by 
any one.” Still another is “ devoid of all material contents or accessories, con- 
taining or occupied by nothing, unfilled, empty, void.” The last meaning is quite 
general, whereas the first one is of special importance here, as thatis the meaning 
given when the word qualifies a land or house. A temporary absence of the owner 
or occupant with the intention of coming back at any moment, cannot of course 
be regarded as rendering the house or building vacant. A man may lock up the 
house and leave it for attending office, for visiting a friend or some other similar 
temporary purpose. It would be unreasonable to hold that temporary absences 
for reasons of this nature, entitles the owner to claim the vacancy remission. But 
when it is found, as it is found in this case, that the owner left the building for a 
definite period not intending to return and reoccupy the building during that period, 
I find it difficult to conclude that the building can be regarded as not vacant. The 
owner’s library and furniture may be there; but that only means that he intends 
to make a beneficial use of these, as of the building itself, not during his absence 
but when he returns and resumes possession. ‘The case will be different where the 
building is being utilised and intended to be utilised as a warehouse or a godown 
for the storing of books, furniture, goods or machinery. But in my view, the library 
and the furniture remaining in the bungalow are merely appurtenances which 
will add to its amenities and make the occupation of it when such occupation 
takes place, more beneficial and convenient. It is difficult to accept the idea that 
a house is to be deemed occupied merely because books and furniture are left in it, 
and vacant only when they are removed. These words involve in my opinion the 
intervention of a human agency. It is only when a human being occupies it, it can 
be treated as occupied. Similarly, it is only when nobody is in occupation, that 
one can properly speak of the house as a vacant house. Nor does it seem to me 
that the mere fact that a care-taker was left behindin order to prevent the building 
deteriorating of itself or being trespassed upon by others during the absence of the 
owner, can make any difference on the question under consideration. It appears 
to have been so held even under the English Rating Acts. 

In my opinion the true test is whether the owner is during the period for which 
the remission is claimed, in the beneficial enjoyment of the house. He cannot be 
said to be in such enjoyment if added to his physical absence he intended not to 
return and occupy the property during the period of his absence. 





1, (1925) 50 M.L.J. 63: LL.R. 49 Mad. 22. 
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My decision largely turns on the findings which have been arrived at by the 
District Munsiff and it is therefore unnecessary to consider whether and how far 
the English authorities can be looked at for construing the section in question. 
Most of these authorities turn upon the language of 43 Elizabeth, Chapter II, 
which directed the levy of a poor rate by taxation of. . . . every occupier of 
lands, houses. . . .insuch competent sum and sums of money. . ... ., 
to set the poor on work; and also. . . . . for and towards the necessary relief 
of the Jame, impotent, old, blind and such other persons among them being poor 
and not able to work. ‘There is a great deal of literature on the meaning of the 
word ‘‘ occupier ”? of lands and heuses in the English authorities and they are all 
collected in Ryde on Rating (7th edition, page 14 et seg). The essentials of rate- 
ability are authoritatively laid down by Lord Atkinson in Liverpool Corporation v. 
Chorley Union Assessment Commitiee,+ as follows : 


ec 6 


(1) Does the appellant occupy this cemetery ’—that being the locus in question—‘ for which 
he is rated? (2) If he does, is his occupation a thing of value?” To make the plaintiffs rateable 
‘both these questions must be answered, mutatis mutandis in the affirmative.” 

In other words, was there a beneficial enjoyment of the property? According 
to Blackburn, J., in Allen v. Liverpool*, “the intention of the alleged occupier is a 
governing factor in determining whether rateable occupancy is established.” In 
Liverpool Corporation v. Chorley Union Assessment Committee+, Lord Atkinson, referring 
to the rateability of empty houses, observed as follows : 


“ When the statute, therefore, enacts that the occupier of a house should be rated, it must mean 
that the person to be rated, shall occupy the house, as a house ; that is, that he shall use the house for 
the purpose of living in it, or sojourning in it, or working in it, keeping animals in it, storing other 
chattels in it, or using it for some such other purpose as houses may reasonably be devoted to; and 
that, as a vacant house is not used for any of these purposes, it is not occupied as a house within the 
meaning of the statute.” 

The question under the Indian statute is not when a person is to be held to be the 
occupier of a house, but when a building is to be regarded as vacant. It would 
seem that in England even the bare ownership of an empty house or other building 
if coupled with the intention on the part of the owner to make use of it in the future, 

‘if opportunity offers or occasion arises, amounts to occupation for the purposes of 
the Poor Relief Act. 


I am not satisfied that it is legitimate to make use of the English cases for the 
purpose of construing the word “vacant ” which does not occur in the English 
statute. The purpose of the Rating Acts is different as the rates are charged not 
on the land or house, but on the occupier in respect of the land or house. occupied 
and are not a charge on the property. The person to be rated is the occupier 
and not the owner of the land. In the manner of the assessment, there is some 
analogy no doubt, but in every other respect the Indian statute appears to proceed 
upon different principles. Unlike a poor rate which is not a tax on the land, the 
Municipal tax here is clearly such a tax. ‘This is made plain by section 82 which 
states that every building shall be assessed and by section 85 which charges the 
tax on the buildings and lands assessed to the tax. Section 86 states that the property 
tax shall be levied every half year and shall be paid by the owner of the assessed 
premises, unlike in England where it is the occupier who is chargeable to the 
rate. 


The only decision of the Madras High Court relied upon by the learned advocate 
for the Municipal Council is the Commissioner of Income-tax v. Rajah of Parlakimidi?, 
which is a ruling under the Income-tax Act. In this case the assessee claimed an 
allowance of tax under section 9 (1) (vii) “in respect of vacancies ” of certain 
bungalows belonging to the assessee. The contention was that though the bungalows 
had been furnished and ready for occupation during the assessment year, they were 
not assessable, because, in fact, it so happened that they were not lived in by the 
owner or by any other persons such as guests or officers of the owner. Coutts 
Trotter, C.J., held that there is nothing in the section to warrant such a cons- 





t (1913) A.C, 208 at 211, 3. (1925) 50 M.L.J. 63: LL,R, 49 Mad. 22, 
Qe (iB) 9 Q.B. 180 at 192. 
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truction and held that if a man owns a house ready for his own occupation, ready 
for him to live in when he chooses to do so, he is assessable to the tax. In coming 
to this conclusion the learned Chief Justice accepted the following proposition laid 
down by Lush, J., in the Queen v. St. Pancras Assessment Committee}. 

“ If, however, he (that is, the owner) furnishes it (that is, the vacant house) and keeps it ready 

for habitation whenever he pleases to go to it, he is an occupier though he may not reside in it one 
day in a year.” 
In my opinion neither the English Poor Relief Act nor the Indian Income-tax Act 
can be said to be in pari materia with the District Municipalities Act and that being 
so, the question has to be decided independently of the rulings under these Acts. 
The decision of the Allahabad High Court in Upendranath Basu v. Municipal Board, 
Benares*, is, it seems to me, nearer in point. Section 151 of the U. P. Municipalities 
Act, 1916, provides that when a building or land has remained ‘‘ vacant and un- 
productive of rent ’’ for go or more consecutive days during any year, the Board 
shall remit or refund a proportionate amount ‘of the tax. Sulaiman, C.J. and 
Rachhpal Singh, J., construed the section to mean that a building is vacant and 
unproductive of rent when neither the owner nor his relations or friends occupy 
it, and it is not let out to any tenant or lessee.. 


For the reasons explained I am not prepared to differ from the conclusion 
of the learned District Munsiff and accordingly dismiss the civil revision petition 
with costs. 

B.V.V. ; —— Petition dismissed. 


[PRIVY COUNCIL.] 


PRESENT :—LorpD RussELL or KILLOWEN, Lorn WRIGHT, LORD PORTER, SIR 
GEORGE RANKIN AND SIR MADHAVAN NARR. 


Baba Narayan Lakras and others -+ Appellanis* 
v. 
Saboosa and others h A Respondents. 


Customary right—When established—Burden of proof. 

The burden lies upon one who sets up a custom in derogation of the ordinary rights of another 
as the owner of immovable property to give clear and positive proof of the user relied upon to subs- 
tantiate the custom. Though in India a custom need not be immemorial, the requirement of long 
usage is essential since it is from this that custom derives its force as governing the parties’ rights in 
place of the general law. It is by no means conclusive against a claim to customary right that the 
practice should have begun by permission or agreement, but it must be shown to have continued 
in such circumstances and for such length of time that it has come to be exercised as of right. 


In the present case the immersion of tazias between 1915 to 1925 annually at the time of Muharram 
in the Padmathirtha tank belonging to the Hindus of the locality, was held to be an insufficient basis 
for a finding of customary right. 

On appeal from the judgment of the High Court of Judicature at Nagpur 
(Pollock, J., dated 7th February, 1935) and reported in A.I.R. 1938 Nag. 177. 

C. S. Rewcastle and Sir H. S. Gour for Appellants. 

Respondents ex parte. 

Their Lordships’ Judgment was delivered by 


SIR GEORGE Ranxin.—This appeal is preferred by the plaintiffs in a suit brought 
on behalf of the Hindus of a place called Basim, situated in Berar, against a number 
of Muslim defendants as representing the whole Mahomedan community of Basim. 
An order under rule 8 of Order 1 of the Code was duly made and the defendants 
contested the suit in three Courts in India. Their Lordships much regret, however, 
that they have not had the advantage of any argument for the defendants as no one 
appeared to represent them at the hearing before the Board. The dispute is as to 
the right of the Muslims at the time of Muharram to immerse fazias in a tank 
called the Padmathirtha tank which lies to the North-West of Basim. This tank 
is described as a large area of water and as having ten ghats. The relief claimed 
by the plaint, which was filed in the Court of the Subordinate Judge at Basim on 
TS 


1. (1877) 2 Q.B.D. 581 at 588. 2, ALR. 1994 All, 1007. os 
* P. O, No. 24 of 1940. 15th April, 1949. > 
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20th June, 1929, was an injunction restraining the defendants frem immersing 
tazias (a) from ghats 1 and 2; (b) from ghats 3, 7 and 10; and (c) from ghats 8 and 9. 
The plaint alleged that the tank was the property of the Hindus : it admitted that 
for about ten years—that is since about 191¢—tazias had been immersed frcm 
ghats 1 and 2 but stated that this use was by permission of the Hindus. It ccm- 
plained that in 1925 damage had been done to certain trees sacred to the Hindus 
and that since 1925 all the ghats had been used, except ghats 8 and g, in 1926. 
It alleged quite truly, that what was done in 1927 and 1928 was covered by orders 
made by the District Magistrate to avoid a breach of the peace. The written state- 
ment denied that the ownership of the tank was in the Hindus, claimed that it 
belonged to an ancestor of defendant 1, and set up an alternative case that the 
‘Mussalmans had from time immemorial and as of right immersed tazias from all 
the ghats. The allegation of damage done to trees was met by a plea—both ill- 
advised and groundless—that 

“the Mussalmans have unobstructed right of immersing fazias in the tank. If branches of 
any tree come in the way, they are always cut, in order to allow a free passage, without any objection.” 

On 28th March, 1933, the trial Judge, after hearing a large number of witnesses 
on both sides, restrained the defendants “from using any of the steps of the tank 
for immersion of ¢azias.”” He found that the tank was the property of the Hindus, 
observing that it had been held in many cases that a fluctuating body of persons, 
such as a village community or a particular community, is capable of owning 
property. On the question of user he held that before 1919 some fazias were 
immersed from ghats 1 and 2 as a matter of permission and not as of right, but 
that the first year in which all the ghats were used was 1925. Having negatived 
the existence of any easement, he considered whether the defendants had shown 
any customary right such as is contemplated by section 18, Easements Act (V of 
1882). He found that-such a right had not been made out, the user proved being 
inadequate in point of uniformity, continuity and certainty. He held further 
that the alleged custom was not reasonable. l 

The defendants’ appeal to the Court of the District Judge was dismissed on 7th 
February, 1935. The learned First Additional District Judge of Akola confirmed 
the trial Judge’s finding that the tank belonged to the Hindus. He held that before 
1925 there had been peaceful immersion. but only from ghats 1 and 2: that im- 
mersion had taken place since 1925 from all the ghats but had been accompanied 
by dispute and not peaceful. He agreed’ with the trial Judge in rejecting the 
defendants’ evidence that all the ghats had been used from before 1925. As regards 
ghats 1 and 2, he noted that the plaintiffs had-in the course of the trial admitted 
that the use of these two ghats had begun about 1915. He referred to the evidence 
of D.W. 125—Mr. C. E. Middleton Stewart—who had been Assistant Superin- 
tendent of Police at Basim from the end of 1909 until 1912 and on whose evidence 
the trial Judge had relied. In a passage which summarises his findings he said : 

“To me it appears that there was no immemorial practice but that the Padma-Teerth attracted 
` the Mussalmans sometime about 1910 and one or two Taztas began to come for immersion. The 
Hindus did not object and so the practice went on growing till 1919 from which year all the Tazias 
began to come to Padma-Teerth for immersion. The origin of this practice prior to 1910 is not 
proved. From 1919 to 1924 there was peaceful immersion of all the Tazias from Ghats Nos. 1 and 2 
only. I, therefore, uphold the finding of the lower Court that some Tazias used to come to the tank 
prior to 1919 probably from 1910, that all the Zazias are immersed in the tank from 1919 but from 
Ghats Nos. 1 and 2 only and that since 1925 they are immersed from all the Ghats though in 1926 
Ghats Nos. 8 and 9 were not used.” 

On the view that user before 1910 had not been proved and that after 1924 
it was not peaceful he considered that no customary rights to immerse fazzas from 
ghats 1 and 2 had been established, the-user proved being insufficient in point of 
antiquity. He ‘further held that from rgro to 1919 the custom was not uniform 
as all the fazias did not come to Padmathirtha : ““ Only some came and it is not 
proved that the same came in all the years.” He found that the use of ghats 1 and 2 
had been permissive. In the High Court on second appeal the case came before 
Pollock, J., who found once more that the tank belonged to the Hindu community. 


He said that it was not proved that 1910 was the first year in which éazias were 
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immersed, and as regards ghats 1 and 2 considered that there was no objection on 
the part of the Hindu community until 1929. On this footing he held that : 

“ The length of time during which the tazias have been immersed in ghats 1 and 2 is such as to 
suggest that this usage has become the customary law of the place, and that therefore the Mahomedans 
have a customary right to use these two ghats in that way.” 

He rejected the contention that the right claimed was not sufficiently certain 
and invariable, but agreed that: 

“The number of tazias may have increased slightly though this is not clear, and it may be that 
the same éazias are not always immersed from the same ghats.” 

By his decree of goth October, 1937, he modified the injunction granted by 
the trial Court so as to exclude from its scope ghats 1 and 2, and he declared that 
the Mahomedans have a customary right to immerse fazias from ghats 1 and 2, 
From this decree a certificate that the case was fit to be taken-on appeal to His 
Majesty in Council was on 13th April, 1939, granted to plaintiffs by a bench of the 
High Court at Nagpur purporting to act under section 109 of the Code. This 
being contrary to section 171 of the Code, the present appeal was permitted by the 
Board to stand over to enable the plaintiffs to obtain special leave to appeal, and by 
Order in Council dated 1st July, 1942, such leave was granted. The sole question 
now before the Board is as to the correctness of the finding that the defendants 
have shown a customary right in respect of ghats 1 and 2. The appellants complain 
that the learned Judge of the High Court has transgressed the limits set to his juris- 
diction by sections 100 and 101 of the Code in that he disregarded the findings of 
fact arrived at by the lower appellate Court when he treated the user of these two 
ghats as having begun before 1910 and as having been peaceful and without objection 
between 1925 and 1929. Their Lordships do not think it necessary or desirable 
however to decide this case upon grounds which though not unimportant relate to 
procedure rather than to merits. They are, moreover, prepared to assume— 
without giving any decision upon the point—that the existence of a custom may 
in this case be regarded as a question of the proper interpretation of the specific 
facts proved and thus as a question of law which was open in second appeal. 

The burden lies upon one who sets up a custom in derogation of the ordinary 
rights of another as the owner of immovable property to give clear and positive 
proof of the user relied upon to substantiate the custom ; and, in the present case, 
the proof does not extend to any period before 1910. Again, the events of 1925 
and of the subsequent years before suit (1925-1929) are almost wholly without 
force as evidence of customary right, since the interposition of the police authorities 
and not the acquiescence of the Hindus accounts for what- took place at these two 
ghats as at the others, and protected the Muslims from interference in view of the 
danger ofa breach of the peace. The user which can be of service to the defendants 
extends as the District Judge found from 1910 to 192 5. It may perhaps be said 
that the history of the matter suggests that had the immersion of fazias been confined, 
in 1925, and afterwards, to ghats 1 and 2 thereby avoiding all temptation to damage 
sacred trees, the practice might well have continued without arousing objection. 
Unfortunately, events did not take that course, and, it has now to be determined 
whether a practice which cannot be traced back further than 1910 had by 1925 
ripened into a customary right or continued long enough to afford proof of such a 
right. The variation in the tazias or in the number of the tezias which were im- 
mersed and the evidence that the user of the tank for this purpose was increasing 
raises a difficulty about the uniformity of the practice which impressed the District 
Judge, but their Lordships are not satisfied that the alleged custom could or should 
be rejected on this ground ‘if it were otherwise established. A clear and useful 
statement of the law was given in the leading case in Kuar Sen v. Mamman! 
by Sir John Edge and Sir Pramada Charan Banerji in a case very close to the 
present : there as here the District Judge had found against the custom; the 
right claimed there was of stationing fazias and alums at the time of Muharram : 
and the user proved extended for a period of about twenty years. The Appellate 
Bench found against the custom, Saying : 


I. (1895) I.L.R. 17 All. 87 on appeal from I.L.R. 16 All. 178. 
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“The custom must be proved by reliable evidence of such repeated acts openly done, which have 
been assented and submitted to, as leads to the conclusion that the usage has by agreement or otherwise 
become the local law of the place in respect of the persons or things which it concerns. . . . e 
The statute law of India does not prescribe any period of enjoyment during which, in order to establish 
a local custom, it must be proved that a right claimed to have been enjoyed as by local custom was 


enjoyed.” 
This exposition of the law of India given by the High Court of Allahabad in 
1894 was in substance repeated by the Board in Mt. Subhani v. Nawab}: 

“Tt will depend upon the circumstances of each case what antiquity must be established before 
the custom can be accepted. What is necessary to be proved is that the usage has been acted upon 
in practice for such a long period and with such invariability as to show that it has by common consent 
been submitted to as the established governing rule of the particular district.” ` 

While these judgments both show that in India a custom need not be imme- 
morial, the requirement of long usage is essential since it is from this that custom 
derives its force as governing the parties’ rights in place of the general law. In this 
case, the tank was not in individual ownership and the use made of it by immersing 
tazias involved a minimum of interference with the rights of its owners or their 
enjoyment of its amenities. It took place only once a year and then in connexion 
_with religious ceremonies which though distinctively Islamic and intended to 
commemorate tragic events in the history of Islam would not fail to attract sympa- 
thetic attention on the part of non-Muslims. Ordinarily, there could be little 
motive for any churlish objection to a harmless and colourful ceremony on which 
much sentiment is centred. Communal tension or religious bigotry might supply 
such a motive but though at times it may take but little to bring such forces into 
play, it would be unwarranted as it would be invidious to postulate them as abiding 
features of life in Basim from 1g10 onwards. It is by no means conclusive against 
a claim to customary right that the practice should have begun by permission or 
agreement, but it must be shown to have continued in such circumstances and for - 
such length of time that it has come to be exercised as of right. - In their Lordships’ 
view what is proved to have taken place on ghats 1 and 2 annually at the time of 
Muharram between the years 1910-1925 is an insufficient basis for a finding of 
customary right, and they see no reason to disagree with the findings of the learned 
District Judge, still less to hold that he was bound in law on the evidence before 
him to affirm the custom. That the Padmathirtha tank should not be available 
for the Muharram ceremony is a matter of regret to their Lordships as it will 
doubtless be to many inhabitants of the locality whose sentiments are entitled to 
respect. Their Lordships would be glad to think that some arrangement for per- 
missive use might be arrived at in some future year as a matter of goodwill between 
Hindus and Muslims. Indeed their Lordships venture to hope that this will be so ; 
but at the moment their only duty is to declare the rights of the parties. 


They will humbly advise His Majesty that this appeal should be allowed, the 
decree of the High Court set aside, and the decree of the trial Court dated 28th 
March, 1933, restored. The orders of the District Judge as to the costs of the trial 
Court and of the first appeal will stand. The costs incurred by the plaintiffs in 
the High Court and their costs of this appeal must be paid by the respondents. 


Solicitors for Appellants: Douglas, Grant and Dold. 
K.S. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND MR. JUSTICE 
SHAHABUDDIN. 


Kommana Rukminamma .. Appellant*® (Plaintiff) 
v. 
Talapanti Ramayya and others .. Respondents (Defendants). 


Civil Procedure Code (V of 1908), Order 21, rule 54 (2)—Several properties attached—Order posted on 
only one—Insufficient to constitute valid attachment of other properties. 





1. (1941) L.R. 68 I.A. 1 at 31 : I.L.R. (1941) Lah. 154 (P.C.). 
* S. A. No. 402 of 1942: goth April, 1943. 
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Where several properties situate in different places are attached by one order and the 
order of attachment is posted on only one of them, there is no valid attachment so far as the other 
properties are concerned. 

Moulvi Abdul Kashem v. Benode Lal Dhone, (1908) 12 C.W.N. 757, distinguished. 

Appeal against the decree of the Court of the Subordinate Judge of Ellore in 
A. S. No. 109 of 1940 (A.S. No. 210 of 1939, District Court, Ellcre), preferred against 
the decree of the Court of the District Munsiff of Ellore, in O. S. No. 135 of 1935. 


The Advocate-General (Sir A. Krishnaswami Aiyar) and A. Lakshmayya for 
_ Appellant. l 


V. Govindarajachari for Respondents. 
The Judgment of the Court was delivered by ; 


The Chief Fustice—In this appeal, the Court is called upon to interpret Order 
21, rule 54 (2) of the Code of Civil Procedure. Sub-rule (1) states that where 
immovable property is attached the attachment shall be made by an order prohibiting 
the judgment-debtor from transferring or charging the property in any way and 
all persons from taking any benefit from such transfer or charge. Sub-rule (2) 
reads as follows : 


“ The order shall be proclaimed at some place on or adjacent to such property by beat of drum 
or other customary mode, and a copy of the order shall be affixed on a conspicuous part of the property 
and then upon a conspicuous part of the Court-house and also, where property is land paying revenue 
to the Government, in the office of the Collector of the District in which the land is situate.” 

In this case several properties were attached by one order, but the order was 
posted on only one of them. The question is whether this constituted a valid 


attachment so far as the other properties were concerned. 


The Co-operative Urban Bank, Ellore, had obtained an award against the 
seventh defendant in the suit. He is the father of the appellant. In execution of 
that award the bank attached a house and sixteen parcels of jeroyiti land in the 
town of Ellore. It is manifest that these properties constituted at least three distinct 
lots, namely, a house, 305 acres of jeroyiti wet land valued at Rs. 20,000 and 15-14 
acres of jeroyiti dry land of the approximate value of Rs. 4,000. A clerk of the 
bank gave evidence and said that the lands were in different plots and in different 
places. The attachment was effected by a proclamation at the house and the 
affixing of the order of attachment on the building. The order was not posted 
up on any of the lands. The sale took place on the 19th December, 1933, and 
was confirmed on the 21st January, 1934. The decree-holder was the purchaser 
of all the properties and he was given possession on the 4th February, 1934. 


On the 25th May, 1932, the sixth defendant had bought from the seventh 
defendant a portion of the wet lands. After the attachment had been effected the 
seventh defendant sold portions of the lands to the first, second, third, fourth and 
fifth defendants under separate deeds of sale. On the 23rd March, 1934, the bank 
sold to the plaintiff all the properties which it had bought at the Court auction, 
and on the 25th February, 1935, she filed the present suit for a declaration of her 
title. The defence was that the attachment was invalid except in so far as it affected 
the house and the District Munsiff accepted the plea. His decision was concurred 
in by the Subordinate Judge on appeal. The plaintiff has compromised her claim 
with the second and sixth defendants, and the appeal is only concerned with the 
question whether the attachment was invalid in respect of the lands bought by the 
first, third, fourth and fifth defendants. We consider that the judgment of the 
Subordinate Judge must be upheld. 

Order 21, rule 54 (2) speaks of “ the property.” This description is manifestly 
inappropriate where the decree-holder has attached numerous properties situate . 
in different places. A distinction must be drawn between attachment and the 
proclamation of the sale of the property attached. Rule 67 (3) says that where 
property is divided into lots for the purpose of being sold separately it shall not be 
necessary to make a.separate proclamation for each lot unless proper notice of the 
sale. cannot, in the opinion of the Court, otherwise be given. This is after attach- 


-. 
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ment. How can it be said that when an order of attachment is affixed only to one 
property there has been effective attachment of properties situate elsewhere? As 
we have indicated, in our opinion, the use of the words ‘‘ the property” implies 
separate attachments where the application for attachment embraces several pro- 
perties situate in different places. 


The learned Advocate-General has drawn the attention of the Court to the 
decision of the Calcutta High Court in Moulvi Abdul Kashem v. Benode Lal Dhone’. 
That case concerned a proclamation of sale under the Code of Civil Procedure of 
1882. ere several villages were put up for sale in execution and the question 
was whether a single proclamation was sufficient. The Court held that it was. 
At the same time it said that if separate villages under an order of attachment be 
so far distant from each other that there was no likelihood of a knowledge of the 
sale proclamation being carried from one village to another it would be more 
judicious to have the sale proclamation served in each of the villages. Under 
rule 67 of Order 21 of the present Code the question whether there shall be one 
or more proclamations is left to the discretion of the Court. The Calcutta decision 
has no real bearing here and the appeal must be decided on the wording of rule 54 (2). 
Giving the words used their ordinary meaning it seems to us that the mere proclama- 
tion of the attachment and the affixing of the order on the house was not sufficient 
to effect a valid attachment so far as the other properties were concerned. 


The appeal will be dismissed with costs. 
K.S. — ` Appeal dismissed. 
IN THE HIGH COURT OF-JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. l 
The Tirumalai Tirupati Devasthanams Committee by its Commissioner. Appellant* 
2. 
Chapalamadugu Muniswami Naidu and others .. Respondents. 


Madras Estates Land Act (IX of 1908), sections 89, 90, 92 and 95—Suit for rent—Cultivators removing 
crops—Applications under sections go and 92—Suit under section 95 by cultivators—Orders passed on application 
—Suit whether maintainable—Appealability of orders under sections go and 89. 

Where after attachment and distraint of crops by a temple Devasthanam, as owners of certain 
lands, for failure by the lessee to pay the rent, the cultivators harvested the crops and took them 
away, on the ground that they had permanent occupancy rights in the lands and that the Devas- 
thanam should proceed against the lessee personally, and the Devasthanam thereupon filed an 
application under section 90 of the Estates Land” Act and another under section 92 to have the 
crops sold and in answer, upon receipt of notice, the cultivators filed what was described as a suit 
under section 95 or an application under section 89 of the Act, on the questions whether any 
suit under section 95 lay and whether orders passed under sections 89 and go were appealable under 
the schedule to the Act, 

Held, that since the crops had been already removed and there was nothing to sell, the application 
under section 92 would not lie; it would therefore follow that a suit under section 95 which was a 
relief given to a cultivator, when a sale application had been filed, would not also be maintainable; 
and hence no appeal would lie either. 

Held, further, that it is not correct that section 89 would apply only as long as the property 
under distraint was before. the Collector and that as soon as the crop was removed the section 
would no longer operate. 


Appeals against the decrees of the District Court of Chittoor in A.S. Nos. 330 
to 339 of 1939 preferred against the decrees of the Court of the Special Deputy 
Collector of Chandragiri Division in R. S. Nos. 8501 to 8510 of 1939. 

V. Govindarajachari and B. V. Ramanarasu for Appellant. 


R. Venkatasubba Rao and B. Radhakrishniah for Respondents. 


The Court delivered the following : 


JupcmMeEntT.—On 16th February, 1889, one Ananta Reddy executed a document 
Ex. I, which is described as a permanent bilmuktha muchilika, in favour of a 
predecessor in title of the Tirumalai Tirupathi Devasthanams Committee ; and 
presumably there was a counterpart in favour of Ananta Reddy. The appellant 





1. (1908) 12 C.W.N. 757 
t S, As. Nos, 429 to 488 of 1941. and November, 1942. 
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is the Tirumalai Tirupati Devasthanams Committee. The respondents claim 
to be the ryots of the land which was the subject of Ex. I. The dispute between 
the Devasthanam and the respondents is whether Ex. I was a lease of the land to 
Ananta Reddy or whether it was a lease of the landlord’s right to collect rent, which 
could not and did not affect the rights of the actual cultivators. The Devasthanam 
proceeded, when Ananta Reddy’s successor failed to pay rent regularly under the 
muchilika, Ex. I, to attach the crops on the land. The respondents objected, claim- 
ing to have permanent occupancy rights in the land and asserting that the Devas- 
thanam must proceed against the lessee personally and not against the land and the 
crops. The Devasthanam succeeded in distraining the crops ; but the cultivators 
harvested the crops and took them away. The Devasthanam then filed an appli- 
cation under section go of the Estates Land Act and another under section 92 to 
have the crops sold. When notice went to the cultivators under section 95 (2), 
they filed what they described as a plaint under section 95 or an application under 
section 89. ‘The Special Deputy Collector of Chandragiri Division examined the 
documents filed and conducted an enquiry as to the rights of the Devasthanam and 
of the cultivators and upheld the claim of the cultivators. He said in conclusion, 

“The tenant ryots not being defaulters so far as the Tirupathi Devasthanam Committee is 
concerned they have no right to sue under section 95 of the Estates Land Act. Though they have 
elected to come under section 95 of the Estates Land Act, their plaints will be treated as petitions 
under section 89 of the Estates Land Act and allowed and the petitions by the Tirumalai Tirupathi 
Devasthanams Committee dismissed.” i 
He nevertheless passed a decree as prayed for in the suits. In appeal, the District 
Judge asked the ryots whether they wished to regard their applications as petitions 
under section 89 or as suits; and they replied that they wanted their petitions 
to be treated as suits under section 95. The learned District Judge considered 
the appeal on its merits and decided in favour of the cultivators ; but added at 
the end of his judgment, 

“The Committee’s petitions were rightly dismissed, and the ryots’ petitions called for no orders. 
To treat them as suits under section 95 and to decree them was virtually to admit that the ryots were 
defaulter tenants of the Committee,” 
In second appeal, the learned advocate for the cultivators has raised the preliminary 
objection that as no suit under section 95 lay, and the orders under section 89 or 
go were orders that were not appealable under the schedule to the Act, no appeal 
to the District Judge and no second appeal to this Court lies. The learned advocate 
for the appellants agrees that such isthe case; but would say, and I | think 
rightly that a suit under section 95 is not barred merely because the cultivators 
claim that they are not defaulters ; for suits under section 95 can be brought by 
persons who may not be defaulters. Since, however, the crop had been removed 
and was not brought back by an order of the Collector under section go, there 
was nothing to sell ; and so no application under section 92 would lie. From this 
it would follow that a suit under section 95, which is a relief given to a cultivator, 
when a sale application has been filed, would also not be maintainable. I accept 
the preliminary objection; but in dismissing the second appeals it is of course 
necessary to set aside the decrees of the lower appellate Court and of the first Court; 
for if the suits were not maintainable no decrees should have been passed. 


Mr. Govindarajachari for the appellant also contends that the order under 
section 89 (2) should not be allowed to stand ; because it was sufficient that his 
application under section go should be dismissed. I think, however, that the 
wording of section 8g is sufficiently wide to permit of an application by the culti- 
vators under that section. I do not agree that section 89 would apply only as 
long as the property under distraint was before the Collector and that as soon as 
the crop was removed section 89 would no longer operate. 


As these second appeals were necessary because of the decrees passed against. ` 
the appellant, there will be no order as to costs in this Court. 


K.G. 





Appeals dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE Kuppuswami AIYAR. 


Peran Ambalagaran .. Petitioner* 
2. 
Venkatarama Naicker and others .. Respondents. 


Madras Estates Land Act (I of 1908), section 192 (2) (as amended)—Abpplicatior to set aside ex parte 
decree in a rent suit—Order of dismissal—Appealability. 


By re&son of the amendment of section 192 (2) of the Madras Estates Land Act, the provisions 
of Order 43 of the Civil Procedure Code are made applicable to cases under the Act before a Revenue 
Court in the absence of any notification by the local Government that they are not to apply. Accord- 
ingly:an appeal lies against an order of dismissal of an application to set aside an ex parte decree passed 
in a rent suit under the Madras Estates Land Act. 


Jagannatha Pillai v, Kathaperumal Pillai, (1927) 53 M.L. J. 688: 1.L.R. 51 Mad. 76; Ramakrishnayya 
Vv. Naganna, (1933) 65 M.L.J. 775; and Gopalakrishnayya v. Narasimha Rao, (1939) 2 M.L.J. 120, dis- 


tinguished. 
ee observations of Patanjali Sastri, J., in C. M. A. No. 298 of 1940, (1942) 1 M.L.J. 6 (N.R.C.), 
re on. 
Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the District Court of West Tanjore dated 29rd 
January, 1941 and made in C. M. A. No. 37 of 1940, etc. 


K. V. Srinivasa Aiyar for Petitioner. 
R. Gopalaswami Aiyangar for Respondents. 
The Court delivered the following 


JUDGMENT.—These are petitions to revise the order of the learned District 
Judge of West Tanjore in C.M.A. Nos. 37, 42, 43 and 44 of 1940 on his file dismissing 
them on the ground that no appeal lay. The order appealed against was an order 
on a petition filed under Order g, rule 13 of the Code of Civil Procedure. 

The learned District Judge relies upon three rulings of this Court reported in 
Jagannatha Pillai v. Kathaperumal Pillait, Ramakrishnayya v. Naganna® and Gopala- 
krishnayya v. Narasimha Rao?, as authority for the position that no appeal lies against 
a decree or an order, not provided for in section 189 (2) of the Madras Estates 
Land Act. In Ramakrishnayya v. Naganna? all that was held was, that if in execution 
of a decree passed by the Revenue Court in a summary suit the decree-holder 
attached certain lands and another person claiming as purchaser from him put in 
a petition objecting to the attachment under Order 21, rule 58 of the Code of Civil 
Procedure and the objection was upheld, the suit by the decree-holder under Order 
21, rule 63 should be filed in the Civil Court and not in the Revenue Court. When 
reliance was placed on section 192 of the Madras Estates Land Act, it was pointed 
out that it could not enlarge the scope of the jurisdiction conferred on the revenue 
Court under section 189 of the Act. That decision therefore does not deal with 
the question as to right of appeal. In Jadgannatha Pillai v. Kathaperumal Pillai}, 
it was held that a suit to set aside a sale in execution of a rent decree under the 
Madras Estates Land Act on the ground of fraud and material irregularity in publish- 
ing and conducting the sale was not barred either expressly or impliedly by the 
Madras Estates Land Act. There also there was no occasion to deal with the 
question as to the right of appeal. In Gopalakrishnayya v. Narasimha Rao®, it was 
held that the procedure prescribed under Order 21, rule go of the Code of Civil 
Procedure by which execution sales affected by material irregularity are allowed 
to be set aside was not available in the case of a sale of a holding in execution of a 
revenue decree under the Estates Land Act. But this decision was based on the 
provision of this Act as it stood prior to the amendment of section 192. 


Under section 192 of that Act as it stood then, it was only certain provisions 
of the Code of Civil Procedure that were applicable to proceedings under the Act. 
The Act has been subsequently amended and the provisions of Order 43, Civil 
Procedure Code, are applicable to proceedings under the Act before a Revenue 


I, peed} 53 M.L.J. 688 : I.L.R. 51 Mad. 76. 3, (1939) 2 M.L.J. 120. 
2. (1933) 65 M.L.J. 775- ; 
* C, R. P, No. 1634 of 1941, ete, r1th December, 1942, 
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Court unless there is a notification by the local Government that they are not to 
apply. Order 21, rule go was not one of the provisions of the Civil Procedure Code 
stated to. apply ‘to proceedings under the Act before the amendment. That was 
why in Gopalakrishnajya v. Narasimha Rao1, it was held that a petition under 
Order 21, rule go was not maintainable in respect of a sale held under the pro- 
visions of that Act. Since under the amended Act the provisions of Order 43 
of the Code of Civil Procedure apply to proceedings under the Estates Land Act 
before Revenue Courts, it will have to be held that the appellant has got a right of 
‘appeal. My learned brother Patanjali Sastri, J., had occasion to hold récently in 
C. M. S. A. No. 298 of 1940 that the objection as regards the maintainability of an 
appeal from an order of remand in proceedings under the Madras Estates Land 
Act was not sustainable after the amendment of section. 192 of the Act. 


It is stated for the respondents that the Estates Land Act itself has by section 

189 (2) restricted the right of appeal only to certain proceedings. But then it must 

"be remembered that it is only in respect of decrees and. orders passed in suits and 
applications referred to in sub-section (1) that there is the provision about the 

appeal. This order appealed against is not a decree or order passéd in a suit or ori- 

ginal application. It is an order passed in an interlocutory application. That 

interlocutory application was filed not under the provisions of the Act but by 
reason of the fact that the provisions of Order g, Civil Procedure Code apply to pro- 

ceedings before the Revenue Courts. If such provisions of the Code can be 

availed of in proceedings before the Revenue Court by reason of section 192 of the 

Estates Land Act, the provisions of Order 43, Civil Procedure Code, also will 

have to be held to apply to such proceedings. 


__I therefore find that the finding of the learned District Judge that no appeal 
lay isincorrect. All these petitions are allowed and the order of the learned District 
Judge set aside and the appeals remanded to the District Judge of West Tanjore 
for being dealt with according to law in the light of the observations made above.. 
The respondents will pay the appellant the costs of the appeals. Advocate’s fee 
one set. 


K.S. 





Petitions allowed.’ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice HAPPELL. 
K. A. Kaliappa Mudaliar | .. Appellani* (Plaintiff) 
v. . l ; 
Dasappa Naidu and others .. Respondents (Defendants). 


. Madras Debt Conciliation Act (XI of 1936), section 18—Certificate of Board that debtor has made a fair’ 
offer which the creditor ought reasonably to have accepted—Order directin certificate to be ues made within 12 
months of application, though order itself was made after 12 months Effect. 


Where the order of the Chairman of a Debt Conciliation Board, dismissing on: grd August, :1 940 
an application filed on 4th August, 1939, had incorporated a direction for the issue of a certificate 
under section 18 (1) of the-Debt Conciliation Act, that the debtor has made a fair offer which the 
creditor Ought reasonably to have accepted, but the certificate was actually issued after the expiry 
of the twelve months, it is not open to the creditor seeking to enforce the debt by suit to contend, 
that the certificate must be regarded as a nullity as one issued beyond twelve months of the application 
and therefore cannot bar his right to recover the costs and interest at a rate in excess of 6 per .cent. 
simple per annum. f : 

Where the order directing the issue of the certificate is made within J2 months it is immaterial 

«whether the certificates were or were not actually issued after the expiry of twelve months, 


Appeal against the decree of the District Court of North Arcot at Vellore in 
A. S. No. 180 of 1941 a against the decree of the Court of the District Munsiff 
of Tirupathur in O. 5. No. 698 of 1940. 

K V.. Ramachandra Aiyar for Appellant. 

T. L. Venkatarama Aiyar for Respondents. 
a ee) 

l I, (1939) 2 M.L.J. 120. a 
S. A, No, 895 of 1942, . 12th July, 1943, 
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The Court delivered the following 


JupcmzntT.—The appellant in this second. appeal obtained a decree in O. S. 
No. 698 of 1940 in the Court of the District Munsiff of Tirupathur against the 
first defendant personally and ‘the joint family properties in the hands of the 2nd 
to 7th defendants, and by the District Munsiff he was given his costs and interest 
at the contract rate until the date of-suit. On appeal the first appellate Court 
deprived the ‘plaintiff of his costs and granted him only interest at 6 per cent. from 
gist August, 1940, on the ground that on that date a certificate had been issued 
to the debtor, the first defendant, under section 18 (1) of the Debt Conciliation 
Act. Section 18 (1) of the Debt Conciliation Act empowers a Debt Conciliation 
Board where it is of opinion that the debtor has made a creditor a fair offer which 
the creditor ought reasonably to accept, to grant a certificate to the debtor, and 
under section 18 (2), where such certificate has been granted, the creditor suing 
in a Civil Court shall not be allowed his costs or any interest on the debt after the 
date of the certificate in excess of simple interest at 6 per cent. per annum. On the 
face of it, therefore, the decision of the learned District Judge in first appeal would 
appear clearly to have been correct. It is argued, however, for the appellant that 
the certificate itself must be regarded as a nullity because it was issued more than 
one year from the date of the application for conciliation of the debts. Whatever 
might be the case in other circumstances, this argument is entirely without force 
in the circumstances of this case because the certificate was in effect granted within 
twelve months from the date of the application. The order signed by the Chairman 
of the Debt Conciliation Board dismissing the application on grd August, 1940 
(the application was filed on 4th August, 1939) incorporates a direction that certi- 
ficates under section 18 (1) would be issued in respect of the debts due to creditors 
1 and 2, The order directing the issue of these certificates was therefore made 
within twelve months from the date of the application and it is clearly immaterial 
whether the certificates were or were not actually issued after the expiry of twelve 
months The second argument advanced on behalf of the appellant is that although 
the provisions of sections 18 (1) and (2) will’preclude the recovery of costs from 
defendants 1 and 2 or interest from the date of the certificate at a higher rate than 
6 per cent., this provision will not apply to defendants 3 to 7, the sons of the first 
defendant, since they were not parties to the application to the Debt Conciliation 
Board. There is, in my opinion, no substance in this contention. Section 18 (2) 
merely says that where the creditor sues for the recovery of a debt in respect of 
which a certificate has been granted under sub-section (1) the Court shall disallow. 
costs and interest in excess of 6 per cent. from the date of the certificate. In this 
case, the promissory notes on which the suit was based were all executed by the 
first defendant, and defendants 3 to 7 are only liable because the debt was incurred 
for purposes of the joint family. .It is manifest that defendants 3 to 7 can be liable 
only for the amount for which the first defendant is liable, and that they must be 
exempt from the payment of costs and interest which cannot be recovered from 
the first defendant. 


The, appeal therefore fails and is dismissed with costs. 


Leave to appeal is refused. 
KS. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice HAPPELL. 


Govinda Reddi .. Appellant* (Plaintif) 
v. l 
Gorla Rami Reddi .. Respondent (Defendant). 


Madras Debt Conciliation Act (XI of 1936), section 10 (2)—Secured creditor—Failure to file statement 
- required under section ro (1)—Debt deemed to be discharged though debtor admitted the debt. 


e a gg a NG a La aana nng 


* S. A. No. 809 of 1942. gist March, 1943- 
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Where a secured creditor failed to file the statement required under section. 10 (1) of the Debt 
Conciliation Act, the debt will be deemed to have been fully discharged for all purposes and all occa- 
sions under the provisions of section 10 (2). The fact that the debtor admitted the debt has nothing 
to do with the question. Even if the debt was admitted there was still the question of whether a 
settlement should be made in respect of it and section 10 (2) was enacted to secure diligence on the 
part of the creditor and to prevent him by dilatory tactics from avoiding an adjudication by the 
Board on the question of the settlement of the debts. Section 10 (2) refers to ‘every debt’ and 
makes no distinction between secured and unsecured debts, although under section 14, a secured 
creditor cannot be affected by a settlement unless he agrees to it. f 

Appeal against the decree of the District Court of Anantapur in A. Se No. 21 
of 1941 preferred against the decree of the Court of the District Munsiff of Penukonda 
in O. S. No. 265 of 1939. 

T. S. Narasingha Rao for Appellant. 
Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Respondent. 


The Court delivered the following 


JUDGMENT.—During the pendency of a suit which the appellant filed to recover 
a sum of Rs. 264~-8-0 due on a simple mortgage from the respondent,. the respondent 
applied to the Debt Conciliation Board for the settlement of his debts and the trial 
of the civil suit was accordingly stayed. The result of the proceedings before the 
Debt Conciliation Board was that the respondent’s debt to the appellant was deemed 
to have been fully discharged for all purposes and for all occasions under the pro- 
visions of section 10 (2) of the Debt Conciliation Act because of the failure of the 
appellant to file a statement as required under section 10 (1). After this order 
had been passed by the Debt Conciliation Board, the suit was taken up for hearing 
by the District Munsiff of Penukonda ; and it was decided on the additional issue 
framed, namely, “what is the effect of the order of the Debt Conciliation Board 
dated 29th July, 1940?” The District Munsiff was of opinion that the effect of 
the order was that the debt had been discharged and so dismissed the suit; and 
his decree was confirmed on appeal by the District Judge of Anantapur. 

Section 10 (1) of the Debt Conciliation Act provides that after the debtor has 
been examined, a notice should be issued and served or published in the manner 
prescribed calling upon every creditor of the debtor to submit a statement of debts 
owed to such creditor by the debtor ; and section 10 (2) provides that “subject to 
the provisions of sub-section (3) every debt of which a statement is not submitted 
to the Board in compliance with the provisions of sub-section (1) shall be deemed 
for all purposes and all occasions to have been duly discharged.” It is admitted 
that the appellant received notice calling upon him to submit a statement of debts 
and that he did not submit the required statement. It is however argued by 
learned counsel for the appellant that the debt in this case should not have been 
deemed to have been discharged (1) because it was a debt admitted by the respondent 
debtor and (2) because it was a secured debt and under the second proviso ‘to 
section 14 of the Act if a secured creditor does not agree to the settlement -his 
right to proceed against the secured property shall not be affected. Neither of these 
submissions, in my opinion, has any substance. The fact that in this case the 
debtor admitted the debt has nothing to do with the question. Even if the debt 
was admitted, there was still the question of whether a settlement should be made 
in respect of it; and section 10 (2) was enacted, it seems clear, to secure diligence 
on the part of the creditor and to prevent him by dilatory tactics from avoiding an 
adjudication by the Board on the question of the settlement of the debts. The 
same reasoning in effect applies to the argument that section 10 (2) will not affect 
secured debts. The sub-section refers to “every debt ” and makes no distinction 
between secured and unsecured debts. Moreover, although under section 14, a 
secured creditor cannot be affected by a settlement unless he agrees to it, a secured 
debt may, if he does agree, be-settled and it is necessary that the statement required 
oes 10 (1) should be furnished in respect of both the secured and unsecured 

ebts. ii 

Learned counsel for the appellant has referred me to a case decided by the 

House of Lords, Hill v. East and West India Dock Co.1, in which, in construing a 


1. (1884) 9 A.C. 448. 
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ne of the Bankruptcy Act that in certain circumstances a lease made to the 
bankrupt but disclaimed by the trustee shall be deemed to have been surrendered, 
it was held that notwithstanding the disclaimer the lessee remained liable upon his 
covenant on the ground, as stated by Lord Blackburn, that the words ‘‘ deemed to 
have been surrendered ” means shall be surrendered so far as is necessary to effectuate 
the purposes of the Act and no further. Even if it is permissible to apply this 
observation to the construction of the words “‘ shall be deemed ” appearing in sub- 
section 2 of section 10 of the Debt Conciliation Act, it seems to me clear that the 
decision will not help the appellant. Sub-section 2 of section 10 was clearly 
enacted, as already stated, in order to enable the Board to perform its functions 
under the Act, and that the creditor should not be able to prevent the arrangement 
of a settlement by the Board merely by dilatory conduct. The appellant’s debt, 
therefore, was deemed to be discharged because he had failed to comply with the 
provisions of the Act which required him to submit a statement of debts owed to 
_ him by the debtor, and the discharge of the debt in the circumstances, must be 
regarded as effecting the purpose of the sub-section which is by providing a penalty 
for failure to comply with the notice under section 10 (1) to enable the Board without 


unreasonable delay to hear and determine the application presented to it by the 
debtor. 


The appellant in this case may have been unfortunate since the only debt in 
question was a secured debt and he could have refused any settlement suggested 
in respect of this debt. On the other hand, from the order of the Board he appears 
to have brought the unfortunate consequences on himself since not only did he 
fail to comply with the notice served on him but also with the express instructions 
by the Board given at a hearing of the application at which he was present that 
he should file his statement of debts and the mortgage deed or copy thereof. 


The appeal must be dismissed with costs. 
Leave to appeal is refused. 
K.S. | —— | Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KuppuswAmi AYYAR. 
N. S. Krishnaswami Aiyangar .. Petitioner* (Accused). 
Motor Vehicles Act (IV of 1938), sections 98 (1) and 42 (1)—Vehicle registered only as a motor car— 


Use for transport of goods without obtaining a certificate of fitness and without a special permit—Offence. 


Where a vehicle though it had been registered as a motor car, had the appearance of a van and 
its owner used the same for transporting radio sets for the purpose of his business, 


Held, that it was liable to be deemed a transport vehicle and the owner using it for transport of 
goods without a certificate of fitness as required by section 38 (1) and without a special permit as 
required by section 42 (1) of the Motor Vehicles Act, was liable to be found guilty of the offences 
under sections 38 (1) and 42 (1) of the Motor Vehicles Act. 

Petitions under sections 435 and 439 of the Code of Criminal ‘Procedure, 1898, 
praying that the High Court will be pleased to revise the judgments of the Court 
of the Sub-Divisional Magistrate, Coimbatore dated the 5th day of February, 1943. 
and passed in Criminal Appeals Nos. 6 and 7 of 1943 preferred against the judgments 
ofthe Court of the Town Sub-Magistrate, Coimbatore, dated the 14th day of 
December, 1942, and passed in Calendar Cases Nos. 967 and 968 of 1942, respectively, 


N. S. Mani for Petitioner. 

The Public Prosecutor (V. L. Ethivaj) on behalf of the Crown. 

The Court delivered the following 

JupcmMEnT.—The petitioner in both these petitions is the same person and the 


offence is said to have been committed in respect of the same motor vehicle. He 
happened to be a dealer in radio sets and owned a motor vehicle. It had a driver’s 





* Cr. R. C. Nos. 242 and 243 of 1943. 16th July, 1943. 
(Cr. R. P. Nos. 212 and 213 of 1943).° 
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seat and another cushioned seat by the side of the driver. The rear portion “was 
enclosed by plates and inside these was a bench. The Motor Vehicles Inspéctor 
who was examined as P.W. 1 described it as having the shape of a van though 
registered only as a motor car in Ex. II. The prosecution case was that he was 
using this vehicle for the transport of goods like radio sets and that it. was therefore 
a transport vehicle and that the car was so used without a certificate of fitness as 
required by section 38 (1) and without a special permit as required by section 42 (1) 
of the Motor Vehicles Act. He was also prosecuted for not having reported all the 
alterations in the structure of the car made after the issue of Ex. II, to the authorities 
as required by section: 32 (1) of the same Act. He was convicted for all the offences 
by the first Court. But on appeal he was acquitted for the offence under section 
32 (1) and the convictions and sentences in respect of the other offences were 
confirmed. He was fined Rs. 10 for the offence under section 38 (1) and Rs. 15 
for the offence under section 42 (1). A 


It has been found by both the Courts that the vehicle in question was a transport 
vehicle and if it was a transport vehicle, the conviction will have to be upheld, 
for admittedly the petitioner did not get a certificate of fitness as required by sec- 
tion 38 (1), nor did he obtain a special permit as required by section 42 (1). But 
it is urged for the petitioner that it was registered only as a motor car and the fact 
that he was acquitted of the offence punishable under section 32 (1) went to show 
that there was no structural alteration in the car and consequently it must be 
presumed that it was only a motor car and not a transport vehicle. 'The acquittal 
under section 32 (1) cannot be taken to indicate that there was no structural altėra- 
tion in the‘ car at any time after it came out of the manufacturer’s shop. The 
acquittal only indicates that there was no structural alteration after the issue of the 
certificate of registration, Ex. II. 


A “ transport vehicle ” is defined in section 2 (33) as a public service vehicle, 
a goods vehicle, a locomotive or a tractor other than a locomotive or tractor used 


solely for agricultural purposes. : 


In this case the prosecution case is that this vehicle is a transport vehicle because 
it was a goods vehicle. A “ goods vehicle ” is defined in section 2 (8) as any motor 
vehicle constructed or adapted for use for the carriage of goods, or any motor 
vehicle not so constructed or adapted when used for the carriage of goods solely 
or in addition to passengers. ‘The prosecution case here is that the vehicle in 
question was used for the carriage of goods. The evidence of P. W. 1 was that 
this was used for the purpose of carrying radio sets from the petitioner’s firm and 
he stated that his radio set which was given for repair was brought to his house in 
that van. He had also stated, when examined in C. C. No. 967 of 1942, that the 
accused allowed his radios to be carried in that vehicle for delivery to the purchasers. 
It is true in another case he stated, where he was cross-examined about his radio 
having been carried in this car, “that was the only occasion when I saw the van 
conveying the radio set.” Whether the words “the radio set” referred to his 
radio set or radio sets in general is not clear. But there is the evidence that his 
radio was carried in that van. There is the further fact that the accused was a 
dealer in radios and there is also evidence that the car, though it was registered 
as a motor car, has the appearance of a van. From all these facts the Magistrate 
came to the conclusion that it was used for carrying goods. Ifit was used for carrying 
goods it was a goods vehicle and consequently a transport vebicle. 


In these circumstances, it cannot be said that the learned Magistrate was 
wrong in finding him guilty of the offence under sections 38 (1) and 42 (1), as 
admittedly the petitioner had not obtained a certificate as required by section 38 (1) 
or a permit as required by section 42 (1). The sentence is not excessive. The 
petitions are accordingly .dismissed. 


K.S. — Petitions dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: ; PRESENT :— MR. Justice Byers, ' 
‘The Province of Madras represented by the Collector of Chittoor. Appellant* 
v 


Pathi Konda Muthappa Chetty and another .. Respondents. 


The Madras Railway Protection Act (IV of 1886), sections 5, 7, 9, 10 and 14—Change of landholder after 
preliminary proceedings were commenced—Protective works carried out by Government— Whether original landholder 
or subsequent purchaser 1s liable. 

With respect to certain protective works, the preliminary proceedings under the Madras Railway 
Protection Act were commenced in 1928, and the local Government in 1931 issued an order to carry 
them out under section g of the Act, which was served on the first defendant the then landholder. 
He made several applications. for time and eventually those works were carried out by the Govern- 
ment and notice under section 10 was served on the first defendant in March, 1937. By that time 
however he ceased to have any interest in the tanks as his property had been sold in Court auction, 
and purchased by the second defendant.in 1934 and taken possession by him in August, 1935, 
two months before the repairs were completed. Accordingly fresh notices were served on the 
purchaser in April, 1937, and the latter contended that he was not liable as the proceedings had 
been commenced against the first defendant only. * 


Held, that the cause of action is not personal, and that section 14, giving the right of suit, indicates 
(hat, that.right does not depend upon any of the proceedings under the earlier sections, but only 
upon the proceedings subsequent to the Government order under section g of the Act and that 
accordingly the second defendant alone is liable. 

. Appeals against the decrees of the Court of the Subordinate Judge of Chittoor 
dated 14th December, 1939, and passed in A. S. Nos. 38 and 39 of 1939 preferred 
against the decrees of the Court of the District Munsiff of Chittoor in O. S. Nos. 


332 and 336 of 1937. 
The Government Pleader (K. Kuttekrishna Menon) for Appellant. 


V. T. Rangaswami Atyangar and K. S. Sankararaman for Respondents. 
The Court delivered the following 


Jupcment.—These two appeals for which a common judgment will suffice, 
arise out of two suits instituted by the Government under section 14 of the Madras 
Railway Protection Act to recover the cost of protective works executed by the 
Government on the landholder’s default under section 5 of the Act. The preliminary 
proceedings under the Act were commenced in the year 1928 and the local Govern- 
ment issued an order under section 9 of the Act in September, 1931, which was 
served on the first defendant a month later. He made several applications for 
time and eventually the protective works were carried out by the Executive Engineer 
and notice under section 10 was served on the first defendant on the 2nd March, 
1937.. By that time, however, the first defendant had no further interest in the 
two tanks, because his property had been sold in Court auction and purchased 
by the second defendant on the 8th August, 1934. 


In pursuance of this purchase possession was taken by him on the 6th F ebruary, 
1935, two months before the repairs were completed. As soon as the notice under 
section 10 was served upon the first defendant, he wrote to the Collector informing 
him that he had lost his interest in the property and that the second defendant 
had become the purchaser. Accordingly, fresh notices under section 10 were 
served on the second defendant on the 10th and 19th April, 1937 and when he 
refused to pay, the two suits were instituted against both the defendants for the 
recovery of the amount expended together with costs and interest. The trial Court 
decreed both the suits against the second defendant only after making some small 
deductions with which the appeals are not concerned. The second defendant 
appealed on three grounds. Firstly, he contended that the tanks in question were 
not railway affecting tanks, secondly that he was not the landholder and thirdly 
that in any event he was not liable as the proceedings had been commenced against 
the first defendant only. On the first two points the learned Subordinate Judge 
found against him; but on the third point he found that the second defendant 
was not liable for the reason that the proceedings had been initiated against the 





* S, A. Nos. 576 and 577 of 1940, agth July, 1942, 
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first defendant. In the result he set aside the decree against the second defendant 
and substituted for it a decree against the first defendant under the provisions of 
Order 41, rule 33, Civil Procedure Code. These two appeals have been brought 
by the Government and the only question which has been argued is whether the 
second defendant is liable. 


In support of his case, the learned Government Pleader relies solely on the 
wording of the various sections where a distinction is drawn between the landholder 
in possession and the landholder. On examining the scheme of the Act it will be 
seen that when the Collector is made aware that protective measures are necessary, 
he causes plans and estimates to be prepared and records a statement of the extent 
to which in his opinion ‘“‘ the landholder in possession ” is liable to contribute 
towards the cost of the protective measures. Under section 5 of the Act the Collector 
has to send copies of the plans, estimates and the statement which he has prepared 
to the ‘‘landholder so named as aforesaid ” calling upon him to carry out the 
repairs or to appear before the Collector and show cause against the order. If 
there be any appearance to show cause against the order, and it is not cancelled 
or modified, the Collector must then issue a written notice to the “‘ landholder so 
named as aforesaid ”? calling upon him to carry out the repairs already directed 
within the time specified. It is in the event of the repairs not being carried out 
that the matter is then reported to the Governor in Council and the order passed 
has to be sent to “ the landholder.”” There is no dispute that up to and including 
the issue of the order of the Governor under section 9 of the Act, the first defendant 
was the landholder and the only person who was in possession or otherwise interested 
in these two tanks. It was between the service of the order under section o of the. 
Act and the notice under section 10 that the ownership and possession of the tanks 
changed hands but Mr. Kuttikrishna Menon contends that this change makes no 
difference to the procedure under the Act. He points out that up to and including 
the obligatory notice under section 7 of the Act, notices have to be served upon or 
orders issued to the landholder who is named in the statement which has been 
recorded under section 4 of the Act. Section 5 refers to the ‘‘ landholder named 
in the statement ” and section 7 refers to “the landholder so named as aforesaid.” 
When it was discovered that the tanks had changed hands, the rest of the proceedings 
were taken against the second defendant but Mr. Kuttikrishna Menon stresses 
the absenCe of any words in sections 10, 12, 13 or 14 indicating that these subsequent . 
proceedings can be taken only against “the landholder named in’ the statement.” 
His argument receives considerable support from the fact that section 14 of the 
Act, which gives the Collector the right to institute a suit for the recovery of the 
cost of the protective works, contemplates a suit only against any landholder upon 
whom a notice shall have been served under section 10, section 11 or section 12. 
This indicates that the right of suit does not depend upon any of the proceedings 
under the earlier sections but only upon the proceedings subsequent to the Govern- 
ment order under section 9 of the Act. In order to make the landholder liable 
he must have been served with a notice either under section 10, 11 or 12 or neglected 
to pay the costs of the repairs in full or in part. Notice was admittedly served on 
the first defendant under section 10 of the Act but by the dates of the notice he had 
ceased to be the landholder. Therefore, under section 14 of the Act, the Collector 
would have no cause of action against the first defendant in any event. His cause 
of action lay only against the second defendant on whom notices have admittedly 
been served under section 10 of the Act. Mr. Rangaswami Iyengar, the learned 
advocate for the second defendant, has strenuously contended that according to the 
scheme of the Act, the cause of action is personal and lies only against.the landholder 
on whom the initial notices had been served and against whom the proceedings 
had first been instituted. This contention is not in accordance with the provisions 
-of section 14 giving the right of suit. No authority has been cited in support of 
this contention and I think the absence of authority is amply explained by the 
fact that the words of the Act are devoid of any ambiguity. ; 


In the result, I disagree with the finding of the learned Subordinate Judge 
that only the first defencant is liable. The decree is ordered to be sét aside and 
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the decree of the trial Court restored with costs both here and in the lower Courts, 
against the second defendant. The first defendant is not an appellant but it is 
conceded that the decree against him is wrong and has to be set aside. 


Leave refused. 
V.P.S. — Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


; PRESENT :—MR. JUSTICE CHANDRASEKHARA AYYAR. 
` PL. TL. Thenappa Chettiar by agent M. S. Ganesa Iyer .. Plaintiff* 
2 


The Indian Overseas Bank, Ltd. .. Defendant. 

Company—Shares— Transfer of—Application by a grantee under a registered will—Applicant in territories 
, under.military control of enemy—Non-applicability of section 83, Civil Procedure Code and rule 15 of the Defence 
of India Act to the case—Lien of company on shares subsists even after devolution of shares. 

Where the plaintiff, under a registered will was entitled to have the transfer of a certain number 
of shares of the defendant Bank, standing in the name of the testator, applied for such transfer in the 
registers of the company, but in the meanwhile he had gone to the Federated Malay States which 
passed under the military control of an enemy State (Japan), and the defendant company refused 
his request on grounds, inter alia, (1) that the plaintiff was an alien enemy and could not maintain 
the suit, (2) that the plaintiff’s title under the will was repudiated,(3) that the production ofa succession 
certificate by the plaintiff’s agent was not of the same force as a probate or letters of administration, 
and (4) that there should be a letter from the plaintiff expressly recognising the subsistence of.a lien 
in favour of the Bank on the shares to be transferred in respect of a sum of money due to the Bank’s 
branch at Kualalampur from the testator and in the absence of such a letter the Bank could not 
transfer in its registers the shares to a different name, 

Held: (1) Neither section 83 of the Civil Procedure Code nor the rules under the Defence of India 
Act applied to this case as the Federated Malay States is not a foreign country the Government of 
which is at war with Great Britain, and a Government based on military control is not the Govern- 
ment contemplated by section 83 ; rule 15 of the Rules framed under the Defence of India Act made 
it clear that what was prohibited and rendered penal was any commercial transaction or dealing with 
or for the benefit of the enemy which was not at all the case here. 


An Arbitration, In re, (1942) 1 K.B. 222, referred to. 


(2) Section 38 of the Indian Succession Act Jays down that the grant of a certificate of succession 
gives the grantee a good title to recover any debt or security and affords full indemnity to all persons 
dealing with him. f 

(3) The lien, if any, in favour of the Bank in regard to the amount payable to it by the testator 
would always attach to the shares in the hands of any one, notwithstanding the devolution of the 
shares. 


(4) Where the consent of the directors of a company was withheld for reasons which would not 
stand scrutiny and no objection was raised of a personal kind against a person applying for transfer 
on the ground that the shares had devolved by operation of law on him, to recognise such a power 
in the directors to refuse the transfer would be to countenance an abuse of powers vested in them 
for the due and efficient managemgnt of the company. 


T. L. Venkatarama Aiyar and G. R. Fagadisan for Plaintiff. 
V. V. Srinivasa Aiyangar and K. S. Rajagopala Aiyangar for Defendant. 
The Court delivered the following 


JupcmentT.—The plaintiff Thenappa Chettiar is the son of Lakshmanan 
Chettiar, who was for some time one of the directors of the Indian Overseas 
Bank, Ltd., the defendant. Lakshmanan Chettiar held 402 shares in the defen- 
dant Bank. Hedied on 1st December, 1940, leaving a registered will dated 28th 
November,1940. This will is Ex. P-1 and has been proved by its writer, P.W. 1. 
Under the will, it is provided that the plaintiff Thenappa should get the Bank 
shares transferred in his own name and manage all the family properties as 
guardian for the other male children till they attain majority ; he was to collect 
the outstandings and pay the debts due and was also to sell, purchase or transfer 
all movable and immovable properties at Karaikudi as he considered proper. 


On goth December, 1940, the plaintiff applied to the Bank for transfer of the 
402 shares in his name, relying on the will, a registration copy of which he enclosed. 





* O, S. No, 83 of 1942. 2nd March, 1943. 
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This letter is Ex. P-2. The defendant Bank recorded the copy of the will in their 
books and returned it to the plaintiff. As the transfer of the shares was not effected, 
the plaintiff, who had by that time gone to Burma and the Federated Malay States, 
wrote Ex. P-5 on 12th April, 194.1, to the Bank asking for the transfer and the return 
of the share certificates. This was followed up by a telegram on 22nd April, 1941, 
Ex. P-6. The Bank sent a reply, Ex. P-7, on 24th April, 1941, stating that the 
directors had postponed consideration of the transfer of the shares pending the 
plaintiff’s return. Š 


By their letter of the 12th of May, 1941 (Ex. P-10) the Bank intimated to the 
plaintiff, who was then at Klang, Federated Malay States, that the shares would be 
transferred in the joint names of himself and the minor sons of Lakshmanan Chettiar, 
but that, if the shares were to be transferred in the plaintiff’s sole name, probate 
of the will was necessary. In the meantime, the plaintiff was asked to make arrange- 
ments for paying the further call of Rs. 30 per share due on ist June, 1941. The ` 
plaintiff wrote Ex. P-11 stating that he was not able to take out probate then as he 
was otherwise engaged in Klang and that he would arrange to get the shares trans- 
ferred as soon as he came over to India, which he expected to be within six months’ 
time. On 3rd October, 1941, the plaintiff’s agent M. S. Ganesa Aiyar wrote to 
the defendant Bank sending a sum of Rs. 12,060, being the call money in respect of 
certain new shares issued, and pointing out that the delay in transfer of the shares 
from the name of Lakshmanan Chettiar to the name of the plaintiff was entirely 
due to the Bank. The Bank wrote on the same date Ex. P-15 acknowledging the 
receipt of the amount Rs. 12,060 and stating that the question of transfer would 
be placed before the Board of Directors as it was a case where no succession certifi- 
cate or probate had been produced. The plaintiff’s agent wanted the scrips back 
for obtaining succession certificate and they were sent to him only on roth November, 

1941, as would be seen from Ex. P-19. 


Succession certificate was obtained by the plaintiff on 19th December, 1941, 
from the District Munsiff’s Court of Devakottah in I. A. No. 905 of 1941 in O. P. 
No. 20 of 1941 and the plaintiff’s lawyer wrote to the defendant Bank Ex. P-22 on 
19th January, 1942, sending the succession certificate and the share scrips and 
pointing out the enormous delay in effecting the transfer of the shares and asking 
thatit should be effected within 24 hours. The reply that the Bank wrote is Ex. P-23 
dated 22nd January, 1942. They say that the matter was receiving their attention but 
they would like to know in the meanwhile what arrangements were being made for 
liquidating a debt of 14,969 and odd dollars which the plaintiff’s father Lakshmanan 
Ghettiar owed the Bank in their Kualalampur branch. Mr. T. L. Venkatarama 
Aiyar, the plaintiff’s advocate, sent a reply on 26th January, 1942, Ex. P-24, pointing 
out that the question of transfer of the shares in the nane of the plaintiff had little 
to do with the discharge of the obligations of Lakshmanan Chettiar by which the 
plaintiff was necessarily bound. Ex. P-25 is the Bank’s reply in which they raise 
- another new objection, namely, that the agent should procure and forward to the 
Bank a letter from the plaintiff, who was then in the Federated Malay States overrun 
by Japan, recognising the Bank’s lien for the amount due by Lakshmanan Chettiar 
and consenting to be treated as a member of the Bank and to be entered in the 
register of its members as such. ‘They pointed out that the power-of-attorney, 
which the agent had, did not confer this power on him. Mr. T. L. Venkatarama 
Atyar urged in his reply, Ex. P-26, the difficulties in getting a letter from the plaintiff 
Thenappa, that his agent was prepared to give a letter if the Bank would be satisfied 
with it and stating that, as the shares were not proposed to be transferred to third 
parties and as it was only a case of the name of the legal representative being substi- 
tuted in place of the deceased, there was no necessity for any such letter. But the 
Bank would not accept the position thus taken and they said definitely in Ex. P-27 
dated 19th February, 1942, that 

“ the question of transfer cannot be proceeded with unless Thenappa Chettiar should agree to 


being registered as a member subject to the Memorandum and Articles of Association of the Bank and 
for the registration being effected without prejudice to the lien over the shares in our favour for the 
/ 
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amount due to us. The question of transfer is therefore awaiting further consideration by the Board 
pending receipt of the undertakings.” 

This was followed by the suit notice, Ex. P-28 dated 24th March, 1942, in which 
for the first time it was mentioned that the plaintiff had entered into an agreement 
with another Chettiar to sell the shares at advantageous rates and, that by reason 
of the default of the Bank to transfer the shares in his name, he lost the benefit of 
this bargain and had thereby sustained damages to the extent of Rs. 17,000 and 
odd. The reply notice to this is Ex. P-go. 


The suit is to compel the defendant Bank to register the 402 shares in the 
name of the plaintiff and to recover a sum of Rs. 20,000 as and by way of damages. 
Several defences have been raised. One is that the plaintiff is an alien enemy and 
could not maintain. the suit. The will under which the plaintiff claims is not 
admitted and the plaintiff’s title to get a transfer of the shares under the will or 
otherwise is repudiated. It is pleaded that the succession certificate is not of the 
same force as a probate or letters of administration. The. Bank also urges that 
it was justified in asking for a letter from the plaintiff expressly recognising the 
subsistence of the lien. The Bank had no notice of the contract to sell the shares 
to a third party and therefore no special damages could be claimed ; as a matter 
of fact, no damages were sustained by the plaintiff ; any way, the amount is highly 
exaggerated. 


Most of the objections raised by the Bank to the transfer of the shares appear 
to me to be captious and untenable. The will was executed -at Karaikudi and 
registered. The provisions in the will, conferring on the plaintiff power to collect 
outstandings, pay debts and manage the properties, clearly constitute the plaintiff 
an executor by implication, as even a tyro in the profession would have told the 
Bank, and yet we find the objection that the plaint has not stated whether any 
executor has been appointed under the will. ‘The will mentions Karaikudi as the 
place where it was executed. But objection is raised that the plaint does not dis- 
close by what law the will is governed. The Bank state in their letter of the grd 
October, 1941, that a succession certificate would do. But when this was produced, 
they took no notice of it and raised other obstacles to the transfer. The plaintiff 
himself wrote to the Bank two letters Exs. P-2 and P-5, wanting the shares to be 
transferred in his name and he also sent the telegram Ex. P-13. Still, the Bank 
wanted a letter of request from him consenting to be treated as a member and to be 
entered in. the register of members as such. The conduct of the Bank cannot but 
be described as evasive and dilatory right through and raises a suspicion about its 
bona fides.. 


It-was strenuously contended by Mr. V. V. Srinivasa Aiyangar the learned 
advocate for the Bank, that under Art. 42 of the articles of association of the Bank, 
“the executor or administrator of a deceased member shall be the only person 
recognised by the company as having any title to his share and the company is 
not bound to recognise the executor or administrator unless he shall have obtained 
probate or letters of administration.” I have pointed out already that the will, 
a registration copy of which was sent to the Bank, makes it perfectly clear that the 
plaintiff was an executor. As it is a mofussal will executed at Karaikudi, probate 
is not compulsory. Article 42 contemplates “ probate or letters of administration 
or other legal representation from a duly constituted Court in British India.” A 
succession certificate is such ““ other legal representation.” It is futile to contend 
that it enables only the collection of debts and has nothing to do with the transfer 
of securities. A succession certificate can be granted, not merely in respect of a debt 
but also in respect of a security, which is defined in section 370 of the Succession 
Act to include a share in a company. The application for a certificate has to set 
out the right in which the petitioner claims and also the debts and securities in 
respect of which it is applied for. ‘The grant of the certificate, specifying the debts 
and the securities, empowers the person to whom it is granted, not merely to receive 
the interest or the dividends on the securities, but also to negotiate or transfer 
them. Such a certificate was granted to the plaintiff under Ex. P-20 and the 
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grant was after security was taken from him for the shares of his minor brothers 
and in respect of the claim that the widow of the deceased Lakshmanan Chettiar 
set up as an heir to-her husband’s estate. This certificate, Ex. P-20, was forwarded 
to the Bank on 19th January, 1942. When this objection was thus met, the Bank 
started another objection altogether, namely, the existence of an overdraft account 
against Lakshmanan Chettiar in their Kualalampur branch to the extent of nearly 
15,000 dollars. Reference was made in the course of the argument to the notice, 
Ex. D-2, that the Bank got from the widow’s lawyer on 21st June, 1941. The Bank 
must have known perfectly well, if it had only cared to consult its legal adviser, 
that any objection on this score was not tenable after the issue of a succession certi. 
ficate on security taken from the plaintiff in connection with this very objection, 
which grant entitled him to deal with the shares. As a matter of fact the General 
Manager of the Bank admitted that transfers were made by the Bank on the basis 
of succession certificates. This answer also covers the point that the will is not 
valid as it deals with joint family property. Section 381 of the Succession Act lays 
down that the grant of a certificate gives to the grantee a good title to recover the 
debt or the security and affords full indemnity to all persons dealing with him. 


Equally unfounded was the objection to the transfer of shares in the absence 
of an express letter from the plaintiff as regards the subsistence of the company’s 
lien for the Kualalampur overdraft. Apart from the fact that the objection was 
raised for the first time only on 2nd F ebruary, 1942, in Ex. P-25—almost at the 
fag-end of the controversy between the parties which itself suggests that it was more 
or less an after-thought—there-does not appear to be any legal basis for the belief 
that the transfer of the shares in the name of the plaintiffin place of his deceased 
father would destroy the lien in the absence of any such express affirmation. Article 
29 which was referred to-in this connection provides no doubt, that “unless otherwise 
agreed, the registration ofa transfer of shares shall operate as a waiver of the com- 
pany’s lien, if any, on any such shares.” But this article deals with transfer as 
distinguished from transmission which is dealt with in article 43. ‘Transfer and 
transmission are quite distinct from each other. The former is based upon the act 
of parties ; the latter is the result of the operation of law. In the case of a trans- 
mission of shares, they continue to be subject to the original liabilities, and if there 
was any lien on the shares for any sums due, the lien would subsist, notwithstanding 
the devolution of the shares. On Lakshmanan Chettiar’s death, leaving the plaintiff 
and two minor children behind, the plaintiff became entitled to have the shares 
transferred in his name, and the will recognises this right. The lien, if any, would 
attach to the shares in the hands of the plaintiff. l 


The plaintiff could not give any such letter stating the obvious for the simple 
reason that he was then in territory occupied by the enemy, namely, the Federated 
Malay States. They would not accept any letter from the agent on the ground 
that the power of attorney did not authorise him to give any such consent. The 
plaintiff’s advocate pointed out the hollowness of the objection by his letters Exs. 


P-26 and P-28 but the Bank, for reasons not apparent, remained adamant. It is 
stated in Ex. P-28: | ; 


“I need hardly say that Thenappa Chettiar, as the heir of Lakshmanan Chettiar, would be 
liable to discharge whatever debts were left by Lakshmanan Chettiar and likewise whatever rights 
the Bank might have in regard to the shares by way of lien would continue against those shares in 
the hands of the legal representative also.” 
This position is unexceptionable and it was in my opinion wrong on the part of thé 
Bank to have ignored it and to have insisted on ‘a letter containing an express recog- 
nition of the.lien, a letter which the plaintiff could not send, because he was in enemy 
occupied territory then. This objection is not so bad, as the demand for a letter 
of consent to be a member of the Bank after three communications from the plaintiff 
requesting the transfer of the shares in his name in the Bank’s registers ; but it.is 
bad enough. If the money due on the further call has not been paid so far, the 
default is entirely due to the Bank, in not having made the transfer, as would be 
apparent from a perusal of Exs; P-8,'P-10, P-11 and P-12. ; ; 
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, Great stress was laid on the right of the company to refuse to admit any person 
as a member without assigning reasons and attention was drawn to articles 36 and 
43.1n this connection. Article 36 deals with the power of the directors in their 
absolute and ‘uncontrolled discretion to refuse to register any proposed transfer of 
shares even in a case where the proposed transferee is already amember. Article 43 
deals with the devolution or transmission of shares on the death or bankruptcy of 
any member, and even here, the person on whom the shares devolve cannot insist 
on any right to be registered as a member, the directors not being under any obliga- 
tion to accord consent to the transfer. The law on the subject is found in Bede 
Steam Shipping Company, Ltd., In ret, where the earlier decisions in Ex parte Penney = 
In re Coalport China Go.? and In re Bell Brothers* are all considered and discussed. 
The right of transfer is absolute as it is inherent in the ownership of the shares, but 
it can be restricted by contract, which has to be found in the articles of association. 
Even in a case.where the power to refuse registration is conferred in absolute terms, 
the refusal must not be arbitrary. Provided they act in a bona fide manner, the 
directors are not bound to give any reasons. But if they give reasons, the Court 
can examine them, but it will not overrule the decision of the directors merely on 
the ground that.it would have reached a different conclusion. If the directors 
refuse registration on any wrong principle, their act can be rectified. The true 
legal position as regards this discretionary power of directors to refuse or reject 
transfers is thus stated in the 11th edition of Buckley on Companies at p. 139: 

“Tf the directors do give their reasons, the Court will then consider whether they are legitimate 
or hot, that is, whether the directors have proceeded on a right or wrong principle, and will overrule 
their decision, if their reasons are not legitimate, but not, if they are legitimate, merely because 
the Court would not have come to the same conclusion. The Court will also overrule the directors’ 
decision where, although they have given no reasons, it is proved that they have acted on a wrong 


principle or otherwise than bona fide. The principles applicable are exactly the same whether the 
power of rejecting transfers is absolute or limited to particular grounds.” 


In the present case the directors have assigned reasons none of which appears 
to me to be tenable or sound. The absolute and uncontrolled discretion referred 
- to in article 36 is not repeated in article 43 where we find the transmission clause. 
It is doubtless true that the directors are not under an obligation to give their 
consent, but they cannot withhold it arbitrarily on wholly unreasonable or frivolous 
grounds. I am fully alive to the distinction between the right to a share or shares 
in. thé company and a right to be treated as a member of the company holding 
the share or shares. When consent is withheld for reasons which cannot stand 
scrutiny and no objection is raised of a personal kind against him on whom the 
shares have devolved by operation of law, to recognise a power in the directors to 
refuse the transfer is to countenance an abuse of powers vested in'them for the due 
and efficient management of the company. 


Not satisfied with the objections they had raised prior to the institution of the 
suit, a fresh obstacle was sought to be thrown in the plaintiff’s way by the plea 
that he could not-maintain the suit, as he isan alien enemy. The plaintiff Thenappa 
went to the Federated Malay States somewhere in 1941 and is still there presumably. 
As the territory has been overrun by Japan after the outbreak of hostilities between 
Japan and Great Britain in December, 1941, the argument is raised that the plaintiff 
should be treated as an alien enemy within the meaning of the law and therefore 
disentitled from maintaining the suit either by himself or through his agent Ganesa 
Aiyar. Section 83 of the Code has-no application as the Federated Malay States 
is not a foreign country the Government of which is at war with the United Kingdom 
. of Great Britain and Ireland. Mere military occupation by an enemy is not 
enough. ‘The lawful and recognised government of the foreign country must be at 
war. A Government based on military force is not the Government contemplated 
by the section. The Defence of India Act and Rules do not apply either. It is not 
enough that Klang-which was the place where the plaintiff was last residing, is in 





Yr. (1917) I Ch. 123. l 3. (1895) 2 Ch. 404. 
2. (1872) 8°Ch. 446. : 4. 65'L.T. 245. 


206 THE MADRAS LAW JOURNAL REPORTS. [1943 


the occupation of Japan. Before it can be described as enemy territory, we must 
also say that it was not an area in the occupation of His Majesty or of a State allied 
with His Majesty. There is no proof of any kind, and we cannot assume this in 
favour of the defendant, that the plaintiff has been carrying on any business in the 
place where he is now residing and can therefore be said to be trading with the 
enemy. Part 15 of the Rules makes it clear that what is prohibited and rendered 
penal is any commercial, financial or other intercourse, or dealings with, or for the 
benefit of the enemy. A very helpful caseon this subject is found in.In re An 
Arbitration}, 


On the question of damages, I ruled at the commencement of the trial, that 
the plaintiff was not entitled to give any evidence of the special contract he entered 
into with a third party for the sale of the shares. The plaintiff called upon the 
Bank even as late as January, 1942, to transfer the shares in his name and gave them 
some time todo so. Ifthe Bank had complied with this demand, they would have 
been under no obligation to pay any damages on the basis of the contract with a 
third party which was much earlier. When the plaintiff alternatively claimed 
general damages on the footing of difference in the then and present market rates 
of the shares, objection was raised that he could not do so as there was no such ' 
claim laid in the plaint on this basis. But I held in my order of the 5th February 
that it was open to the plaintiff on the allegations in the -plaint to ask for general 
damages on the. basis of a fall in the market prices of the shares between the date of 
the final refusal of the Bank to comply with the plaintiff’s demand and now. The 
plaintiff has not succeeded in showing that there was any such fallin the value of 
the shares._ D. Srinivasan, Manager of the Stock Exchange Association, merely 
stated that the Bank shares were quoted at Rs. 100 and Rs. 95 in January, 1942, and 
that the present quotation was Rs. 75 per share. The quotations were only notional 
- and prevailed only as between the members of the association. They were not 
based on any actual transactions. He admitted that there was no transaction of 
sale in the shares from 15th January, 1941 to 22nd February, 1942. His having 
heard of a transaction on 23rd February, 1942, at Rs. 81 per share dividend is no - 
evidence. -P. W. 3, Kuppuswami Aiyar, isa clerk in Swastik & Co., Stock-brokers, 
Madras. Fortnightly reports of prices of shares are published by his firm. The 
report, Ex. P-31, dated 23rd January, 1942, quotes the price of the share at Rs. 100 
and the rate for February, 1943, is given as Rs. 78 as per Ex. P-32. But he had to 
admit that the quotations did not always represent actual transactions and that 
he did not personally know if there was any sale or purchase of the defendant-Bank’s 
shares during the relevant period. Mr. Sadasivam, the General Manager of the 
defendant Bank,.examined as D. W. 1, said that there were no transactions to his 
knowledge from 15th December, 1941.to 20th January, 1942 and that there was 
only a nominal market because of the war conditions that had come into existence. 
The plaintiff has not established any general damages representing a fall in the 
price of the shares now as compared with the prices prevalent in January, 1942. 


“The fact that the plaintiff has not been able to prove any loss sustained by him 
-by reason of the refusal on the part of the Bank to transfer the shares to his name 
does not however destroy his right of action to have the wrong rectified and get 
some damages for the breach by the defendant Bank of its legal obligation to the 
plaintiff in the matter of the shares. He is entitled to nominal, if not substantial 
` damages ; and I award Rs. 250 under this head, besides decreeing the rectification 
of the Register of Members as claimed in prayer (a) of paragraph 22 of the plaint. 
He will get costs only on this part of his claim and not on the claim as regards 
damages which he has grossly inflated. There will be no order as to costs in 
favour of the defendant. 


+ KG © Decreed in part. 
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[THE FEDERAL COURT OF INDIA.) 
(On appeal from the High Court of Judicature at Calcutta.) 


PRESENT :—Sir S. VARADACHARIAR, Chief Justice, Mr. JUSTICE ZAFRULLA 
Kuan AND MR. Justice ROWLAND. 
Emperor .. Appellant* 
0. 
Benoari Lall Sarma and others | .. Respondents. 
Special Criminal Courts Ordinance (II of 1942)—Constitutional validity of provistons—Government of India 


Act (1935), sections 205, 223 and 311—High Court's jurisdiction if can be validly taken away by Ordinance— 
Ordinance if affects jurisdiction of Federal Court—Delegation by Governor-General to executive authority. 


It cannot be said that the Special Criminal Courts Ordinance (II of 1942) was beyond the power 
of the Indian Legislature and the Governor-General’s Ordinance making authority for the reason 
that it affected the jurisdiction of the Federal Court in so far as it took away the appellate and revisional 
jurisdiction of the High Court. Under the express terms of section 223 of the Government of India 
Act, 1935, it is within the power of the Indian Legislature to alter the jurisdiction and powers of the 
High Court; and undoubtedly the Governor-General has power to legislate by Ordinance in case 
of emergency in respect of the powers and jurisdiction of the High Courts. 


Per Varadachariar, G.J. “and Zafrulla Khan, J. (Rowland, J., contra.)—The Special 
Criminal Courts Ordinance has not by itself repealed sections 5, 28 and 29, Criminal Procedure 
Code (which repeal is necessary before the special jurisdiction and powers conferred by the 
Ordinance and the special procedure prescribed therein can take effect) and notwithstanding 
drafting devices it is only the order of the executive authority passed under sections 5, 10 or 16 of 
the Ordinance, in respect of each case or group or class of cases that in fact operates to repeal those 
provisions of the Code to divest the regular Courts of their jurisdiction and to invest the special Courts 
with jurisdiction to try any particular case or group or class of cases. Such executive orders cannot. 
in Jaw have any such effect and sections 5, 10 and 16 of the Ordinance are open to objection as having 
left the exercise of the power thereby conferred on executive officers to their absolute and unrestricted 
discretion without any legislative provision or direction laying down the policy or conditions with 
reference to which that power is to be exercised. The powers of the High Court though in form 
taken away by section 26 of the Ordinance are in fact taken away only by the order of the executive 
officer and accordingly the special Courts have no jurisdiction to try and convict accused persons. 


Per Rowland, J.—The power to bring about the exercise of jurisdiction by a Special Judge and 
the ousting of the jurisdiction of the ordinary Courts, could be delegated by the Governor-General 
if the form in which it was delegated was that of an authority to make rules. If there is power to so 
delegate it is not for the Court to dictate the form and manner in which that power is to be exercised. 

S.N. Banerji and Amiruddin Ahmad instructed by B. Banerji, Agent, for the Crown. 

Sir Brojendra Mitter, Advocate-General of India and H. R. Kazimi instructed by 
K. Y. Bhandarkar, Agent, for the Governor-General in Council. 


Sardar Raghbir Singh, N. G. Chatterjee, S. B. Sinha and Rai Bahadur Harish Chandra 
instructed by Sardar Ranjit Narula, Agent, for Respondents. 


Appeal against the judgment of the High Court of Judicature at Calcutta 
(Derbyshire, C.J., Khundkar and Sen, JJ.), dated 21st April, 1943.} 


The Court delivered the following 


Jupements: Varadachariar, C.F. (Kafrulla Khan, f., concurring).—This 
is an appeal by the Crown from a judgment of a Special Bench of 
the Calcutta High Court in a criminal revision case. It seeks the 
reversal of a pronouncement by the High Court to the effect that 
certain provisions of an Ordinance (entitled the Special Criminal Courts 
Ordinance) published by the Governor-General early in 1942 are void or ultra vires 
the Governor-General. It is sufficient at this stage to say that the Ordinance provides 
for the constitution of three classes of Courts of criminal jurisdiction, described as 
Special Judges, Special Magistrates and Summary Courts and empowers Provincial 
Governments to appoint to these offices persons with specified qualifications. The 
classes of cases to be tried by these tribunals are defined in terms which have given 
rise to the main contentions advanced in the case and this portion of the Ordinance 
will require detailed consideration. ‘The Ordinance fixes the maximum sentence 
which each of these tribunals can impose and declare that certain provisions of the 
Criminal Procedure Code as to the mode of trial, for example, those relating to 
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commitment, trial by jury, etc., are inapplicable to proceedings under the Ordinance. 
The provisions of the Criminal Procedure Code relating to summoning of witnesses, 
recording of evidence, granting of bail, granting of adjournments, etc., are , also 
modified. A right of appeal is given in certain cases from the decisions of Summary 


. Courts to Special Magistrates and in certain cases appeals lie from the decisions of 


Special Magistrates to Special Judges. There is however no appeal from the 
decision of a Special Judge, but a limited provision is made for what is described 
as a “review” by a person nominated by the Provincial Government from among 
the Judges of the High Court. Except as stated above, there is to be no right of 
appeal from any order or sentence of a Court constituted under the Ordinance 
and no Court is to have authority to revise such order or sentence or to transfer any 


_case from such Court or to make any order under section 491, Criminal Procedure 


Code, or have any jurisdiction of any kind in respect of any proceedings of any such 
Court. It is ‘finally declared that the provisions of the Criminal Procedure Code 
shall apply to proceedings under the Ordinance except in so far as they are incon- 
sistent with the provisions of the Ordinance. The preamble recites that an emergency 
has arisen which makes it necessary to provide for the setting up of Special Criminal 
Courts. Section 1 (3) however enacts that the Ordinance shall come into force 
in any Province only if the Provincial Government, being satisfied of the existence 
of an emergency arising from a hostile attack on India or on a country neighbouring 
on India or from the imminence of such an attack, by notification in the Official 
Gazette, declares it to be in force in the Province. A later amendment added “ any- 
disorder within the Province ” to the emergency causes enumerated in the clause. 


The Ordinance was brought into force in Bengal early in April, 1942. The 
respondents here, who were the petitioners before the High Court, were tried by a 
Special Magistrate functioning under the Ordinance and sentenced to rigorous 
imprisonment for a term of two years. They invoked the revisional jurisdiction 
of the High Court, contending that the Ordinance was ultra vires, and that the 
revisional jurisdiction was therefore not excluded by section 26 of the Ordinance. 
On the same ground, they contended that the Special Magistrate had no jurisdiction 
to try them. ; 


A variety of arguments seem to have been urged before the High Court, in 
support of the revision petition. It is at present sufficient to refer to two of them : - 


(1) Section 72 gives the Governor-General power to make an Ordinance 
only in cases of an existing emergency, to be determined by the Governor-General 
and not in a case of a future or prospective emergency, the existence of which is 
left to the Provincial Government to decide. 


` (2) The purpose of the Ordinance can be effectuated only by legislation ; 
but in the most essential matters, the Ordinance does not legislate ; it leaves it to 
the Provincial Government or to someone empowered by the Provincial Government 
to do so. These matters are (a) exclusion of interference by the High Court with 
the orders of the Special Courts under the Ordinance ; (b) the setting up of Special 
Courts ; and (c) the conferring upon those Courts of jurisdiction to try particular 
cases or class of cases. í. 


On the first question, the Chief Justice and Khundkar, J., accepted the con- 
tention advanced on behalf of the Crown. But Sen, J., was of the opinion that as 
the Ordinance showed on its face that in the opinion of the Governor-General 
an emergency necessitating the measure had not arisen at the time of its pro- 
mulgation, it was ultra vires the Governor-General. He also held that the Ordinance 
was ultra vires on the additional ground that the Governor-General had delegated 
to the Provincial Government the function of deciding whether or not an emergency 
requiring the application of the Ordinance had arisen. The second question. was 
split up into several sub-heads to facilitate discussion. In the end, the learned 
Chief Justice held that, : 

“as the Ordinance in sections 5, 10, 14 and 16 empowers persons other than duly authorized 


Legislatures to repeal ad hoc certain provisions of the Criminal Procedure Code and of the Letters 
Patent of the High Court,” 
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it was so far invalid. Khundkar, J., stated his conclusion as follows : 


“The power which has been given by the Ordinance to the Provincial Government is a power 
to effectuate the jurisdiction of Special Criminal Courts by making orders in individual cases or 
groups of cases and the exercise of that power is entirely unconfined by any rule or condition . « 
Section 72 in schedule IK, Government of India Act, 1935, does not authorize the Governor-General 
to leave it to the Provincial Government to make provision in this way for the jurisdiction of the 
Special Courts contemplated by the Ordinance.” i 


Sen, J., did not deal with this question independently, as he felt that he could 
not usefully add anything to what the Chief Justice and Khundkar, J., had stated 
on the point. In the result, the High Court held that the present respondents 
had been convicted by a Court which had no jurisdiction to deal with them and 
they accordingly directed their release, apparently in the exercise of their powers 
under section 491, Criminal Procedure Code; they however added that the res- 
pondents should be re-arrested and dealt-with in the ordinary Courts, according 
to the ordinary process of law. ' 


As one reads the summary above given of the provisions of the Ordinance, 
it cannot escape notice that from the point of view of jurisdiction and powers, it is 
‘the High Court’ that has been most affected. The Summary Courts function 
alongside the Subordinate Magistrates under the Criminal Procedure Code and the 
Special Magistrates alongside the First Class Magistrates under the Code and the 
Special Judge alongside the Sessions Judge: only they have been invested with 
increased powers and provided with a greatly simplified procedure. Excepting 
for a limited provision in section 13, the High Court is deprived of all powers over 
and concern with the administration of criminal justice in the cases dealt with under 
the Ordinance, deprived even of its powers of transfer or revision and of its special 
power under section 491 and all this happens, not in respect of special crimes declared 
as such by the Ordinance, nor of crimes specially arising out of the war emergency 
or internal commotion, but even in respect of ordinary crimes under the Indian 
Penal Code. It was, to say the least, an embarrassing position for the High Court 
to be called upon to examine the validity of a law which has meted out such treatment 
to itself. The restrained observation of the learned Chief Justice that ‘‘ the position 
is a difficult one for us to deal with”? seems true in a wider sense than the context 
may suggest. l 
“The provisions of the impugned Ordinance may now be examined in some 
detail. It will be convenient to group them under three heads : 


(a) Provisions constituting the new or Special Courts, defining their powers 
and regulating their relations inter se; (b) provisions stating the differences in the 
procedure governing trials, appeals, etc., between cases tried by the ordinary criminal 
Courts and cases tried by the Special Courts ; and (6) provisions defining or marking 
the cases to be tried by the Special Courts and taking them out of the category 
of cases which in the normal course would have been tried by the ordinary criminal 
Courts. “A 

_ Head (a) may be brief? dealt with, as there is little comment to make thereon. 
Sections 3, 4, 9 and 15 provide for the constitution of the special Courts, sections 5, 
4, 10, 12, 16 and 18 lay down the limits of their jurisdiction and powers and sections 
13 and 1g regulate the relations between them in the matter of appealability. Sec- 
tion 8 provides for the “review ” in certain cases of the decisions of a Special Judge 
by a Judge of the High Court nominated by the Provincial Government. . . 


The provisions relating to head (b) may. be sub-divided into two categories 
or. considered from two points of view : (1) as they affect the protection or privileges 
secured td an accused by the ordinary law, and (2) as they affect the jurisdiction 
and powers of the High Court in particular. Under the first sub-head, the following 
provisions may be noted. Section 27 saves the application of the Criminal Procedure 
Code and of other laws to proceedings before the Special Courts, to the extent they 
are not inconsistent with the provisions of the Ordinance. See also section 2 (2). 
There are.certain changes introduced by the provisa_to seciion-6. (1), by. section 
13 (2) and section 19 (2), by sections 17, 21, 23, 24-A and 25, some of which at any 

27 ° 
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rate are serious enough. But as they do not bear on the questions raised for decision 
in the case, we pass them by with a brief notice. The Special Judge corresponds 
to the Sessions Judge under the Code, but the necessity for commitment and the 
- requirement of trial by jury (or with the aid of assessors, as the case may be) are 
dispensed with, and he is directed to follow the procedure applicable to warrant cases. 
The finality of his decision, subject to review in certain cases by a person nominated 
from among the Judges of the High Court, is provided for by section 8 already referred 
to. As regards proceedings before the Special Magistrates and the Summary 
Courts, there is no radical departure from the procedure under the Code except 
that the right of appeal has been restricted. Pausing here for a moment, two results 
. flowing from the provisions already referred to may be noted: (1) Any sentence 
. passed by a Special Magistrate (who corresponds to a First Class Magistrate) is 
absolutely unassailable if it is a sentence of fine, whatever the amount may be— 
and ‘section 12 fixes no limit to the fine he may impose—or if it is a sentence of 
imprisonment for a term not exceeding two years. (2) While a right of appeal is 
allowed in cases where the maximum sentence imposed does not exceed seven 
years, such right is denied in cases where heavier sentences, including the death 
penalty, are imposed, when the appeal will ordinarily lie to the High Court. It is 
not a recognition of the High Court as such, when the normal cursus curiae is excluded 
and: an undefined power of “ review ” is conferred on a person nominated by the 
Government, though it be from amongst the Judges of the High Court. [Sub-head 
(2)]. The provision which vitally affects the jurisdiction and powers of the High 
Court is that contained in section 26 of the Ordinance whereby, without any reference 
to the High Court by name, all authority to revise the order or sentence or to 
transfer any case or to make any order under section 491, Criminal Procedure 
Code, and all other jurisdiction of any kind is excluded in respect of any proceedings 
of the Special Courts. In view of the obvious anxiety of the framers of the Consti- 
tution, as shown by section 223, Constitution “Act, and para.13 of the Instrument of 
Instructions, to preserve the powers and prestige of the High Courts unimpaired, 
the effect and the implications of this section of the Ordinance require to be closely 
examined. It may generally be stated that sections 435, 439 and 526, Criminal 
Procedure Code, ensure supervision and control by the High Court over the sub- 
ordinate judicjary, particularly the magistracy, and section 491 (which in India 
replaces the general law relating to habeas corpus) invests the High Court with the 
means “of putting a veto upon any proceeding not authorised by the letter of the 
law.” and in effect “determines the whole relation of the judicial body to the 
executive ’? (Dicey’s Law of the Constitution, Edn. 9, p. 222). The High Court 
is deprived of both these kinds of power when any case is dealt with under the 
Ordinance. It is not without reason that for more than three quarters of a century 
it has been deemed necessary and proper to keep the revisional powers of the High 
Court under the Criminal Procedure Code much wider than revisional powers 
under thé Civil Procedure Code (115, Civil Procedure Code). Apart from the 
importance of safeguarding the life and liberty of the subject, the difficult position 
of the magistracy in this country demands it, as much in the permanent interests of 
the magistracy itself as in the interests of the citizen. Those who are familiar with 
the pages of the Indian Law Reports know how this revisional power has justified 
itself, -But as has been frequently pointed out, the existence of this power even in 
reserve is a potent and wholesome influence, apart from its actual exercise. That 
its existence is as much called for to-day as it was in the middle of the last century 
will appear from three instances which we take at random, 

- ' In a recent case before the Chief Court of Sind, Jam Nabi Bakhsh v, Emperor}, 
the learned Judges (Davies, C.J. and Weston, J.) had to deal with an order ofa 
District Magistrate permitting the withdrawal of a prosecution in one case and 
ordering further enquiry (under section 436) in a counter case. The facts and 
circumstances set out in the judgment speak for themselves. One or two passages 
will serve to show what the learned Judges felt about the proceedings in the Court 
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below. The Public Prosecutor is stated to have appeared “in his capacity as a 
private advocate ” in the petition for further enquiry and ““as Public Prosecutor ” 
in the connected proceedings wherein he asked for leave to withdraw the prose- 
cution from the District Magistrate who had transferred the complaint to his own 
file. The learned Chief Justice says : 

“ This, in our opinion, was a most improper procedure. It is our experience in this Province 
that Public Prosecutors do not withdraw cases except upon instructions of the District Magistrate, 
who in this case presided in the Court. These proceedings, we think, merely illustrate the difficulties 
which arise when the District Magistrate fails to follow in letter and in spirit the provisions of the 
law by which he himself is bound and which it is his duty to respect . . . . We think that 
in accepting the application the District Magistrate allowed himself to be used in a manner which, 
in our opinion, was clearly subversive of the proper administration of justice in his District.” 

The other two instances are recent cases heard in the Allahabad High Court 
~one by Ismail, J., and the other by the learned Chief Justice. They have not yet 
been reported, but as they were noticed in the press, we requested the Allahabad 
High Court for, and by their kind courtesy have been furnished with copies of the 
two judgments. It so happens that both of them are cases tried under the Special 
Criminal Courts Ordinance and in both instances the learned Judges of the High 
Court before whom the matter was attempted to be brought found that the charges 
against the accused had nothing to do with the recent disturbances or with any 
subversive movement ; and, though they were of the opinion in both the cases 
that the conviction was wrong, they felt helpless to do anything in the matter, 
because of section 26 of the Ordinance. They had to console themselves with an 
expression of their opinion as to what the law was. In the first case, Emperor v. Charan 
Das, all that appeared in the evidence was that one day a man was found by the 
police to have in his house small change to the extent of Rs. 99. How he came 
by it, and when and whether it came to him at all after the rule under the Defence 
of India Act about acquisition of coins had been framed, there was nothing in the 
case to show and yet he was convicted and sentenced to eighteen months’ rigorous 
imprisonment. There was no right of appeal nor the power of revision; and 
this is what the learned Judge says in the course of his judgment : 

- “ Ifmy interpretation [of the rule] is correct, it follows that the accused has been wrongly convicted 
e - +. In the present case, I have gone into the merits of the question because I feel that the 
conviction of the accused is illegal upon a correct interpretation of sub-clause (d). [Rule go (2) (d) 
of the Defence of India Rules]. 

In the case before the learned Chief Justice, Emperor v. Panda Inderjit? a father 
and three sons belonging to a zamindar family paying a Government revenue of 
Rs. 5,000 per annum and income-tax of Rs. 1,000 per annum were found ‘to have 
157 maunds of wheat stored in their house and some unlicensed arms. On a 
prosecution under rule 81, Defence of India Rules, each of the four members was 
fined Rs. 2,000 (rupees two thousand). The learned Chief Justice says: ““ I cannot 
refrain from observing that the amount of fine imposed by the Special Magistrate 
was to my mind preposterous”? and he adds that but for the provisions of the 
Ordinance, 

“I would have taken cognizance of the case in the exercise of my revisional jurisdiction and, 
in that case, I would have set aside the fine imposed on each of the three sons. I however am unable 
to do so as the provisions of section 26 of the Ordinance debar me.” 

There was however an application before the learned Judge objecting to the 
trial by the Special Magistrate, in view of a notification of the Provincial Government 
and that gave him an opportunity to say what the Magistrate should do. He said : 

“ I am alive to the fact that, in his capacity as Special Magistrate, Mr. Brij Bahadur is immune 
from the judicial supervision of this Court. He must however appreciate that he is also a Magistrate 
of the first class and in that capacity he is under the immediate subordination of this Court. It is 
therefore his duty to take note of all the observations contained in this order and. . . . decide 
to try the case according to the ordinary law.” 

Under section 526, Criminal Procedure Code, the High Court can direct 
the transfer of a case from one Court to another, if it is made to appear that a fair 
and impartial inquiry or trial cannot be had in the former Court. This provision 
has no doubt been often resorted to by the accused without sufficient justification 
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and unnecessary delay and obstruction have thereby been caused. But none can 
take exception to the soundness of the principle embodied in it or to the need for 
its exercise in appropriate cases. In the first instance, the Ordinance excluded 
this power without substituting any other provision to meet such a contingency 
[section 14 and section 16 (2) could hardly be held to be a substitute]. Later on, 
certain limited powers of transfer have, by sections 25-A and 25B, been conferred 
upon the District Magistrate, the Sessions Judge and the Provincial Government ; 
but: the exclusion of the High Court’s powers stands. l 


We have been reminded that the way the High Court’s powers have been dealt 
with in the Ordinance is a question of policy with which the Court is not concerned. 
This ignores the bearing of this circumstance on the decision of the question whether 
the exercise of the power conferred on the Provincial Government or the District 
Magistrate under sections 5, 10 and 16 of the Ordinance can be described, in the 
language of some of the cases, as merely doing something ancillary, subordinate, or 
incidental, or by itself involves results of such seriousness and magnitude that its 
exercise could not have been legally entrusted to these authorities. This has also 
an important bearing on the question of the relation of the Ordinance to the pro- 
visions of section 223, Constitution Act. Proceeding now to head (6), the relevant 
provisions are those contained in sections 5, 10 and. 16 of the Ordinance. Sections 
ro and 16 run in the same terms as section 5, except that in section 16 the District 
Magistrate or the Ghief Presidency Magistrate has been substituted for the Provincial 
Government. It will therefore be sufficient -to note the terms of section 5. It 
‘provides that 

“A Special Judge shall try such offences or classes of offences or such cases or classes of cases 
as the Provincial Government or a servant of the Crown empowered by the Provincial Government 
in this behalf may by general or special order in writing direct.” 

A later amendment refers to cases transferred under section 25-A, but such 
cases need not be separately considered, as they must have been instituted in some 
other Special Court in accordance with the provisions of the Ordinance. It is at 
this stage necessary to stress the fact that the Ordinance has not repealed the Criminal 
Procedure Code in whole or in part or declared it or any of its provisions inoperative 
in any part of the country or in respect of any defined categories of crimes: AH 
that has been done is to provide that in respect of proceedings before the Special 
Courts, the provisions of the Code shall apply only so far as.they are not inconsistent 
with the Ordinance, and even the provision in section 26 excluding the powers of 
revision, habeas corpus, transfer, etc., is governed by words referring to the acts of 
or proceedings in the Special Courts. It is therefore important to consider (in the 
words of Khundkar, J.) how ‘‘ the field of trial by Special Courts is demarcated 
from the field of trial by ordinary Courts or the category of cases to be tried by the 
Special Courts has been .carved out.” 


To appreciate the force of the criticism against the provisions of sections 5, 10 
and 16, it will be useful to know how they are being worked in Bengal, as it has 
not been suggested, that that method of administration is not in conformity with 
the Ordinance. ` Sa far as is known, no general rules similar to statutory rules or 
by-laws have been framed to demarcate the field. Of course, the Ordinance does 
not require such general rules to be framed and much less to be published. Announce- 
ments in the Gazette seem to have authorized the District Magistrates of certain 
districts to exercise the powers of a “servant of the Crown ” under sections 5 and 10 
of the Ordinance. Circulars seem to have been issued by the Secretary to the 
Government giving instructions as to how the District Magistrates should exercise 
their powers under these ‘sections. The case out of which this appeal has arisen 
was tried by a Special Magistrate as the result of the specific order to that effect 
by the District Magistrate. In another instance, the District Magistrate is said 
to have made an order to the effect that ‘‘cases arising out of the recent disturbances 
shall be tried-by Special Magistrates.” Cases are said to have accordingly been 
brought before Special Magistrates on a certificate from the police to the effect 
that the-cases .arose.out. of the recent disturbances. The learned-Chief Justice of 
the Calcytta High Court felt constrained to observe : = 
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“ This is extremely unsatisfactory from the point of view of the subject. It makes the police 
the arbiter of a man’s right as to how he shall be tried—” 
we may add, also the authority to decide whether the High Court can exercise 
any of its powers in the matter or not. Again, the Chief Justice said : 

“ The man’s rights as regards appeal and revision are not pre-determined by law . . . No 
man knows which Court he may be tried in. That is left to the District Magistrate nominally to 
decide ; in fact it may be decided by the police.” 

In another part of his judgment, the Chief Justice stated that a circular received 
-fromthe Government of Bengal intimated ‘‘ that District Magistrates are instructed 
to use the Ordinance only in cases of hoarding and profiteering.” ‘These are 
offences created by the Defence of India Rules and have nothing to do with the 
kind of disorder contemplated in section 1 (3) of the Ordinance. In the Allahabad 
cases ‘already referred to, it is on the other hand stated that instructions have been 
issued by: the United Provinces Government that the Ordinance procedure should 
be utilised only in cases arising out of “ the recent disturbances or connected with the 
existing subversive movement.” We refer to these facts not with a view to express 
any opinion on the merits or demerits of this state of the law or of the administration 
of criminal justice, but only to show that. whatever the intention and purpose of 
the Ordinance gatherablé’ from the preliminary provisions may be, sections 5 
10 and 16 are so worded that the Ordinance procedure can be utilised ‘by the exe- 
cutive authorities at their will and pleasure, against anybody, for the trial of any 
crime, without any restriction imposed or guidance given by the Ordinance as to 
the cases to which its indisputably drastic provisions are to be applied. One aspect 
of the question accordingly arising for decision in the case is whether sections 5, 
10 and 16 of the Ordinance do not in effect delegate to the executive authorities 
therein specified power which should have been exercised by the legislative authority. 


In the latter part of 1942, the question of the validity and effectiveness of the 
impugned Ordinance seems to have come up for decision before four other High 
Courts: See Salig Ram v. Emperor, Sitao v. Emperor®, Sheo Baran Singh v. Emperor? 
and Emperor v. Shreekant Pandurang Ketkar*. In all these cases, the Ordinance was 
held ‘to be valid and effective. A variety of points have been discussed in the 
judgments delivered in those cases, including the question of the sufficiency of the 
declaration of emergency discussed at length by Sen, J., in the present case. But 
so far as we can gather from the judgments, the particular line of criticism which 
has met with unanimous acceptance at the hands of the Calcutta Bench in this 
case does not appear to haye been advanced or discussed in those cases. It has 
no doubt been held in all of them that on the terms of the Ordinance, there was 
no delegation of legislative authority to the Provincial Government, but that was in 
answer to the argument based on section 1 (3) of the Ordinance. 


It will be convenient to take up first, the point on which the three Judges 
of the Special Bench of the Calcutta High Court have been unanimous; and in 
so doing, it may be useful to clarify the basis.of the lower Court’s decision, the 
objections. urged against the Ordinance and the appellant’s answers thereto. ‘Though 
the vague expression ‘“‘ ultra vires’? has been frequently used, there is no serious 
suggestion that the subject-matter of the Ordinance lies outside the ordinance- 
- making powers of the Governor-General. Counsel for some of the respondents, 
no doubt, in the course of his arguments before us, contended that the Ordinance 
was beyond the power of the Indian Legislature and the Governor-General’s ordi- 
nance-making authority, for the reason that it affected the jurisdiction of the Federal 
Court in so far as it took away the appellate and revisional jurisdiction of the High 
Court. There is little force in this objection. All that the Constitution Act declares 
about the jurisdiction of the Federal Court is that appeals shall lie to that Court 
from, the decisions of the High Court, when certain points are involved therein. 
Such a provision does not admit of the: ‘Interpretation that the jurisdiction of the 
High Court should -never be affected by Indian legislation because the indirect effect 
thereof might be to affect the number or classes of cases which might otherwise 
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come up before the High Court and thus afford a possibility of their being carried 
on appeal to the Federal Court. Under the express terms of section 223, it is within 
the power of the Indian Legislature to alter the jurisdiction and powers of the 
High Court. 

One serious point for decision arises out of the provision in section 292, Consti- 
tution Act, to the effect that all the laws in force in British India before rst April, 
1937, Shall continue in force in British India ‘‘ until altered or repealed or amended 
by a competent Legislature or other competent authority.” The Criminal Procedure 
Code and other special laws which contain special provisions relating to the juris- 
diction of Courts dealing with crimes provided for in such special laws are among 
the laws thus continuing in operation. Section 5 of the Code provides : 

. “5. (1) All offences under the Indian Penal Code shall be investigated, inquired into, tried 
and otherwise dealt with according to the provisions hereinafter contained. 

(2) All offences under any other law shall be investigated, inquired into, tried and otherwise 
dealt with according to the same provisions, but subject to any enactment for the time being in force 
ee the manner or place of investigating, inquiring into, trying or otherwise déaling with such 
omences, . - ` 

Sections 28 and 29 of the Code run as follows : 
“28. Subject to the other provisions of this Code, any offence under the Indian Penal Code 
may be -tried— 

(a) by the High Court, or 

(b) by the Court of Session, or 

` (e) by any other Court by which such offence is shown in column 8 of schedule II to be triable, 


29. (1) Subject to the other provisions of this Code, any offence under any other law shall, 
when any Court is mentioned in this behalf in such law, be tried by such Court. 


(2) When no Court is so mentioned, it may be tried by the High Court or subject as aforesaid 
by any Court constituted under this Code by which such offence is shown in the eighth column of 
the second schedule to be triable.” 4 

So long as these three sections have not been “altered, repealed or amended: 
by a competent Legislature or other competent authority,” they must govern every 
criminal proceeding both as regards the tribunal by which a crime is to be tried 
“and as to the procedure to be followed (including rights of appeal, revision, etc.). 
It is contended on behalf of the Crown ,(z) that in view of section 1 (2), Criminal 
Procedure, Code, it is not necessary that the code should “ be repealed or amended ”’ 
before the special jurisdiction and powers conferred by the Ordinance and the 
special procedure prescribed therein can take effect, and (i) that, in any case, the 
necessary repeal or amendment has been effected by the Ordinance itself. < 

, Next, section 223, Constitution Act, provides that the jurisdiction of any 
existing High Court and the respective powers of the Judges thereof in relation 
| to the administration of justice in the Court shall be the same as immediately before 
Ist April, 1937, ‘subject to the provisions of any Act of the appropriate Legislature 
enacted by virtue of powers conferred on that Legislature by this Act.” Counsel 
for the Crown contends that by-virtue.of the provision in section 311 (6), Constitution 
Act, the jurisdiction and powers of the High Court can be modified by an Ordinance 
and that this has been-done by the impugned Ordinance. As already indicated, 
a further question arises, whether sections 5, 10 and 16 of the Ordinance do not 
in effect delegate to the executive ayithorities therein specified an undefined and 
uncontrolled power in respect of matters which should have been provided for 
by the legislative authority itself. It is replied on behalf of the Crown that this is a 
matter of policy which it is not for the Court to discuss. 

The learned Chief Justice. of the Calcutta High Court was of the opinion that 
the relevant provisions of the Criminal ‘Procedure Code had not been repealed by 
the Ordinance itself, but that sections 5, 10 and 16 empowered the Provincial Gov- 
ernment and persons authorised by them “to repeal ad hoc certain provisions of 
the Criminal Procedure Code and of the Letters Patent of the High Court.” This 
is stating the -position from the divestitive view-point, ifwe may use a convenient 
term, that is; by referring to the manner in which the jurisdiction of the regular 
Courts is attempted to be excluded. The other learned Judge (Khundkar, J.) 
took the view that the Ordinance has conferred on the Provincial Government 


and its authorized officers, 
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“a power to do by individual direction in particular cases what should properly have been 
brought about by legislation or at least by rule . . . . [It] is a power to effectuate jurisdiction 
of Special Criminal Courts by making orders in individual cases or groups of cases and the exercise 
of that power is entirely unconfined by any rule or condition.” 


In another place, he said : 


“ The jurisdiction of the Special Courts under the Ordinance is undetermined until it is attrac. 
ted to a particular case by the order of an executive authority.” 

_ This seems to deal with the matter from what may be described as the investitive 
point of view, that is, the way in which the Special Courts are invested with juris- 
diction to try any particular case. If it should be held that the Ordinance had not 
itself repealed the relevant provisions of the Criminal Procedure Code in respect 
of any particular case, the question would arise [apart from the appellant’s arguments 
based on section 1 (2) of the Code] : whether ona proper construction of sections 5, 
10 and 16 of the Ordinance, and whatever may be the language or drafting device 
employed, it is not the executive act of particular officers passed in individual 
cases or Classes of cases that really takes away the jurisdiction of the regular Courts 
and in effect invests the Special Courts with jurisdiction in respect of those cases, 


Dealing first with the contention that the material provisions of the Criminal 
Procedure Code have been repealed or amended by the Ordinance itself, the position 
is—and this is admitted by the Crown—that, in the Province of Bengal, there are 
now two sets of Courts, the ordinary criminal Courts and the special criminal 
Courts, both working side by side, but with fundamental differences in their pro- 
cedure and very serious consequences to the prejudice of the accused flowing out 
of these differences. The allotment of a case or of a group of cases to the Special 
Courts; which will prevent their going before the regular Courts, undoubtedly 
results from the order, generalor special, passed by the District Magistrate (or 
Presidency Magistrate) under sections 5, 10 and 16 of the Ordinance. But unless, 
prior to the moment when the District Magistrate so allots the case for trial by a 
Special Court the provision of the Criminal Procedure Code as to the Court by 
which a particular case is to be tried has been excluded in a manner recognised by 
law, it is difficult to see what authority the District Magistrate, as an administrative 
officer, can have to direct it to be tried by any other Court. Counsel for the Crown 
at one stage suggested that the Criminal Procedure Code would not apply to the 
Special Courts,except to the extent to which it was made applicable by the Ordinance 
itself. But he admitted later on that in view of section 5 of the Code, “all offences 
under the Indian Penal Code” must be “investigated, enquired into, tried and 
otherwise dealt with ” according to the provisions of the Code. ° The same principle 
applies even to offences under any other law, subject, of course, to any other 
enactment regulating the manner or place of inyestigation, enquiry, trial, etc, 
As already stated, the Ordinance itself creates or’ declares no new offences ; and 
the combined effect of sections 5, 28 and 29 of the Code, is that unless those provisions 
are specifically excluded by law, the Code will govern the institution and trial of 
every criminal case. 


We have carefully considered the terms of the Ordinance ; we find it impossible 
to accede to the contention that before and independently of the order under Sec- 
tion 5, 10 or 16, the relevant sections of the Code are excluded by the Ordinance., 
The material provisions of the Ordinance only enact that in respect of cases tried 
by the Special Courts, a certain procedure shall be followed. But this does not bear 
on the question which cases are to be tried by the Special Courts as distinguished 
from cases to be tried by the regular Courts. The words in sections to and 16 
which exclude particular offences from the jurisdiction of Special Magistrates and 
Summary Courts respectively cannot affect the question, because their jurisdiction 
to try any particular case even when it does not fall within the excluded categories 
arises only on and out of the order of the authorized officer. Section 27 is worded 
not as a provision excluding the Criminal Procedure Code, but as a provision 
extending it to proceedings before the Special Cotrts so far as they are not “ in- 
consistent with the provisions of the Ordinance”. But even if one should be prepared 
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to read section’27 as an ‘‘ excluding ” provision, it can take effect only if and. afte" 
any particular case goes before any of the Special Courts. e 
Counsel for the Crown, when pressed to say at what point of time, according to 
him, the repeal or exclusion of the relevant provisions of the Criminal Procedure 
Code as to the Court which was competent to try a case took effect; was driven 
to maintain that the repeal or-exclusion took effect as soon as Special Courts were 
constituted under sections 3 and 4 of the Ordinance. This position is obviously 
untenable. The Ordinance contains two sets of provisions, one group which 
may be called the constitutional group and the other the procedural group. It is 
not disputed that notwithstanding the constitution of Special Courts and the appoint- 
ment of officers thereto, any crime committed by any person in the area for which. 
the Special Courts have been constituted may be tried by the regular Courts under 
the. normal procedure, unless and until an order-under section 5, section 10 or sec- 
tion 16 of the Ordinance is passed by the executive authority. It is only thereafter 
that the “ procedural group ” of sections come into operation, so far as any particular 
case is concerned. It has not been and cannot be suggested that according to the 
scheme of the Ordinance, there will be anything like a repeal of the relevant pro- 
visions of-the Code for a specified area or as from a specified time or in respect of 
certain, categories of offences described in terms known to the criminal law. As 
the learned Judges of the High Court point out, till an order under section 5 is 
passed nobody can predicate whether any case or type of cases will go before the 
regular Courts and be governed by the provisions of the Code or go before the 
Special Courts and pe governed by the procedure prescribed by the Ordinance. 
Thus, it is the order and the order alone which can, if at all, bring about the repeal 
or exclusion of the relevant provisions of the Code. -It has not been contended 
that an executive order can have any such effect. l E 


Reference was made in this connexion to the decisions ofthe Judicial Committee 
in The Queen v. Burah? and Powell v. Apollo Candle Co.?. These pronouncements 
of their Lordships bear upon another question arising in the case, namely, that 
relating to the delegation of power by the Legislature to the executive and will be 
referred to again in that connexion. At present, it is necessary to deal with them 
only in so far as they were relied on to support the contention that what an executive 
authority may do under the power given to it,by an enactment must be déemed 
to take effect not as its act but as the act of the Legislature under whose authority 
it acts. When the facts and circumstances of these two cases are examined, théy 
do-not support the proposition which the learned counsel for the Crown 1s obliged 
to advance for this part of his argument. In The Queen v. Burah1, the Legislature 
itself had enacted that the district called the Garro Hills should be excluded from 
. the operation of the laws prescribed by the Bengal Acts and -Regulations and all 
such laws to be. passed “in the future and section 9 of the Act was interpreted by - 
their Lordships as announcing a decision by the Legislature that it was fit and 
proper that the adjoining district of the Khasi and Jaintia Hills should also. ‘be 
removed from the jurisdiction of the existing Courts and from the governance of 
the laws passed or to be passed by the regular Legislature. ‘There was thus no 
question of the repeal of the existing laws having to be effected by. an act of the-exe- 
cutive authority. All that was left to the Lieutenant Governor was to determiné 
the time when this repealing law passed by the Legislature should come into 
operation in the Khasi and Jaintia Hills. It is on this state of facts ‘that . their 
Lordships observed : l E 2 i iae 
"7 The proper Legislature has exercised its judgment as to place, person, laws, powers and the 
result of that judgment has been to legislate conditionally as to all these things. The conditions: 
having been fulfilled, the legislation is now absolute.” T i 

‘..It is important to noticé that once the Lieutenant Governor made that notifica- 
tion, the repeal would take effect in respect of the whole area comprised in the 
notification and thére could be no questionof one Jaw applying for A and another 
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law applying at the same time and at the same place for Band so on or of successive, 
orders to be passed by the executive authority as and when each case arose. Further, 
there was no pre-existing provision of law which the Lieutenant Governor would 
be contravening when he fixed the time for the Act taking effect in the new area. 
But, in the present case, we are faced by the difficulty created by the Criminal Pro- 
cedure Code which, so long as it stands, precludes. the executive authority from 
assigning a particular case to any Court other than the one which was entitled to 
try it under sections 28 and 29 of the Code ; and as we have endeavoured to show, 
these provisions of the Code do not cease to have effect according to the scheme 
of the Ordinance till after the executive authority has made its order. In Powell v. 
Apollo Candle Co.1, the GQustoms Act in question, after enumerating certain dutiable 
articles, had itself authorised the levy of duty by the Governor on articles which 
in the opinion of the Collector may possess properties in whole or in part which 
could be used for a similar purpose as a dutiable article. All that was left to the 
Governor was to deal with the report of the Collector as to a particular article 
possessing properties of the kind above described and fixing the rate of duty in 
proportion to the degree in which the article approximated in its qualities or uses 
to the dutiable article. If we may use an expression frequently employed in a line 
of cases, it was only a “‘ fact-finding ’’ function that was entrusted to the Governor 
by this provision and all that their Lordships held was that when a Governor thus 
levied a duty it must be deemed to be levied by authority of the Legislature 
and not of the executive. 

A passing reference was made to Bugga v. Emperor®, but it was realised on an 
examination of the judgment of their Lordships, that the decision itself had 
no bearing upon the question arising in the present case, because it related to the 
interpretation of section 65, sub-sections (2) and (3), Government of India Act, 
1915. No such question arises in the present case. All that counsel for the appellant 
could say was that eminent counsel who appeared for the appellant in that case 
had not raised a point like the question now raised, though the Ordinance then 
under discussion (IV of 1919) had empowered the Local Government to direct by 
general or special order that a Commission constituted under some other Ordinance 
-‘might try any person charged with certain offences. Without a more detailed 
knowledge of the facts and circumstances of that case, it is impossible to found an 
argument merely on the circumstance that learned counsel had not there raised an 
argument similar to the present one. It must be remembered that in that case, 
there had been a declaration of Martial Law before the enactment of these Ordi- 
nances and Bengal Regulation, X of 1804, enacts the consequences of such decla- 
ration. 

Turning now to the contention based on section 1 (2) of the Code, the clause 
provides that nothing therein ‘“‘shall affect. . . . . any special jurisdiction 
or power conferred or any special form of procedure prescribed by any other law 
for the time being in force.” The saving of other ‘‘ special form of procedure” 
is of little consequence in this case, because we feel no doubt that if and when a 
case is tried by one of the Special Courts, the provisions of the Criminal Procedure 
Code will apply only in so far as they are not inconsistent with the special procedure 
prescribed in the Ordinance. That is the natural operation of the expression 
“ nothing herein shall affect.”” The saving of any “‘ special jurisdiction or power 
conferred by any other law ” will no doubt have the result, that the provisions 
conferring such special jurisdiction or power will operate even without a repeal, 
amendment, or modification of the Code, because the Code itself saves such juris- 
diction or power. In this sense and to this extent, no difficulty under section 292, 
Constitution Act, will arise. On this footing, two questions will have to be con- 
sidered, namely, (1) whether the Ordinance confers any “special jurisdiction or 
power ” within the meaning of section 1 (2) of the Code and (2) even so, what is the 
nature of the power entrusted to the executive officers under sections 5, 10 and 16 
of the Ordinance. . 


1, (1885) 10 A.G. 282. . 3926 (P.G). 
a aoe LR, 47 LA, 128: LLR., 1 Lah. 
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In answering the first of the above questions, the very general terms of the 
Ordinance create difficulty. What is precisely the significance of the word ““ special” 
in the expression “special jurisdiction’’? For instance, a law may provide that 
offences of a particular description or offences committed in a particular locality 
or offences committed with a particular purpose or by a particular class of persons 
shall be tried not by the Courts constituted under the Code but by other Courts 
or that an offence of that kind which under the provisions of the Code will be triable 
by a particular grade of Court, say, for instance, a Court of Session, may be tried 
by or only by another grade of Court, may be by a High Court or may be by a 
First Class Magistrate, That would obviously be a case of ““ special jurisdiction.” 
But if an Act says that an offence of any kind may ‘be tried by Special Courts, it 
no doubt gives the Special Courts an existence and a jurisdiction which they did 
not possess before ; but the operation of the expression “‘ nothing herein shall affect ”’ 
isnot easy to define in such acase. Ordinarily, the expression implies that not- ` 
withstanding the Criminal Procedure Code these Courts can function, but they 
can function only in the manner provided for in the Ordinance itself. The result 
reached in the present case, as admitted on all hands, is not that one set of Courts 
has superseded the other set of Courts to any extent, but that the two sets of Courts 
can function side by side and concurrently, with concurrent jurisdiction over all 
offences. Further, even this argument leaves unsolved the problem that there is 
no demarcation by the law of the field of the Special Courts from the field of the 
regular Courts. ‘The demarcation is left to be made only by the order of the exe- 
cutive officer as per terms of sections 5, 10 and 16. On these facts, there arises 
the question whether such an order can be made the basis of the Courts’ jurisdiction. 
It will no longer be a question of the efficacy of the order to “ repeal ” or ‘‘ amend ” 
the Criminal Procedure Code within the meaning of section 292, Constitution Act, 
but a question as to the efficacy of the order to form a basis on which to found the 
Special Courts’ jurisdiction. 


, And this leads to the further question whether the delegation of such a power 
to the executive officers without laying down any conditions or requirements with 
reference to which the executive officers’ order is to be made is a valid delegation, 
In those cases where a statute provides that a person who is suspected of a defined 
crime or a crime committed for particular purposes or a crime committed in 
specified circumstances may by order of an executive officer be sent before a Special 
Court, the order of the executive officer merely implies that he has satisfied himself 
that there are reasonable grounds for bringing a charge of such an offence against 
the accused. In such a case, the direction of the executive officer will not be the 
foundation of the Court’s jurisdiction but’ will fall within the description that it is 
the discharge of a fact-finding duty. There will be no uncontrolled or unguided 
power left in the hands of the executive officer or an arbitrary power to discriminate 
between A and B, though both of them might have committed the same offence 
in the same place and under the same circumstances. In the former case, it may 
reasonably be held that it is the nature of the offence that brings it within the juris- 
diction of the Special Court, but in the later case, it is only the order of the executive 
officer that brings it within that Court’s jurisdiction to the exclusion of that of the 
regular Courts. 


Our attention was drawn in this connexion to what were claimed to be similar 
provisions in section 69, Army Act, 1911, and section 80, Air Force Act, 1932. An 
examination of the scheme of the two Acts will show that these two provisions, 
especially when read in the light of section 549, Criminal Procedure Code, do not 

-furnish any real analogy to the present case. Under the Army and Air Force Acts, 
any person who is subject to those Acts (as defined in the Acts themselves) becomes 
liable to be tried by Court-martial even for what are called ‘“‘ civil offences.” It is 
only a concession shown to him and a consideration shown to the ordinary criminal 
Courts that the jurisdiction of the latter is not wholly excluded in such cases. Even 
then, it is not by the mere fiat of an officer given in individual cases without any 
principles laid down by authority to guide him that the choice between the Court- 


r 


11] l EMPEROR V. BENOARI LALL SARMA (F. C.). 219 


martia] and the normal Courts is made. Power is given to the regular criminal 
Court to demand that in respect of such ‘‘ civil offences ’’ proceedings are to be 
instituted before itself and the final decision is left to the Central Government. 
Section 549, Criminal Procedure Code, enacts that the Central Government may 
make rules consistent with the Code and the Army and Air Force Acts as to the 
cases in which persons subject to military or air force law shall be tried by a Court 
to which the Cede applies or by Court-martial. The question is thus governéd 
by statutory rules. Reliance was also placed upon the provisions of some of the 
ordinances passed during the last 20 or 25 years. Some of them are martial law 
ordinances which stand on a wholly different footing. In some of the other 
ordinances, special provision had been made for offences of specified kinds. There 
are no doubt a few instances in which the provisions are more general, but as their 
validity can be no more said to be beyond doubt than the validity of the present 
Ordinance, a reference to them will nôt carry the position of the Crown further 
than the present Ordinance itself. 


_ Lastly, we may point out that the argument based upon section 1 (2), Criminal 
Procedure Code, though it may furnish some answer to the objection based:on 
section 292, Constitution Act, can afford no answer to the argument based upon 
section 223, Constitution Act. So far as the powers of the High Court rest not 
on the provisions of the Criminal Procedure Code continuing in operation at a 
particular moment but upon the Letters Patent and upon the saving made by 
section 223, Constitution Act, of all its jurisdiction and powers, as they existed 
on Ist April, 1937, the provision in section 1 (2) of the Code that the Code shall not 
affect special laws can be of no avail. It has no doubt been contended that the 
powers of the High Court have in fact been excluded by section 26 of the Ordinance 
itself ; but section 26 is not worded as a general repeal or modification of the powers 
of the High.Court, but limits itself to proceedings of or orders passed by the Special 
Courts. The provision is thus inseparably linked up with the provision in sec- 
tions 5, 10 and 16 in respect of the institution of proceedings in these Courts. It may 
be argued that the High Court’s powers of revision are excluded by the mere fact 
that the Special Courts have been created as Courts not subject to the appellate 
jurisdiction of the High Court : compare Sheo Nandan v. Emperort. But the power 
under section 491 is independent of the character of the Court concerned. The 
High Court’s powers are thus in effect made to depend upon the order of the 
executive authority under these three sections. The question will therefore remain ` 
whether this will be sufficient compliance with section 223, Constitution Act. Another 
aspect of the same matter will be this : Assuming that by reason of section 311 (6), 
Constitution Act, an Ordinance passed by the Governor-General can affect the 
powers of the High Court in the same way as an Act passed by the “ appropriate 
Legislature ”? referred to in section 223, can the Governor-General delegate this 
power to the executive officers as in effect he has done under sections 5, 10 and 16 
of the Ordinance? In this connexion, it ought to be noted that unlike section 292, 
Constitution Act, section 223 does not contain the words ‘‘or other competent 
authority ° after the words “any Act of the appropriate Legislature enacted by 


‘virtue of powers conferred on that Legislature by this Act.” 


The feature of the Ordinance to which the strongest objection has been taken 
not merely by counsel for the accused but also by the learned Judges of the High 
Court is that which places it in the power of the District Magistrate —who practically 
represents the prosecution—to discriminate between man and man in the same 
locality—it may be even in respect of the same or a similar crime—and to send 
one of them for trial by a Special Court, with all the risks and disadvantages which 
the special procedure involves, while leaving the other. to be tried in the normal 
course by the regular Courts. It will require no special knowledge of Indian 
conditions to appreciate what such a power in the hands of the executive means 
and involves: The limited option allowed by sections 178 to 183 of the Code, 
to the Government or to.a complainant to choose as between two or more Courts 
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bears no analogy. That option is available only in the few cases carefully defined 
in the Code itself and relates after all only to the locality of the trial. It does not 
involve a change in procedure nor deprive the accused of the safeguards and privileges 
provided for him by the Code. Any real hardship to the accused, if it arises out 
of such choice of forum by the Government or the complainant can be remedied 
by suitable orders under section 526. 


The Advocate-General of India asked us to presume that the power under 
sections 5, 10 and 16 would be exercised by responsible officers and only on reason- 
able grounds. In answer to this, we must observe that when a question of principle 
is involved, it is scarcely fair to complicate it by introducing considerations of 
personalities. It must also be pointed out that section 5 of the Ordinance does 
not even prescribe that the servant of the Crown to be empowered thereunder 
should be at least of a certain official grade. ‘The strongest answer however to this 
argument is furnished by what is stated to have occurred in Parliament in August, 
1940, when the bill, which subsequently became the Emergency Powers (Defence) 
(No. 2) Act, 1940, 3 and 4 Geo. VI, Ch. 45, was before the House of Commons. 
When there were complaints as to certain defects in the bill, particularly the absence 
of a provision for appeal, “the Government asked Parliament to rely upon their 
reasonable use of the wide powers remembering the opportunity which Parlia- 
ment has of annulling Defence Regulations.” The bill was however subjected to 
fierce criticism in the House of Commons, on the ground that, according to its 
terms, Special Courts could be empowered to impose even the death penalty without 
any right of appeal. Members were unwilling to rely on an undertaking to provide 
in the Regulations for appeals from Special Courts. The Government finally 
promised to introduce an amendment in the House of Lords and provision was 
accordingly made in the statute itself for review of the decisions, particularly in 
cases in which a sentence of death was passed. [Butterworth’s Emergency 
Legislation Service—Statutes Supplement No. 6, Preliminary Note on p. 20. Sir 
Cyril Carr also refers to this incident, in his Lectures on Administrative Law. ] 
When one takes note of the relation of Parliament and of public opinion in England 
to the working ofa statute and of the cogresponding situation in this country, especi- 
ally in relation to ordinances, and when one also remembers that this debate in the 
House of Commons took place on the eve of the German blitz and in spite of the 
fact that according to the main statute [2 and 3 Geo. VI, Ch. 62, section 8] every 
order containing Defence Regulations should be laid before Parliament and could 
be annulled. by a resolution of the House, the weakness of the argument based on 
the trust to be placed in the executive authorities becomes obvious. 


As counsel for the Crown attempted to found an argument on Regulation No. 7 
of the Defence (War Zone Courts) Regulations, 1940 (dated 7th August, 1940), 
it is necessary to make a passing reference to them. It is specially worthy of note 
that the Regulations of 7th August, 1940, as well as the Defence (Administration 
of Justice) Regulations of 19th June, 1940, differ fundamentally from the impugned 
Ordinance in that they do not make it possible for the executive authorities to 
discriminate between one accused and another. As we have already pointed out, 
that is the most serious defect in the impugned Ordinance. The scheme of the 
English Regulations is to provide that all persons charged with indictable offences 
before justices in certain areas should, when it is not practicable to hold the trial 
in that area, be committed to be tried at the assizes at other named places, that is, 
on the assumption that military exigencies may make it impossible to hold the 
Court at particular places. The next step is to make provision for a less dilatory 
and more flexible procedure and éven here no room has been given for discriminating 
between one man and another. As pointed out in Butterworths’ Preliminary Note, 
the new Regulations replace committal to assizes or quarter sessions by committal 
for trial by a war zone Court. A comparison of the Regulations themselves and 
of the rules made by the Lord Chancellor thereunder with the impugned Ordinance 
will constitute an interesting study in contrast between the methods adopted - in 
England and the methods adopted in this country to deal with the emergency ; 


~ 
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but we refrain from doing so, as it will take us into a long digression. It is sufficient 
to refer to Regulation 7 on which learned counsel for the Crown based an argument 
that something in the nature of an option was left to military or police officers to 
choose whether an accused should be tried by a war zone Court or by one of the 
regular Courts. This is based upon a misreading of that Regulation. The following 
note in Butterworths’ publication under that Regulation will explain its scope and 
effect and also the meaning of the proviso to para. (1) of Regulation 7 : 

" Note.—It will be seen from this Regulatiorithat the procedure in war zones in relation to summary 
offences and up to the committal for trial in relation to indictable offences is, subject to the power of 
short-circuiting the jurisdiction of justices under the proviso to para. (1) [which by virtue of the 
provisions of Regulation 6 (1) ante will enable proceedings in respect of a summary offence to be 
initiated before a war zone Court], the normal procedure of information or charge before justices.” 

Read in the light.of this note and of the context, all that the proviso to para. (1), 
on which counsel relied, means is that, at the choice of the officers named, the 
proceedings may be initiated directly in the war zone Court instead of coming to 
that Court through the normal channel of information or charge before justices. 
That is what the note refers to as short-circuiting [compare rule 4 of the Lord 
Chancellor’s Rules, dated 19th September, 1940]. There is no question of sending 
one man for trial and sentence by one Court and sending another man accused 
of the same or a similar crime for trial and sentence by another kind of Court, at 
the option of any executive officer ; and it will be noticed that even the limited 
power given by the proviso to the officer is available only when he ““ considers it 
expedient by reason of the nature of the offence or by reason of the military situation” 
to adopt that particular course. The jurisdiction of the war zone Courts over any 
particular case does not result from the choice or order of an officer of the Crown, 
but by the general declaration in Regulation 6, that a war zone Court shall have 
jurisdiction to try any person charged with an offence punishable whether by 
virtue of any enactment or at common law by the High Court, a Court of assizes, 
a Court of quarter sessions, or a Court of Summary jurisdiction. [See also Regu- 
lation 16, which authorises the Lord Chancellor to make the necessary rules and 
excludes the operation of all other enactments as to practice and procedure. | 


In passing, we may observe that a comparison of the provisions in section 8 
of the impugned Ordinance with Regulation 12, War Zone Courts Regulations 
shows how defective section 8 as it stands is. Paragraphs (a) and (b) of section 8 
correspond almost literally to para. (1) of Regulation 12. Paragraph (2) which 
gives the accused some voice in the matter of a “ reference ” even in cases where 
he is not sentenced to death or to transportation for life or imprisonment for seven 
years or more, is omitted. Paragraph .(4) of the English Regulation (No. 12) 
Jays down in detail what powers the reviewing authority shall have and practically 
approximates that authority to the Court of Criminal Appeal acting under the 
Criminal Appeal Act, 1907. (See also rules 12 to 17 of the Lord Chancellor’s 
Rules.) All this has been omitted from the Ordinance, with the result that counsel 
for the Crown found it impossible to say what exactly were the powers of or the 
procedure to be followed by a reviewing authority. 


It remains to deal with the question whether the entrustment of powers to the 
executive in the form and in the words found in sections 5, 10 and 16 of the Ordinance 
is permissible and valid. Counsel for the Crown maintained that this question 15 
concluded by authority in his favour. The Advocate-General of India stated his 
position in the following terms : l 

“ The true distinction is between the delegation of power to make the law, which necessarily 


‘nvolved a discretion as to what it shall be and conferring authority or discretion as to its execution, 
to be exercised under and in pursuance of the law. The first cannot be done, to the latter no valid 


objection can be made.” 

This proposition is taken from an American case—and it has been repeated 
and re-affirmed in several later cases—but the Advocate-General desired to adopt 
it as his argument, without conceding that American decisions can afford us safe 
guidance on the point, in view of the alleged peculiarity of the doctrine prevailing 
in the American Courts. He also drew ‘our attention to the decision of the High 
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Court of Australia in Baxter v. Ah Wayi. In support of the argument that the 
matter is concluded by authority and that the test laid down by their Lordships 
of the Judicial Committee as governing this question is different from that adopted 
in the American Courts, reliance was placed on the decisions in The Queen v. Burah?, 
Hodge v. The Queen? and Powell v. Apollo Candle Co.4 We may add that another 
decision in the same category is that in Shannon v. Lower Mainland Dairy Products 
Board®. A careful examination of these pronouncements of their Lordships does 
not support the contention that in their view, every kind of delegation .by the 
Legislature is unquestionable. On the other hand, they have taken care to limit 
their pronouncements by reference to the nature and terms of the particular enact- 
ments impugned before them and by reference to what has prevailed as a matter 
of long legislative usage. They have no doubt definitely laid down that the maxim 
delegatus non potest delegare has no bearing on the question, because the Indian and 
Dominion Legislatures-are not delegates of the Imperial Legislature. But even the 
American authorities do not rest on this proposition. 


In The Queen v. Burah*, their Lordships referred to two matters in respect of 
which the High Court had fallen into error : one was as.to the position and powers 
of the Indian Legislature and the other as to the “‘nature and principles of legislation.” 
With reference to the first, they held that having regard to the true position of the 
Indian Legislature, the maxim above quoted had no application to the case, as 
the Indian Legislature was not an agent or delegate of the Imperial] Parliament. 
They next proceeded to deal with what they described as error as to “the nature 
and principles of legislation.” They first observed that it was not within the 
power of the Indian Legislature:to create a new Legislature and endow it with 
legislative capacity. This substantially corresponds to what is sometimes spoken 
of as “‘abdication”’ of its function by the Legislature. They then proceeded 
to examine the facts of the case to show that there was really no delegation at all 
in the case, but that everything had been. decided by the Legislature itself, so that 
the case fell within the category of what their Lordships described: as ““ conditional 
legislation’. All that was left to the discretion of the Lieutenant Governor was to 
specify the time and the manner of carrying the law into effect. They finally 
relied upon the fact that such legislation had long been in vogue in India and was 
sanctioned both by usage and by considerations of convenience. It would not, 
in these circumstances, be right to regard the case as an authority for the broad 
proposition that no legislation is examinable by the Court with a view to determining 
the nature and extent of the delegation. -There is nothing in their Lordships’ 
pronouncement inconsistent. with the way in which the principle has sometimes 
been stated : for instance, in Street on the Doctrine of Ultra vires, based on the 
earlier work of Mr. Brice (1930 edn., p. 430), the principle is stated to be “a 
Legislature will not ordinarily be permitted to shift the onus of legislation though 
it may legislate as to main principles and leave details to subordinate agencies,” 


In Hodge v. The Queen?, their Lordships had to deal with a case in which following 
a long and well-known practice, the Legislature had entrusted to a Board ‘of Com- 
missioners authority to enact regulations to give effect to an Act. And the very | 
point urged by Mr. Davey (as he then was) in his argument on behalf of the res- 
pondents was that that was “‘ no delegation of legislative authority, but only of the 
power to make bye-laws.” Their Lordships re-affirmed the proposition that the 
maxim “‘ delegatus”, etc., had no application to such cases (see p. 132). They 
described the authority entrusted to the Board as only “ancillary”? to the main 
legislation, justified by long usage and both necessary and convenient, as ‘‘ without 
it.an attempt to provide for varying details and machinery to carry them out might 
become oppressive or absolutely fail.” It was argued that the entrustment even 
of this power might amount to an “effacement ” of the Legislature by ‘its‘own 
act. ‘To this, they gave the answer that notwithstanding such entrustment, the 


1. (1909) 8 C.L.R. 626. 3. (1883) 9 A.C. 117. 
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powers of the Legislature remained intact, a8 it could at any time take the matter 
directly into its own hands. Powell v. Apollo Candle Co.1 does not carry the matter 
further. It re-affirms the proposition laid down in The Queen v. Burah? and in 
Hodge v. The Queen?, The decision on the facts has already been referred to. 


There are some observations of their Lordships relevant to this question in 
Russell v. The Queen*. Speaking of a provision for an enactment being brought 
into force in particular localities at the instance of a majority of the electors of 
counties and. cities, their Lordships observed that this “does not delegate any 
legislative power whatever” ; and their reference in this connexion to The Queen 
v. Burah? confirms the interpretation which we have placed above on that case. 
In this case also, their Lordships relied upon the long-standing practice to insert 
provisions of this kind in statutes. In Shannon v. Lower Mainland Dairy Products 
Board®, the challenge was against a provision authorizing the Lieutenant Governor 
in Council to set up a board or administrative body for the regulation of natural 
products marketing. It is obvious that in their Lordships’ opinion this was not a 
case in which legislative power was delegated to the Lieutenant Governor. Indeed, 
they speak of the objection as one against delegation of “ so called legislative powers.” 
As usual, they rely upon the fact that such provisions are contained in numerous 
enactments. As they in terms approved of the judgment of Martin, C.J., in the 
lower Court, it is worth noticing how the learned Chief Justice of British Columbia 
had dealt with the question, when the case was before the Court of Appeal there, 
Shannon v. Lower Mainland Dairy Products Board®, Referring to the argument that 
the Legislature 


.“ has illegally delegated its functions to -the Lieutenant Governor in Council, because it has 
passed only the skeleton of an Act and left it to the sole discretion of the Lieutenant Governor to clothe 
it with flesh and blood, thereby in effect abdicating its functions,” 


the learned Chief Justice said : 
“The answer to that submission depends upon the language of the statute and all that I can 
usefully say is that after reading the whole statute it does not support the argument.” 

We are of the opinion that there is nothing in the above decisions of their 
Lordships thatcan be said to beinconsistent with the principle laid down in the 
passage from the American authority which the Advocate-General of India proposed 
to adopt as his own argument. If that principle is sound, it may, in the absence 
of more positive guidance from the pronouncements of the Judicial Committee, 
be useful to refer to the way in which the effect and implications of the principle 
were explained in a recent judgment of the Supreme Court of the United States in 
Panama Refining Co. v. Ryan”. Delivering the judgment of the majority in that 
case, Hughes, C.J., observed that the legislative provision which was then assailed 
as amounting to an improper delegation of powers to the President was defective, 
in that it did not 


“state whether or in what circumstances or under what conditions the President is to prohibit 
the transportation of the amount of petroleum or petroleum products produced in excess of the State’s 
permission. It establishes no criterion to govern the President’s course. It does not require any 
finding by the President as a condition of his action. ‘The Congress thus declares no policy as to the 
transportation of the excess production. It gives‘to the President an unlimited authority to determine 
the policy and to lay down the prohibition or not to lay it down, as he may see fit. . . .|. The 
Congress left the matter to the President without standard or rule, to be dealt with as he pleased.” 


These observations are literally true of the provisions of sections 5, 10 and 16 
of the impugned Ordinance here. That the Supreme Court of the United States 
did not act on a principle or theory different from that adopted by the Judicial 
Committee in the authorities already referred to, will be seen from the following 
observations of Hughes, C.J., on page 421: ; 

“The Congress is not permitted to abdicate, or to transfer to others, the essential legislative 
functions with which it is vested. Undoubtedly, legislation must often be adapted to complex con- 
ditions involving a host of details with which the national Legislature cannot deal directly. The 
Constitution has never been regarded as denying to the Congress the necessary resources of flexibility 
5 y 
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and practicality, which will enable it to perform its function in laying down policies and establishing 
standards, while leaving to selected instrumentalities the making of subordinate rules within prescribed 
limits and the determination of facts to which the policy as declared by the Legislature is to apply.” 

In fact so long ago as 1825, Marshall, C.J., while observing that Congress 
might not delegate powers which are strictly and exclusively legislative, added : 

“ The line has not been exactly drawn which separates those important subjects which must 
be entirely regulated by the Legislature itself from those of less interest, in which a general provision 
may be made, and power given to those who are to. act under such general provisions to fill up the 
details : Wayman v. Southard. 

In Panama Refining Co. v. Ryan®, the dissenting Judge (Cardozo, J.) did not 
differ from the majority as to the principle itself, but only on its application to the 
particular enactment then before the Court. The following observations of the 
learned Judge deserve attention : 

“<I concede that to uphold the delegation there is need to discover in the terms. of the Act a 
standard reasonably clear whereby discretion must be governed.” 

The principle stated thus both by Hughes, C.J. and by Cardozo, J., has nothing 
whatever to do with the maxim delegatus non potest delegare, but is only the amplifi- 
cation of what was referred to by the Judicial Committee in The Queen v. Burah* 
as “ the nature and principles of legislation.” Whatever may be said of the early 
American authorities, the later decisions have uniformly taken a liberal and practical | 
view. In the words of a reviewer, there has been a change in the conception of 
legislative power of which the delegation will be unconstitutional. ‘‘ The legis- 
lative enactment came to be regarded as valid if it laid down a general rule for the 
guidance of administrative officers though delegating power to them to exercise 
discretion to fill in details: (28 Harvard Law Review 95; 41 Harvard Law 
Review 96—Carr’s Lecture on Administrative Law, pp. 16 to 19—Cooley on 
Constitutional Limitations, 8th edn., Vol. I, pp. 227-235—Wuloughby’s Constitu- 
tional Law of the United States, 2nd edn., paragraphs 1076 to 1079). 

The basis of the difference between the English and the American view-points 
in this matter was explained by Sir Courtney Ibert as follows : 

“< All free countries recognise the importance of maintaining the principle that a distinction 
ought to be drawn between the legislative, judicial and executive functions of Government and that 
these functions ought to be exercised by separate bodies. But they differ very much in the application 
of this principle. The principle of separation of powers, as it is sometimes called, was a leading 
tenet in the political philosophy of the 18th century and is nowhere more emphatically affirmed 
than in the Constitution of the United States, with results which are not always conducive to good 


Government. There is always and everywhere a tendency on the part of those responsible for the 
three great branches of Government respectively, to regard the others as rivals, to fret at limitations 


on their powers and to poach on the provinces of their neighbours. And this tendency is increased 
and accentuated if too hard and fast a line is drawn between organs and functions which ought to 
work in harmony with each other and the relations of which to each other require the most delicate 
adjustment for their proper working. One result of denying to the Legislature at Washington, the 
control which the Legislature at Westminster exercises over the executive is that Congress is always 
trying to regulate by bill matters of detail which in this country would be left and, in the opinion of 
most of us, would properly be left to be regulated by administrative action and by administrative 
regulations. (Lecture on Methods of Legislation, delivered before the University of London in 
October, 1911, and published by the University in 1912, pages 48 and 49).” 

Sir Cyril Carr refers to the same topic in the following observation: “An 
absolute insistence upon the separation of legislative, executive and judicial power 
must rule out any delegation of legislative power to the executive ”’ (Columbia 
Lectures on Administrative Law, p. 16), and by way of contrast he refers to the 
“close union and nearly complete fusion ” of executive and Legislative powers 
which became a notable characteristic of the British Constitution at least from the 
days of Bagehot (zbid., p. 19). mb n 

There are thus two important results flowing from the character of the British 
Constitution : (1) that on account of the absolute sovereignty of Parliament, no 
question of the constitutional invalidity of any parliamentary enactment can ever 
be raised in à court of law, and (2) that on account of the intimate contact and 
close co-operation between Parliament and the Ministry and the doctrine of the 
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responsibility of Ministers to Parliament, the objection as to the propriety of delegating 
legislative functions to the executive Government has never been strong in recent 
times. It need scarcely be pointed out that in both these respects, the constitutional 
position in India approximates more closely to the American model than to the 
English model. Hence the value of the decisions of the United States, so far as they 
lay down any principle, apart from the manner in which they may apply the principle 
to the facts of particular cases. Even in England, the distinction is recognised, 

“ between matters which must be regulated by Parliament itself and matters which may be left 
to departmental regulations or to the exercise of individual discretion . . . On the question 
where the line should be drawn, there will be much difference of opinion, but that it can be drawn 
and should be drawn all will admit. (Ibert on Legislative Methods and Forms, 1901 Edn., p. 218).” 

The fact that under the English system, this distinction is only a matter of 
policy or reasonableness is no reason for thinking that even under systems which 
permit Courts of law to examine the constitutionality of statutes, objections based 
on this distinction must be regarded only as objections to policy and not legal 
objections. ‘Though Sir Courtney does not clearly indicate where he would draw 
the line, his reference in this very chapter (chap. X) to the difference between 
““lawyer's law” and “administrative regulations’? would seem to suggest his 
line of demarcation, the former including what we-ordinarily speak of as substantive 
law and adjective law (Jbid., pp. 209 and 219). Sir Cyril Carr seems to echo the 
same idea when, accounting for the absence of protest against departmental encroach- 
ment in the later Victorian age, he remarks: ‘‘ The new laws were not lawyer’s 
laws ? (Administrative Law, p. 21). Even as late as 1871, the Judges of the High 
Court in England protested on constitutional grounds against a High Court of 
Justice Bill which proposed to authorize a Committee of the Privy Council to make 
or alter rules of procedure. “Let Parliament fix the guiding principles,” they 
said, “and let the Judges settle the subordinate points of procedure.” The Judges 
ultimately got their way (see Carr’s Administrative Law, p. 21). The reason- 
ableness of a distinction of the kind above stated is implicit in the recommendations 
of the Committee on Minister’s Powers (1932). Dealing with the topic of the 
delegation of legislative power, the Committee concluded that the practice was 
“both legitimate and constitutionally desirable for certain purposes, within certain 
limits and under certain safeguards ”’ (Carr, p. 27), and they qualified their tole- 
rance of delegated legislation by specifying four exceptional types which would 
require special vigilance. ‘The first exception is the power to legislate on matters 
of principle. They also excepted “delegation conferring so wide a discretion 
that it is impossible to know what limit the Legislature intended to impose ” (Carr, 
p. 38, and foot-note). The author adds » ““In theory of course the Legislature 
ought to settle the principles and delegate the details, but occasionally the Legis- 
lature shirks its duty.”’ 

It will thus be seen that except for the fact that an objection of the present 
kind cannot be entertained in a Court of law against parliamentary legislation 
there is very little difference between the principle accepted in England and that 
accepted in America, though in practice the objection may not in many cases be 
seriously pressed in England because of the relations there subsisting between the 
executive and the Legislature. As Sir Courtney Ibert said, it may, not always be 
easy to draw the dividing line, and that is just what an American constitutional 
writer points out: 

“The question when an administrative discretion is so broad as to amount to a legislative power 
is one that may not be answered according to any fixed formula, but has to be answered in each indi- 
vidual case according to the judgment of the Court (Willoughby, para. 1079).” 

But where, as in sections 5, 10 and 16 of the impugned Ordinance in this 
case, the power is left to the executive without any limitation whatever or any attempt 
at an enunciation of policy or rule of guidance, the question of “f degree ” or “ draw- 

“ing the line ” will notarise at all. Inan Australian case, the principle stated in the 
American cases as, for instance, in Field v. Clarke? has been criticised as- allowing 
a considerable latitude of application (per Dixon, J:, in Victorian Stevedoring etc, Co. v, 
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Dignan1). But the soundness of the principle itself cannot seriously be 
questioned. ‘In the judgments delivered by Dixon and Evatt, JJ., in the last men- 
tioned case, there was a full discussion of the question both on principle and on 
authority as well as a review of the history of the doctrine in America. The actual 
decision upholding the validity of the delegation in the particular case was based 
on a course of decisions including Baxter v. Ah Way? referred to by the Advocate- 
General of India. It is however noteworthy that Dixon, J., added : 


“ ‘This does not mean that a law confiding authority to the executive will be valid, however 
extensive or vague the subject-matter may be, if it does not fall outside the boundaries of federal 
power. There may be such a width or such an uncertainty of the subject-matter to be handed over 
that the enactment attempting it is not a law with respect to any particular head or heads of legislative 
power. Nor does it mean that the distribution of powers can supply no considerations of weight 
affecting the validity of an Act creating a legislative authority.’’+ 

Evatt, J., in giving reasons for rejecting the doctrine based on the separation 
of legislative and executive powers, relied on the circumstances that, unlike America, 
Australia had an executive which is responsible to Parliament and he added : 


“This close relationship between the legislative and executive agencies of the Commonwealth 
must be kept in mind in examining the contention that it is the Legislature of the Commonwealth 
and it alone which may lawfully exercise legislative power.”’+ 

In Baxter v. Ah Way*, the question put by Griffith, C.J., in the course of the 
argument (at p. 630) and some of the observations in his judgment indicate that 
far from repudiating the doctrine of the American cases, the learned Judge was 
of the opinion that his view was in accord with the principle adopted in America ; 
in the legislation impugned. before him, the Governor in Council was held to have 
been authorised only to decide a question of fact, namely, the question of expediency 
of importing articles into the Commonwealth, The statute, after enumerating 
a number ot articles, as ‘‘ prohibited imports,” added under the same category, 
“all goods, the importation of which may be prohibited by proclamation. ‘The 
objection taken was that the power to prohibit import must be exercised by the 
Legislature and cannot be delegated to the Governor in Council. After referring 
to the opinion of Marshall, C.J. (already cited) and to the decision of the Privy 
Council in The Queen v. Burah*®, the learned Chief Justice held that the case was 
one of “ conditional legislation,” the Governor in Council being merely the ““ autho- 
rity to ascertain and declare the fact” as to the expediency of admitting particular 
goods into the Commonwealth at a particular time. “O’Connor, J., referred to 
and followed the American authorities. All the learned Judges also relied upon 
the fact that similar provisions had long found a place in many statutes. 


‘The circumstance that the matterehas in the present case been dealt with by 
an Ordinance and not by a legislative enactment of the ordinary kind raises a further 
question under this head. The decisions in The Queen v. Burah® and in the cases 
following it rest on the ground that within the limits of the subject-matter assigned 
. to them by the Constitution Act, the Indian and Dominion Legislatures have and 
were intended to have “ plenary powers of legislation as large and of the same 
nature as those of Parliament itself.” ~ Legislation by Ordinance has no doubt 
been given the same effect as ordinary legislation and the ambit as to the subject- 
matter is the same in both cases. But there are two fundamental points of difference 
which have a material bearing on the present question: One is that by the very 
terms of section 72 of the ninth schedule to the Constitution Act, the operation 
of the Ordinance is limited to a period of six months (and even now it is only. tem- 
porary, though the particular limit has been removed); and secondly, it is avowedly 
the exercise of a special power intended to meet an emergency. These two cir- 
cumstances differentiating legislation by Ordinance from normal legislation afford 
ground for doubting the applicability of the principle of The Queen v. Burah* to 
Ordinances. Further, it is only consistent with the special character of this kind 
of law-making that the responsibility for it should have been laid on the Governor- 
‘General whose personal judgment and discretion must be taken to be a very important 
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factor. It may be that his position too cannot be described as that of an “ agent i 
or “ delegate ” but the very conception underlying the ordinance-making power 
so connects it with the personal judgment and discretion of the Governor-General 
that the objection against delegation to subordinate executive authorities of any 
matter of principle is even more serious in this case. 


It has no doubt been always recognised that some authority in the State should 
be in a position to enact necessary measures to meet extraordinary contingencies. 
Section 72 of schedule 9 makes ample provision for it; the guestion is about the 
manner of exercising that power. Before applying the analogy ba sed on the English 
practice as to emergency legislation, certain differentiating circumstances must be 
borne in mind. In England even, emergency legislation is parliamentary legis- 
lation or Order in Council passed under the authority of parliamentary statute and 
it is always subject to parliamentary control, including in the last resort the right 
to insist on the annulment or modification of the Order in Council or even the 
repeal or modification of the statute itself. Under the Indian Constitution, the 
Legislature has no share in or control over the making of an Ordinance or the 
exercise of powers thereunder, nor has it any voice in asking for its repeal or modifi- 
cation. Again, anything like a serious excess in the use of special emergency 
powers will, under the English practice, be a matter which Parliament can take 
note of when the time comes for passing the usual Indemnity Act on the termination 
of the emergency (see Dicey’s Law of the Constitution, p. 296, and Carr’s Adminis- 
trative Law, pp. 69 and 70). ‘That is not the position here, as the indemnity can 
be provided by an Ordinance. As against all this, the only safeguard provided 
in the Indian Constitution is that the matter rests entirely upon the responsibility 
of the Governor-General. This only confirms the argument against delegation 
of such responsibility, at least without laying down in clear and definite terms the 
limits and conditions governing the exercise by executive officers of powers conferred 
upon them by the Ordinance. To-day, in India, the situation is cemplicated by 
the fact that when large and undefined powers are entrusted to Provincial Govern- 
ments and their executive officers, the constitutional limitations, conventions and 
etiquette implied in the theory of provincial autonomy make it difficult even for 
the authority promulgating the Ordinance to interfere to check the improper use 
of such powers. 


In his book on “ Delegated Legislation’? (based on his Cambridge Lectures 
and published in 1921), Sir Cyril (then Mr.) Carr, observed : “In so far as dele- 
gated legislation contains the germ of arbitrary administration, every possible 
safeguard must be devised ” (p. 26). He suggested five safeguards, of which two 
deserve to be noticed here: (a) the limits within which the delegated power is to Le 
exercised are to be definitely laid down, and (b) the further point to ke insisted on 
is publicity. The second safeguard does not merely mean publication, but was 
explained by the author himself as follows: ““ Like all other law, it ought not 
only to be certain, but also ascertainable.” Reviewing these safeguards after the 
lapse of about twenty years, and “in the light of riper acquaintance ” (as he claimed), 
Sir Cyril, in his recent lectures on Administrative Law, explains the first of the 
above safeguards as follows: 

“I meant that the control by the law Courts (by way of declaring a rule or order ulira vires) 
should be made as simple and easy as possible by inserting precise words in the enabling Act.” (p. 51) 

A comparative study of the Ordinances promulgated by the Governor-General 
during the last two decades will reveal a progressive diminution in the definiteness 
and completeness of the relevant legislative provision and a corresponding expansicn 
of the limits of executive intervention in the determination of the fervm and the 
procedure applicable. The earlier Ordinances were limited to defined categories 
of crimes with reference to their nature, time, place or purpose and the choice of 
the forum even in such cases was left to the Governor or the Goverrrrent to make. 
The practice has now been extended to all offences and the choice of the forum 
(with all its serious consequences under the present Ordina nce) has been entrusted 
to any servant of the Crown who may be authorized by the Provincial G overrment. 


228 THE MADRAS LAW JOURNAL REPORTS. ` [1943 


This sufficiently illustrates the truth of Sir Cyril (then Mr.) Carr’s observation 
above cited. 6 


As we have already observed, the considerations and safeguards. suggested in 
the foregoing passages may be no more than considerations of policy or expediency 
. under the English Constitution. But under Constitutions like the Indian and the 
American, where the constitutionality of legislation is examinable in a court of law, 
these considerations are, in our opinion, an integral and essential part of the limi- 
tation on the extent of delegation of responsibility by the legislaturé to the executive. . 
In the present case, it is impossible to deny that the ordinance-making authority 
has wholly evaded the responsibility of laying down any rules or conditions or even 
enuhciating the policy with reference to which cases are to be assigned to the ordinary 
criminal Courts and to the Special Courts respectively and left the whole matter 
to the unguided and uncontrolled action of the executive authorities. This is not a 
criticism of the policy of the law—as counsel for the Crown would make it appear— 
but a complaint that the law has laid down no policy or principle to guide and 
control the exercise of the undefined powers entrusted to thé executive authorities 
by sections 5, 10 and 16 of the Ordinance. 


We are of the opinion that the Ordinance has not by itself repealed sections 28 
and 29, Criminal Procedure Code (if such repeal were necessary——as we think it 
was) that notwithstanding drafting devices, it is only the order of the executive 
authority passed under section 5, 10 or 16 of the Ordinance, in respect of each case 
or group or class of cases that in fact operates to repeal those provisions of the Code 
to divest the regular Courts of their jurisdiction and to invest the Special Courts 
with jurisdiction to try any particular case or group or class of cases. We are also 
of the opinion that such executive orders cannot in law have any such effect and 
that sections 5, 10 and 16 of the Ordinance are open to objection as having left 
the exercise of the power. thereby conferred on executive officers to their absolute 
and unrestricted discretion, without any legislative provision or direction laying 
down the policy or conditions with reference to which that power is to be exercised. 
The powers of the High Court, though in form taken away by section 26 of the 
Ordinance, are in fact only taken away by the order of the executive officer, because 
it is only on such order or direction being given that any case becomes a proceeding 
before a Special Court for the purpose of section 26. We accordingly agrée with 
the High Court that the Court which purported to try and convict the respondents 
had no jurisdiction to do so. ; < 


The validity of the Ordinance was also attacked on another ground based upon 
the language of section 72, Government of India Act, 1915. ‘The opening portion 
of that section declares that “the Governor-General may, in cases of emergency, 
make and promulgate Ordinances for the peace and good government of British 
India or any part thereof”. It is obvious that the power to make and promulgate 
Ordinances under that section is exercisable by the Governor-General only in 
cases of emergency. It was contended that the Preamble of the Ordinance read 
with section 1 (3) thereof showed that the Governor-General did not think that 
an emergency existed at the time when he: made and published the Ordinance. 
The Preamble and the first section of the Ordinance are as follows : 

, © “ Whereas an emergency has arisen which makes it necessary to provide for the setting up of 
Special Criminal Courts ; i i 
Now, therefore, in exercise of the powers conferred by section 72, Government of India Act, as 


set out in the gth schedule, Government of India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance :— 


4 I. (1) This Ordinance may be called the Special Criminal Courts Ordinance, 1942. 

(2) It extends to the whole of British India. 

(3) It shall come into force in any province only if the Provincial Government, being satisfied 
-of the existence of an emergency arising from any disorder within’ the province or from a hostile attack 
on India or on a country neighbouring on India or from the imminence of such an attack by notification 
in the Official Gazette, declares it to be in force in the province, and shall cease to be in force when 
such notification is rescinded : ; 

Provided that any trial or proceeding which was pending at the time of such rescission may be 
_continued and completed as if the provisions of this Ordinance were still in force.” 


4 
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Tt was conceded that as laid down by their Lordships òf the Privy Council in 
Bhagat Singh v. Emperor!, the question whether an emergency does or does not 
exist at any particular time is one for the Governor-General and for him alone and 
that a Court has no right to inquire whether an emergency did in fact exist at the 
time of the making and promulgation of an Ordinance, if the Governor-General 
has jùdged and declared that it did exist. It was contended, however, that this 
last condition had not been fulfilled here. The argument was developed in this 
manner’: Sub-section (3) of section 1 defines the emergency which alone could 
justify the bringing into force of the Ordinance in any part of British India. It 
follows therefore that that was the emergency which the Ordinance was designed 
to meet. It is true the Governor-General was under no obligation to take anybody 
into his confidence with'regard to the nature of the emergency which in his judgment 
necessitated the making and promulgation of the Ordinance. But he having chosen 
to do so, the Courts could not deliberately shut their eyes to the definition of the 


‘emergency which the Governor-General ‘had himself set out. ‘The emergency 


which’ was made ‘by the Governor-General a condition precedent to the coming 
into force of the Ordinance must bė the emergency which in his opinion necessitated 
the making and promulgation of it. The argument runs that in this particular 


case, after having declared in the Preamble that an emergency had arisen which 


made it necessary to provide for the setting up of Special Criminal Courts, the 
Governor-General had gone on to-enact in sub-section (3) of section 1, that the 
Ordinance shall not come into force in any part of British India unless the Provincial 
Government was satisfied of the existence of an emergency arising from certain 


. specified contingencies. This could only have one meaning, namely, that the 


Governor-General apprehended an emergency and published the Ordinance to 
meet it but he was not satisfied that the emergency had actually arisen in any 
part of British India. For, if he had then judged that the emergency existed in 
any part of British India, he would have declared the Ordinance in force in that 
part of British India immediately. The Governor-General did not himself enforce 
the Ordinance in any part of British India. He left that to be done by the Provincial 
Governments, on being satisfied of the existence in their respective areas of an 
emergency arising from certain specified contingencies. 


The Ordinance is dated 31st December, 1941, and was published in. the Gazette 
of India of and January, 1942. We were informed by counsel for the Crown that 
the earliest date on which it was brought into force in any part of British India was 
grd April, 1942, when it was put into force in the Province of Bengal. We were 
further informed that the High Court of Judicature at Fort William, in Bengal 


_ and criminal Courts subordinate thereto have throughout continued to function 


in the Province in the normal way. Further, the Central Legislature met at New 
Delhi and held its Budget Session in the ordinary course between 31st December, 
1941 and grd April, 1942. 

_ The argument on behalf of the respondents on this part of the case therefore 
was that the Governor-General, anticipating that an emergency of the kind set out 
in sub-section (3) of section 1 of the Ordinance might arise in some part of British 
India, made and published the Ordinance in order to arm Provincial Governments 
with drastic powers to deal with the emergency when it should arise. This, it was 
contended, might have been an act of wisdom and foresight on the part of the 
Governor-General, but was not justified by the language of section 72 which requires 
that an emergency must exist at the time when an Ordinance is made and pro- 
mulgated, as it is the existence of an emergency alone which invests the Governor- 
General with power to make and promulgate Ordinances. 

. It was further contended that the Governor-General, by the total surrender 
of the power to bring the Ordinance into force into the hands of Provincial Govern- 
ments abdicated a function of. which he alone had been made the sole repository 
by Parliament. It was urged that under section 72 it was the duty and responsibility 


ofthe Governor-General and the Governor-General alone to secure the peace and 
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good government of the country by means of Ordinances, if'an emergency should 
so-require. Sub-section (3) of section 1 of the Ordinance leaves the enforcement 
‘of the Ordinance in the hands of Provincial Governments alone and makes no 
provision for the contingency that an emergency may arise in certain parts of British 
‘India which, in the opinion of the Governor-General, might necessitate action under 
the Ordinance and yet the Ordinance may not’ be brought into force in those parts 
by the’ Provincial Governments concerned. 


We were further invited to look at the matter from another angle. The 
‘Preamble declares that an emergency exists necessitating the Ordinance. Section 
1 (3) leaves the enforcement of the Ordinance to Provincial Governments on their 
being satisfied of the existence of an emergency. If no Provincial Government 
was at any time satisfied that the emergency defined in the sub-section existed in 
their respective areas, the Ordinance could not be put into force in any part of 
British India, notwithstanding the declaration contained in the Preamble that 
the Governor-General was satisfied of the existence of the emergency. ‘This would 
also illustrate the point that the real decision with regard to the existence or otherwise 
of the emergency had been left in hands other than those of the Governor-General, | 
and it was argued that this was not contemplated or permitted by section 72. 


. An argument was also sought to be built upon the. meaning of the word “ pro- 
mulgate ” in the opening part of section 72. It was argued on the authority of the 
Oxford Dictionary that promulgation with, reference to a law or Ordinance means 
“ publication by putting into effect” and it was urged that as in this case the 
Governor-General, though he made and published the Ordinance, did not by his 
own authority put if into effect anywhere, he did not himself “‘ promulgate ”the 
Ordinance, but had left it to be “ promulgated ” at future uncertain dates in different 
Provinces by the respective Governments thereof; and that conséquently not 
having been “ promulgated ” by the Governor-General, the Ordinance had no 
force or validity. 


In reply, it was pointed out on behalf of the Crown that the emergency justifying 
the enactment of the Ordinance was not identical with the emergency specified in 
section 1 (3) as a condition precedent to its enforcement. It was argued that once 
the Governor-General had declared in the Preamble that an emergency had arisen 
which made it necessary to enact the Ordinance, the requirements of section 72 
were fulfilled and that it was not permissible to inquire further into the matter. 


It was contended that once the Ordinance had been made and published in te 
‘Gazette of India, it was made and promulgated within the meaning of that expression 
in section 72 and that enforcement of the Ordinance, or giving effect to it, was not a 
necessary ingredient of“ promulgation.” In support of this interpretation, reliance 
was placed on Ramanatha Iyer’s Law Lexicon and on the meaning given to the 
verb “ promulgate ” in the Oxford Dictionary. 


The contentions put forward on behalf of the respondents on this part of the 
case found favour with Sen, J., in the Court below and they undoubtedly raise 
substantial and important questions. In view however of the conclusions at which 
we have arrived on the main grounds of attack against the validity of the Ordinance, 
we do not consider it necessary to pronounce an opinion upon these questions. ` ` 


“We would affirm the judgment of the High Court and dismiss the appeal. 


Rowland, 7.—This is an appeal:by the Crown against an order of the High 
Court of Judicature at Fort William in Bengal passed in ‘its criminal revisional 
‘urisdiction, setting aside the convictions of and sentences passed on certain persons 
by a Magistrate acting in the capacity of a Special Magistrate under the Special 
Criminal Courts Ordinance, 1942 (Ordinance II of 1942), and directing that those 
persons be released, but that they be re-arrested and dealt with in-accordance with 
the ordinary process of law. The Ordinance had in section 26 enacted that save 
as provided in this Ordinance no Court shall have any jurisdiction of any kind in 
respect of proceedings under this Ordinance, thus excluding the revisional juris- 
diction of the High Court. But the High Court held that the Ordinance was ultra 
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vires of the powers conferred on the Governor-General by the Government of India 
Act, 1935, sometimes referred to as the Constitution Act. The learned Judges 
gave a certificate under section 205 that the case involves a substantial question 
of law as to the interpretation of the Constitution Act; hence this appeal. ‘The 
question is whether Ordinance II of 1942, the Special Criminal Courts Ordinance, 
is ulira vires. That being the question on which the decision of this appeal must 
turn, selection of the line of approach to its determination may be assisted by one 
or two examples of the method consistently followed by the Judicial Committee 
of the Privy Council in construing statutes. In Raja Bhup Indar Bahadur Singh v. 
Byar Bahadur Singh? it was said : 

“ We are not testing the question by general principles but by the expressions of the Code 
which relate to appeals. Their Lordships turn to the Code to see what it says.” 

In Krishna Ayyangar v. Nallaperuaml Pillai? it was said : 

“ The construction of the explanation must depend on its terms and no theory of its purpose 
can be entertained unless it is to be inferred from the language used.” 

In The Queen v. Eduljee Byramjee® it was said : 

“ If such be the undoubted effect of the charter we must give effect to its provisions however 
injurious we may conceive the consequences to be.” 

In Nagendra Nath Dey v. Suresh Chandra Dey*, it was said : 

“ In construing such provision (limitation) equitable considerations are out of place and the 
strict grammatical meaning of the words is the only safe guide.” 

In Mt. Ramanand Kuer yv. Mt. Kalawati Kuer®, it was said: 


“It has often been pointed out by this Board that where there is a positive enactment of the 
Indian Legislature the proper course is to examine the language of that statute and to ascertain its 
proper meaning uninfluenced by any consideration derived from the previous state of the law or of 
the English law on which it may be founded.” 

In Australian Alliance Assurance Co. v. Attorney General of Queensland’ it was said: 


“ Their Lordships are not concerned with the policy of the Act nor can they find in the novelty 
of the provision or in the language of other parts of the Act sufficient ground for disregarding the 
plain words of the enactment.” 

In Pakala Narayanaswami v. Emperor’, it was said, “ But in truth when the 
meaning of words is plain, it is not the duty of Courts to busy themselves with supposed 
intentions.” 


It may safely be said, without citing authority, that ordinarily the Courts 
construing the language of a statute will assign to it that meaning which consistently 
with the language used, is favourable to the liberty of the subject. The function 
of Judges is to give words their natural meaning, not perhaps, in war time, leaning 
towards liberty but remembering, that in a casé in which the liberty of the subject 
is concerned, we cannot go beyond the natural construction of the statute. 


In The Queen v. Burah® it was said : 


“ The established Courts of Justice when a question arises whether the prescribed limits have 
been exceeded, must of necessity determine that question and the only way in which they can properly 
do so, is by looking to the terms of the instrument by which, affirmatively, the legislative powers were 
created, and by which negatively they are restricted. If what has been done is legislation, within 
the general scope of the affirmative words which give the power, and if it violates no express condition 
or restriction by which that power is limited (in which category would of course, be included any 
Act of the Imperial Parliament at variance with it) it is not for any Court of Justice to inquire further, 
or to enlarge constructively those conditions and restrictions.” 

The terms by which affirmatively the legislative powers were created, are in 
section 9g (1) Constitution Act, and in section 72 of schedule IX. Section gg is 
not cited by the learned Judges. Its operative portion is in the following words : 
“Subject to the provisions of this Act the Federal Legislature may make laws for 
the whole of British India or any part thereof.” 
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Section 72 in schedule IX runs thus : a hs 


“ The Governor-General may, in cases of emergency, make and promulgate Ordinances for the. 
peace and good Government of British India or any part thereof, and any Ordinance so made shall, 
tor the space of not more than six months from its promulgation, have the like force of law as an Act 
passed by the Indian Legislature ; but the power of making Ordinances under this section is subject 
to the like restrictions as the power of the Indian Legislature to make laws ; and any Ordinance made 
under this section is subject to the like disallowance as an Act passed by the Indian Legislature, and 
may be controlled or superseded by any such Act.” 

The restrictive or supposedly restrictive provisions to which reference was 
made are in several places. ‘These may first be dealt with seriatim, and then the 


question of the extent of the affirmative provisions just previously cited. i 


Section 100 (3) removes from the jurisdiction of the Federal Legislature the 
making of laws for a Province with respect to matters in the Provincial Legislative 
list. But by reason of a proclamation of emergency that bar is removed by section 
102 (1). It is settled by the decision of this Gourt in Keshav Talpade v. Emperor 
(Federal Court case V of 1943) 1 that the Central Legislature has power at present 
to make laws with respect to any matter in any of the three lists. But in the present . 
case it was argued in the High Gourt-that this power is given to the Legislature and 
not to the Governor-General. 


Derbyshire, C.J., deals with the matter thus : 


“ The position, therefore, is that when a proclamation of a grave emergency has been made by 
the Governor-General as indeed it was when war broke out in Spetember, 1939, the Federal Legislature 
has power to make laws with regard to the constitution and jurisdiction of Courts in provinces ; that 
the same emergency enabled the Governor-General under-section 72, Government of India Act, 1915, 
to pass an Ordinance dealing with the same matters, which Ordinance “ shall have the like force pof 
law as an Act passed by the Indian Legislature,’ and that section 311 (6) provides that the 
Governor-General’s Ordinance shall be construed as the same as an Act of the Federal or Provincial 
Legislature. ‘There is, therefore, no substance in the second contention of the applicants.” 

His colleagues agreed ; and this point has not been pressed in appeal. It is 


obvious that the words of the statute support the conclusion of the learned Judges. 


I shall next consider section 223 which enacts that the jurisdiction of any 
existing High Court shall be the same as immediately before the commencement 
of part 3 of the Act. But that is subject to the provisions of any Act of the appro- 
priate legislature. Under section 223 the legislature can pass an enactment taking 
away the jurisdiction of a High Court. ‘The contrary does not seem to have been 
argued. But it was said, the Governor-General is not the appropriate legislature 
and had no such power. 

Derbyshire, C.J., said : 

“ That contention is answered, it seems to me by section 311 (6), Government of India Act, 1935, 
which says ; 

“ Any reference in this Act to Federal Acts or laws or Provincial Acts or laws, or to Acts or laws 
- of the Federal or a Provincial Legislature, shall be construed as including a reference to an Ordinance 
made by the Governor-General or a Governor-General’s Act or, as the case may be, to an Ordinance 
made by a Governor or a Governor’s Act.’ ” aS. l 

His colleagues agreed, relying on section 311 (6) ofthe Act, clause 44, Letters 
Patent and section 38, Interpretation Act, 1889 (52 and 53, Vict., ch. 63). The 
respondents, in their right to support the decision of the High Court on any ground 
` decided against them, contend that this finding is erroneous: it should have been 
held that the Ordinance was not validly enacted under section 223. Weare referred 
to the language in section 223 which makes the Letters Patent amenable to the 
legislative interference of “the appropriate Legislature’? and section 72 which 
empowers the Governor-General to make Ordinances. It is said, he may have 
_ power to make Ordinances but he is not the appropriate Legislature. The appro- 
priate Legislature is in some cases the Federal Legislature, schedule VII, list 1, item 
53; in some cases the Provincial Legislature, list II, item 2 ; and in some cases either 
of these, list III, item 15. The Governor-General making an Ordinance ‘is not 
either of these. : The distinction is unsound. By the Letters Patent clause 44, the 
Letters Patent are expressly made subject to the legislative powers of the Governor- 
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General ; and it would be repugnant to section 72 to hold that an*ordinance made 
by the Governor-General in case of emergency was in any way less effective than 
an Act of the Federal Legislature. Undoubtedly the Governor-General has power 
to legislate by ordinance in case of emergency in respect of the powers and juris- 
diction of the High Courts. But the attack on the Ordinance was pressed on 
another ground. It was said, assuming the Governor-General has power to legis- 
late in that manner, this is not what has been done. He has left it to others not 
only to bring the Ordinance into force but to constitute Courts not amenable to 
the jurisdiction of the High Courts ; and to empower others to direct by general 
or special order that persons and offences be tried in those Courts and nat in ordi- 
nary Courts under the superintendence of a High Court so that the jurisdiction of 
the High Court is ousted. To do these things is to exercise a legislative power ; 
and even if the Governor-General himself has this power, he cannot commit its 
exercise to any other authority. 


An almost identical argument was advanced with reference to section 292; 
and as what I shall have to say on that will govern the decision on the point just 
now stated, I will postpone its consideration for the present. 


Then there is a passage in the Instrument of Instructions to the Governor- 
General whereby he is enjoined to reserve for the signification of His Majesty’s 
pleasure any Bill which would so derogate from the powers of the High Courts as 
to endanger the position which these Courts are by the Constitution Act designed 
to fill ; such a Bill is not to be assented to by the Governor-General in the ordinary 
way. 

We are referred to this as showing the concern and solicitude felt by Parliament 
for preserving and maintaining the position of the High Courts; we are invited 
to question the propriety of making such an Ordinance as this ; of so completely 
ousting the jurisdiction of the High Courts in all cases tried by the Special Courts : 
of giving an unlimited power to bring any case whatever into the Special Courts ; 
and of permitting this power to be delegated to any servant of the Crown without 
restriction however lowly in rank and however lacking in experience. 


But as Derbyshire, C.J., has pointed out, section 13 (2), Constitution Act, 
‚provides that the validity of anything done by the Governor-General shall not be 
called in question on the ground that it was done otherwise than in accordance 
with the instrument of Instructions. The correctness of the learned Chief Justice’s 
observation is beyond question. ‘That being so, it will be useless for this Court 
to express (however strongly we may feel) sentiments and views which the law 
does not empower us to put into effect ; and so, I think as to this there is no more 
to be said. 


At the hearing before us, a further contention was advanced for the respondents, 
Jurisdiction, it was said, is given to the Federal Court by section 205, Constitution 
Act; and it is not competent to any Indian Legislature to make a law altering 
or affecting the operation of that section. Power to legislate as to Courts is conferred 
by section 100 read with schedule VII, as follows: By list I, item 53, jurisdiction 
and powers of all Courts except the Federal Court to the Central Legislature, in 
respect of matters indicated. By list II, item 2, “jurisdiction and powers of all 
Courts except the Federal Court,” to the Provincial Legislature in respect of certain 
other matters. By list III, item 15, ‘‘ jurisdiction and powers of all Courts, except 
the Federal Court,’ to both Central and Provincial Legislatures, with respect to 
other matters. It is clear that no Indian Legislature is competent to make a law 
with respect to the jurisdiction and powers of the Federal Court (subject to section 
206 or any other specific enabling section). But in section 26 of the Ordinance the 
Governor-General had enacted : 

“ Notwithstanding the provisions of the Code, or of any other law for the time being in force, 
or of anything having the force of law by whatsoever authority made or done, there shall, save as 
provided in this Ordinance, be no appeal from any order or sentence of a Court constituted under 
this Ordinance and, save as aforesaid, no Court shall have authority to revise such order or sentence, 


or to transfer any case from any such Court, or to make any order under section 491 of the Code 
or have any jurisdiction of any kind in respect of any proceedings of any such Court,” 
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The section is wide enough to bar an appeal to the Federal Court : therefore 
_ it is argued, this is legislation regarding the jurisdiction and powers of the Federal 
Court. But let us see-what is that’ jurisdiction and what are those powers. The 
jurisdiction is (i) to entertain appeals from a High Court and from no other Court ; 
(ii) to entertain appeals in cases where the High Court gives the certificate under 
section 205 (1) and in no other cases. Nothing is said in the Ordinance as to the 
jurisdiction of this Court to entertain, hear and decide such appeals ; for, in no 
case tried under the Ordinance has the High Court jurisdiction to pass any order 
which might become appealable to this Court. But, it is said by shutting out the 
appellate jurisdiction of the High Court, the Ordinance may operate to prevent 
a case coming to this Court which would otherwise have been the. subject both of 
“an appeal to the High Court and of an appeal to this Court. Indirectly this may 
result in fewer cases coming to this Court but the Act gives a jurisdiction limited. 
‘to a certain class of cases, and the Ordinance does not touch the jurisdiction of 
this Court in respect of cases falling within that class. Our jurisdiction depends 
on the High Court having passed an order and given a certificate ; when those 
conditions are fulfilled this Court entertains an appeal whether or no the High 
Court had jurisdiction to make the order appealed against. 


The present case is an instance. No one has invoked section 26 as a bar to 
our hearing this appeal. This argument for the respondent though ingenious 
cannot therefore be accepted. The Ordinance is not a law respecting the juris- 
diction of the Federal Court or respecting its powers.’ l 


Then there was an objection, of which the classification may be doubtful, 
“ whether it is a matter of looking to the affirmative words by which the legislative 
powers were created or to words by which negatively they aré restricted. The 
reference is to section 292 of the Act which enacts that subject to the other provisions 
of this Act all the law in force in British India immediately before the commence- 
ment of Part 3 of this Act shall continue in force in British India until altered or 
repealed or amended by a competent Legislature or other competent authority. 


The substance of the argument is that the Criminal Procedure Code being 
part of the law in force, it is open to the Legislature to repeal or amend it but not 
. to any other authority ; similarly, the Letters Patent of High Courts are part of the . 
law of the land. By clause 44, Letters Patent, they are subject to the legislative 
powers of the appropriate Legislature. They too are not liable to be altered or 
amended by any other authority. 


But, it is said, when an order is made for the trial of a case or offence by a 
Special Court, the effect is to repeal in a large measure the provisions of the Criminal 
Procedure Code as well as to take away powers given to the High Court by the 
Letters Patent. It can be so done by the Legislature ; it can be so done by the 
Governor-General by Ordinance, but no subordinate authority can be empowered 
to do these things ; to do them is to legislate, and the power to legislate must be 
exercised by the Legislature and cannot be delegated. The same contention was 
noticed earlier in dealing with an argument based on section 223. I said, I would 
deal with it later. The above contentions found favour with the High Court and 
I have now to examine them. 


It is to be seen first whether by the Ordinance together with the action taken 
under it there has been effected a repeal or alteration of the Criminal Procedure 
Code and of the Letters Patent of the High Court. So far as the Criminal Procedure 
Code is concerned, we were first referred by Mr. Banerji for the appellants to sec- 
tion 6, which enacts that there shall be five cla8ses of criminal Courts ““ besides. the 
High Courts and the Courts constituted under any law other than this Code for 
the time being in force ;” he suggested that the Code only purported to lay down a 
procedure for the five classes named in section 6, and in part for the High Court, 
and did not profess to lay down any procedure for other Courts, which may be 
constituted under any Jaw other than the Code. If section-6 stood alone the argu- 
ment would have a certain attractiveness, but we must see also section 5 which in 
sul-section (1) enacts; 
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<“ All offences under the Indian Penal Code shall be investigated, enquired into, tried and otherwise 
dealt with according to the provisions hereinafter contained.” 

Offences under other laws are dealt with by section 5 , clause (2), in a similar 
manner, subject to any other procedural enactment for the time being in force. It 
seems clear that before any offence under the Penal Code can be investigated, enquir- 
ed into and tried otherwise than according to the Code, section 5, clause (1) has to be 


got rid of. Mr. Banerji then referred us to section 1, clause (2), which enacts that, 

“In the absence of any specific provision to’ the contrary nothing herein containéd shall affect 
any special or local law now in force, or any special jurisdiction or power conferred, or any special 
form of procedure prescribed, by any other law for the time being in force.” 


This sub-section, it is said, saves other enactments prescribing special pro- 
cedure, or conferring special jurisdiction or power, and permits them to have their 
effect without conflicting with the provisions of this Code. The matter is not wholly 
free from difficulty, but I do not think that new Courts unknown to the Code, 
following a new procedure foreign to the Code, can be set up without conflict with 
section 5. Then as to the High Courts it has been apparently assumed throughout 
that a law which completely ousts the jurisdiction of a High Court in respect of 
many cases, is a law altering the Letters Patent. The contrary was not argued, 
but the matter to my mind is not so clear as to be beyond doubt. In the period 
between the passing of the Government of India Act in 1915 and of the Government 
of India Act, 1935, there was a provision in 'section 107, Government of India Act, 
as to the powers of superintendence of a High Court over all Courts subject to its 
appellate jurisdiction, and elsewhere it was laid down that this section was one 
which the Indian Legislature have not power to modify. What superintendence 
‘ means was discussed at length in Parmessar Singh v. Kailaspati*. Two cases arose 
regarding tribunals specially set up, some of whose decisions might be, under certain 
circumstances, the subject-matter of appeal to the High Court. In other respects 
revisional power ‘and apparently superintendence of the High Court was excluded 
by the enactment. It was held that the power of superintendence which includes 
a revisional jurisdiction could not be taken away from the High Court in respect 
of any Court from which an appeal can lie to the High Court. Those cases are in 
Balkrishna Hari Phansalkar v. Emperor? and ‘Manmatha Nath v. Emperor’. On the 
other hand, if the Legislature creates a Court not in any way subject to the appellate 
jurisdiction of a High Court then section 107 does not apply to confer’on a High 
Court a power of superintendence in respect of such Special Court. It was so 
held in The Queen v. Burah*, where the Courts set up were in an area over which 
the High Court had no territorial jurisdiction at all; and it was so held in Sheo 
Nandan v. Emperor® and Parameshwar Ahir v. Emperor® in the matter of special tribunals 
set up within the area over which the High Court’s general jurisdiction extended. 
In what follows, while proceeding on the assumption that a law ousting the juris- 
diction of a High Court is a law altering the Letters Patent, I wish to guard myself 
against being understood as holding it to be applicable to the creation of Courts 
not subject to the jurisdiction of the High Courts in any respect. As I have held 
that the Criminal Crocedure Code or parts of it are substantially repealed or altered 
by setting up new Courts with a different procedure for trying offences both under 
the Penal Code and other laws and as I agree that this can only be done by legis- 
lation; the question whether the same thing applies to the High Court or not has 
become academic. l 

Then we have to see whether these changes in the law have been made by 
the Legislature, that is by the Governor-General by his act in making the Ordi- 
nance, or by the act of the Local Government or its officers in passing orders to give 
effect to it. Derbyshire, C.J., pointed out that grave inroads were made on the 
rights enjoyed by the subject under the ordinary law. A Magistrate of the second 
class under the Code can impose a sentence up to six months’ imprisonment only ; 
the same Magistrate sitting as a summary Court can give up to two years. There 
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is no provision that the Magistrate, to be vested with the powers of a Sunimary 
Court must have had any particular length of judicial experience. Under the 
Code, on conyiction there would be an appeal from a conviction in all-cases ; under 
the Ordinance, only if the sentence exceeds three months’ imprisonment or Rs. 200 
fine. Under the Code there is a further right to move the High Court.in revision. 
By the Ordinance this right is barred. 


A ‘Magistrate of the First Class under the Code can impose a sentence limited 
to two years’ imprisonment ; the same Magistrate sitting as a Special Court can 
give up to seven years. Under the Code there is an appeal unless the sentence is 
within the limit of Rs. 50 fine ; under the Ordinance only if the sentence exceeds 
two years’ imprisonment. As before there is no right to move any Court in revision 
To be qualified to exercise these enlarged powers a Magistrate must have exercised 
first class powers for two years. 


In the Court of Session, powers are exercised by Sessions Judges, Additional 
Sessions Judges and Assistant Sessions Judges under the Code. An Assistant 
Sessions Judge can impose sentence up to seven years; a Sessions or Additional 
Sessions Judge any sentence authorised by law, but a sentence of death is subject 
to confirmation by the High Court. Under the Code there is an appeal if the 
sentence exceeds one month’s imprisonment or Rs. 50 fine. By the Ordinance 
there is no appeal whatever and no one has any revisional jurisdiction. There is 
no reference to the High Court for confirmation of the death penalty, and no 
superior Court can be moved in revision: Where however a sentence of seven 
years or upwards has been imposed, a reference is made to a certain person who‘ 
must be a High Court Judge ; and his order is final. A similar submission can be 
made by the Special Judge if he finds the case involves points of special difficulty. 
(It is to be noted that a Special Magistrate dealing with a case of special difficulty 
is not able to make any such submission to any one; nor is a Summary Court 
empowered to do any such thing). To be qualified to exercise the enlarged powers 
of a Special Judge, a person must have exercised for two years the powers of a 
Sessions Judge or Assistant Sessions Judge. 


But the defect of jurisdiction alleged is not that the Legislature could not consti- 
‘tute new Courts and entrust to them new powers as wide as these ; or that it could 
not change the procedure of inquiry and trial as has been done by permitting a 
memorandum only of the substance of the evidence to be recorded instead of the 
whole of the evidence ; in permitting a special Judge to take cognizance of offences 
without the accused being committed to his Court for trial, whereas under the 
Code a Court of Session shall not take cognizance of any offence as a Court of 
original jurisdiction unless the accused has been committed by a Magistrate duly 
empowered ; and in abolishing completely the right of trial by jury or with assessors. 
It is not even said that the Legislature was incompetent to enact section 26 barring 
appeals save as provided in the Ordinance and barring the exercise by any Court 
of revisional jurisdiction or jurisdiction to transfer a case or jurisdiction to make 
an order under section 491 of the Code, or jurisdiction of any kind. It is said that 
the Legislature could do these things, drastic as they are. But they could not be 
done by any other or subordinate authority. The power to do them is a power 
to legislate. It is not the Legislature (that is, the Governor-General) that has 
brought these changes into force. They become effective only when an order is 
passed under section 5, section 10 or section 16 of the Ordinance. ‘These are the 
sections which empower and direct special Judges, special Magistrates and summary 
Courts respectively to try offences. The Ordinance does not prescribe the offences 
which each class of Court is to try. It leaves that to be determined by general or 
special orders in writing to be made in the case of special Judges by the Provincial 
Government or a servant of the Crown empowered by the Provincial Government 
in this behalf; in the case. of Special Magistrates by the Provincial Government 
or a servant of the Crown émpowered by the Provincial Government in this behalf, 
in the case of summary Courts the District Magistrate or a servant of the Crown 
authorised in this behalf by the District Magistrate. ; 
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This the learned Judges say amounts to making over to the Provincial Govern- 
ment and other officers referred to the power of legislation which cannot be dele- 
gated. ` The „learned Judges in the High Court: approached the matter not as I 
understand the Privy Council to have enjoined by reviewing the positive and 
negative expressions in the Constitution Act but by referring in the first instance 
to the magnitude and ‘gravity of the change in the law. The learned Chief Justice 
Says : l 6 
“ The man’s rights as regards appeal and revision are not predetermined by law but are left to the 
discretion or order of the District Magistrate and in some cases practically to the discretion of the. . 
police. There are two sets of Courts, the ordinary criminal Courts and the Special Criminal Courts, 
working side by-side and no man knows which Court he may be tried in. That is left to the District 
Magistrate nominally to decide ; in fact it might be decided by the police. The subject who commits 
a crime is,not ipso facto or by the Ordinance itself brought within the jurisdiction of the Special Courts, 
In effect it is the Provincial Government or the District Magistrate acting not in a judicial capacity 
but in an administrative capacity that deprives the subject of his right under the Code and repeals 
its valued provisions as far as he is concerned. That in my view is repealing the Code of Criminal 
Procedure in part in that instance, legislation ad hoc for the man’s case.” 
` The learned Chief Justice dwells‘on the grave consequences, with which he 
seems to be much impressed. I may say here that I have had the advantage of 
seeing in advance. the judgment that his Lordship the Chief Justice has just delivered; 
and had it been within our province to enter on questions of policy I would associate 
myself with much: if not all of what he has said, as to the value and importance, - 
when delegating a discretionary power, of proper safeguards and of sufficiently 
directing the entrusted authority (either by provision in the Act or by rules) as 
to the principles by which he ought to be guided in the use of his discretion ; as 
to the abuses that may result from absence of such provision, and as to the existence 
of valuable precedents in English practice, a proper attention to which, he thinks, 
would have enabled an Ordinance very much more satisfactory than this one to be 
framed. But, it isnot for us to concern ourselves with policy where the law is 
clear but to give effect to its provisions however injurious we may conceive the 
consequences to be, and I shall confine myself to considering the law withcut further 
reference to its consequences. The machinery for bringing accused persons before 
the three classes of Special Courts is in sections 5, 10 and 16; as these are similar 
in their terms it will suffice to examine one of them—;section 5 which refers to the 
jurisdiction of Special Judges. As originally enacted, the wording of it was this : 
“A Special Judge shall try such offences or classes of offences, or such cases or classes of cases 
as the Provincial Gévernment, or a servant of the Crown empowered by the Provincial Government 
in this behalf, may, by general or special order in writing, direct.” 

The drafting appears somewhat inartistic ; one may have to read it more than 
once to grasp the meaning; but its substance is clear, though obscured by the 
use of the expression “‘ such cases as.” There are really two provisions, (a) “The 
Provincial Gevernment or a servant of the Crown empowered by the Provincial 
Government in this behalf may, by general or special order in writing, direct” a 
Special Judge to try an offence or class of offences, or a case or class of cases: and 
then (b) ‘‘ The Special Judge shall try ” it or them. The direction “the Special 
Judge shall try ” is a positive enactment of the Legislature ; but it becomes effective 
only when one condition is fulfilled: an order in writing is to be passed by the 
authority referred to. In the present case a special order was passed by the District 


Magistrate who had been empowered in that behalf for sending the case to a Special 
Magistrate. 


_ _ The main ground of the High Court’s decision is that because the Code remains 
in full force and applicable to any given person until an order is passed for him to be 
tried by a special Judge or special Magistrate and, it is said, a different law becomes 
applicable to him immediately on the passing of such an order, therefore, it is that 
order which puts the Ordinance into effective action and it is that order and not the 
Ordinance itself which effects the change in the law, including implied 
repeal of part of the Code. Before considering whether this proposition 
is in conflict with the decision in The Queen v. Burah,t J may turn 








1, (1878) L.R. 5 L.A. 178 : I.L.R. 4 Cal. 172 (P.G.). 


Padi 


236 THE MADRAS LAW JOURNAL REPORTS. [1943 
aside to point out that the doctrine advanced may carry an unexpected 
conséquence. If, indeed to pass that order under section 5 is to legislate 
and if only the Legislature can do it then to, validate such a trial as the trial of the 
respondents the Governor-General ought to have passed a special Ordinance enacting ' 
that Benoari Lall Sarma and others be tried by the Special Magistrate for the offences 
with: which they are charged. This is not the usual legislative practice in modern 
times where the Legislature normally lays down a principle and offers a general 

‘instruction which it is the duty of the executive authorities to carry out by passing 
, the Necessary orders warranted by the statute and in accordance with any instruction 
' (for;example, by statutory rules) that may be given. There are no doubt precedents 
from medieval times of Acts of Parliament which instead of laying down a general 
principle have embodied a specific and definite order as to the action to be taken 
in a particular case, as for instance in statute 22 Hen. VIII, c. 9, which dealt with 
the’tase of Richard Rose. This person was cook to the Bishop of Rochester and 
had poisoned his master and the statute enacts “that the said Richard Rose be 
put to death by boiling in oil without any advantage of his clergy.” It is rather 
laté in the day to maintain that. a statute ought to be couched in this specific and 
individual form, the Legislature being unable to delegate its power to pass. the 
‘necessary order. Indeed the learned Judges themselves of the High Court have 
hesitated to lay down so sweeping an assertion as that any executive order made in 
pursuance of a statute amounts to a legislative act ifits result may bring into operation 
a change in the law. Khundkar, J., says: 

“ Indeed it is not strictly a power to legislate which has been delegated but a power to do by 
individual direction in particular cases what should properly have been brought about by legislation 
or at least by rule.” 

_ The learned Judge is almost admitting that the power to do what was done 
here, that is to say to bring about the exercise of jurisdiction by a Special Judge 
and the ousting of the jurisdiction of the ordinary Courts, could be delegated if 
the form in which it was delegated was that of an authority to make rules. To that 
I would say that if there is a power to delegate authority it is not for the Courts to 
dictate the form and manner in which that power is to be exercised. 


The learned Judge’s reason for doubting the existence of a power to delegate 
authority to carry out in any manner the purposes of the Act orto make the Act 
effective appears to have been that he relied on the distinction between supreme 
and subordinate legislation. He quotes a passage from Salmond on Jurisprudence 
drawing a distinction between supreme and subordinate legislation and asserting 
that the legislation of the Imperial Parliament is supreme but, all other forms of 
legislative activity recognized by the law of England are subordinate ; they are 
to be regarded as having their origin in a delegation of the power of Parliament to 
inferior authorities exercising delegated furictions and remaining therein subject to 
the control of the sovereign Legislature. The learned Judge however did not 
unreservedly accept the argument addressed to him because to do so might affect 
‘a rule-making power conferred upon an executive authority. He left the matter 
in the air in the same way as it had been done by Ainslie, J., in Empress v, Burah!. 
The passage in Ainslie J.’s judgment runs thus: ~ 

“ There is another class of Acts in which there is apparently a clear delegation of législative power. 
I refer to Acts which contain a provision giving the power to make rules or bye-laws and to impose 
taxes or fix fees and charges. But these are clearly distinguishable from such an Act as Act XXII of 
1869, so far as we are concerned with it now, which is only so far as it gives power to the Lieutenant 
Governor to repeal section 9 of 24 and 25 Vict., c. 104.” » 2 

In each case the point was left undecided in the High Court. In The Queen v. 
Burah® the reasoning of Ainslie, J., along with that of the other learned Judges 
forming the majority in the High Court was severely commented on by the Privy 
Council (The. Queen v. Burah®) and I think that those comments apply 
equally to the reasoning of Khundkar, J., as they did to the reasoning of Ainslie, J. 
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One more reason given for regarding the delegation of authority under the Ordinance 
as bad appears to be that the learned Judges consider it improper to give-to, an 
(undefined) Crown servant power to transter cases with no direction as to what 
principle he should follow or what evil he was‘to try to avert. Again, using, the 
words of Khundkar, J., 
` “ the power given is a power to effectuate jurisdiction of Special Criminal Courts by making 
orders in individual cases or groups of cases and the exercise of that power is entirely unconfined by 
any rule or condition.” ' 

The appellant contends before us that this case is a case of conditional legis- 
lation within the authority in The Queen v. Burah1, a case in which there had been 
a delegation of power by the Legislature to the Lieutenant Governor which a Full 
Bench of the High Court had held in Empress v. Burah? to be unconstitutional. The 
delegation of power had been very wide. It was left to the discretion of the Lieute- 
nant Governor of Bengal, first to direct when the Act should come into operation 
. in the Garro Hills for the administration of which area the preamble showed that 
the Act had been originally designed. Further, it was left to the discretion of the 
Lieutenant Governor to extend the provisions of the Act to territories in the Jaintia 
Hills, Naga Hills and Khasi Hills. As for the administration of civil and criminal 
justice under section 5 it was vested in such officers ‘as the Lieutenant Governor 
should for the purpose of tribunals of first instance or of reference and, appeal from 
time to time appoint, such officers to be subject to the direction and control of the 
Lieutenant Governor and to be guided by such instructions as he should from -time 
to time issue. The High Court is not expressly named, but section 4. removes the 
territory in question from the jurisdiction of the Courts of civil and criminal judicature 
as well as-from the law prescribed for the said Courts and offices by regulations and 
Acts previously in force passed by a Legislature in British India. The notification 
bringing the Act into force in the Khasi and Jaintia Hills declares that the adminis- 
tration of criminal justice is vested in the Commissioner of Assam subject to the 
general direction and control of the Lieutenant Governor. The notification confers 
on the Commissioner the powers of a High Court in civil and criminal cases. ` No 
sentence of death is to be carried out without the sanction of the Lieutenant Governor 
- and it being declared competent to the Lieutenant Governor to call for the record 
of any criminal case and pass thereon such orders as to him may seem fit. Existing 
officers were to continue to exercise the same powers as before and in respect of cases 
triable in their Courts to be guided by the spirit of the laws prevailing in British 
India and heretofore in force in the district. This the High Court said was legis- 
lation by executive order by the Lieutenant Governor and not by the Legislature. 
And that is exactly what the High Court say now. But the argument was repelled 
by the Privy Council, observing that the doctrine of the majority of the Court was 
erroneous and rested on a mistaken view of the powers of the Indian Legislature 

and indeed of the nature and principles ‘of legislation : 
“ The Indian Legislature within the limits which circumscribe its powers is not in any sense an 


agent or delegate of the Imperial Parliament and was intended to have plenary powers of legislation 
as large and of the same nature as those of Parliament itself,” 


It was, their Lordships thought,a fallacy to speak of the powers conferred on and 
exercised by the Lieutenant Governor as if when they were exercised the efficacy 
of the acts done under them would be due to any other legislative authority' than 
that of the Governor-General in Council. Their whole operation is directly and 
immediately under and by virtue of the Act itself. Their Lordships added that if 
they adopted the view of the majority of the High Court they would be casting 
doubts on the validity of a long course of legislation. This pronouncement has 
always been treated as the statement of a principle of wide application not restricted 
to the particular facts with which their Lordships were dealing. But indeed even 
ifit were not so, it seems to me that the delegation of power to the Lieutenant 
Governor was at least as wide as any delegation of power made in the present Ordin- 
ance. The Lieutenant Governor is to constitute Courts as to the nature, powers and 
description of which the Act gives him a blank cheque. Here the nature, powers, 
a Ure), DOWETS: 
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original and appellate jurisdiction of the Courts are specifically laid down in the 
Ordinance itself. Only the final order that a particular case or class of cases is to be 
tried by a Special Court is left to discretion. ‘Co hold that where two sets of Courts 
exist side by side power cannot be delegated to pass an order directing that a case 
shall come before the Special Court and not before the Courts under the Code 
would be to throw doubt on a long course of legislation which can be instanced by - 
referring to the following Ordinances : 

(1) The Foreigners (Trial by Court martial) Ordinance (Ordinance III of 
1916), section 3. (2) Martial Law (Further Extension) Ordinance, 1919 (Ordinance 
IV of 1919), section 2. (3) Martial Law Ordinance, 1921 (Ordinance II of 1921), 
sections 8 and 9. , (4) Martial Law (Supplementary) Ordinance, 1921 (Ordinance 
III of 1921), section 5. (5) Martial Law (Military Courts) Ordinance, 1921 
(Ordinance IV of 1921), section 4. (6) Martial Law (Special Magistrates) Ordi- 
nance, 1921 (Ordinance V of 1921), section 4. (7) Bengal Criminal Law Amendment 
Ordinance, 1924 (Ordinance I of 1924), section 3. (8) Martial Law -Ordi- 
nance, 1930 (Ordinance VIII of 1930), sections 18, 24, 27, 33 and 37. (9) Burma 
‘Criminal Law Amendrhent Ordinance, 1931 (Ordinance I of 1931), section 3. (10) 
Burma Rebellion (Trials) Ordinance, 1931 (Ordinance III of 1931), sections 4 and 
8. (11) North-West Frontier Province Emergency Powers Ordinance, 1931 (Ordi- 
nance XIII-af 1931), sections 31, 36 and 42. (12) Emergency Powers Ordinance, 
1932 (Ordinance II of 1932), sections 32, 37 and 42. (13) Special Powers Ordi- 
nance, 1932 (Ordinance X of 1932), sections 32, 37 and 43, 

There are similar provisions in the Criminal Procedure Code, 1898, section 549, 
in the Indian Army Act, i911, section 69, and in the Indian Air Force Act, 1932, 
sections 80 and 81. The provision in the Criminal Procedure Code after empower- 
ing the Central Government to make rules says that when any person is brought 
before a Magistrate and charged with an offence for which he is liable to be tried 
either by a Court to which this Act applies or by a Court martial such Magistrate 
shall have regard to such rules and shall in proper cases deliver him together with a 
statement of the offence with which he is accused to the Commanding Officer 
f . for the purpose of being tried by Court martial. The provision in the 
Army Act is that when a criminal Court and a Court martial have each juris- 
diction in respect of an offence it shall be iri the discretion of the prescribed military 
authority to decide before which the proceedings shall þe instituted, and if that 
authority decides that they shall beinstituted before a Court martial to direct that 
the accused person shall be detained in military custody. In the Indian Air Force 
Act, when a criminal Court anda Court martial have each jurisdiction in respect 
of a civil (that is, non-military) offence it shall be in the discretion of the prescribed 
Air Force authority to decide before which Court the proceedings shall be instituted 
and if that authority decides that they shall be instituted before a Court martial 
to direct that the accused person shall be detained in Air Force custody. Under 
section 81 a question may arise whether an offender is to be proceeded against 
before an ordinary criminal Court, or a Court martial and a reference can be made 
in such a case for the determination of the Central Government, whose order upon 
such reference shall be final. All these provisions are instances of delegating to 
an executive authority the power to decide by which Court and by which of two 
entirely different procedures an accused person is to be tried. Ifthe learned Judges 
of the High Court are right, in every such instance that executive authority is 
legislating ad hoc. Cases in which the principle in The Queen v. Burah* has been 
applied and clearly held not to be a pronouncement restricted to the facts of a 
particular case include Hodge v. The Queen,* where the Judicial Gommittee deve- 


loped, the same doctrine in the following passage : 
“ Assuming that the Local Legislature had power to legislate to the full extent of the resolutions 
passed by the License Commissioners, and to have enforced the observance of their enactments, by 
enalties and imprisonment with or without hard labour, it was further contended that the Imperial 
arliament had conferred no authority on the Local Legislature to delegate those powers to.the License 
Commissioners, or any other persons. In other words, that the power conferred by the Imperial 
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Parliament on the Local Legislature should be exercised in full by that body and by that body alone. 
The maxim delegatus non potest delegare was relied on. 

It-appears to their Lordships, however, that the objection thus raised by the appellants is founded 
on an-entire misconception of the true character and position of the Provincial Legislatures. ` They 
are in no sense delegates of or acting under any mandate from the Imperial Parliament. When the 
British North America Act enacted that there should be a Legislature for Ontario, and that its legis- 
lative assembly should have exclusive authority to make laws for the province and for provincial 
purposes in relation to the matters enumerated in section 92, it conferred powers not in any sense to be 
exercised by delegation from or as agents of the Imperial Parliament, but authority as plenary and 
as ample within the limits prescribed by section 92 as ¿he Imperial Parliament in the plenitude of its 
power possessed and could bestow. Within these limits of subjects and area the Local Legislature 
is supreme, and has the same authority as the Imperial Parliament, or the Parliament of the Dominion, 
would have had under like circumstances to confide to a municipal institution or body of its own 
creation authority to make by-laws or resolutions as to subjects specified in the enactment, and with 
the object of carrying the enactment into operation and effect. ; 

It is obvious that such an authority is ancillary to legislation, and without it an attempt to provide 
for varying details and machinery to carry them out might become oppressive, or absolutely fail. 
The very full and very-elaborate judgment of the Court of appeal contains abundance of recedents 
for this legislation, entrusting a limited discretionary authority to others, and has many i ustrations 
of-its necessity and convenience. It was argued at the bar that a legislature committing iniportant 
regulations to agents or delegates effaces itself. That is not so. It retains its powers intact, and 
can, whenever it pleases, destroy the agency it has created and set up another, or take the matter 
directly into its own hands. How far it shall seek the aid of subordinate agencies, and how long it 
shall continue them, are matters for each legislature, and not for the Courts of law to decide.” 


The precise point decided was that the local Legislature had power to entrust 
to a Board of Commissioners authority to enact regulations creating offences and 
annexing penalties thereto. Again, in Powell v. Apollo Candle Co.1, it was held 
that duties levied by an Order in Council issued under a delegated authority were 
really levied by authority of the Legislature and not of the executive, notwithstanding 
that the.Governor (whom the statute empowered to direct that a duty be levied 
on an article of merchandise falling within a description given in the Act) in doing 
so acted on a report of the Collector. Their Lordships said : 


“< These two casesof The Queen v. Burah® and Hodge v. The Queen? have put an end toa 
doctrine which appeared at one time to have had some currency that a colonial Legislature is a 
delegate of the Imperial Legislature. It is a Legislature restricted in the area of its powers but 
within that area, unrestricted and not acting as an Agent or a delegate.” 


Their Lordships further said : 

.  Itis argued that the tax in question has been imposed by the Governor, and not by the Legislature, 
who alone had power to impose it. But the duties levied under the Order in Council are really levied 
by the authority of the Act under which the Order is issued. The Legislature has not parted with its 
perfect control over the Governor and has the power, of course, at any moment of withdrawing or 
altering the powers which they have entrusted to him, Under these circumstances their Lordships 
are of opinion that the judgment of the Supreme Court was wrong in declaring section 133, Customs 
Regulation Act of 1879, to be beyond the power of the Legislature,” 

No case has been cited to us in which their Lordships being asked to apply 
the same principle have refused to apply it and the latest pronouncement of the 
Judicial Committee (which I have to thank his Lordships the Chief Justice for 
bringing to my notice) is that in -Shannon v. LowerMainland Dairy Products Board*. 
The question was of the validity of the delegation by the Legislature of British 
Columbia to the Lieutenant Governor of a power to set up a Central Marketing 
Board to establish schemes for the @ontrol and regulation or the marketing of any 
natural products, to constitute marketing boards to administer such schemes and 
to vest in those boards any powers considered necessary or advisable to exercise 
those functions. So far as one can gather from the report, the Act placed no limit 
on the powers which might be so exercised except that they should be limited to 
promoting the purposes of the Act. I have stated such particulars as are to be 
gathered from the report of the Privy Council décision as I have not had the advan- 
‘tage of seeing a copy of the report of the decision appealed from which is in (1937) 
52 B.C.R. 179. But it appears that the argument in appeal was this that “in 
the present case there was practically a surrender by the Provincial Legislature 
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òf its ‘legislative responsibility to another body. Surely the limit in that type of 
delegation has been reached in this case where the delegation is to an executive 
hody.” But Lord Atkin, in delivering the judgment of the Judicial Committee 
scouted the objection saying : 

- “ The third objection is that it is not within the powers of the Provincial Legislature to delegate 
so-called legislative powers to the Lieutenant-Governor in Council, or to give him powers of further 
delegation. This objection appears to their Lordships subversive of the rights which the Provincial 
‘Legislature enjoys while dealing with matters falling within the classes of subjects in relation to which 
the constitution has granted legislative powers. Within its appointed sphere the Provincial Legis- 
lature is as supreme as any other Parliament ; and it is unnecessary to try to enumerate the innumerable 
occasions on which Legislatures, Provincial, Dominion and Imperial, have entrusted various persons 
and bodies with similar powers to those contained in this Act. Martin, C.J., appears to have disposed 
of this objection very satisfactorily in his judgment on the reference, and their Lordships find no occasion 
to add to what he there. said.” 

_ In the face of those weighty pronouncements, the correctness of which it is not 
for any of us to question, I am of opinion that in the words in The. Queen v. Burah! 
<‘ a mistaken view ” has been taken by the High Court ‘‘ both“of the powers of the 
Indian Legislature and indeed of the nature and principles of legislation.” All 
the orders passed have been passed, and all that has been done has been done, under 
the authority of the Ordinance and they are to be deemed to have been effected 
by and in virtue of the Ordinance. I will not endeavour to expand in 
my own words what has been so much more effectively said by so much higher 
judicial authority. Again borrowing language from The Queen v. Burah the only 
‘way in which Courts of Justice can properly determine such questions is by looking 
to the terms. of the instrument by which affirmatively the legislative powers were 
treated and by which negatively they are restricted. I find the words in section 99, 
Constitution Act, bestow a power to “ make laws,” unconditioned except by the 
words “subject to the provisions of this Act ” and after examining all the restrictive 
provisions brought to our notice, I have seen nothing in any of them that can be 
read so as to deny to the Indian Legislature the power to make such a law as this 
Ordinance. I am convinced that the present case cannot be excluded from the 
principle of those decisions and accordingly the contention of the appellant ought 
to succeed and this finding of the learned Judges of the High Court of Judicature 
at Fort William in Bengal ought to be set aside. 


:. Finally, it has been contended that the Ordinance is ultra vires of section 72 
(schedule IK) because the condition as to emergency is not satisfied. It is enacted 
there that “‘ the Governor-General may in cases of emergency make and promulgate 
Ordinances for the peace and good government of India or any part thereof.” The 
preamble to the Ordinance runs thus : 


_  ““ Whereas an emergency has arisen which makes it necessary to provide for 
‘the setting up of Special Criminal Courts.” 


~~ In face of that preamble the argument for the respondents at first sight does 
not appear hopeful, forithas been held by the Privy Council in Bhagat Singhv. 
‘Emperor? that the only person to judge of the existence of an emergency is the 
Governor-General ; if he has so judged it is not for a Court of law to question it. 


To circumvent this difficulty reference is made to section 1 (3) of the Ordinance 
which as at first enacted ran’ thus: 
“ It (the Ordinance) shall come into force in any Province only if the Provincial Government 
being satisfied of the existence of an emergency arising from a hostile attack on India or on a country 
‘neighbouring on India or from the imminence of such an attack, by notification in the Official Gazette 
declares it to be in force in the Province.” 
~ By this provision the operation of the Ordinance is postponed till a Local 
‘Government is satisfied of the existence of an emergency evidently not in India 
gérierally but in the Province. It is said, emergency demands immediate action; 
but the. Governor-General is not taking immediate action. He postpones action 
for a future date. Therefore he has not judged that an emergency exists: he is 
providing for a future emergency. Moreover he has left it to the Provincial Govern- 
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ment to judge of the existence of an emergency arising (in the future) ; that is he 
has delegated to the Provincial Government a function which is personal to himself 
and cannot be delegated to anyone. It may be conceded at once that this function 
cannot be so delegated. But`can it be said that the Governor-General has not so 
judged ? 

In the Calcutta High Court, Derbyshire, C.J., and Khundkar, J., rejected the 


contention of the present respondents. Derbyshire, C.J., said : 

. “The argument raised by the applicants was that although under section 72, Government of 
India Act, the Governor-General was the judge of the emergency which gave him authority to make 
Ordinances, he could not delegate that judgment to the Bengal Government so as to enable them to 
say when the Ordinance should be brought into operation, Another argument was that there were 
two emergencies ; (1) when the Ordinance was made and (2) when it was brought into operation 
in Bengal and that consequently the second emergency is not one contemplated by section 72. In my 
view there is no substance in this contention. An emergency arose in September, 1939, when war with 
Germany was declared. This was announced in the Gazette of India Extraordinary, dated grd 
September, 1939, as follows: “ In pursuance of sub-section (1) of section 102, Government of India 
Act, 1935, I, Victor, Alexander, John, Marquess of Linlithgow, Governor-General of India, by this 
Proclamation declare that a grave emergency exists whereby the security of India is threatened by war.” 
The same day war was proclaimed between His Majesty and Germany. That emergency continues : 
in December, 1941, it grew graver because Japan declared war on the British Empire and joined 
Germany and began to invade Burma. Anything might have happened. sooner or later and steps 
had -to be taken to deal with whatever might happen. The Governor-General, taking a conspectus 
of the situation with the assistance of his military advisers, was bound to envisage a possibility of ari 
attack being made upon India and took such measures that he might deem proper in respect of that 
attack. The emergency at that time demanded action on his part and one of the steps he took was to 
make and promulgate this Ordinance by setting up Special Courts to deal with the situation that 
might arise later. That emergency did not cease; it continued and grew in intensity- until the 
Japanese were very near the border of India and Burma. That stage of the emergency being reached— 
it was the same emergency but more acute—it became the duty of the Government of Bengal to 
consider whether it ought to act under the powers conferred upon it. The Government of Bengal 
then on 3rd April, 1942, brought into operation the Ordinance. ‘This kind of conditional legislation 
is well known and recognized in Courts since the case in Tha Queen v. Burah}, . i 

Khundkar, J., in his judgment refers to this contention as “branch A of.the 


second argument.” He states it thus : : ae 
“II. This Ordinance is in its entirety ultra vires of the Governor-General under section 72 in 
schedule g of the Act, for the following reasons : | KEN 
A. Section 72 gives power to make an Ordinance only in cases of an existing emergency and 
not in the case of a prospective or future emergency the existence of which is left to the Provincial 
Government to decide.” - - - . 


His answer to it is: 


- © Branch A of the second argument is that although section 72 does not contemplate of a pros-. 
pective or future emergency, the Ordinance was not to become operative as law until the Provincial 
Government being satisfied of the existence of an emergency at some future time, by notification in. 
the official Gazette declared it to be in force. Now it is well settled that the question of whether an 
emergency existed at the time when an Ordinance was made and promulgated is a matter of which 
the Governor-General is the sole judge : see Bhagat Singh v. Emperor*. Here the Governor-General’ 
had decided that question as the preamble shows, and there can be little doubt that the “ emergency ” 
referred to in section 1 (3) was, in the contemplation of the Governor-General, a future stage of the 
same emergency which made it necessary for him to make and promulgate the Ordinance. As stated 
by Niyogi, J., in Sitao v. Emperor? : “ Inasmuch as it was enacted to meet an emergency and 
such emergency was likely to become acute the materialization of that stage of emergency was indi- 
cated as the condition precedent for enforcing the Ordinance.” If one may look at the question 
objectively, it is, as pointed out by my Lord the Chief Justice, a matter of recent history that a situation 
of public peril arose in January, 1942, when the Japanese army was approaching India, which grew 
more and more acute, until, in this Province, events made it incumbent upon the Provincial Govern- 
ment.to have recourse to the measures for which the Ordinance provided. The use of the words, 
“ being satisfied of the existence of an emergency,” in section 1 (3) is in my opinion infelicitous, because 
what was meant was the happening of some event or events during the continuance of an emergency 
already in existence. That however is all that can be said by way of criticism. The preamble 
contains clear words showing that the Governor-General had decided that an emergency existed 
which necessitated the making of the Ordinance at the time when it was made. When these words 
are read with the provisions which follow the preamble the meaning is plain. The Governor- 
General is heard to be saying : “I do not think there is such an emergency now as calls for the imme- 
diate application of special powers, but I do think that there is an emergency now, and that it calls 
for the creation of powers, recourse to which will be necessary, if and when this emergency gets worse,” 
The Governor-General did both think and say that there was an emergency which justified the making 
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of this Ordinance. To suggest otherwise would be to suggest as was said by Beaumont, C.J., in his 
judgment in Criminal Applications Nos. 431, 433 and 436 of 19421 of the Bombay High Court “that 
the, Governor-General can never exercise any foresight in the protection of the State.” 

To me the above reasoning of both these learned Judges appears cogent; the 
view taken by them is moreover in accordance with the (hitherto I think uniform) 
current of authority in the other High Courts ; witness the decisions following : 
Saligram v, Emperor? from Allahabad ; Emperor v. Srikant Pandurang Ketkar1 from 
Bombay; Sheobaran Singh v. Emperor? from Patna ; Sitao v. Emperor from Nagpur ; 
Vishnu Prasad v. Emperor® from Oudh, besides an earlier decision of the 
Calcutta High Court in Santosh Kumar v. Emperor®, I would simply follow those 
decisions without reiterating the grounds on which they are based but that Sen, J., 
has in the case under appeal taken a contrary view holding, not that there was no 
emergency but that the Governor-General had not judged that there was an emer- 
gency. It followed, he thought that the rule in Bhagat Singh v.Emperor’ did not apply, 
ôr: rather, was to be applied in the contrary sense; and’ he concluded that the | 
Governor-General had no jurisdiction to make an Ordinance. I must therefore 
examine the reasoning on which that conclusion is based. This part of the judgment 
occupying 20 pages in the brief, is too long to reproduce here in extenso ; but I shall 
try, in summarising what appear to me to be its essential points, not to do the 
learned Judge injustice, or expose myself to the charge of parodying rather than 
depicting his line of thought. 
~ First he accepts the contention that although the preamble states “an emergency 
has arisen which’ makes it necessary to provide for the setting up of special criminal 
Courts,” the contents of the Ordinance themselves show that the Governor-General 
was not of opinion that an emergency existed. He cites from Bhagat Singh v. Emperor? 
a passage containing the following dicta :—A state of emergency connotes a state 
of matters calling for drastic action which is to be judged by someone. That 
someone must be the Governor-General alone. Emergency demands immediate 
action. 

The learned Judge reasons an emergency exists if the Governor-General thinks 
that an emergency exists. The Governor-General has power to promulgate an 
Ordinance only if he thinks or judges that there is an emergency which necessitates 
the promulgation of the ordinance. I may interrupt the summary by saying 
that here the learned Judge goes beyond section 72. According to the section 
there must be an emergency : according to the Judge there must be “an emergency 
which necessitates the making of the particular Ordinance.” By analysis of the 
preamble the fallacy will appear. It could have been worded thus : ‘‘ an emergency 
has arisen: and that emergency makes it necessary to provide for the setting up 
“ of special criminal Courts.’ Reading it so, there are two propositions and the 
incorrectness or supposed incorrectness of the second need make no difference to 
the truth of the former, which for the purpose of giving power to legislate, is enough. 

The argument continues, even if an emergency exists and the Governor-General 
does not think there is an emergency he cannot promulgate an Ordinance. Itis 
what the Governor-General thinks that matters. My comment is, the statute 
does not say this. The condition precedent is, under section 72, the emergency ; 
the Governor-General’s judgment of it is proof of the emergency, but does not take 
its place as the condition precedent. os 

Continuing the argument, the Court, it is said, must decide whether or not 
the Governor-General has in fact judged that there is an emergency. That is the 
sole test ; whether or not there is an emergency is irrelevant. If I am right in my 
previous comments, this is not the test at all. But for following the argument, let 
It be assumed to be so. It is then said that the Court applying this test must act on 
its finding. Ifthe Governor-General had said, “‘ I do not think there is an emergency; 
which necessitates the promulgation of this Ordinance ; nevertheless I promulgate 
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4 LL.R, 1943 Nag. 73. I.L.R. 12 Lah, 280 (P.C.), 2 tee ar 
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it,” the Ordinance would be últra vires. If he said “1 do not think there is an 
emergency now but there may be one later,” the Ordinance would be equally 
invalid. We must investigate the state of his mind; a question of fact capable 
of being determined like any other question of fact. ` 

If that be indeed a question of fact, it is to be determined on evidence: and 
Mr. Banerji for the Crown reminded us of some significant dates of which he con- 
tended that we could take judicial cognizance, as matters of history : 

Japan made war ek i ve = ste ves) 7-12-1941 

Essential Services (Maintenance) Ordinance XI of 1941, promulgated wee 20-1 QTIQ4I 


Bombing of Rangoon 23-12-1941 

- Second Bombing ae pe T pia es vee QHaTQ1IQ4I 

-7 Special Criminal Courts Ordinance II of 1942, promulgated ie we, 2-1-1942 

-- Penalties (Enhancement) Ordinance III of 1942, promulgated _.... - s QaTHI G42 

Motor Vehicles (Drivers) Ordinance V of 1942, promulgated- _... ws 27-1-1942 
National Service (Technical Personnel) Amendment Ordinance VI of 1942, . 

promulgated sibs bie si as s. 29-1-1942 


_ The preamble to Ordinance XI.of 1941 recites that an emergency has arisen 
which makes it necessary to make provision for the maintenance of certain essential 
services ; and the Ordinance imposes. penalties on those who being employed on 
services essential to securing the defence of India, the public safety, the maintenance 
of public order or the efficient prosecution of war, or for maintaining supplies or 
services necessary to the life of the community desert their employment. - This 
was to stop the wholesale exodus already going on from Calcutta, which received 
an impetus when Rangoon was bombed. The preamble to Ordinance III of 1942 
recites that an emergency has arisen which makes it necessary to enhance in certain 
circumstances the penalties provided by law for the punishment of certain offences ; 
and the first of the operative sections (section 3) enhances.the punishment for 
theft in any premises which have been damaged by war operations or evacuated 
by-reason of attack or-apprehended attack by the enemy ; or for looting of property 
left unprotected as a consequence of war operations. Other provisions deal .with 
sabotage. The preamble to Ordinance V of 1942 recites that an emergency 
has arisen which makes it necessary to take powers to require persons capable of 
driving motor vehicles to place themselves and their services at the disposal of 
Government ; and the enacting portion provides machinery to this end : 


_ The Japanese entered Singapore ee 7 a. AN sis I 5-2-1942 
© The Japanese occupied Rangoon Sas vee es 15-3-F942 
The Japanese occupied the Andaman Islands, a part of British India ... ve 232357942 


A steady stream of refugees from Burma estimated at over a million was coming 
into India from December, 1941, to the time of the monsoon of 1942. 


Sen, J., has said in his judgment that it is not open to us to take into account 
historical facts or any extraneous evidence either as to whether an emergency 
existed or whether the Governor-General had judged an emergency to have arisen. 
But according to Lord Halsbury in Powell v. Kempton Park Racecourse Co. such tépics 
as the history of the legislation and the facts which gave rise to the enactment may 
usefully be employed to interpret the meaning of the statute, though they do ‘not 
afford conclusive argument. In my view the Governor-General’s mind is not a 
question for us to inquire into ; but if we are at all to enter on such an investigation 
I do not see why historical facts should be excluded from its purview. Especially 
significant I think is the fact that Ordinance II and Ordinance III of 1942, the 
latter of which was-to come into force at once, were made and promulgated-on the 
same day. How can the Governor-General in one day:both judge that an emer- 
gency exists and.that it does not exist? Can we presume-to impute- to the 
Governor-General a weak and vacillating temper? .. Are we to fancy His Excell- 
ency, sitting in his Special Train, the hum of the wheels singing in his ears the 
refrain ‘Emergency, Emergency, Emergency, Emergency P The train jogs over 
points, the rhythm changes to ‘No Emergency yet, no emergency yet.’ Then 
His Excellency makes Ordinance IJ. ‘The wheels resume their cold tune © Emer- 
‘ee, l ° “y, (1899) A.C. 14g. 7 2 00 0N oe eS 
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gency, Emergency Emergency ” and His Excellency makes Ordinance III. I am 
not speaking in a spirit of levity. I am very much in earnest, but so strong is 
my dissent from the line of argument I am examining that without some safety- 
valve I could hardly restrain myself from commenting on it with undue warmth. 
It is not I who say that the state of mind of His Excellency is a subject for our 
speculation. I say, once you start speculating where are you going to stop? 

But let us resume the argument, still assuming the reasoning to be so far cor- 
rect. Only the statute, it is said, can be looked to; and the learned Judge 
reférs to-section 1 (3) of the Ordinance, the terms of which are : 

“It shall come into force in any Province only if the Provineial Government being satisfied 
of the existence of an emergency arising from any disorder within the Province or from a hostile attack 
on India or on a country neighbouring on India or from the imminence of such an attack, by notifi- 
cation in the official Gazette, declares it to be in force in the Province, and shall cease to be in force 
when such notification is rescinded : 

Provided that any trial or proceeding which was pending at the time of such rescission may 
be continued and completed as if the provisions of this Ordinance were still in force.” 

This sub-section, it is stated, contradicts the preamble. Emergency legislation 
is something drastic and immediate; the Governor-General is not vested with 
prophetic powers enabling him to legislate with respect to some emergency which 
has not arisen. If the Governor-General judged that such an emergency had 
arisen he would take immediate action by setting up Special Courts. He does 
nothing of the sort. He sets up nothing. He says that the Ordinance itself is not 
in force and shall not come into force until the Provincial Government considers 
that it should be brought into force by reason of its being satisfied that a certain 
kind of emergency exists. 

Stress is laid on words “only if” in section 1 (3) as showing that the Governor- 
General did not think at the time of promulgating the Ordinance that any emergency 
which required to be met immediately by this Ordinance actually existed ; again 
my comment is, we are not to read into section 72 any such requirement as that 
it called for a finding as to “an emergency-which-required-to-be-met-immediately- 
by-this-ordinance,’’ This section only speaks of “an emergency.” 


- The argument continues, the preamble and section 1 (3) are contradictory, 
as to the existence of the supposed requirement. The learned Judge satisfies himself, 
by what, with due respect, I can only call a round-about process of reasoning, that 
it can be inferred that the Governor-General did not think that “an emergency- 
which-required-to-be-met-immediately-by-this-ordinance ”’ existed, and then he 
says -‘‘ section 1 (3) contains a clear and unambiguous statement.” 


Do I dream? Am I in Wonderland? Have we met in the person of the 
learned Judge, what Lord Atkin might call a new Humpty Dumpty? How much 
overtime are the words to earn by meaning what the learned Judge says? For 
it seems to me that the boot is on the other foot. It is the preamble and not the 
section which contains a clear statement. As Khundkar, J., in the passage quoted 
hassaid “the preamble contains clear words showing that the Governor-General 
had decided that an emergency existed.” 


The reason which moved the learned Judge to apply the terms “clear and 
unambiguous statement” to section 1 (3) was apparently to bring the matter 
within the scope of the rule that “ the preamble cannot be made use of to control 
the enactments themselves, when they are expressed in clear and unambiguous 
terms.” Manifestly, if the statutory words are not clear and unambiguous the 
ruledoes not apply. Applying that rule, the learned Judge says: “The preamble 
cannot be used to alter or deduct from or add to this clear and unambiguous state- 
ment in the enactment itself.” , 


I think, with respect, the learned Judge has not, appreciated the true scope and 
meaning of-the rule, or the principle underlying it. In my view the rule is a parti- 
cular application of a wider principle in construing every kind of instrument by 
which a. legal right is created, obligation imposed or power conferred: you are 
to look to the actual words creating the right, imposing the obligation or conferring 
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the power, as. the case may be. If such words are in the enactment, it is to that 
we must look; if in a preamble, to that. Here the words authenticating the 
power of the Governor-General to legislate are in the recital, “whereas an emergency 
has arisen.” They are clear and unambiguous and we are to look to them only. 

The learned Judge notices, and scouts, the arguments that an emergency 
existed which made it necessary not to set up special Courts immediately but merely 
to provide the machinery for it. On this point the reasoning of Derbyshire, C.J., 
and Khundkar, J., is so clear and convincing that I Will content myself with saying 
that I adopt it and have nothing to add to it. 

The second branch of the argument is this: The Governor-General has not 
come to ‘a finding as to emergency. He leaves it to Provincial Governments to 
discharge the function of coming to that finding: the function on the one hand is 
personal to the Governor-General and cannot be delegated ; the finding on the 
other is the necessary pre-requisite for there being any jurisdiction to legislate 
by. Ordinance. 

I will concede at once that the function is personal; I will concede that the 

finding is a pre-requisite for legislation. 
. _ But the whole foundation of the second branch of the argument is the acceptance 
of the first branch. If the Governor-General has himself judged that there is an 
emergency, the second branch is completely shut out ; and on that view which I take 
in agreement with the majority of the learned Judges of the High Court this con- 
tention of the respondents must fail. ; 

In the result, I am of opinion that the main contention of the appellant ought 
to succeed and the contentions of the respondents to fail, that the Ordinance ought 
to be held to have been validly made and the High Court to have acted without 
jurisdiction in making the order appealed from : that the appeal should be allowed 
and the order of the High Court set aside. 

‘But as the majority of this Court are of a different opinion the result will follow 
that the appeal will be dismissed. 

Per Curtam.—In accordance with the judgment of the majority, the appeal 
is dismissed. 

K.S. — Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry LIONEL LEACH, Chief Justice, Mr. Justice 
KING AND MR. JUSTICE LAKSHMANA Rao, 

R. Subbarayan ..  Prisoner.* 

Special Criminal Courts (Repeal) Ordinance (XIX of 1949), section 3 (1)—Validity—Scope of the 
powers of the Governor-General to legislate—Provision with regard to appeals in sub-section (2) of section 3; 
not illusory—Desirability of clarification of powers conferred on kiai Courts by that sub-section. 

Sub-section (1) of section 3 of the Special Criminal Courts (Repeal) Ordinance (KIK of 1943), 
purporting to validate subject to rights of appeal and powersof revision conferred by sub- 
section 2, sentences already passed by Special Courts constituted under Ordinance II of 1942, 
is not invalid and the section means what it says. The errors or omissions which according to the 
decision of the Federal Court in Emperor v. Benoari Lall Sarma, (1943) 2 M.L.J. 207, rendered 
Ordinance II of 1942 invalid, could not restrict the very wide powers which the Governor-General 
possesses when he decides to legislate further by the promulgation of a new ordinance. The powers 
only arise when a grave emergency exists, but the Governor-General alone can decide whether an 
emergency has arisen and a declaration by him to this effect cannot be questioned. In enacting 
sub-section (1) of section 3 the Governor-General is not attempting to do something indirectly 
which he had not power to do directly, because, he could, if he had thought fit, have amended 
Ordinance IT of 1942 to remedy the defects which the Federal Court had pointed out, and further, 
he has full power to say that trials which were not held under a particular law shall be deemed to 
have been held under that law. 

-© It is not correct to describe the Governor-General as being a subordinate or non-sovereign 
legislature in this connection. He has all the powers which the Federal Legislature could have 
had if federation had been adopted and he has all.the powers of a Provincial Legislature. 
Parliament has, no doubt, power to amend the Government of India Act, 1 935, but while it stands 
asat present, the Governor-General constitutes a sovereign legislature with regard to the matters 
referred to in the three legislative lists. 





Or. M. P. No. 310 of 1943. roth August, 1943. 
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ai It cannot be said: that the provision with regard to appeals under sub-section (2) of section 3 
IS UIUSOry. - 

With a view to have all doubts removed and much judicial time saved, regarding the full 
powers conferred by section 3 (2), desirability of promulgating an ordinance clarifying the position 
in that respect pointed out. 

Petition praying that in the circumstances stated in the affidavit filed therewith,. 
the High Court will be pleased to issue an order calling for the records in Ordinance 
Case No. 1 of 1943, on the file of the Court of the Special Judge of Chingleput ` 
and quashing the proceedings pending before him as having been entertained 
without jurisdiction. f 

-` T: R. Venkatarama Sastriar for M. S. Venkatarama Aiyar for Petitioner. 

The Advocate-General (Sir A. Krishnaswami Aiyar) on behalf of the Crown. | 

> The Order of the Court was delivered by 
- The Chief Fustice.—This is an application for the issue of a writ of certiorart 
for the quashing of the proceedings in Ordinance Case No. 1 of 1943 on the file 
of the Special Judge, Chingleput. The application involves the decision of the 
question whether sub-section (1) of section 3 of the Special Criminal Courts (Repeal) 
Ordinance, 1943 (Ordinance No. XIX of 1943) embodies a valid provision of law. 
‘The petitioner and seven: other persons were charged with having conspired 
to blow. up the Uppanar Railway bridge near Shiyali and with having attempted 
to destroy the bridge. After their arrest the accused persons were brought before 
the Stationary Sub-Magistrate of Shiyali, who transferred the case to the Sub- 
Divisional Magistrate of Mayavaram. Under the provisions of the Special Criminal 
Courts Ordinance, 1942 (Ordinance No. II of 1942), the Sessions Judge of Nega- 
patam was appointed by the Government of Madras the Special Judge to try 
the case. Subsequently the Government of Madras transferred it to the file of the 
Special’ Judge for the Presidency Town of Madras. ‘The Special Judge is the 
_ Sessions Judge of the Chingleput division.’ On the 28th April, 1943, by which 
date the trial had been almost concluded, the petitioner filed the present application. 
It came before the Court on the 29th April, the day before the Court rose for the 
summer vacation. At the request of counsel for the petitioner the hearing was 
adjourned until the 14th July. On the 14th July, the hearing was adjourned until 
the 2nd August, again at the request of counsel for the petitioner. The further 
adjournment was asked for because counsel wished to obtain copies of judgments 
delivered by the Calcutta High Court on the 12th July in a similar case. The 
judgments of the Calcutta High Court have not yet been published,* but by the 
courtesy of the learned Chief Justice of that Court copies have been supplied for 
use.in this case. After the decision of the Calcutta High Court the same question 
wasiraised-in a case before the Patna High Court and the learned Chief Justice of 
that Court has likewise kindly supplied copies for use here. 


“On the ath’ June, 1943, in The Emperor v. Benoari Lali Sarma! the Federal 
Court, by a majority, held that sections 5, 10 and 16 of Ordinance No. II of 
1942 were invalid. This meant that the proceedings against the petitioner and 
his co-accused before the Special Judge were unlawful. When the case was before 
this. Court on the 29th April, a stay of the trial was refused. Consequently the 
Special Judge continued the hearing and on the 11th May he delivered his judgment. 
He-sentenced the petitioner under one charge to undergo rigorous imprisonment 
for five years and to pay a fine of Rs. 1,000, with rigorous imprisonment for one 
year in default § and under another charge he sentenced him to undergo rigorous 
imprisonment for five years, the sentences to run concurrently. On the 5th June, 
the day after the Federal Court had decided that sections 5, 10 and 16 of Ordinance 
No. II of 1942 were invalid, the Governor-General promulgated Ordinance No. XIX 
of 1943. It repeals Ordinance No. II of 1942, but sub-section (1) of section 3 
purports to validate subject to rights of appeal and powers of revision conferred 
py sub-section (2), sentences already passed by Spécial Courts constituted under 
ab CE eI Bh Ee Ee i Eee 


1. (1943) 2 M.L.J. 207: A.I.R. 1943 F.C. * Since reported in Sushil Kumar Bose = 
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the earlier Ordinance. The petitioner denies that sub-section 1) has made the 
sentences valid. He maintains that the Governor-General had no power to enact 
this sub-section. A 


Section 3 of Ordinance No. II of 1942 provided that Courts of criminal juris- 
diction might be constituted under the Ordinance of the following classes, namely, 
(1) Special Judges, (2) Special Magistrates and (3) Summary Courts. Section 4 
said that the Provincial Government might appoint to be a Special Judge for such 
area as it might think fit any person who had acted for a period of not less than two 
_ years as a Sessions Judge or an Assistant Sessions Judge under the Code of Criminal 
Procedure, 1898. Section 5 stated that a Special Judge should try such offences 
or classes of offences-or such cases or classes of cases as the Provincial Government 
or a servant of the Grown empowered by the Provincial Government in that behalf, 
might, by general or special order in writing, direct. Section 10 contained a similar 
provision with regard to cases to be tried before a Special Magistrate. Section 16 
said that a Summary -Court should have power to try such offences or classes of 
offences, or such cases or classes of cases as the District Magistrate, or in a Presidency 
Town the Chief Presidency Magistrate, or a servant of the Crown authorised in 
that behalf by the District Magistrate or the Chief Presidency Magistrate might direct. 
Ordinance No. LXI of 1942, which was promulgated on the 21st November, 1942, 
inserted into Ordinance No. II of 1942, section 25-A (1), which provided that the 
Sessions Judge of the Sessions division within which was situated the area for which 
a Special Judge had been appointed might, at any stage of the proceedings, transfer 
a case before him to another Special Judge within the Sessions division. Sub- 
section (2) gave a similar power to the District Magistrate to transfer a case from 
one Special Magistrate’s Court to the Court of another Special Magistrate. Ordi- 
nance No. KIK. of 1943 consists of five sections. The first section gives its short 
title and states that it shall come into force at once. . Section 2 repeals in its entirety 
Ordinance No. II of 1942. Section 3 reads as follows : 


“Confirmation and continuance, subject to appeal, of sentences—(1) Any sentence passed by a 
Special Judge, a Special Magistrate or a Summary Court in exercise of jurisdiction conferred or 
purporting to have been conferred by or under the said Ordinance shall have effect, and subject to 
the succeeding provisions of this section, shall continue to have effect, as if the trial at which it was 
passed had been held in accordance with the Code of Criminal Procedure, 1898 (V of 1898) by a 
Sessions Judge, an Assistant Sessions Judge or a Magistrate of the First Class respectively, exercising 
competent jurisdiction under the said Code. : 


(2) Notwithstanding anything contained in any other law, any such sentence as 1s referred to in 
sub-section (1) shall, whether or not the proceedings in which the sentence was passed were sub- 
mitted for review under section 8, and whether or not the sentence was the subject of an appeal 
under section 13 or section 19 of the said Ordinance, be subject to such rights of appeal as would 
have accrued, and to such powers of revision as would have been exercisable under the said Code if 
the sentence had at a trial so held been passed on the date of the commencement of this Ordin- 
ance. ' 


(3) Where any such sentence as aforesaid ‘has been altered in the course of review or on appeal 
under the said Ordinance, the sentence as so altered shall for the purposes of this section be deemed 
to have been passed by the Court which passed the original sentence.” : 

Section 4 deals with the disposal of pending cases. It says that when the trial 
of a case, pending before a Court constituted under Ordinance No. II of 1942 has 
not been concluded before the date of commencement of Ordinance No. XIX of 
1943, the proceedings shall be void and the case shall be deemed to be trans- 
ferred, in a Presidency town to the Chief Presidency Magistrate, or elsewhere, to 
the Sub-Divisional Magistrate, who may either inquire into or try the case himself, 
-or transfer the case for inquiry or trial to any Magistrate subordinate t him, in 
accordance with the Code of Criminal Procedure. Section 5 provides for an indemnity, 
It says that no suit, prosecution or other legal proceedings shall lje against a servant, 
of the Crown for or on account of or in respect of a sentence passed by him under 
the repealed Ordinance or in carrying out a sentence passed by a Court in exercise 
óf the jurisdiction conferred by that Ordinance. 


‘It will now be convenient to refer to the decision of the Federal Court in Emperor 
v. Benoari Lall Sarma}, Varadachariar, J., who was officiating as the Chief Justice of 


1, (1943) 2 M.L.J. 207: “ALR, 1943 F.C. 36, 
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the Federal Court and Zafrulla Khan, J., were of the opinion that sections 5, 10 
and 16 of Ordinance No. II of 1942 were ultra vires the Governor-General as the 
legislative authority. Rowland, J., disagreed with this opinion. It is not necessary 
for the purpose of deciding the present case to discuss the dissenting opinion. The 
majority opinion, of course, prevails, and, as we have already pointed out, the decision 
was immediately followed by the repeal of the Ordinance. The power of the 
Governor-General to legislate by Ordinance and to provide for Special Courts of 
the nature of those contemplated by the Ordinance was not disputed, but the 
learned Officiating Chief Justice and Zafrulla Khan, J., were of the opinion that 
it had not effected its purpose because the Ordinance, had not repealed sections 28 
and 29 of the Code of Criminal Procedure. They also held that the Governor- 
General had no power to leave to executive officers an absolute and unrestricted 
discretion without legislative provision or direction laying down the policy or 
conditions with regard to classes of cases to be decided by the Special Courts. In 
this connection the learned Officiating Chief Justice said : l 


make it appear—but a complaint that the law has laid down no policy or principle to guide and 
control the exercise of the undefined powers entrusted to the executive authorities by sections 5, 10 


Mr. T. R. Venkatarama Sastriar, on behalf of the petitioner, has contended that it 
follows from this decision that the Governor-General had no power to enact sub- 
section 1 of section 3 of Ordinance No. XIX of 1 943. In order to decide the validity 
of this sub-section the Court must examine the legislative powers which have been 
conferred upon the Governor-General by the Government of India Act, 1935. 


The Ninth Schedule to the Government of India Act, 1935, contains the pro- 
visions of the Government of India Act which are to continue in force with amend- 
ments until the establishment of the Federation. Section 72 of this Schedule, as 
it originally stood, stated that the Governor-General might in cases of emergency, 
make and promulgate ordinances for the peace and good Government of British 
India or any part thereof, and an ordinance so made shall, for the space of not 
more than six months from its promulgation, have the like force of law as an Act 
passed by the Indian Legislature. By 3 and 4 George VI, Chapter 33, the time 
limit of six months was deleted. Section 102 of the Government of India Act, 
1935, gives power to the Federal Legislature to make laws for a Province, or any 
part thereof, ‘with respect to any of the matters enumerated in the Provincial Legis- 
lative List if a state of grave emergency is proclaimed. Bya notification, dated 
the 3rd September, 1939, and issued by the Governor-General under section 102 
of the Act it was declared that a grave emergency existed, and the Governor-General 
has now the power by Ordinance to legislate on all matters referred toin the F ederal, 
Provincial and Concurrent Legislative Lists, which are set out in the Seventh 
Schedule to the Act. The relevant entries in these lists are as follows : 


Federal Legislative List—Entry No. 42 :—Offences against laws with respect to 
any of the matters in this list. | 


Provincial Legislative List-Entry No. 1 :—Public order (but not including the 
use of His Majesty’s naval, military or air forces in aid of the civil power) ; the 
administration of justice ; constitution and organisation of all Courts, except the 
Federal Court, and fees taken therein 3 preventive detention for reasons connected 
"with the maintenance of Public Order > persons subject to such detention. 


Entry No. 2 :—Jurisdiction and powers of all Courts except the Federal Court, 
with respect to any of the matters in this list ; procedure in Rent and Revenue 
Courts. 


Concurrent Legislative List—Entry No.. t :—Criminal law, including all matters 
included in thé Indian Penal Code at the date ofthe passing of this Act, but excluding 


¢ 
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offences against laws with respect to any of the matters specified in List I or List II 
and excluding the use of His Majesty’s naval; military and air forces in aid of the 
civil power. o 


Entry No. 2:—Criminal Procedure, including all matters included in the 
Code of Criminal Procedure at the date of the passing of this Act. 


It will be observed that the Governor-General can now by Ordinance legislate 
on all matters relating to criminal law and procedure. - A 


The Calcutta case to which reference has been made is Sushil Kumar Bose v. 
Emperor1, The Bench consisted of Derbyshire, C.J. and Khundkar and Sen, JJ. 
Derbyshire, C.J. and Khundkar, J., did not hold section 3 of Ordinance No. XIX 
of 1943 to be beyond the legislative powers of the Governor-General but they gave 
it an interpretation which seems to us, with great respect, to be ‘inconsistent with 
its wording. Derbyshire, C.J., considered that the effect of section 3 was that 
sentences already passed should continue to have effect as if they had been validly 
passed. until they could be dealt with in appeal or reviewed under the provisions of 
the Code of Criminal Procedure. He held that it was the duty of the proper 
Court which had appellate or revisional jurisdiction in the areas in which the 
sentences were passed to have those convictions brought up before it and quashed 
and, further, to direct that the pérsons concérned should be dealt with according to 
law in the ordinary Courts according to the ordinary process of law, with the 
exception that where the sentence passed by a Special Court had been substan- 
tially served the Court should direct that no further proceedings be taken. He 
pointed to section’ 268 of the Code of Criminal Procedure which directs that all 
trials before a Court of Séssion shall be either by juryor with the aid of assessors and 
said that ifthe Crown’s contention was right, there must be anotional jury and 
a notional body of assessors. . Where the trial is by jury an appeal lies only on a 
matter of law and therefore, in his opinion, a person tried by a notional jury only 
got an illusory right of appeal. Khundkar, J., substantially agreed. ; 


Sen, J., did not think that it was necessary to decide what interpretation should 
be placed on section 3 because in his opinion the section was ulira vires. He 
considered that as the Federal .Court had held that the Governor-General, as a 
Legislature, had no power to confer jurisdiction on the Special Courts in the manner 
in which he had tried to confer it, it was not open to him as a Subordinate or non- 
sovereign legislature to enact either directly or indirectly that that jurisdiction was 
good. In this connection he referred to certain Canadian cases decided by the 
Privy Council where it was held that a Provincial Legislature could not do indirectly 
what it could not do directly. In the course of his argument, the learned Advocate- 
General, who appeared on ‘behalf of the Crown, said that Sen, J., had not kept distinct 
the absence of power from the question whether power which existed had been 
properly exercised. We think that this criticism is justified. 

The judgment of the Patna High Court was delivered on the 2oth July, 1943, 
by Brough, J., who said that he found section 3 perfectly clear and but for the 
argument which had been addressed to them and the decision of the Calcutta High 
Court he would have contented himself with saying that it meant what it says. 
The Federal Court had not decided that it was ultra vires to set up Special Courts 
and give them jurisdiction. It was the method of giving them jurisdiction which 
was ultra vires. He could see no reason, therefore, why the Legislature could not 
ratify invalid acts if it could avoid the error of method. The legislative authority 
had in this case applied its own mind to the cases covered by the new Ordinance 
and these cases were ascertainable. He held that the new Ordinance could not be 
declared to be invalid by reason of the decision of the Federal Court on the old one 
and that the ratification was effective. 


In the first place Mr. T. R. Venkatarama Sastriar asked us.to accept the opinion 
expressed by Sen, J., and in the alternative to accept the interpretation which 
a I 
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Derbyshire, C.J., placed on section 3.” We find ourselves unable to take either of 
these courses. : i 


It is not correct to describe the Governor-General as being a subordinate or 
non-sovereign legislature in this connection. He has all the powers which the 
Federal Legislature would have had if federation had been adopted and he has all 
the powers of a Provincial Legislature. It is true that Parliament has power to 
amend the Government of India Act, 1935, but while it ‘stands as at present, the 
- Governor-General constitutes a sovereign legislature with regard to the matters 
referred to in the three Legislative Lists, and as we have seen, full power has been 
given to the Governor-General to legislate without restriction in matters cf Criminal 
law and of the procedure to be adopted in trying criminal cases. The Federal 
Court acknowledged that the Governor-General had the power to appoint Special 
Courts-of the nature of those mentioned in Ordinance No. II of 1042 and the Ordi- 
nance was held to be invalid only because the precaution of repealing certain 
sections of the Code of Criminal Procedure had not been taken and there were no 
rules governing’ the allocation of cases. The errors or omissions which rendered 
Ordinance No. 11 of 1942 invalid, cannot, in our opinion, restrict the Governor- 
General in promulgating a new Ordinance. ' 


Section 3 (1) of the later Ordinance says that sentences which had been passed 
under the repealed Ordinance before its repeal shall continue to have effect as if 
the trials at which they were passed had been held in accordance with the Cede of 
Criminal Procedure. If thè Governor-General’s powers are unrestricted, as we 
hold them to be, he must have power to make such a provision. Of course, the 
Governor-General has not power to do indirectly what he cannot do directly. This 
principle has been definitely established in the cases to which Sen, J., referred, but 
the Governor-General, in our opinion, is not attempting to do scmething indirectly 
which he had not power to do directly. He could, ifhe had thought fit, have amend- 
ed Ordinance No. II of 1942 to remedy the defects’ which the Federal Court had 
pointed out, and we think that he has-full power to say that trials which were not 
held under a particular law shall be deemed to have been held under that Jaw. 


Mr. Venkatarama Sastriar has agreed that the question to be decided, put 
shortly, is whether the Governor-General has power to declare by Ordinance that 
sentences passed by Special Courts should be deemed to have been passed in trials 
properly held under the Code of Criminal Procedure and the short answer which 
he has given to this question is that the Governor-General has not the power because 
the cases which gave rise to the sentences were placed before the Special Courts 
by officials to whom there had been no proper delegation of power in this behalf. 
We cannot accept this as a sound reason for declaring the later Ordinance to be 
invalid. As we have already indicated the fact that there was a defect in the earlier 
Ordinance cannot lessen the very wide powers which the Governor-General possesses 
when he decides to legislate further. The ‘powers only arise when a grave emergency 
exists, but the Governor-General alone can decide whether an emergency has arisen 
and a declaration by him to this effect cannot be questioned. (See Bhagat Singh v. 
King-Emperor1.) ` 

The judgment of Lord Halsbury in Tolonko v. The Attorney-Géneral of the Colony 
of Natal? seems to us to have direct bearing on the guestion now under discussion. 
There the petitioner was indicted for the crimes of sedition and public violence 
before a Court martial after a declaration of martial law. He wished to appeal to 
the Privy Council against his conviction and the sentence which had been’ passed 
against him. His objections to the trial were, he was not a military man, he had 
not been taken in the field, he had never taken up arms against the Government, the 
state of the country was not such as to justify his being tried before a Court martial 
and the Civil Courts before whom he had a right to be tried had in no way been inter- 
rupted in their functions and were then sitting. The Natal Parliament passed an 
Indemnity Act, section 6 of which said: 


1. (1931) 61 M.L.T. 279: L.R. 581.A.169: 2. (1907) A.C. 93. 
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"AH sentences passed by any Courts martial or by any Court or person administering martial 
law under the authority of the Governor or the commandant of militia in Natal, or by any mili- 
tary officer purporting to exercise autHority.in that behalf, since the date of the aforesaid procla- 
mation, of gth February, 1006, including fines and other punishments inflicted ty military officers 
in the field, are hereby confirmed and made and declared to be lawful, and im so far as the same 
shall not have been already carried into effect, shall be deemed to be fina] sentences passed by duly 
and Jegally constituted Courts of this colony, and no appeal shall lie in respect of the same, but 
. they shall ke and remain in force and shall be carried out in the same manner as the sentences of 
the Courts of Jaw in this Colony.” 


Leave to appeal was refused and in delivering the judgment of the Privy Ccuncil, 
Lord Halsbury said : f 

“Itis by this time avery familiar observation that what is.called ‘martial Jaw’ is no law at all. 
The notion that ‘martial Jaw’ exists by reason of the proclamation—an expression which the 
learned Counsel has more than once used is an entire delusion. The rlght to administer force 
against force in actual war does not depend upon the pioclamation of martial Jaw at all. It 
depends upon the question whether there is war or not. If there is war there is the right to repel 
force by force, but it is found convenient and decorous, from time to time, to authorise what are 
called ‘Courts’ to administer punishments, and to restrain by acts of repression the violence that is 
committed in time of war, instead of leaving such punishment and repression to the casual action 
of persons acting without sufficient consultation, or without sufficient order or regularity in the 
procedure in which things alleged to have been done are proved. But to attempt to make these 
proceedings of so-called ‘Courts martial’ administering summary justice under the supervision of 
a military commander, analogous to the regular proceedings of Courts of Justice is quite illusory.” 


Later on in his judgment, Lord Halsbury observed : 


“An Act of Parliament has been passed in Natal which in terms enacts the legality of the 
sentences in question, and provides that they shall be deemed to be sentences passed in the regular 
and ordinary course of criminal jurisdiction, This Board has no-power to review these sentences, or 
to inquire into the propriety or impropriety of passing such an Act of Parliament. The only thing 
for persons who are subject to such an Act of Parliament to do is to okey. The question in this 

case arises under the Natal Act of Parliament in respect of offences committed in Natal, which Act 

has been assented-to by the Governor and, having the .force of Jaw, is binding on their Lordships. 
The language of the Act appears to their Lordships to be subject to no question of doubt ‘or ambi- 
guity at all.” 

The Special Courts set up by Ordinance No. II of 1942 were no Ceurts at all, 
as they had not been validly constituted. They had no more legality than the 
Courts-martial to which Lord Halsbury referred. If the Natal Government had 
power to pass an Act validating sentences imposed by Courts which had no legal 
existence, then the Governor-General has the power, and the Privy Council held 
that the Natal Parliament had the power. ; 


There is a Madras Act which may be aptly referred to here. Itis the East and 
West Tanjore Sessions Divisions (Validation) Act, 1931, which, was passed in 
order to legalise trials and sentences which it was feared had been held and passed 
without jurisdiction. Section 3 of this Act reads as follows : 

“Notwithstanding anything contained in sub-section (1) of section 7, of the Criminal Procedure 
Code, 1898, the Sessions Division of East Tanjore and the Sessions Division of West Tanjore in the 
Revenue District of Tanjore and the Courts of Session established for each one of the said Sessions 
Divisions, shall be deemed to have been end to be validly constituted and no proceeding of the 
Courts of Session of the said Sessions Divisions shall be questioned merely on the ground that the 
limits of neither of the said Sessions Divisions were or are conterminous with the limits of a 
District.” 

It has not been suggested that the Madras Legislature had no power to pass this 
Act. Is not the present position analogous? 


Derbyshire, C. J., considered that there was much room for criticism of section 3 
of Ordinance No. XIX of 1942, hecause the Governor-General had not adopted 
the language to be found in the Decrees and Orders Validating Act, 1936 (Act V of 
1937), but the fact that the section does not speak specifically of validation is, in 
our judgment, no reason for not giving, effect to the words used. We are also 
unable to share the opinion that the provision with regard to appeals is illusory. 
In this case the Court is not called upon to decide what are the full powers conferred 
by sub-section (2) on appellate and revisional Courts. The Courtis merely con- 
cerned with whether the Governor-General had the power to declare that sentences 
passed by Special Courts shall be deemed to have been passed in trials held under 
the. Code of Criminal Procedure. But supposing that a case tried by a Special 
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Court would have been tried with a jury, if the Code of Criminal Procedure had 
applied, and that the appellate Court functioning under sub-section (2) of tection 3 
of Ordinance No. XIX of 1943 has no right to inquire into the finding of fact, 
beyond ascertaining whether there is evidence to support it, the appeal would not 
necessarily be illusory. It would still lie on questions of Jaw. It may ke that the 
intention of the Ordinance making authority was to allcw an appeal on the facts in 
such cases. We express no opinion on this question, but all doubt wculd be removed 
and much judicial time would be saved if an Ordinance were promulgated clarifying 
the position in this respect. 

For the reasons given we hold that sub-section (1) of section 3 is not invalid 
and that the section means what it says. The result is that the application for the 
issue of a writ of certiorari is dismissed and the petitioner is Jeft to an appeal under 
section 3 (2). ; 

A- certificate will issue under section 205 of the Government of India Act, 1935. 

V.S. — Application dismissed, 

[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Madras.) 
“PRESENT :—Viscount SIMON, L. C., Lorn MACMILLAN, LORD PORTER, Sir 
GEORGE RANKIN AND Sır MADHAVAN Nair. 


Ryots of Garabandho and others .. Appellants* 
v. 
Zamindar of Parlakimedi and another .. Respondents. 


Certiorari— Jurisdiction of High Court to issue to the Board of Revenue in respect of its action in 
enhancing the rent payable by tenants in the mofussil—Madras Estates Land Act (r908), Ss. 30 (r) Proviso (b), 
168 (2) and 172—Power to settle rent under S. 168. if limited by the prohibition contained in proviso (b) of 
clause (1) of S. 30-—Scope of the requirement to ‘have regard to the provisions of the Act for determining the 
rates of rent payable by a ryot’ contained in S. 168 (2)—Board of Revenue giving directions under S. 172, if 
a Court. 

The Supreme Court at Madras by its charter of 1800 had no general power or control over 
the-Courts of the East India Company in the mofussil or over their officers acting judicially even 
though they were British subjects. It had no jurisdiction to issue the prerogative writ of 
certiorari to any Court or officer in the mofussil dealing with disputes between Indians, indepen- 
‘dently of its jurisdiction over the Presidency Town and over British subjects or their servants. The 
High Court which has inherited the powers of the Supreme Court hasnot been given such a 
power by later enactments. 

The Zamindar of Parlakimedi applied under Chapter XI of the Madras Estates Land Act for 
the settlement of a ‘fair and equitable rent’ in respect of landsin the villages in his estate in the 
Ganjam“ District. The Special Revenue Officer made an order doubling the previous rents. On 
the ryots’ appeal to the Board of Revenue, a member of the Board sitting alone reversed this 
decision and allowed an increase of rent of only 123 per cent. considering himself bound 
by proviso (b) of clause (1) of section 30 of the Act. The zamindar appealed by way of revi- 
sion to the collective Board of Revenue from the decision of the single member. The 
collective Board by a majority held proviso (b) of clause (1) of section 30 did not apply to the case 
but fixed as the appropriate increase an enhancement of 373 per cent. The ryots petitioned the 
Madras High Court for a writ of certiorari to quash the order of the collective Board on the 
ground that the increase was beyond that permitted under section go (1) (b). The High Court 
held that if ‘section 30 (1) (4) applied so as to make any increase beyond 124 per cent. illegal then 
the petitioners would be entitled to the writ prayed for but that in the circumstances of the case 
the Board had the power to’enhance the rent by 373 per cent., and that the petition was therefore to 


be dismissed. Onan appeal to the Privy Council by the ryots, 

Held, (1) that even if it was assumed that the collective Board of Revenue exceeded its powers 
when it enhanced the rent by 37% per cent. the High Court had no jurisdiction, either indepen- 
dently of the Local Civil Jurisdiction which it exercises over the Presidency Town, or solely by 
reason thereof as an incident of the location of the Board of Revenue within the town, to issue a 
writ of certiorari to the collective Board of Revenue to bring up, in order to be quashed, its order 
enhancing the rent; ; 

(ii) that the collective Board of Revenue did not exceed the powers entrusted to them under 
‘section 172 Estates Land Act by enhancing the rent by 37} per cent. inasmuch as proviso (b) of 
clause (1) of section 30 of the Act did not apply to the case; 

(iii) that the duty imposed by section 168 (2) of the Act to ‘have. regard to the provisions of 
the Act for determining the rates of rent payable by a ryot? had no more definite or technical 
Se aaa aaa a = 
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meaning than of ordinary usage, and only required that these provisions must be taken into con- 
sideration and thatit Wat RNI to say that the duty to have regard inter alia to the prohibition 
contained in proviso (b) of the first clause of section 30 was a duty to keep rigidly within the limit 
there imposed for cases to which the section of its own force applied. 


In giving directions under section 172 of the Act, the Board of Revenue is to be considered not 
as-a Court or as the highest Court in a hierarchy of Revenue Courts but as the “official body 
especially entrusted with particular duties which included duties of a judicial character. 


` S. P. Khambaita for Appellants. 
Sir Herbert Cunliffe and P. V. Subba Rao for Respondents. 
Sir Walter Monckton for The Secretary of State for India. 
Their Lordships’ Judgment was delivered by 


ViscouNT Simon, L.C.—This appeal is brought by leave of the Madras High 
Court from an order of, that Court dated 5th November, 1937,* dismissing the 
appellant’s application that a writ of certiorari should issue to the Board of Revenue 
at Madras to bring up, in order to be quashed, an order made by the Collective 
Board, on gth October, 1936, under section 172 of the Madras Estates Land Act, 
1908. 

The ancient writ of certiorari in England-:is an original writ which may issue 
out of a superior Court requiring that the record of the proceedings in some cause 
or matter pending before an inferior Court should be transmitted into the superior 
Court to be there dealt with. The writ is so named because, in its original Latin 
form, it required that the King should “be certified”? of the proceedings to be 
investigated, and the object is to secure by the exercise-of the authority of a 
Superior Court, that the jurisdiction of the inferior tribunal should be properly 
exercised. This writ does not issue to correct purely executive acts, but, on the 
other hand, its application is not narrowly limited to inferior ‘Courts? in the 
strictest sense. Broadly speaking, it may be said that if the act done bythe inferior 
body is a judicial act, as distinguished from being a ministerial act, certiorari will 
lie. The remedy, in point of principle, is derived from the superintending auth- 
ority which the Sovereign’s superior Courts, and in particular the Court of King‘s 
Bench, possess and exercise over inferior jurisdictions. This principle has been 
transplanted to other parts of the King’s dominions, and operates, within certain 
limits in British India. 

The appellants are ryots of three villages included in the Parlakimedi estate in 
the ‘district of Ganjam in the Northern Circars. The respondents are (1) the 
Zemindar of Parlakimedi and (2) the Board of Revenue at Madras. 


In October, 1925, the Zemindar applied, under Chapter XI of the Madras 
Estates Land Act, for the settlement of rent in respect of these villages, and by a 
supplemental application in March, ‘1926 [which was inspired by a decision just 
previously given by the High Court of Madras in Valluri Narasimha Rao v. The 
Ryots of Peddamamidipalli®|, he applied for settlement of a “fair and equitable rent” 
under section 168 (1) of the Act. The Government of Madras in November, 
1927, directed the Special~Revenue Officer of the district to settle a fair and 
equitable rent in respect of lands in the said villages. After memoranda had been 
submitted by the contesting parties and after elaborate investigations on the spot, 
the Special Revenue Officer in 1935 made an Order doubling the previous rents. 
On the ryots’ appeal to the Board of Revenue, a member of that Board sitting 
alone reversed this decision and allowed an increase of rent of only 12} per cent. 
considering himself bound by proviso (b) of clause (1) of section 30, which (for 
the cases to which it applies) runs as follows : 


“Provided, . . . . that no enhancement under this clause shall raise rent by more than 
two annas in the rupee of the rent previously payable for the land.” , 


‘The Zemindar appealed by way of revision to the Collective Board of Revenue 
from the decision of the single member. The Collective Board on gth October, 
1936, decided by a majority of two members to one, that proviso (6) of section 30 
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(1) did not apply to the case. On the other hand, they were not prepared to 
endorse so drastic an enhancement of rent as '100 per cent. and fixed as the ap- 
propriate 1.creas¢é an ennancement of 6 annas in the rupee, or 373 per cent., this 
increase to be spread over a period of 5 years. 


On gth February, 1937, the present appellants petitioned the Madras High 
Court for a writ of certiorari to quash the order of the Collective Board of Revenue, - 
‘complaining that the rents had been raised, above the limit of 2 annas in the 
rupee or 125 per cent. which js the maximum increase permitted under section 30 


(1) (b) of the Act. . l 


On 5th November, 1937, the Madras High Court (Leach, C.J. and Burn, J.) 
held that if the section of tne statute applied so that no increase beyond 123 per 
cent. could lawfully be made, the appellants would be entitled to a'writ of certiorari 
addressed to the Board of Kevenue to correct the illegality, but that in the cir- 
cumstances the Board of Revenue had power to enhance by 374 percent. The 
peticion for the writ was therefore dismissed. 


The first of these questions, viz., whether a writ of certiorari provides a proper 
remedy if the Board of Revenue had exceeded its powers as above is a question of 
general importance and of considerable difficulty. Their Lordships have thought 
it right to enter upon this matter and to decide it, notwithstanding that, if the 
High Court of Madras is right ia saying that the limitation to a 123 per Cent. 
increase does not apply in tne present case, the broader question as to the use of 
the prerogative writ might be left undecided. In view of this wider issue, their 
Lordships requested the Secretary of State for India to interest himself in the 
appealand to provide assistance in the argument, and their Lordships are much 
indebted-to the counsel instructed by the India Office for contributing their help to 
a somewhat involved investigation. l 

‘The view that they had jurisdiction to issue the writ of certiorari in the present 
case was taken by the High Court of Madras as the result of a line of recent decisions 
in that Court, At one time it had been held that the Board of Revenue exercised 
its functions under Chapter XI of the Madras Estates Land Act as a civil Court 
and was subject as such to the revisional jurisdiction entrusted to the High Court 
by section 107 of the Government of India Act and section 115 of the Code. This 
opinion, however, was overruled by a Full Bench in Raja of Mandasa v. Fagannayakulu’. 
| Their Lordships have no doubt that the decision of the Yull Bench was on this point 
correct : butin so saying they must not be taken to decide that the Board of Revenue 
in any of its functions is a Court subject to the High Court’s appellate jurisdiction 
within the language of section 107 of the Act, or a Court subordinate to the High 
Court within the meaning of section 115 of the Code. The line of decisions which 
in the end affirmed the jurisdiction to proceed by ¢ertiorart may be taken as beginning 
with In re Nataraja Iyer®, where the Revenue Divisional Officer of Ariyalur had 
directed the prosecution of the applicant for giving false evidence by an affidavit 
sworn in proceedings under the lncome-tax Act of 1886. The two learned Judges 
who decided that case agreed that on the-merits no writ of certiorari should issue, 
but they differed on the question of jurisdiction. Sundara Aiyar, J., held that 
there was no jurisdiction. He was satisfied ‘‘ that the Supreme Gourt did not 
possess the power to issue the writ on anyone beyond the limits of Madras unless 
he was a British subject’? (page 80), and said that “‘ there has apparently been no 
case in which any ot the High Courts issued a writ of certiorari on an officer beyond 
the limits of its own original jurisdiction” (p.81). Sadasiva Aiyar, J., however, 
held that “the power to issue the writ of certiorari to quash judicial proceedings 
passed by persons in the mofussil does belong to the High Court”’ (p. 95). In 
Penugonda.Venkataratnam v. Secretary of State for India in Council”, Venkatasubba Rao, Js 
agreed with the view of Sadasiva Aiyar, J., but both he and Madhavan Nair, J., 
held that the writ could not be directed to the Governor in Council since an express 
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statutory exemption protected that authority. It would rather seem that the 

argument for the respondent in that case was directed not so much to questioning ` 
the law as laid down by Sadasiva Aiyar, J., in the previous case, as to stressing 
the exemption enjoyed by the Governor and his ministers; and, for this reason, 
only the question of exemption was touched upon by Madhavan Nair, J. This 
case was however in Maddur Muniswami Chetty v. Board of Revenue, etc. taken to 
have decided ““ that in the absence of express statutory prohibition, the High Court 
possesses the same jurisdiction in certiorari as the Court of King’s Bench in England ” 
(p. 149). In that case the writ was sought in respect of the removal of the applicant 
from membership of a panchayat Court at Tirupathi, but it was refused upon the 
merits. <amindarini of Mandasa v. Ryots of Mandasa .Zamindari? like the present 
case, concerned the settlement of rent in the Ganjam district under Chapter XI of 
the Madras Estates Land Act, and a writ of certiorari was ordered to issue to the 
Board of Revenue in respect of the Board’s action under section 171 of the Act 
in order that certain lands should be excluded from the settlement proceedings. 
The reasoning of the judgments in that case is to the effect that certiorari may lie to 
quash proceedings not only of Civil Courts but of executive authorities when entrust- 
ed with the duty to determine questions affecting the rights of subjects. Having 
correctly repelled as inconclusive the objection that the Board of Revenue is not a 
““ Gourt,” the learned Judges concluded that there was power to issue the writ in a 
proper case, but did not undertake an independent examination of the constitutional 
or historical position of the Madras High Court under its charter in respect of the 
matter then before it. This would seem to show that they regarded the reasoning 
of Sadasiva Aiyar, J., in Nataraja Aiyar’s case? as having been established by 
the later decisions in preference to that of Sundara Aiyar, J. But so far as their 
Lordships have been able to discover, the writ which they directed to issue was the 
first writ of certiorari to be issued by a Court in India independently ofits jurisdiction 
over a Presidency town and over British subjects or their servants. If any earlier 

case is to be discovered in the histories or law reports the attention of their Lordships 
has not been drawn to it. The observation which their Lordships have quoted 

from the judgment of Sundara Aiyar, J., at p. 81 of 36 Madras has not been shown 

to be mistaken. 

While the sole purpose of the present appeal is to obtain a direction that a writ 
of certiorari should issue out of the Madras High Court to the Board of Revenue in 
respect of proceedings to settle the rents payable for certain lands in Ganjam, it is 
necessary to consider the question of jurisdiction from two separate standpoints. 
This necessity arises out of the circumstance that the Board of Revenue, which 
was first instituted. in Madras in 1786, is located like most of the organs of provincial 
Government, within the town of Madras. The jurisdiction may therefore be 
claimed (a) independently of the local civil jurisdiction which the High Court 
exercises over the Presidency town, or (b) solely by reason thereof, as an incident 
of the location of the Board of Revenue within the town. In the decisions above- 
mentioned the jurisdiction does not appear to their Lordships to have been regarded 
as incidental to the location of the Board of Revenue and they will first deal with 
the matter independently of the local civil jurisdiction which the High Court exercises 
over the Presidency town. 

_ The question depends in the first place upon the true construction to be put 
on the charter dated 26th December, 1800, establishing the Supreme Court at 
Madras. Ifthe power was given by that charter it is now vested in the High Court 
by virtue of the Indian High Courts Act, 1861 (24 and 25 Vict., c. 104, section 9) 
and the statutes repeating this provision (Indian High Courts Act, 1865, 28 and 29 
Vict., c. 15, section 17, Government of India Act, section 106). 

The Supreme Court at Madras inherited the powers formerly possessed by the 
Mayor’s Court and Recorder’s Court but the right to issue certiorari beyond the 
Presidency town to Indians or to Courts of the Company in the mofussil was not 
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among these powers : their extra-local jurisdiction was confined to British subjects, 
apart from a limited jurisdiction over persons in the service of the Company or of 
British subjects (37 Geo. III, c. 142, section 10). Ifthe power now claimed is to be 
found in the charter of 1800 it must, their Lordships think, be found either in clause 8 
thereof or in the reference which the charter and the statute of 1800, 39 and 40 
Geo. IIT, c. 79 (section 2) make to the powers of the Calcutta Supreme Court— 
a reference repeated by section 17 of 4 Geo. IV, c. 71 (1824). Section 2 of the 
Act of 1800 authorised His Majesty by charter to establish at Madras a Supreme 
Court “with full power to exercise such civil, criminal, admiralty and ecclesiastical 
jurisdiction both as to natives and British subjects and to be invested with such power 
and authority. ... . . and subject to the same limitations, restrictions and 
control . . . .withinthe town of Madras . . . .and within the territories 
which now are or may hereafter be subject to the Government of Madras as the 
said Supreme Court of Fort William in Bengal doth consist of, isinvested with . 
-within the said Fort William, or the . . . . provinces of Bengal, Bihar,” etc. 
It is clearly necessary therefore to consider the history of the matter both in Calcutta 
and in Madras and, in outline at least, the circumstances in which the charter was 
intended to take effect in the province of Madras. 


The East India Gompany had in 1765 obtained the grant of the dewani from 
the person whom it recognised as the rightful claimant to the throne at Delhi of 
the Moghul Emperors. This grant was expressed to cover Bengal, Bihar and 
Orissa, but this last name may now be dropped, as the territory then called Orissa 
has long been part of Bengal, and the province which now goes by the name of 
Orissa did not become part of British India till 1803. The Company did not 
undertake the administration of the dewani —revenue and civil justice—by its own 
servants until 1772, but when in that year it ‘‘stood forth as dewan” a system of 
Civil Courts was set up. These Courts were not Courts of His Majesty the King 
of England, nor did they administer the law of England. They were manned by 
European servants of the Company, who were not skilled in any system of law but 
had the assistance of “‘ law officers ”’—Kasis, muftis, maulavis, or pandits to inform 
them as to the Mohamedan and Hindu laws. The changing and tentative arrange- 
ments for criminal justice before 1790 are set forth in detail in the preamble to 
Reg. IK of 1793. Strictly speaking, criminal jurisdiction was part of the nizamat 
and not of the dewani ; and the Company, at least after 1775, did not profess to 
administer this at its own hand until 1790, but left it, nominally at least and subject 
to some interference or supervision, in the hands of the Naib Nazim, whose chief 
Court (Nizamat adalat) sat at Murshidabad. From 1790, however, the Company 
took criminal jurisdiction into its own hands and continued the- Mohamedan criminal 
law as the public law of the land, applying it with modifications made from time to 
time, to Hindus as well as to Moslems. Appeals from the Civil Courts went to the 
Sudder Diwani Adalat and appeals from the Criminal Courts to the Sudder Nizamat 
Adalat—Courts which consisted until 1801 of the Governor-General and the members 
of the Council. The Company’s Courts—civil or crimina]l—had no jurisdiction 
over British subjects. ‘These were before the Acts of 1813 and 1833 few in the 
districts of Bengal and Behar and mostly in the service of the Company. It was not 
even considered that the Company had any legal authority to make regulations 
binding upon British subjects who were not its servants. A legislative power with 
a general jurisdiction over British subjects and Indians alike was first established in 
India by the Act of 1833. Meanwhile the device was resorted to of refusing per- 
mission to any British subject to reside more than ten miles from the capital unless 
he entered into a bond to submit to the jurisdiction of the zilla Judge in civil cases 
not-involving more than five hundred rupees., (Beng. Reg. III of 1793, section 9; 
XXVIII of 1793, section 2; Mad. Reg. II of 1802, section 6.) 


In 1773 by the Regulating Act (13 Geo. III, c. 63), Parliament intervened 
for the first time to control the Company’s administration. It authorised a Supreme 
Court to be established by charter at Fort William in Bengal, to be a Court’ of 
record and to be a Court of oyer and terminer for the town of Calcutta and the 
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factories subordinate thereto. The Supreme Court was to take the place of the 
Mayor’s Court which had since 1726 existed as an English Court applying English 
law to the town and settlement. The 14th section of the Regulating Act provided 
further that the Supreme Court, when established, should have authority over British 
subjects who should reside in Bengal and Bihar under the Company’s protection, 
and also that it could hear suits and complaints against any person in the service 
of the Company or of any British subject. It authorised the Governor-General 
and Council to make regulations for the settlement and subordinate places but 
these were to-have no effect unless the Supreme Court should think fit to register 
them : and as the Council was averse from submitting its regulations to this form 
of censorship this provision was in practice a dead letter. The Governor-General 
and members of Council and the Chief Justice and Judges were “to be and to have 
full power and authority to act as justices of the peace » for the settlement and 
subordinate factories. 

As regards the powers committed to the Supreme Court, the charter of 1774 
introduced difficulties which cannot be imputed to the statute of 1773. Claiming 
to be authorised by its charter, the Court, as is well known, proceeded to entertain 
proceedings (inter alia) against the officers of the Company’s Courts in respect of 
their official acts, and the consequence of its proceedings in the “ Patna >” and 
‘© Cossijurah ” cases was that the Company’s Government, the Council, took steps 
to employ military force to prevent the orders of the Court from being carried out, 
and petitioned the authorities in England against the actions of the Court as attempts 
to extend the authority of the English law to the inhabitants of Bengal and Bihar. 
The result was the statute of 1781 (21 Geo. III, c. 70). The preamble recited 
(inter alia)that it was expedient that the lawful Government of the provinces should 
be supported and that the inhabitants should be maintained and protected in the 
enjoyment of all their ancient laws, usages, rights and privileges. The Act funda- 
mentally altered the scope and conditions of the Supreme Court’s jurisdiction, 
superseding to a great extent but without formally amending the charter of 1774. 


The terms of the Madras charter of 1800, with which their Lordships are now 
immediately concerned, are intended plainly enough to incorporate the amendments 
of 1781 and thus to produce the same general result in Madras as in Calcutta. 
The Mayor’s Court had continued in Madras to exercise its jurisdiction under a 
charter of 1753 until it gave place in 1798 to the Recorder’s Court authorised 
by the statute of 1797 (37 Geo. III, c. 42) ; the Recorder, Sir Thomas Strange, 
became in 1800 the first Chief Justice of the new Supreme Court of Madras. 

The effect of the Act of 1781 is therefore germane to, the construction of the 
charter of 1800. It exempted the Governor-General and Council from the Court’s 
jurisdiction in respect of their official acts ; -it deprived the Court of jurisdiction in 
matters of revenue ; it provided that no one was to be liable to its jurisdiction by 
reason of being a landholder or farmer of land or land rent ; that no one should be 
amenable to the Court’s jurisdiction by reason of being employed by the Company 
or by a British subject in any matter of inheritance or contract, but only in respect 
of actions for wrongs and trespasses or in other civil cases by agreement in writing 
to submit thereto. It provided for the maintenance of a register of the names of 
Indians so employed. It gave the Supreme Court jurisdiction to try actions and 
suits against all inhabitants of Calcutta providing that the Hindu and Mahomedan 
laws respectively should be applied to their affairs ; or the law of the defendant 
in cases where only one of the parties was a Hindu or Mahomedan. It preserved 
the rights of fathers of families. It confirmed the Court of Sudder Dewani Adalat 
as a Court of civil appeal from the country Courts, and made it a Court of record, 
and its judgments final and conclusive save for appeal to His Majesty in Council. 
It gave to the Sudder Court exclusive jurisdiction over offences and extortions in 
the collection of the revenue. It made the judicial officers of the country Courts, 
whether they weré British or Indian, immune from actions in respect of any order 
made by them and gave protection likewise to others for-any acts done by their 
order. It conferred on the Governor-General and Council the power to make 
regulations ‘‘ for the provincial Courts and Councils ”—a very limited power which, 
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strengthened by an Act of 1797—37 Geo. II, c. 142, section 8—has produced 
the extensive system of laws known as the Bengal Regulations. 


Certain other matters must be noticed ‘before aitempting to interpret the 
Madras charter of 1800. ` Justices of the peace had functioned under the’ Mayor’s 
Court charters of 1726 and 1753 in Calcutta and Madras. When criminal pro- 
ceedings became necessary against a British subject in the moffussil, a justice of the 
peace had to function for the purpose of dealing with the case or committing the 
accused for trial. Section 151 of an Act of 1793 (33 Geo. HII, c. 52), after 
reciting that the members of Council and the Judges were the only justices of the 
peace for the province, gave power to the Governor-General in Council to appoint 
“such and so many of the covenanted servants of the said Company or other British 
inhabitants . . . to act as justices of the peace within and for the said provinces 
and presidencies and places thereto subordinate.” Such justices were not to sit 
on any Court of oyer and terminer unless called upon so to do. Their appointments 
were to issue under the seal of the Supreme Court. By section 1 53 al] convictions 
by any justices of the peace out of the Court of oyer and terminer were made 
removable by writ of certiorari within six months into the said Court. [Similar | 
provision was made for Madras and Bombay in 1807 (47 Geo. III, Sess. 2,c. 68, 
section 4)]. In-1813 the statute 53, Geo. ITT, c. 155, recited in section IO5 : 

“Whereas His Majesty’s British subjects resident in the British territories in India without the 
towns of Calcutta, Madras and the town and island of Bombay are now by law subject only to the 
jurisdiction of His .Majesty’s Courts at Calcutta, Madras and Bombay respectively, and are 
exempted from the jurisdiction of the Courts established by the said United Company within the 
said territories, to which all other persons whether natives or other inhabitants of the said territories 
without the limits of the towns aforesaid are amenable. . . . tee KO 
It went on to provide that in cases of assault, forcible entry or other injury accompa- 
nied with force a native of India might complain against a British subject to a 
- Magistrate of the zillah, who could acquit or convict and impose a fine not exceeding 
Rs. 500. All such convictions were declared to be removable by certiorari into the 
Courts of oyer and terminer and gaol delivery in the same way as under the 1793 
Act—a provision which remained in force till Act IV of 1843 applied to such cases 
the ordinary system of appeals in the Company’s Courts. Section 106 made 
provision for British subjects in the mofussil being sued in the Company’s Courts for 
small debts. | By section 107, British subjects living more than ten miles from the 
Presidency town were put under the civil jurisdiction, of the Company’s Courts, 
both of first instance and appeal, if the cause of action arose within their juris- 
diction, but the British subject might appeal to the Supreme Court instead of to the 
Company’s Court ofappeal. Act XI of 1836 abrogated this last-mentioned privilege. 
Other sections of this Act of 1813 have some historical significance : sections 99 
and 100 gave the Company power by regulation to impose certain taxes or duties 
on the Presidency towns and required the Supreme Court to recognise such regu- 
lations. Section 114 made the stealing of securities to be felony on the part of any 
persons within the local limits of the criminal jurisdiction of any of His Majesty’s 
Courts at Calcutta, Madras or Bombay, or on the part of any persons personally 
subject to the jurisdiction of any such Court. 


In view of the reference in the Madras statute and charter to the jurisdiction 
of the supreme Court at Calcutta it would be almost conclusive of the present ques- 
tion could it be shown that the Calcutta Court after 1781 was in practice exercising 
or claiming jurisdiction over the country Courts throughout Bengal and Bihar by 
issuing to them the English prerogative writs of certiorari and mandamus. It would 
be’ a task of some difficulty and little profit to investigate the practice before 178 I, 
but their Lordships are not satisfied, in view of Ramgobind Mitter’s caset, to which 
they will in due course refer, that either of these writs was employed at all, though 
habeas corpus was certainly employed. However that may be, their Lordships 
think it reasonably plain that between 1781 and the end of the century no such 
jurisdiction was being exercised in fact. They know ofno case in which the Supreme 
Court issued either certiorari or mandamus to a country Court. The writ of habeas 


I. (1781) Morton 210. 


II] RYOTS OF GARABANDHO vV. ZAMINDAR OF PARLAKIMEDI (P. C.). 261 


corpus came to be used in the form ad testificandum—that is, as a mode of summoning 
witnesses—in the course of the Supreme Court’s admitted jurisdiction over Calcutta 
and over British subjects [ef. Deverall’s case1]. Whether the writ ad subjiciendum was 
issued beyond the local jurisdiction only to British’ subjects, or to others for the 
purpose of protecting the liberty of British subjects, or more generally in aid of the 
Court’s local jurisdiction within Calcutta—is a question to which the answer is not 
‘altogether clear. But this writ would not ordinarily, if ever, issue to a Court, and 
their Lordships know of no case after 1781 until the Bombay case of 1829, to be 
hereafter mentioned, in which this writ was used by any of the Supreme Courts 
so as to interfere with the jurisdiction of any Court of the Company. It would 
seem probable that the exercise of such jurisdiction in Bengal after 1781 would have 
produced a definite reaction on the part of the Council and that such a jurisdiction 
would have been constantly appealed to by litigants unsuccessful in the country 
Courts. l 


The hierarchy of country Courts was the creature of the Bengal Regulations and 
after a number of changes had been made in thẹ original system of 1772, the system 
as revised was stereotyped in the Cornwallis Cede of 1793—a body of forty-eight 
enactments, many of them lengthy and mostly drafted by Sir George Barlow, which 
held the field for twenty years as “the system of regulation and polity for the inter- 
nal Government of these provinces” (Harrington ““ Analysis,” Vol. I, p. 16). An 
“adalat system,” so to call it, similar in character to that described in the Cornwallis 
Code was introduced into Madras in 1802 by a number of Regulations made by the 
Madras Government in that year and between 1802 and 1806. As noted in William 
Morley’s well-known Digest (1850, Vol. I, introd. p. 30), before 1802 there were no 
Company’s Courts at Madras. Civil and criminal justice had in many parts of the 
province continued much as it had been under the native rulers—there being a 
concentration of authority in the hands of the Collector of the district who took the 
place and exercised the same wide powers as the amildar of the old regime. By 1799, 
_ Lord Wellesley had ordered the Madras Government to introduce the Bengal 
system without delay. (Wellesley’s Despatches, 1836, Vol. II, p. 121). The creation 
of a Supreme Court was part of the same general policy. No provisions are to be 
found in the Bengal or Madras Regulations which suggest that the Company’s 
Courts were liable to control or correction by writs such as habeas corpus, mandamus, 
or certiorari. Madras Regulation VI of 1802 (section 19) provided for European 
British subjects being dealt with as amenable only to the Supreme Court in criminal 
cases, the zillah Magistrate’s procedure being regulated according as he was or was 
not also a justice of the peace-with power under the Act of Parliament (1793) to 
commit for trial. The Mahomedan criminal law with certain important amend- 
ments and a procedure in which the futwa of the kazi or mufti was a prominent 
feature were introduced by the Madras Regulations VII and VIII of 1802, following- 
the Bengal Regulation IX of 1793 and the Cornwallis Code. Similarly in 1803 
Madras Regulation XV repeated Bengal Regulation LIII dealing with the doctrine 
and. practice of tazir or discretionary punishment and with the crime of robbery 
with violence. The chief civil and criminal Courts of appeal, called the Sudder 
Adalat and Sudder Faujdari Adalat, sat in the town of Madras and as first constituted 
consisted of the Governor and Council.. Below these, four provincial courts of 
appeal were established whose members as Judges of the circuit Courts tried criminal 
cases of importance ; below them were the zillah judges with their “ registers ” 
or assistant Judges ; and there were Indian judicial officers with various powers 
and styles for the smaller work. In Madras, as in Bengal, neither the Supreme 
Court Judge nor the European judicial officer in the country Courts had at this 
time any knowledge or means of knowledge of the Hindu or Mahomedan laws 
independently of the pandits and maulavis ; except perhaps for Halhed’s “ Gentoo 
Code,” published in 1776, Hamilton’s translation of the Hedaya in 1791, and Sir 
William Jones’s translations of Manu in 1794, and of the book on the Mahomedan 
Law of Inheritance Al Sirajiyyah in 1792. Colebrooke’s “Two Treatises” was not 
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published till 1810. Jagannatha (Colebrooke’s Digest) was published at Calcutta 
in 1797 and at London in 1801. The first English treatises on Hindu Law were 
Sir Francis Macnaughten’s in 1824 and Sir Thomas Strange’s in 1825. The 
works of Sir W.H. Macnaughten on the Mahomedan and Hindu laws were in 
1825 and 1829. - In 1802 Colebrooke and Harrington were Judges of the Sudder 
Court at Calcutta and the Governor and members of Council were the Judges at 
Madras.” Sir Thomas Strange’s views upon the functions of his new Court will be 
referred to later in this judgment. It is difficult to think that barrister judges from 
England, with the Sudder Courts sitting in the Presidency town, were expected to 
issue English prerogative writs to the confines of the Province to correct in matters 
of jurisdiction the Company’s Courts which administered the Regulations and the 
native laws. So late as 1831 the Supreme Court at Calcutta being in doubt upon a 
very fundamental point of Hindu law consulted the Judges of the Sudder Court 
and acted on their opinion Doe dem. Fuggomohun Roy v.-Sm. Neemoo Dosee+. The 
Acts of 1781 and 1797, for Bengal, and 1800 (39 and 40, Geo. III, c. 79, s: 11) 
for Madras made the Regulations binding on the provincial Courts but not on the 
Supreme Courts. Nowhere does it appear that the latter recognised it as their 
duty to supervise and control the enforcement throughout the province of the 
company’s regulations or the Mahomedan criminal law. 


These historical considerations, however, are not here put forward as conclusive 
upon any question of jurisdiction but as matters in the light of which the Madras 
charter of 1800 has to be considered. The charter is a lengthy. instrument, but 

only clause 8 will be here set out : 

**8,.~ And it is our further will and pleasure, that the said Chief Justice, and the said Puisne 
Justices, shall severally and respectively, be, and they are all and every one of them hereby 
appointed to bc, Justices and Conservators of the Peace, and Coroners, within and throughout the 
settlement of Fort St. George, and the’ town of Madras, and the limits thereof, and the factories 
subordinate thereto, and all the territories which now are or hereafter may be, subject to, or 
dependent upon, the Government of Madras aforesaid : and to have such jurisdiction and authority 
as our Justices of our Court of King’s Bench have, and may lawfully exercise, within that part of 
Great Britain called England, as far as circumstances will admit.” 

The argument for the appellants is that this clause gave jurisdiction to the 
Supreme Court to issue the writ of certiorari to a Court of the Company anywhere 
throughout the province. The only words which can for this purpose be relied 
on are those of the concluding passage. Their Lordships think that the passage 
cannot be confined to the town and factories and must be read with reference to the 
“c territories. . . .subject to. . . .the Government of Madras.” On the 
other hand, it is these words that have the special qualification ““ as far as circum- 
stances will admit.” The clause is substantially a repetition of the first half of 
clause 4 of the Calcutta charter of 1774, but the qualifying words just cited. are new; 
the second half of the Calcutta clause reappears in Madras as clause 9. Their 
Lordships will construe the clause as it appears in the Madras charter—not only 
because the context in the confused Calcutta charter adds to the difficulty, but 
also because the principles established by the Act of 1781 are intended to find place 
in the charter of 1800. Itisoneofthe early clauses and comes among provisions 
dealing with the qualifications of the Judges, their rank and precedence, the Court’s 
seal, the form of writs, the Judges’ salaries and_terms of service. -Its terms are 
plainly reminiscent of the passage in Blackstone’s Commentaries (1st edition, 1765— 
9, 5th edition, 1773), where in Book ITI, first published in 1768(Chapter IV, page 41); 
the learned author describes the King? s Bench as “the remnant of the aula regia’ 
and refers to the Justices of the King’s Bench ‘‘ Who are by their office the sovereign 
conservators.of the peace and supreme coroners of the land.” This passage and 
its context derive from the fourth part of Coke’s Institutes (4 Inst. 73), where the 
highest language is held concerning the Justices of this Court : 


“Tt is truly said that the justices de banco regis have supreme authority, the king himself sitting 
there as the Jaw intends. They be more than justices in eire. . . . The justices of this 
Court are the sovereign coroners of the land and therefore where the sheriff and coroners may. 
receive appeals by bill a fortiori the justices of this Court may do it.” 
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After providing for a sheriff, for service of process in distant parts of the country, 
and for the admission of advocates and attorneys and the appointment of clerks, 
the charter comes in clauses 21 to 23 to certain matters of jurisdiction. By clause 21 
the Court is given jurisdiction over all persons who in previous charters had been 
described as ‘‘ British subjects ’’ who should reside within any of the factories depen- 
dent on the Government of Madras’; it is empowered to hear all actions and suits 
against them arising in any territory which should then or thereafter be dependent 
on that Government or within that of any native Indian prince in alliance with that 
Government ; also against any person employed by the Company or by any British 
subject. The Court is further given all the jurisdiction which the Mayor’s and 
Recorder’s Courts had enjoyed. Clause 22 repeats the 17th and 19th sections of 
the Act of 1781, giving power to hear civil suits against all the inhabitants of the 
town and providing that the Hindus and Mahomedans should have the benefit 
of their own laws in matters of inheritance and contract. It contains a slight 
amendment in its reference to the laws and usages which would have been applied 
by a “ native Court.” Clause 23 repeats certain exemptions recognised 
by the Act of 1781—the Governor and the members of Council, like the 
Judges, are not to be liable to arrest nor sued in respect of their official acts; the 
_ Courtis to have no jurisdiction as to revenue ; no one is to become subject to its 
jurisdiction by being a landholder, farmer of rent, etc.; employment by the . 
Company or by a British subject is not to render any person amenable to the juris- 
diction in any matters save for wrongs and trespasses only. Judicial Officers and 
persons acting under their orders are not to be sued on account of their judgments 
or decrees, Clause 33 gives a jurisdiction in equity over those persons previously 
specified for its ordinary civil jurisdiction. ‘The Court’s criminal jurisdiction is 
conferred by clauses 34 and 35; the former made it a Court of oyer and terminer 
and gaol delivery for the town and factories subordinate thereto. The latter gave 
it jurisdiction to try British subjects for crimes committed anywhere in the province 
or in'any native state in alliance with the Government of Madras. ‘The ecclesiastical 
jurisdiction given by clause 37 raised certain points of difficulty which need not 
here be referred.to, but it applied to persons previously described as ““ British subjects” 
and extended over the whole of the province. 

The 47th clause covers the same ground as the 21st clause of the Calcutta 
charter of 1774 and deals with the Court of Request, the Court of Quarter Sessions 
and the Justices and other Magistrates of the town. These are made subject to the 
order and control of the Supreme Court as the inferior Courts and Magistrates in 
England are subject to the order and control of the King’s Bench ; to which end 
the Supreme Court was thereby empowered to issue writs of mandamus, certiorari, 
procedendo or error. 

Reverting to the terms of clause 8 above set forth, it must be admitted that the 
clause does on its face refer to the individual position of the Judges as is shown by 
the words “severally and respectively’? which occur near the beginning. This 
feature of the clause had early given rise in Calcutta to the ruling that the Court 
as distinct from the individual Judge could not issue prerogative writs except when 
specially authorised by the charter so to do, as it was with reference to the Court 
of Request [Calcutta charter cl. 21, Madras charter, cl. 47. See R. v. Warren 
Hastings}, R. v. Ramgobind Mitter®]. This opinion was based by Sir Elijah Impey 
on his own knowledge of the intentions of the draftsmen a number of distinguished 
persons though not distinguished for knowledge of recent events in Bengal. The 
Supreme Court at this period would appear to have held that a single judge could 
issue the writ of habeas corpus but that the Court could not issue any prerogative 
writ save where. specifically authorised by the charter; but it is not clear that 
prerogative writs other than habeas corpus (and perhaps ne exeat regno) could in their 
view be issued at all. Indeed it would appear that they could not. 


“The general powers of the Court of King’s Bench.are not given to this Court, but the 
powers of justices of the Court of King’s Bench at common law are given severally and respectively 
to the Judges of this Court; and as (according to Blackstone) the Judges of the King’s Bench used 


a aa a aaa gen An a a a rr ara RA angan amangan anaa aman anaaaankaganagegaaanrann 


I. (1775) Morton 206, 2. (1781) Morton 210, 


264 THE MADRAN LAW JOURNAL REPORTS, . [ro 


to issue writs of habeas corpus severally, we have agreed that we have severally authority to issue the , 
writ, but not jointly as a Court [per Chambers, J., in Ramgobind Mitter’s case! supra] in December, 
1781, but before the new Act had been received in Calcutta in July, 1782 [cf. Morton, p. 125” 
gf. Stephen; Nuncomar and Impey, (1885) v. II, p. 139]. 

Upon the view taken on this point depends in some measure the answer to 
the question whether clauses 21, 22, 33 and 34, have any, and if so what, bearing 
upon clause 8. Thus in Nataraja’s case? already cited Sadasiva Aiyar, J., held that 
the powers given by clause 8 were given to the Judges not merely in their individual 
capacity but as constituting the Supreme Court, and that clauses 21, 22, 33 and 34 
did not limit the powers given by clause 8. On the first point their Lordships agree. 
It is an important feature of the clause that it speaks of the individual Judge, but 
this in their Lordships’ view it clearly does as part of the exposition of the nature 
and jurisdiction of the Court of which he is to bea member. The view so dubiously 
based upon the supposed intentions of a number of persons consulted upon the 
draft of the Calcutta charter of 1774 fails as a matter of interpretation of the charter 
of 1800. Without claiming to construe the former document as it stood before the 
Act of 1781—a task long recognised to be difficult almost to the point of impossi- 
bility—their Lordships think that as it stands in the Madras charter clause 8 is too 
narrowly and rigidly interpreted if it is taken to intend that certain writs could be 
issued by a single Judge which three Judges sitting together as a Court had no power 
to issue. ‘This construction overlooks or misappreciates the function of clause 8 
in relation to the rest of the charter, 


The first thing effected by the clause is to make the Judges justices of the peace. ` 
It makes them such justices throughout the province—alike within: arid without 
the town of Madras. It does not say that they are to be justices within the town, 
but outside it are to be justices sub modo. Yet it is clear enough that the Judges of 
the Supreme Court were not thereby made magistrates of the zillah intended to 
serve the Gompany in the administration of the Company’s ordinary criminal 
Courts of the mofussil by déaling with Indians throughout the province, and adminis- 
tering to them the Mahomedan criminal law as modified by the Regulations. 
Outside the local limits of Madras to be a justice of the peace was to hold an office 
which had reference solely to an English jurisdiction and was by its nature restricted 
to British subjects. ‘‘ Justice of the Peace ” like the word ‘‘felony” has an English 
content. Inside the town, the English law was the lex loci and the jurisdiction óf 
the Judge as a justice of the peace extended to all persons. The first Judges in 
Calcutta were much occupied in the discharge of their functions as justices of the 
peace (see Lord Teignmouth’s Life of Sir William Jones, 1804, p. 243). Reference 
has already been made to the provisions of the Acts of 1793 and 1813 showing the 
part played and to be played by justices of the peace in the mofussil ; and in their 
Lordships’ view it is impossible to disagree with the observation made in Morley’s 
Digest (vol. I, introd. p. cxv). ot 

“It may be here remarked that the jurisdiction of the Supreme Courts both at Madras and 
Bombay, is generally restricted to British subjects, and this would seem to limit the power of the 
Judges to act in the Provinces as Conservators of the Peace.” 

An interpretation of the later words of the 8th clause may be arrived at on the 
same lines. ‘The Judges were to be ‘‘ King’s Bench Judges,” as they were to be 
justices of the peace, throughout the whole extent to which they might have occasion 
to act at all—this being the status and authority with which they were armed 
without as well as within the town. The concluding part of clause 8 makes no 
reference to prerogative writs, but is a broad and summary reference to the whole 
of a King’s Bench Judge’s jurisdiction and authority. It cannot be construed as 
restricted to such powers only as were peculiar to the King’s Bench and were not 
shared by the other superior Courts of common law. Isit really the effect of these 
words to subject the Indian inhabitants throughout the province and all matters 
of dispute between themselves to the same jurisdiction as the King’s Bench would 
apply to the inhabitant of an English county? Do the words put the Indian living. 
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at Ganjam equally under this jurisdiction with the Indian inhabitant of the Pre- 
sidency town, because they say that the Judges within and without the town are to 
-have the jurisdiction and authority which a justice of the King’s Bench has in 
England? Their Lordships think that there can be but one answer to these 
questions.. Jurisdiction—if not a word of many meanings—is a word which may be 
used with either a wider or a narrower connotation ; and in this passage the ordinary 
English word “ authority ” accompanies and explainsit. Nothing is said in clause 8 
about the persons over whom the authority is to be’exercised. Much is said in 
clauses 21 and 22, 33 and 34. If it was intended by clause 8 to grant jurisdiction 
as in England over all inhabitants of the Province, why is the jurisdiction defined, 
limited, and guarded by the elaborate provisions of the later clauses? What is 
the point in saying that Indians employed by the Company should only come under 
the jurisdiction for wrongs and trespasses—if all Indians are put by clause 8 under 
all the jurisdiction that there is? Why is it said that to be a landholder or yaradar 
shall not subject an Indian to the jurisdiction if all Indians have been made 
subject to it? Why is it so elaborately provided in clause 22 that Hindus shall 
have the benefit of the Hindu law and yet not a word is expended in clause 8 to 
safeguard any personal law? ‘These considerations’ lead necessarily, as their 
Lordships think, to the conclusion that clause 8 gives and in general terms defines 
an authority which is to be exercised over those who by the later clauses are made 
subject to it. The character and quality of the jurisdiction is naturally approached 
from the standpoint of the status and authority of the individual Judge. It is not 
possible to treat clause 8 as giving a separate jurisdiction over all persons in the 
province independently of clauses 21, 22, 33 and 34. On this point their Lordships 
Cannot agree with Sadasiva Ayyar, J., in Nataraja’s case.t As that learned Judge 
himself stated in one passage of his judgment at p. 94, “ the Company’s subjects... . 
were not even considered as British subjects owing direct allegiance to the Crown. 
British laws did not run in the Company’s mofussil territory.” These are circum- 
stances to be borne in mind when construing clause 8. It may perhaps occasion 
some surprise that after the experiences which led to the Act of 1781 the terms of 
the fourth clause of the Bengal charter should have been repeated in 1800 ; but it 
may be replied that the determination of Parliament in 1 781 had been unmistakable, 
and that the added words “as far as circumstances will admit ” rendered it im- 
possible to regard the reference to the King’s Bench as founding a general juris- 
diction outside the Presidency town independent-of and inconsistent with the other 
provisions of the charter. That any prerogative writ can be employed at all, 
apart at least from clause 47, involves an assumption as to the general authority 
and capacity of the Court, and it is this which by reference to the King’s Bench is 
declared in clause 8. But their Lordships are not of opinion that the Supreme 
Court would have had any jurisdiction to correct or control a country Court of the 
‘Company deciding a dispute between Indian inhabitants of Ganjam about the 
rent payable for land in that district. As it was put in argument in the Bombay 
case of 1829 hereinafter mentioned; “< Though there are words in the Charter 
giving to the Court the authority of the King’s Bench, it is the nature of the authority 
Wig is here described and not the extent of the jurisdiction.” (I Knapp. at p. 
38-9). 

While their Lordships will not here undertake to give a concise description of 
the position of the Supreme Courts at the beginning of the nineteenth century 
they will quote a passage from a letter which the Judges of Bengal addressed to 
the authorities in England in September, 1830 [Parliamentary Papers, 1831, vol. 6, 
Reports of Committees (3), p. 129]. 

“It is obvious that the jurisdiction as it exists is essentially of a very peculiar character, and 
that many difficulties are inseparably connected with it. It is an exclusive personal jurisdiction as 
..to a particular class, thinly scattered over a wide extent of country amongst a dense population 
who are considered to be themselves for the most part exempt from the jurisdiction and to live 


‘under a very different system of law, In every part of these territories nevertheless, the process of 
the Court must be enforced and even lands must occasionally be seized and divided or sold, | 


tı ((1g12) 23 M.L.J, 393 : ILL.R, 36 Mad. 72, 91, 93. 
34 
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although there is an absolute prohibition against the jurisdiction being exercised in any matter of 


revenue, which revenue is in fact a share, and a very large one, in every parcel of land throughout 
the Presidency.” 


The construction which they have put upon the charter is, as their Lordships 
think, in line with the chief decisions as to the extent of the powers of the Supreme 
Courts. The first case to be mentioned is that of Nagapah Chitty v. Rachummal 
(Strange : Notes of cases Vol. I, p. 152) which came before the Supreme Court at 
Madras in 1802. The defendants were the widow and son of Peria Nagappa and 
had come to Madras in order to obtain the setting aside of letters of administration - 
to the estate of Peria Nagappa which had been obtained by the plaintiff. Objection 
having been taken to the jurisdiction of the Court to entertain a suit against them 


for an account of the property of the deceased come to their hands, the Chief Justice 
Sir ‘Thomas Strange, said : 


“It has been truly observed that it is impossible to argue in this Court from analogous cases of 
jurisdiction in the Courts at home, those Courts being by their constitution according to their 
respective modes and purposes of proceeding, the great depositories of the universal justice of the 
realm. and, as such, in every instance in which it is attempted to withdraw a case from their cognizance, 
bound to see distinctly and unequivocally that a jurisdiction adequate to the object in view exists 
elsewhere. If that be not stated so as to appear to the Court, a plea to the jurisdiction fails, and the 
jurisdiction remains. But it is different here, because, though co-ordinate in its nature with those 
Courts so far as its jurisdiction attaches, the jurisdiction of this Court is limited with regard to persons 
not being British subjects. Generally speaking, it is restricted with regard to the natives (whether 
wisely or not is not for us to consider) to the inhabitants of Madras, and the plea therefore very properly 
confines itself to those facts upon which the Court is fairly called upon to say whether the defendants, 
being natives, can be considered as inhabitants of Madras for the purpose of being subject to our 
jurisdiction upon the present bill.” (Strange: Notes of Cases, Vol. I, page 155). 


Accordingly the plea to the jurisdiction was allowed. The suit was on the equity 


side of the Court, under clause 31 of the charter of 1800, which gave jurisdiction 
over the persons subject to the Court’s ordinary civil jurisdiction. 


In R. v. Goculnauth Mullick, a writ of Habeas corpus had been directed to an 
Indian who claimed that he was not an inhabitant of Calcutta nor in any manner 
subject to the jurisdiction of the Court. Puller, C.J., holding that it must be assumed 
to be true that the applicant was resident at Andool in Bengal and not in Calcutta, 
proceeded to say with the concurrence of Macnaughten and Buller, JJ. : 

“ Then, as to the question of law nothing could be found in the Acts which empowered the Court 
to assume any authority over a native, who was not in law an inhabitant of Calcutta or the factory 
of Fort William or their local limits . . . The Charter did not, and could not, confer a more 
extensive jurisdiction than the Act of Parliament declares that the Court may possess. It appeared 
to him therefore that (assuming Goculnauth to be an inhabitant of Andool) he was not subject to 


the jurisdiction of the Court in any civil suit and that he must therefore be considered as a person 
not amenable to its authority in any proceeding whatsoever.” 


The case of James Patile? came before Ryan C.J., Grant, J., and Malkin, J., on 
an application for a writ of certiorari to remove an order made by one Patton a Magis- 
trate of the Twenty-four Pergunnahs convicting the applicant. It would’ seem 
that the Magistrate had decided that certain persons were entitled to obtain water 
from a tank within his jurisdiction and that the applicant had prevented them from 
so doing. On the footing that this was a conviction made by a Magistrate of a 
British subject for contempt of his Court and not a case coming within the Act of 
1813. (53 Geo. III, ch. 155), a statute to which their Lordships have already made 
some reference, it was held, Grant, J., dissenting, that the Court could not grant 
certiorari. The Chief Justice said : 

“The Court has no jurisdiction to remove the convictions of Magistrates of zillahs made on 
` British subjects, but under the 53, Geo. III, chap. 155. . . the Magistrate may have acted illegally 
and without authority—he may be responsible on the criminal side of the Court—but we can do 


nothing in the present proceeding. A court, having no jurisdiction over a British subject, which may 
or may not be the case in this instance, has still a jurisdiction over all persons for contempt.” ; 


a 


In Kerry v. Duf? before Ryan, C.J., Grant and Seton, JJ., the question aros 
out of an agreement for the sale of an indigo factory by the defendant to the plaintiff. 





1." (1824) Morton p. 220. 3. (1841) Fulton’s Reports, p. 3. 
2, tase Fulton’s Reports, p. 313. l 
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The plaintiff had apparently taken possession but had not paid the purchase money, 
setting up objections to the title. ‘The parties had litigated in a competent mofussil 
Court which had passed a decree against him as purchaser for payment of the 
purchase money. ‘This decree was naturally pleaded by the defendant in bar of 
the suit brought in the Supreme Court and the plea was upheld. Ryan, C. Jos 
observed : 

‘Tn the case of a foreign judgment or the judgment of an inferior Court if the Court had juris- 
diction and the parties were properly before it this Court would be unwilling to interfere on the merits. 
But this is not the case of a foreign judgment or the judgment of an inferior Court. It is a judgment 
of one of the tribunals of the country and as such is entitled to the same respect from this Court which 
the judgment of this Court would be entitled to, and would no doubt receive, from the Courts of the 
mofussil.” | 3 s 

Grant, J., on the contrary thought that ““ the decrees of these Courts must be 

looked upon in the Supreme Court as decrees of inferior Courts in England and of 
foreign Courts which are considered on a footing with those of inferior Courts by 
the Court of Westminster Hall”. Seton, J., “agreed with the Chief Justice in 
thinking that the decrees of the mofussil Courts must be regarded as decrees of 
superior tribunals of the country and as of paramount authority with the decrees of 
the Supreme Court.” At page 208, of Fulton’s volume it is said that for the word 
“ paramount ” in the judgment of Seton, J., the word “‘ equal” should be read. 


In re The Justice of the Supreme Court of Judicature at Bombay? is the well-known 
case which arose upon the Bombay charter of 1823 out of certain orders passed by 
the Supreme Court in 1828, directing two writs of habeas corpus ad subjiciendum to 
issue. One was to an Indian inhabitant of Poona for the production of the body 
of an Indian lad who was his ward. The other was to the head gaoler at Tannah 
outside the town and island of Bombay, directing him to produce the body of a 
certain Indian then a prisoner in his custody who was detained under an order of 
the zillah Court. The Government of Bombay had refused to allow the authority 
of the provincial Courts to be questioned and had addressed a letter to the Judges 
of the Supreme Court asking them to abstain frem any act which “must have the 
effect of producing collision between our authority and yours” until directions 
could be obtained from higher authorities in England. A petition to His Majesty 
in Council having been made by Sir John Peter Grant on behalf of the Supreme 
Court the various questions of jurisdiction were argued before a Ccmmittee of the 
Privy Council on which sat the Lord Chancellor, the Lord President, Lord Ellen- 
borough, Lord Tenderden, Sir John Nicholl, Sir John Becket, Mr. C.W. Wynn, the 
Lord Chief Baron, Lord Chief Justice Best, Sir Christopher Robinson, Mr. Courtenay 
and Mr. Hobhouse (Parliamentary Papers, 1852-3, vol. 31, p. 630). The Com- 
mittee reported to his Majesty that the writs of habeas corpus were improperly issued 
in the two cases referred to : 

“That the Supreme Court has no power or authority to issue a writ of habeas corpus except when 
directed either to a person resident within those local limits wherein such Court has a general juris- 
diction or to a person out of such local limits who is personally subject to the civil and criminal juris- 
diction of the Supreme Court; that the Supreme Court has no power or authority to issue @ writ of 
habeas corpus to the gaoler or officer of a native Court as such officer, the Supreme Court having no 
power to discharge persons imprisoned under the authority of a native Court.” 

In Ameer Khan’s case,2 no mofussil Court was concerned. Government had 
arrested in Calcutta under an old regulation of 1818 an Indian inhabitant of the 
town whom they confined in a gaol outside the town’s limits. The gaoler, as often 
happens, was a medical man a Dr. Fawcus, apparently a European British subject. 
Norman, J., and the Appeal Court agreed in dismissing the application for habeas 
corpus on the merits. Norman, J., expressed the view that the writ cculd have 
issued consistently with the ruling in Grant’s case. The Appeal Court said nothing 
about jurisdiction. The opinion of Norman, J., as to jurisdiction led to the old 
English writ being restricted to the Presidency town (Act X of 1872, section 82). 
and in effect superseded Act X of 1875, section 148. The objection taken before 


TT 


1. (1829) 1 Knapp. 1. 2. (1869) 6 Beng. L.R. 392. 
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him, was, and had to be, put as high as this—that the writ could not be issued into 
the mofussil even to a European British subject. He regarded this contention with 
surprise, saying that the same reasoning would apply to any process. But.the 
question is not whether a prerogative writ can ever issue into the mofussil but 
to whom and in what cases it can issue if it be not directed in the exercise of the 
local jurisdiction over the presidency town. 


Sadasiva Aiyar, J., in Nataraja’s case (supra) would appear to have thought 
that Norman, J., was of opinion that prerogative writs could be issued into the 
mofussil provided that they were not issued so as to affect Courts. If this was his 
view he would seem to have misread the case. One of the resolutions in Grant’s case 
had specifically laid down that the writ,could only issue to one who was personally 
subject to the jurisdiction and the fact in Ameer Khan’s casé that the gaoler was 
apparently a British subject lies at the root of Norman, J.’s decision. Their 
ae A themselves in agreement with Sundara Aiyar, J., in Nataraja’s 
case (p. 80): 


“The Supreme Court had no general power or control over the Courts of the 
East India Company in the mofussil or over their officers acting judicially. I believe 
this proposition would be correct even in cases where the officers exercising jurisdic- 
tion might be British subjects.” 


It is very important on Nataraja’s case to observe that it was not the view of 
Sadasiva Aiyar, J., that the Supreme Court had jurisdiction to issue certiorari to 
the Gompany’s Courts. The learned Judge thought that by special statutes and 
charters the East India Company had power to establish Courts and that either 
for this reason or because the mofussil Courts were practically foreign Courts, the 
general jurisdiction to issue prerogative writs given by the terms of clause 8 of the 
charter could not take effect upon mofussil Courts. Their Lordships are not quite 
clear upon the point, but think that the learned Judge considered that the jurisdiction 
might take effect to quash decisions passed by persons in the mofussil who did not 
constitute a Court. This was not the view maintained for the appellants on this 
appeal, and in order to put a proper construction upon clause 8 of the charter, 
their Lordships have dealt fully with the question of the position of mofussil Courts 
as regards the power given to the Supreme Court by clause 8. But in their view 
it-is impossible to maintain that under clause 8, the Supreme Court derived a right 
to issue prerogative writs to a person outside the limits of the Presidency Town 
who was not personally subject to their civil and criminal jurisdiction. The Courts 
were no more foreign Courts than Indian subjects of the Moghul Emperor were 
foreign subjects. If that Sovereign, or the Company in exercise of the dewani right 
committed by him to them, chose to appoint an individual or an executive authority 
such as the Board of Revenue to give a decision between Indians in Ganjam upon 
particular matters of individual right, the Supreme Court by the terms of clause 8 
of this charter could have no more right to interfere by certiorari with such a decision 
than in the case of the decision of one of the Company’s Courts. No distinction 
can for this purpose be drawn, in their Lordships’ view, as regards the issue of 
prerogative writs between a criminal, a civil, a revenue, or any other court of the 
Company. and an officer of the Company authorised to make a decision of a judicial 
character. 


The last case to which reference will here be made was decided in 1913, shorily 
after Nataraja’s case by the Calcutta High Court in Legal Remembrancer v. Motilal 
Ghose*. The question was whether the High Court had jurisdiction to punish 
the publisher of a paper for contempt of the Court of a Magistrate at Barisal. It 
was invited to do so on the principle of R. v. Davies? which held that the Court of 
King’s Bench could punish for contempt of an inferior Court being ‘‘ the custos 
morum of all the subjects of the realm,” as stated in Hawkins’ “‘ Pleas of the Crown ?? 


(Bk. 2, C. 3). The Calcutta High Court disclaimed any such jurisdiction, holding 
ay aana Ramamu 
I. (1913) LL.R. 41 Cal. 173 (S,B.). ` . 2. L.R. (1906) 1 K.B. 32. 
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that the Supreme Court never held throughout Bengal the position of aula regis or 

. custos morum as the King’s Bench did throughout England. Having cited the Ath 
and 21st clauses of the Bengal charter of 1774 (corresponding to the 8th and 47th 
clauses of the Madras charter of 1800), Jenkins, C. J., said : 

“It is a sufficiently accurate statement for the purposes of this case to say, that as the result of this 
and subsequent legislation, the criminal jurisdiction of the Supreme Court (apart from crimes maritime) 
was limited to the local limits except as to British subjects and the Court had no general control or 
power over mofussil criminal Courts. The common law was similarly limited in its application to 
the Presidency towns and to British subjects outside the local limits.” 

It is necessary now to consider the question whether jurisdiction to issue certiorari 
in such a case as the present accrued to the High Court or would have accrued to 
the Supreme Court by virtue of the fact that the location of the Board of Revenue 
is within the Presidency Town. The Town of Madras has, since 1726, been con- 
sidered to be governed by the principles of English law though not all the provisions 
of that law have been received as applicable to the circumstances of the country ; 
and the British statutes passed since 1726 have not been given effect to unless specially 
extended to India. The Board of Revenue, as already noticed, was established in 
1786 and at various times has discharged different functions some of them judicial 
in character. See Madras Regulation I of 1803 and Regulation II of 1806. By 
Regulation V of 1804 it became a Court of Wards for the Presidency. Under 
Regulation VII of 1817 it had for many years control over religious and other 
endowments. Their Lordships will not assume that in 1800 it would have been 
regarded as a Court. For the purposes of the present case, it may here be said 
also that in giving directions under section 172 of the Madras Estates Land Act, 
1908, the Board of Revenue is to be considered not as a Court, or as the highest 

- Court in a hierarchy of Revenue Courts but as an official body especially entrusted 
with particular duties which include duties of a judicial character. The Mandasa 
Cases* show that this view is in accordance with the opinion of the High Court. 
The Board of Revenue has always had its offices in the Presidency Town, and in 
the present case the Collective Board, which made the order complained of, issued 
this order in the town. On the other hand, the parties are not subject to the original 
jurisdiction of the High Court and the estate of Parlakimedi lies in the north of the 
Province. On the present question their Lordships lay no stress upon any negative 
implication derivable from clause 47 of the charter which authorised the Supreme 
Court to issue writs of mandamus, certiorari, etc. to the justices and other Magistrates 
of the town, and to the two Courts therein mentioned, the Court of Request and 
the Court of Quarter Sessions. The terms of this clause make it difficult to think 
that Courts other than those mentioned were intended to be regarded as inferior 
Courts for this purpose. The case of Annie Besant v. Advocate-General of Madras?, 

“is an authority of this Board that the power to issue certiorari still remains in the 
High Courts of Calcutta, Madras and Bombay in the exercise of their local juris- 
diction. On this point it confirmed the decision in Nundo Lal Bose v. Calcutta Corpo- 
ration?, where certiorari was issued to bring up and quash an assessment made by the 
Commissioners of the town of Calcutta upon a certain dwelling house, it being held 
that the error in the assessment was an error which went to jurisdiction. The 
question is whether the principle of that case can be applied in the present case to 
the settlement of rent for land in Ganjam merely upon the basis of the location 
of the Board of Revenue, as a body which is ordinarily resident or located within 
the town of Madras, or on the basis that the order complained of was made within 
the town. If so it would seem to follow that the jurisdiction of the High Court 
would be avoided by the removal of the Board of Revenue beyond the outskirts of 
the town, and that it would never attach but for the circumstance th at an appeal is 
brought to, or proceedings in revision taken by the Board of Revenue. Their 
Lordships think that the question of jurisdiction must be regarded as one of substance 


—— eee 


1. (1931)63 M.L.J. 450: LLR. 55 Mad. 2. (1919) 37 M.L.J. 139 “L.R. 46 LA. 176: 
883 (F.B.) and (1932) 65 M. L. J. 423: I.L.R. ILL.R. 43 Mad. 146 (P.C.) | 
56 Mad. 579.- 3. (1885) LL.R. 11 Cal. 275, 
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and that it would not have been within the competence of the Supreme Court fo 
claim jurisdiction over such a matter as the present by issuing certiorari to the Board 
of Revenue on the strength of its location in the town. Such a view would give 
jurisdiction to the Supreme Court, in the matter of the settlement of rents for ryoti 
holdings in Ganjam between parties not otherwise subject to its jurisdiction, which 
it would not have had over the Revenue Officer who dealt with the matter at first 
Instance, 


It has to be considered whether, if the charter of 1800 did not confer upon 
the Supreme Court the power in such a case as the present to issue a writ of certiorari, 
that Court obtained the power upon the passing of the Act of 1858, 21 and 22 Vic. 
c. 106, which put an end to the Government of the East India Company and 
established direct allegiance to the Crown on the part of the Indian inhabitants of 
the province. This suggestion is to be found in the judgment of Sadasiva Ayyar, J., 
in Nataraja’s case, and it has been urged by Mr, Khambatta in his very full and 
able argument for the appellants. Long before 1858 it had become evident that 
the existence of the Moghul Empire and the position of the Company as entrusted 
with the dewani had a certain element of unreality. The preamble to the Charter 
Act of 1813 which continued to the Company its territorial acquisitions and rights 
for a further period, expressly stated that this was expedient ‘‘ without prejudice 
to the undoubted sovereignty of the Crown of the United Kingdom of Great Britain 
and Ireland in and over the same.” By the Act of 1853 (16 and 17, Vic., c. 95), 
the territories in possession of the Company were continued under its Government 
in trust for Her Majesty until Parliament should otherwise provide. As a matter 
of law their Lordships think it impossible to hold that the Supreme Court after 1858 
became invested for the three further years of its existence with any larger juris- 
diction over Courts or persons in the mofussil than it had previously enjoyed. They 
find nothing in the Act of 1858 to supersede the general scheme of the charter of 
1800,,or to produce a conflux or confusion, of the separate jurisdictions previously 
obtaining throughout British India. They are not of opinion that it brought Indians 
generally within the meaning of those clauses of the charter of 1800 which dis- 
tinguished certain persons as British subjects in contrast with the natives of India, 
or that it gave to the Supreme Court any extended jurisdiction. The change 
effected by the Act of 1858 was certainly profound. It rendered obsolete the old 
distinction between Company’s Courts and King’s Courts and made it eminently 
desirable that by way of reform a greater unity should be established in respect of 
judicial administration. These reforms, however, did not follow operatively of 
themselves by virtue of anything in the Act of 1858, but were introduced by the 
Indian High Courts Act of 1861. By the terms of that Act-and the statutes which 
have continued it in effect the High Court inherited the power of the Supreme 
Court ; but if it be shown, as their Lordships think it is shown, that the Supreme 
Court had not the power now in question under the charter of 1800, there is nothing 
else in the Act of 1861 to confer the power. l 


. À final suggestion was made by Sir Walter Monckton, the learned counsel 
instructed by the, India Office. He pointed to the power of superintendence given 
by. section -15 of the Indian High Courts Act of 1861 and afterwards by section 107 
of the Government of India Act He suggested that this would include a right of 
control similar to that exercised in England by writ of certiorari. Although this 
right is.only given over Courts subject to the High Court’s appellate jurisdiction, 
he suggested that the High Court might have a similar right over individuals or 
official bodies exercising judicial functions in the mofussil. Their Lordships are 
not prepared to accept this argument. The power given by section 15 is given 
by way of succession to the Sudder Dewani Adalat, as is sufficiently shown by the 
reference to the appellate jurisdiction. If the Supreme Court is not shown to have 
possessed jurisdiction to issue certiorari to the Board of Revenue in such a case as 
the present their Lordships are not prepared to read any similar power into the 
Indian High Courts Act, section 9 whereof is plain enough It is not and cannot 
be, suggested that the Sudder Dewani Adalat at any time issued writs -of certiorari to 
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individuals or official bòdies exercising judicial functions Unless taken away by 
special enactment there is a prima facie right in any person aggrieved by an order 
made in excess of jurisdiction to challenge it by a suit in the ordinary civil Gourt— 
subject, as regards specific relief, to the terms of the Specific Relief Act, (I of 1877)— 
but if this right has been taken away by the legislature in any case in which the 
Board of Revenue or any other body exercises judicial functions it may well be that 
the only method of challenging a judicial determination on the ground. of juris- 
diction is by appeal to His Majesty in Council. It is conceded that in the present 
case an appeal might have been brought to His Majesty in Council by leave from 
the order of the Board of Revenue. ‘There is therefore neither logic nor necessity 
to justify any doctrine to the effect that the right of superintendence includes a 
right to issue a writ of certiorari. 


In the result, their Lordships conclude that assuming that the Board of Revenue 
exceeded its power when it enhanced the appellant’s rents by 373 per cent. the 
High Court had no jurisdiction to issue a writ of certiorari. 


Upon the merits also their Lordships think that this appeal fails, since it is not 
shown that the Board of Revenue by enhancing the rents of the appellants by 
371 per cent. have exceeded the powers entrusted to them under section 172 of the 
Madras Estates Land Act, 1908. The argument that no enhancement of rent is 
permitted by the Act if it exceeds 12} per cent or 2 annas in the rupee upon the 
rent previously payable depends in the first instance upon proviso (b) of clause (1) 
of section 30 above cited. Section 30 deals with an application made by the land- 
owner to the Collector for enhancement of rent on one or more of four grounds 
therein mentioned, of which the first is that during the currency of the existing 
rent there has been a rise in the average local prices of staple food crops. In the 
present case the question of enhancement arises not out of any such application, but 
out of proceedings under chapter 11 of the Act, the Government having: on the 
18th November, 1927, directed the preparation of a Record of Rights under section 
164 and the settlement of a fair and equitable rent under section 168. Thesappel- 
lants’ argument that the proviso already cited from section 30 of the Act applies 
to the present case is based upon sub-section 2 of section 168 : 


“ (2) In settling rents under this section the Collector shall presume, unless the contrary is 
proved, that the existing rent or rate of rent is fair and equitable and shall have regard to the provisions 
- of this Act for determining rates of rent payable by a rot.” 


The view taken by the majority of the Collective Board of Revenue in making 
the order dated the 19th October, 1936, which is now complained of, is that the 
- requirement to ‘“‘ have regard to ” the provisions in question has no more definite 

or technical meaning than that of ordinary usage, and only requires that these 
provisions must be taken into consideration. In their view the prime duty of the 
Revenue Officer under chapter XI is to fix a fair and equitable rent, and though 
he must be guided by the principles underlying such- provisions as are contained 
in chapter III, he is not strictly bound by such provisions. Having regard to the 
long time that had elapsed since the last tentative settlement of rent, in 1867-68, 
to the prodigious rise in prices that had taken place since then, and to the general 
economic improvement of this part of the country, the Collective Board considered 
that an enhancement of 371 per cent. would not be oppressive and directed the 
Revenue Officer to reduce to that figure the enhancement of 100 per cent. which 
he had made. This view of the effect of the direction to “have regard to” the 
provisions of the Act for determining rates of rent payable by a ryot is supported by 
. the decision of the High Court in the case of Vallurt Narasimha Rao v The ryots of 
Peddamamidipalli} It is also confirmed by certain observations of Reilly, J., in 
Rajah of Mandasa v JFagannayakulu® where the learned Judge said : 


“ Where the settling officer has to deal only with such questions as would arise in a suit for com 
mutation, for enhancement or reduction of money rent, under section 168 (2) he must be guided by 








1. (1925) I.L.R. 49 Mad. 499. . E.B.) 
2, E 63 M.L. J. 450 : I.L,R. 55 Mad, 883 


2179 THE MADRAS LAW JOURNAL REPORTS. [1943 
A 

the appropriate principles as set out in the Act, but there is no doubt that his setilement may embrace 

a much wider field of question and whenever he has not merely to adjust the lawful rent but to fix 

what is fair and equitable in variation from the Jawful rent which can be exacted in a suit, his settlement 

is Clearly something which no Civil Court could do unless specially empowered.” 

Their Lordships find themselves on this matter in agreement with the view 
taken by the majority of the Collective Board. It is not possible to peruse the 
proceedings of the Special Revenue Officer in this case without seeing that a number 
of matters besides the rise in prices of staple food crops were considered by him, 
and had to be considered by him, if he was to carry out his duty under chapter XI. 
He observed in paragraph 30 of the final proceedings dated the roth December, 
1935: 

“ I hold that the present settlement is also a fresh and initial settlement wherein everything has 
to be re-classified afresh and new rates of rent have to be fixed. It is not therefore a case of enhance- 
ment but of fixing and introducing a new rate of rent based on the principles of equity and fairness 
as laid down in chapter XI of the Estates Land Act.” 

The main distinction between such a proceeding as the present and steps taken 
under chapter III of the Act is that under chapter III the existing rent is a statutory 
datum line. This is necessarily involved in the character of the right which is 
granted to the landlord by the terms of clause (1) of section 30. But, under chap- 
ter XI the existing rent has only the benefit of a presumption and its fairness has to be 
probed. For this purpose many matters have to be considered and rules have been 
made under the Act requiring that attention should be paid to a number of matters 
such as the condition of the land, the nature of the soil, the prevailing rates of rent 
in adjoining villages, and so forth. Some reference to these will be found in the 
judgment of Anantakrishna Ayyar, J , in The Rajah of Mandasa’s case! In these 
circumstances their Lordships think it impossible to say that the duty to have regard 
inter alia to the prohibition contained in proviso (b) of the first clause of section 30 
is a duty to keep rigidly within the limit there imposed for cases to which the section 
of its own force applies. While there is force in the view that a negative provision 
is not regarded unless it is obeyed, their Lordships do not think it possible to construe 
the words of sub-section (2) of section 168° in one manner as regards negative 
provisions and in another manner as regards positive provisions. “The expression 
““ have regard to” or expressions very close to this, are scattered throughout this 
Act, but the exact force of each phrase must be considered in relation to its context 
and to its own subject matter. Any general interpretation of such a phrase is 
dangerous and unnecessary, but it is fairly clear as a matter of English that the view 
taken by the majority of the Collective Board is nearer to the ordinary meaning of 
the phrase “have regard to” when it appears in a statute than is that of the dissentient 
member. This may be illustrated by such English cases as the-Queen v. Vestry of 
St. Pancras? and McDermoit v, Owners of S. S. Tintoretio®. Their Lordships are not, 
however, in complete agreement with one observation of the learned Chief Justice 
in his judgment of the 5th November, 1937, delivered when making the order now 
under appeal. He said : < 
* “The words “and shall have regard to’ the provisions of this Act for determining rates of rent 
payable by a ryot in sub-section 2 of section 168 can only apply to the provisions of the Act which have 
general application.” 

This would seem to involve that the Collective Board need not even have considered 
the limit of 123 per cent..referred to in proviso (b) of clause 1 of section 30. Their 
Lordships are not prepared to go so far. 

The contention that the Board of Revenue have exceeded their powers is, in 
their Lordships’ view, unfounded. . 

They will humbly advise His Majesty that this appeal should be dismissed. 
The appellants must pay the costs of the respondent Zamindar, 


V.S. MEN ——— Appeal dismissed. 
> ` ni . 


t. (1931) 63 M.L.J. 450 at 502 : LL.R. 55 2, (1890) -24 Q.B,D, 371, 
Mad. 883 (F.B.) l 3. (1909) 2 K.B, 704, 
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[FULL BENCH. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice, Mr. JUSTICE 
LAKsHMANA Rao AND MR. Justice HAPPELL. _ 
In the matter of a Pleader.* 

Legal Practitioners Act (XVIII of 1879), section 13—Madras High Court Rules—Rule 13—Professional 
misconduct—Pleader accepting office as promoting director of a company with a fixed monthly 
allowance without the permission of the High Court—No business carried on—— Nor remuneration received by pleader 
— Breach of rule 13 technical and therefore not calling for action—Bar Council Rules—Rule 28 and resolution 
of the Madras Bar Council of September 20, 1936—Position of Barrister in England and Advocate in Madras 


compared. 
A pleader practising in the mofussil is governed by the rules framed by the High Court under 


the Legal Practitioners Act and the directions given by the High Court from time to time. 

Where a pleader became a ‘promoting director’ of a company with a fixed monthly remuneration 
without the permission of the High Court but the company in fact never carried on business and 
the pleader never received any remuneration from the company, 

Held, that as the pleader did not obtain the permission of the High Court to act as director, 
he offended against rule 13 of the rules framed by the High Court under the Legal Practitioners Act 
and the Circular Order of the High Court of 1916, but that the breach of the rule being of a technical 
nature called for no action. 

As regards advocates the position in this respect is governed by rule 28 of the rules framed under 
the Bar Councils Act and the resolution of the Madras Bar Council passed on 20th September, 1936. 
An advocate in Madras is not in the same position as a barrister in England, because there is here 
only a single agency, and the advocate has to fulfil the functions of both solicitor and barrister. Hence 
he can act as the legal adviser of a company of which he isa director, subject to his remuneration 
being fixed beforehand, as the Bar Council has stipulated. But an advocate should not act asa 
promoter of a trading company. __ 

The Advocate-General (Sir A. Krishnaswami Atyar) on behalf of the Crown. 

V. V. Srinivasa Aiyangar and T. S. Venkataraman for Respondent. 

The Judgment of the Court was delivered by 

The Chief JFustice—The respondent is a pleader practising in the South Arcot 
District. He was one of the promoters of a limited liability company called the 
South Indian Rural Electric and Tramway Company, Limited, which was incor- 
porated on the gist October, 1935. ‘The objects of the company included the 
distribution and supply of electric power in the Trichinopoly, Salem, and South 
Arcot Districts. He was appointed to act as a director of the company, and in an 
application to the Bar Council and in another application to the High Court, he 
described himself as a ‘‘ promoting director.” ‘The Court has been given to under- 
stand that by this he meant he was one of the promoters of the company who became 
a director after its registration. It was agreed between him and the board of 
directors that he should receive a monthly allowance of Rs. 300 for his services to 
the company. He has been charged with professional misconduct in that he 
accepted a position on the board of directors without obtaining the permission of 
the High Court. On the 16th November, 1935, he wrote to the Secretary of the 
Bar Council setting’out the position and asked the Council’s permission to act as 
a director on the terms stated. As the respondent was not an advocate, the Bar 
Council had no jurisdiction in the matter, and he was directed to make his appli- 
cation to the High Court. This he did in a letter addressed to the Registrar dated 
the 18th March, 1936. The letter was returned on the 23rd March, 1936, with 
the direction that it should be stamped as a petition and submitted through the 
District Judge. The respondent took no further action in the matter, and the 
reason is obvious. The company was unable to carry on such a business without 
the permission of the Provincial Government and permission was refused. ‘The 
Court has been informed that the company never carried on any business. 

Rule 13 of the rules framed by this Court under sections 6 and 7.0f the Legal 
Practitioners Act, 1879, states : 

“If any person, having been admitted as a pleader, accepts any appointment under Government, 
or becomes a student of any school or college for purposes of pursuing his studies, or undertakes any 

- trade or calling other than agricultural or literary work, or accepts employment as a Law Agent 
other than a pleader, mukhtar or agent certified under Act XVIII of 1879 and these rules, he shall 
give immediate notice thereof to the High Court, who may thereupon suspend such pleader from 
practice or pass such orders as the said Court may think fit.” 


* Referred Case No, 21 of 1943. 26th July, 1943. 
35 i 
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In a circular order issued by the High Court in 1916, it was stated that no 
vakil should carry on a trade or business without the previous sanction of the 
High Court. A vakil carrying on a trade or business without previous sanction 
would be liable to suspension or removal from practice, although it was intimated 
that vakils might take part in the management of registered societies under the 
Co-operative Societies Act (II of 1912) in the areas in which they practised. The 
Circular further stated that no vakil so taking part should receive remuneration 
other than the ordinary profits without the special leave of the High Court. 


These rules do not, of course, apply to advocates of the High Courts. So far 
as advocates are-concerned, the position in this respect is governed by rule 28 of 
the rules framed under the Bar Councils Act. Rule 28 says that no advocate shall, 
without the leave of the Bar Council, engage in any trade or calling. An advocate 
may, however, be a director of a company with or without an ordinary sitting fee; 
but no advocate may, without the leave of the Bar Council, be a managing director, 
or a Secretary or even a director in receipt of remuneration other than the sitting 
fee. On the goth September, 1936, the Bar Council passed a resolution saying 
that it saw.no objection to advocates being directors as well as legal advisers and 
taking remuneration for being legal advisers, provided that the remuneration was 
fixed beforehand. We consider that this is a very proper attitude for the Bar 
Council to take. In England, there is no objection to a practising barrister acting 
as an ordinary director, but not as a managing director, to companies of good 
standing, carrying on a business which is free from anything of a derogatory nature, 
although it is regarded as being undesirable to accept a brief for a company of which 
he is'a director. See Halsbury’s Laws of England (Hailsham Edition) Vol. II, 
page 485. An advocate in this Presidency is not exactly in the same position as 
a barrister in England, because there is here only a single agency, and the advocate 
has to fulfil the functions of both solicitor and barrister. In these circumstances 
we see no reason why an advocate should not be allowed to act as the legal adviser 
of a company of which he is a director, subject to his remuneration being fixed 
beforehand, as the Bar Council has stipulated. l 


The respondent being a pleader, is governed by the rules framed under the 
Legal Practitioners Act and the directions given by this Court. The respondent 
did not obtain permission of the High Court to act as a director of this company, 
and therefore he offended against rule r3 and the Circular Order of the High 
Court of 1916. Inasmuch as the company never carried on business and as the 
respondent received no remuneration from the company, his breach of the rule is 
of a technical nature, which calls for no action. We will add, however that an 
advocate should not act as a promoter of a trading company. f 


V.S. _ Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR ALFRED Henry LIONEL LEACH, Chief Justice AND Mr. JUSTICE 
LaksHMANA RAO 





Messrs. Mask and Co., Panruti z. Applicant* 
v. 
The Commissioner of Income-tax, Madras s .. Respondent. 


Income-tax Act (AT of 1922), section ro (2) («it)—Damages and costs incurred by assessee in action Sor 
breach of contract—Not expenditure for purposes of the business. 

The assessee in breach of his contract with other traders in the same line of business sold certain 
articles at lower rates, to their detriment ; and in a suit for damages, the assessee was found liable 
to pay damages. ‘The assessee claimed to be entitled to deduct this as a business expenditure under. 
section 10 (2) (wii) of the Income-tax Act, 

Held, that the assessee’s action in disregarding the undertaking givert was palpably dishonest 
and the award of damages which followed did not constitute an expenditure falling within section 
e—a ere a TE binara aa mi a 


- * Case Referred No. 6 of 1943; goth July, 1943. 


+ [The Bar Council has on the 5th Sep, 1943 resolved to accept this principle and introduce 
the necessary amendments in the Bar Council Rules.—£d,], f 
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aoe) (it) of the Income-tax Act and it was not incidental to the trade and therefore could not be 
educted. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Calcutta’ 
Bench under section 66 (1) of the Income-tax Act XI of 1922, as amended by 
section 92 of the Income-tax (Amendment) Act VII of 1939 in Application No. 66, 
R. A. No. 12, Madras of 1942-43 (Assessment year, 1940-41) on its file for decision 
on the following question of law, namely, 


“ Whether the sum of Rs. 6,203 being costs and damages incurred in connection with an action 
for breach of contract is not expenditure laid out or expended wholly and exclusively for purpose 
of the assessee’s business within the meaning of section 10 (2) (xii) of the Act?” 


M. Subbaraya Aiyar for the Applicant. 

K. V. Sesha Aiyangar for the Respondent. 

The Judgment of the Court was delivered by 

The Chief Fustice—The assessee in this case is a firm carrying on business in 
crackers. The assessee entered into a contract with other traders in the same line 
of business, under which the firm’s goods were to be sold at specified rates. In 
breach of this contract, the assessee sold crackers at lower rates, to the detriment of 
the other parties to the contract. Consequently, the other parties filed a suit in 
this Court to recover the damages which they had sustained by reason of the breach 
of contract on:the part of the assessee. The Court found that thé assessee was liable 
in damages and assessed the sum at Rs. 5,000. With costs, the total amount payable 
by the assessee came to Rs. 6,203. The assessee claimed to be entitled to deduct 
this as a business expenditure under section 10 (2) (xii) of the Indian Income-tax 
Act. This contention was rejected by the Income-tax Officer, but the Appellate 
Assistant Commissioner allowed it. The Income-tax Appellate Tribunal agreed 
with the Income-tax Officer. The assessee then asked the Tribunal to state a case 
for this Court, as it involved a question relating to the construction of the Act. ‘This 
application was granted, and consequently the Tribunal has referred to this Court 
the following question: 

“ Whether the sum of Rs. 6,203 being costs and damages incurred in connection with an action 
for ‘breach of contract is not expenditure laid out or expended wholly and exclusively for purposes 
of the assessee’s business within the meaning of section 10 (2) (xit) of the Act?” 

Section 10 (2) (xii) allows the deduction of any expenditure, not being in the 
nature of capital éxpenditure or personal expenses of the assessee, laid out or expended 
wholly and exclusively for the purposes of a business. In Inland Revenue Commis- 
sioners v. Warnes and Co.,1 Rowlatt, J., said that a loss connected with or arising out 
of a trade must, at any rate, amount to something in the nature of a loss which is 
contemplable and in the nature of a commercial loss. In that case, the respondents 

-who were oil exporters were sued for a penalty under the Customs Consolidation 
Act, 1876, section 139, as extended by the Customs (War Powers) Act, 1915, section 5, 
sub-section (1), for breach of orders and proclamations relating to the requirements 
of the Board of Customs and Excise, with respect to a consignment of oil shipped 
by them to Norway. The result of the action was that the respondents were made 
to pay as a mitigated penalty the sum of £ 2,000 and costs, and the question was 
whether they were entitled to treat this as a loss connected with or arising out of 
the trade or business within section 100, schedule (D) case 1 rule 3 of the Income- 
tax Act, 1842, and it was held that they were not. 

The judgment of Rowlatt, J., in that case was upheld by the Court of Appeal 

‘in Inland Revenue Commissioners v. Von Glehn®. There a penalty of £ 3,000 was 

imposed upon the appellants for the breach of orders and proclamations issued 

under the same statutory provisions, and they sought to deduct the amount from 

their profits as a loss connected with or arising out of their trade. It was held 

ae they were not entitled to do so. In the course of his judgment, Lord Sterridale, 
.R., said :— l 


“ During the course of the trading this company committed a breach of the law. As I say, it 
has been agreed that they did not intend to do anything wrong in the sense that they were willingly 





I. .(1919) 2_K.B. 444. 2. (1920)2 K:B. 553. 
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and knowingly sending these goods to an enemy destination ; but they committed a breach of the 
Jaw, and for that breach of the law they were fined. That, as it seems to me, was not a loss connected 
with the business, but was a fine imposed upon thé company personally, so far as the company can 
be considered to be a person, for a breach of the law which it had committed. It is perhaps a little 
difficult to put the distinction into very exact language, but there seems to me to be a difference between 
a commercial loss in trading and a penalty imposed upon a person or a company for a breach of the 
law which they have committed in that trading. - For that ‘reason I think that both the decision of 
Rowlatt, J., in this case, and his former decision in Inland Revenue Commissioners v. Warnes and Co} 
which he followed, were right, and that this appeal should be dismissed with costs.” 

In the present case, the assessee was not fined for a breach of the law, but was 
made to pay damages for a breach of the contract entered into. The assessee’s 
action in disregarding thé undertaking given was palpably dishonest and we are of 
the opinion that the award of damages which followed did not constitute an expen- 
diture falling within section 10 (2) (xii). It was not incidental to the trade. 

For the respondent, stress has been laid on the observations made by Scrutton, 
L.J., at the end of his judgment in Inland Revenue Commissioners v. Von Glehn®, Scrutton, 
L.J., said that he did not wish to decide until he had heard the matter further 
argued, whether damages paid in civil proceedings in respect of carrying on business 
in a negligent manner can or cannot be deducted from the profits. This is not a 
case of conducting a business in a negligent manner ; it is a case of conducting a 
business in a dishonest manner. 


‘The question referred is answered in the negative and the Commissioner of 
Income-tax is.entitled to his costs, which we fix at Rs. 250. 


KS. -— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice WADSWORTH AND Mr. JUSTICE PATANJALI SASTRI. 


Bondalapati-Kanyakaparameswaramma . .. Appellant* (Plaintif) 
l v. 
Kolli Butchi Kotayya and another : .. Respondents (Defendants). 


Madras Agriculturists? Relief Act (IV of 1938), section 4 (h)—Suit on a promissory note—Plaintiff, a woman 
—Sutt note, renewing earlier note executed before October 1, 1937—Whether protection from operation of the 
Act can be claimed by the woman. 


Where the plaintiff in a suit on a promissory note happened to be a woman and she claimed 
protection from the operation of the Madras Agriculturists’ Relief Act under section 4 (h), on the 
question whether, in view of the suit note having been dated 24th November, 1937, though in fact 
it was a renewal.of an earlier note of 1934, it would come under the exemption, 


- Held, that the clause should be read as exempting from the operation of the Act all that class of l 
liabilities of an agriculturist which are included in clause (hk) regardless of whether after the 1st of 
October, 1937, a fresh document was or was not executed by the same debtor in respect of the debt. 


Appeal against the decre of the District Court of Kistna at Chilakalapudi, 
dated 3rd November, 1941, and passed in O. S. No. 25 of 1940. 


A. Lakshmiah for Appellant. 

B. Manavala Chowdri for Respondents. 

The Judgment of the Court was delivered by 

Wadsworth, J.— This appeal raises the question of the interpretation of section 4 
(h) of Madras Act IV of 1938. The appellant was the plaintiff in a suit on a 
promissory note, Ex. P-1, dated the 24th November, 1937. © The promissory note 
was executed for a sum of Rs. 3,258-14-8 by the first defendant and relief was claimed 
on the basis that his son the second defendant was bound by the debt. This pro- 
missory note discharged an earlier promissory note Ex. P-2, dated 1st December, 
1934, for Rs. 2,534~14-5 and there was a still earlier promissory note Ex. P-3 dated 
the 27th December, 1931, for Rs. 1,983-1-5 which so far as we are concerned is the 
starting point of the liability. The plaintiff claims that the debt due to her is 
protected from the operation of Madras Act IV of 1938 by reason of the provisions 
of- section 4 (4) which runs as follows: 





1. (1919) 2 K:B. 444. 2. (1920) 2 K.B. 553. ; 
* Appeal No. 203 of 1942. 28th July, 1943. 
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“ Nothing in this Act shall affect debts and liabilities of an agriculturist falling under the following 
heads: . . . . (A) any debt or debts due to a woman on the 1st October, 1937, who on that 
date did not own any other property, provided that the principal amount of the debt or debts did 
not exceed Rs. 3,000.” oe 
It is not suggested that the appellant owned any other property than the suit debt. 
It is however the view of the lower Court that the suit debt is not protected because 
it is not a debt due to a woman on the 1st October, 1937. 


No doubt the suit is actually brought on the promissory note of the 24th Novem- 
ber, “1937, and the claim is based on the principal of that promissory note and 
it is possible to read clause (h) of section 4 as if it applied. only. to debts due on Ist 
October, 1937, and continuing to be due without any change in the terms upto the 
date of the suit. This clause is however one of great obscurity which has given 
us much difficulty on numerous occasions and we are inclined to interpret it on the 
same principle which we applied to the interpretation of section 10 (2) (22) of the 
same Act in dealing with the question of liabilities in respect of which a charge Is 
provided under section 55 (4) (b) of the Transter of Property Act. We held in 
connection with section 10 (2) (iz) of Act IV of 1938 that the intention of the Legis- 
lature was to specify the classes of liabilities in respect of which the scaling down 
provisions were not to operate and that the exclusion of liabilities of these categories 
is not to depend on the actual subsistence of the charge but on the question whether 
in the beginning the liability was one in respect of which a charge was provided. 
(Vide Varadaraja Perumal. Pillai v. Palanimuthu Goundan1). Clause (A) of section 4 
does not say expressly what is to happen if the debt due to a woman on the Ist 
October, 1937, is transferred or renewed or reduced by a payment in the interval 
between the 1st October, 1937, and the date when the matter comes before the 
Court. While conceding that a different view might be taken, we are of opinion 
that this clause must be read as exempting from the operation of the Act all that 
class of liabilities of an agriculturist which are included in clause (A) regardless of 
whether after the 1st October, 1937, a fresh document is or is not executed by the 
same debtor in respect of that debt. 

In this view we allow the appeal with costs and give the plaintiff a decree as 
claimed in the plaint with full costs in the Court below. 

K.C. patah Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice MOCKETT AND MR. JUSTICE KRIsHNASWAMI AYYANGAR 
Kottapalli Narasamma | .. Appellani*® 
v. . 


Vadula Venkateswararao, son of Ramakrishnamma and others. Respondents. 


Practice—Suit to set aside alienation—Decree in respect of one item for possession with mesne profits and 
costs on condition that plaintiff should pay defendants a certain sum within three months and dismissal of suit in 
respect of the other item directing the defendants to pay the plaintiff a certain sum within three months—Plaintiff 
entitled to_larger sum than that due to the defendants—Fatlure of plaintiff to deposit money in Court within 
three months—If entails forfeiture of reliefs under the decree—Right to set off—Civil Procedure Code (V of 1908), 
Order 21, rule 19 (b). 

In a suit by the plaintiff for setting aside alienations by her guardian to the defendants, a decree 
was passed in favour of the plaintiff in respect of one item setting aside the sale and directing possession 
to be given with mesne profits and costs, on condition that the plaintiff should pay the alienees a 
certain sum within three months of the date of the decree. In respect of the other item the suit was 
dismissed and the alienees were ordered to pay a certain sum to the plaintiff within three months 
of the date of the decree. On a calculation of the figures the plaintiff was entitled to recover from 
the aliences Rs. 575-10-11 against Rs. 551-5-o which she had herself to pay them. The plaintiff 
did not pay the money and after the expiry of the time fixed for payment she took out execution 
proceedings and obtained possession of the property. . In a subsequent execution petition for recovery 
of mesne profits and costs due under the decree the alienees contended that inasmuch as the amount 
payable by the plaintiff to them was not deposited in Court within three months the plaintiff was 
not entitled to the reliefs granted. under the decree for delivery of possession .and for mesne profits 
in respect of it. i A 

Held, that the plaintiff, in the circumstances of the case, was not bound to pay the money into 
Court as she had the right (both under the general law as well as under rule 19 (b) of Order XXI, 


; I. (1940) 2 M.L.J. 838. 
* A, A, A. O. No. 118 of 1942. a 17th March, 1943. 
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of the Civil Procedufe Code) to set off the amount due by the alienees against the amount due by 
her, the result of which would leave her without any liability whatsoever and that being so the 
omission to pay the money was entirely without consequence. 


Chinnammal v, Chidambara Kothanar, (1936) 71 M.L.J. 506: I.L.R. 1937 Mad. 59, relied on. 


The failure of the plaintiff to file her execution petition within three months of the decree 
did not make any difference. 


Accordingly the plaintiff did not forfeit the benefits of the decree by the non-payment and 
could proceed with the execution. f 

Appeal against the order of the Court of the Subordinate Judge of Ellore, 
dated 21st November, 1941 and made in A. S. No. 373 Of 1940 preferred against 
the order of the Court of the District Munsif of Kovur in E. P. No. 473 of 1937 (O.S. 
No. 5 of 1931 on the file of the Court of the Subordinate Judge of Ellore). 


When the appeal came on for hearing, Kuppuswami Ayyar, J., in his Order 
(3rd March, 1943) considered that in view of the importance of the question of law 
involved, in the appeal, it should be heard by a Bench. 


V. V. Sastri for Appellant. 
P. Somasundaram for Respondents. 
The Judgment of the Court was delivered by 


Krishnaswami Ayyangar, F.—This is an appeal from an order of the Subordinate 
Judge of Ellore, confirming the decision of the District Munsiff of Kovur in E. P. 
No. 473 of 1937. That execution petition was filed for, the purpose of recovering 
certain mesne profits decreed to the appellant in O. S. No. 5 of 1931 on the file 
of the Sub-Court of Ellore. The appellant obtained the decree now sought to be 
executed in the said suit which she had instituted for the purpose of setting aside a 
certain alienation made by her mother as her guardian. With regard to two items 
reliefs were granted to her. The decree contains the following directions : 

_ .“(1) It is ordered and decreed that the alienation under Ex. XVI of item 2 of the property 
in the A schedule hereto attached be and the same hereby is set aside and the plaintiff do recover 
from the defendants 1 to 10 the said item 2 of the A schedule property with the past profits at the 
rate of Rs. 60 a year, for the years 1926, 1927 and 1928 and subsequent profits at the same rate until 
delivery of possession or the relinquishment of possession by the defendants with notice to the decree- 
holder through Court or the expiration of three years from this date, whichever event first occurs ; 


on condition that the plaintiff should pay defendants 1 to 10 a sum of Rs. 339 within three months 
from this date ; . 


(2) Itis also ordered and decreed that the plaintiff’s claim as regards the first item of the 
schedule property be and the same hereby is dismissed and that the defendants 1 to 10 pay the plaintiff 
the sum of Rs. 301 within three months from this date.” i 
From this decree there was an appeal to this Court which resulted in a modification 
to this extent, namely, that the figure Rs. 350-1-0 was substituted for Rs. 339 in 
the decree of the Sub-Court, also a further period of three months was granted 
to the parties to make the payments directed by the decree. If the arithmetic of 
‘the matter is taken into account it will be found as a result of the decree as modified, 
that the appellant was on the date of the decree entitled to recover from the defend- 
ants Rs. 575-10-11, against Rs. 551-5-0 which she had herself to pay to them. In 
other words the appellant was entitled to recover a sum of Rs. 24-5-11 after setting 
off the amount due by herself to the defendants. On the 3rd July, 1936, an appli- 
cation was made by the decree-holder for a transfer of the decree for execution to 
the Court of the Subordinate Judge of Narasapur, and the decree was accordingly 
transferred. On the 15th September, 1936, E. P. No. 145 of 1936 was filed in the 
Court of the Subordinate Judge at Narasapur for obtaining delivery of possession 
of item 2 mentioned in the decree and for recovery of mesne profits. On the 8th 
October, 1936, an order was made on this execution petition, but without notice 
to the defendants directing delivery of possession as prayed for, and it is common 
ground that possession was accordingly delivered. The present execution petition 
was filed on the 7th December, 1937, and the decree-holder prayed that the properties 
of the defendants may be attached and out of the proceeds of the sale thereof she 
may be paid a sum of Rs. 550-15-0 due to her for mesne profits besides another 
sum of Rs. 73-6-11 claimed as the amount of costs due to her. The execution 
petition has been dismissed by the District Munsiff of Kovur in whose Court it was 


ti] NARASAMMA V. VENKATESWARARAO. 279 


filed, substantially on the ground that the appellant has forfeited her right to execute 
the decree for recovery of possession of the property by reason of her omission to 
pay the sum of Rs. 350-1-0 within the period of three months limited by the appellate 
decree. 


It is not disputed that the money was not paid within time. The contention 
however of the appellant is that in view of the fact that a larger sum of money was 
owing to her she was under no obligation to pay any amount into Court at all as the 
claims have to be set off one against the other. It is true that in terms the decree 
has not directed the set off. It is also true that the language employed conveys the 
idea that the appellant should pay the money as a condition precedent to her obtain- 
ing delivery of possession. But we are of opinion that in view of the directions con- 
tained in the decree it could never have been the intention of the appellate Court 
to place the appellant under a liability to pay the amount within the period 
mentioned, while she herself was entitled to recover a larger sum from the defen- 
dants. 


In this connection the provisions of Order 21, rule 19, Civil Procedure Code, 
are most important. The rule says: 


“ Where application is made to a Court for the execution of a decree under which two parties 
are entitled to recover sums of money from each other, then,— 


(a) if the two sums are equal, satisfaction for both shall be entered upon the decree ; and 

(b) if the two sums are unequal, execution may be taken out only by the party entitled to the 
larger sum and for so much only as remains after deducting the smaller sum, and satisfaction for 
the smaller sum shall be entered upon the decree.” 
This is a case which falls under clause (b) of the rule because the two sums in question 
are unequal, According to the rule the defendants were never in a position to take 
out execution of the decree in so far as it gives them a right to claim money from 
the appellant. Remembering that the duty of the appellant to pay must be regarded 
as correlative to the right of the respondents to demand payment can it be said 
that the appellant in the circumstances of this case was bound to pay the money 
into Court within the time limited? We think not. We are also of opinion that 
the appellant had, even apart from the provisions of the rule under consideration, 
the right to set off the amount due by the defendants against the amount due by 
. her under the general law. This is in accordance with the decision of this Court 
in Chinnammal v. Chidambara Kothanar1. In our judgment the appellant was never 
under an obligation to pay this sum of Rs. 350-1-0 into Court, and that being so 
the omission to pay the money within the time limited by the decree is entirely 
without consequence. It has been suggested that the appellant’s failure to file 
her execution petition within the period of three months mentioned in the decree 
distinguishes this case from the decision referred to above. We are unable to 
accept this distinction as a sound one. In that case even after setting off the amount 
‘due by the defendant to the decree-holder there still remained a balance payable 
by him which of course he must pay within the time limited. But here the result 
of the set off is to leave the decree-holder without any liability whatsoever and 
therefore it cannot be said that she was under a duty to pay any money into Court. 


We consider that the decision of the Courts below cannot be supported. 
If there was no liability on the part of the appellant to pay, which is the position here, 
it is impossible to accept the argument that she forfeited the benefit of the decree 
by non-payment. _ ° 

It was suggested that the previous order of the Court in E. P. No. 145 of 1936 
in pursuance of which the decree-holder obtained delivery of possession of the 
property operates as res judicata preventing the respondents from raising the point 
adverted-to above. We consider that there is no substance in this contention. 
The order was one made without notice to the respondents and cannot be the 
basis for the application of the rule of res judicata. It was also suggested that the 
lower appellate Court is in error in considering that the Court had no jurisdiction 
to extend the time limited by the decree. No extension of time is necessary at all in 
ge 

r. (1936) 71 M.L J. 506 ; I.L,R. 41937) Mad. 59. 
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the circumstances of this case, because no payment had to be made by the decree- 
holder. In view of our decision upon the first point, it is unnecessary to deal 
with this question in detail. . 

The result is, the appeal is allowed and execution will issue for the amount 
claimed in the execution petition. The appellant is entitled to her costs here and 
in the Courts below. 

K.S.  — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice KUPPUSWAMI AYYAR. 


Kalappa Mandaya Servai - .. Petitioner* (Accused). 
Defence of India Rules (1939), rules go (2) (d) and go (3)—Acquiring and hoarding of small coins—Gist 
of the offence. 

A merchant by vending his articles could no doubt acquire coins. But it is not the acquiring 
of coins that is prohibited, but the acquiring of coins beyond a particular limit. If the merchant 
had been receiving from his customers more coins than what was reasonably required for his purpose 
and kept them without giving change to his customers or changing them into notes, then it is a case 
of his acquiring more coins than what he could under the law in force. 

It is the duty of every person to see that he does not retain with him more change than what is 
necessary for his requirements, and if he does so, he does it at his peril. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court of 
Session of the East Tanjore Division at Negapatam in C. A. No. 5 of 1943 preferred 
against the judgment of the Court of the Joint Magistrate of Negapatam in G. C. 
No. 344 of 1942. 

G. Gopalaswami for Petitioner. 

The Court made the following 

Orver.—The petitioner. was convicted by the Joint Magistrate of Negapatam, 
for having acquired more coins, especially small coins, than what was necessary for 
his trade under rule go (3) read with rule go (2) (d) of the Defence of India Rules. 
His house as well as his shop were searched. Coins of the value of only Rs. 46-3-4 
(consisting of 3 one rupee, 8 half-rupee, 104 quarter rupee, 12 two anna, 97 one 
anna, 92 half anna, 169 quarter anna, and 25 one pie coins) were found in his 
shop. When his house was searched there were coins of the value of Rs. 547-7-3, 
consisting of 199 rupee, 230 half rupee, 868 quarter rupee, 2 two annas, 23 one 
anna, 799 quarter anna, and 438 one pie coins, etc. He was a maliga: merchant, 
and both the Courts have found that he did not require change for more than 
about Rs. 100 atatime. Itis urged for the petitioner that he was getting coins 
only during the course of his trade, that he was bound to receive them when tendered 
by his customers and therefore the getting of such coins could not be said to amount 
to acquiring of coins. lIamnotableto see how it could be said that a merchant 
like the petitioner could not acquire coins by vending his articles. It is stated 
that the acquisition of these coins could not be said to have been effected by his 
own exertions as he was bound to receive the coins. It is not the acquiring of 
coins that is prohibited but the acquiring of coins beyond a particular limit. If 
the petitioner had been receiving from his customers more coins than what was 
reasonably required for his business and kept them without giving change to his 
customers or changing them into notes, then it is a case of his acquiring more coins 
than what he could under the law in force. It has been found by both the Courts 
that there were more coins in his possession than what was required for him in his 
daily business and all of them were acquired by him during the course of his trade. 
It is a pure question of fact and I see no reason to disagree with the findings of the 
two Courts. 

Tt is next stated that the previous day was a holiday and therefore, he was not 
able to send the coins to the bank. But there is no evidence to show that he was 
sending small coins to the bank. It is the duty of every person to see that he does 
not retain with him more change than what is necessary for his requirements and if 


* Cri. R. C. No. 298 of 1943. i goth April, 1943. 
(Cri, R. P, No. 264 of 1943). 


115. KRISHNAMA NAIGKEN, V. SIVASAMI CHETTIAR. 281 


he does so, he does it at his peril. The accused was therefore rightly convicted. 
I do not consider the sentence excessive ; for, but for such convictions and sentences 
it would not have been possible for such small coins to have got circulated in the 
way in which they have now. The petition is accordingly dismissed. 

V.P.S. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice MOCKETT AND Mr. Justice HAPPELL. 


Krishnama Naicken and another `. Appellants* 
2. . 
Sivasami Chettiar and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 89 (Madras)—Right to appi under—Auction purchaser 

“of different property at different auction—Title derived from judgment-debtor must be in the very property the sale 
of which is sought to be set aside—Nature of interest in the property contemplated by the rule—Person indirectly 
affected by sale—Locus standi to apply. 

The title derived from the judgment-debtor which entitles a person to apply under mule 89 of 
Order 21, Civil Procedure Code, should be a title in the very property the sale of which is sought to be 
set aside. It is impossible to envisage that any person who has at any time derived title in any property 
from the judgment-debtor should by reason of that fact be qualified to apply under that rule with 


regard to a different property. 

The interest in the property contemplated by the rule is an interest in the very property the sale 
of which is sought to be set aside, and it is not enough if the applicant is only indirectly affected by 
the sale when he has no interest in the usual sense such as the interest of a judgment-debtor, mortgagee 


or even a lessee. i 

Certain properties of the judgment-debtor were sold in Court auction and the purchaser was 
directed to pay the purchase price towards the decree. He paid a part of the sum which was paid 
to the decree-holder and part satisfaction was entered. As he failed to pay the balance other properties 
of the judgment-debtor were sold in auction to other persons. The first auction purchaser thereafter 
applied under Order 21, rule 89, Civil Procedure Code, to have the second auction sale set aside. 


Held, that the applicant had no locus standi to make the application because he was neither a person 
-deriving title from the judgment-debtor nor a person holding an interest in the property sold. 
Appeal against the order of the Court of the Subordinate Judge of Coimbatore 
dated 21st October, 1940, and passed in E. A. No. 494 of 1940 in E. P. No. 450 of 
1937 in O. S. No. 164 of 1936. 
K. S. Sankara Aiyar and T. B. Balagopal for Appellants. ii 
C. S. Rama Rao Saheb and T. K. Sundararaman for Respondents. 
The Court delivered the following 
Jupcments : Mockett, 7.—The petitioner in the lower Court is the first appellant 
and the judgment-debtor the second appellant. The first respondent is the decree- 
-holder and the second and third respondents are said to be purchasers of certain 
properties. We have had great difficulty in ascertaining the facts in this case because 
of the incomplete state of the record. Arguments have, however, proceeded before 
us by consent on the following basis. ‘There was an attachment before judgment 
sometime before the 15th March, 1939. On the 23rd March, 1939, certain pro- 
“perties which may be designated property £ were sold to the petitioner-appellant 
for Rs. 2,500 with instructions to pay the purchase price towards the decree. He 
paid Rs. 200 on the 25th July, 1939, and Rs. 300 on the 7th November, 1939, and 
both these sums were paid to the decree-holder and part satisfaction was entered. 
But he did not pay the balance. On the 27th March, 1940, by reason of this 
default other properties, which we will call properties X and Y, were sold to res- 
pondents 2 and 3. The first appellant row claims under Order 21, rule 89, Civil 
Procedure Code, to have the sale dated 27th March, 1940, of properties X and Y 
set aside on depositing the amount payable under the decree with the necessary 
charges into Court. In the lower Court the learned Judge has held that he has 
no locus standi to make this application because he is not a person deriving title 
from the judgment-debtor or a person holding an interest in the property and that 
he could not therefore make this application. With that view I agree. From the 
plain reading of rule 89 it seems to be clear that the title derived from the judgment- 
debtor must be in the properties the sale of which is sought to be set aside. It is 
impossible to envisage that any person who has at any time derived title in any 
a a aaa aaa agama aaa aaa a aa ARA a AA aa RA Aa aa aaa 
= 5 A, O. No. 88 of 1941. ; 12th August, 1942, 
6 


980 THE MADRAS LAW JOURNAL REPORTS. [1045 


. property from the judgment-debtor should by reason of that fact be qualified -to 
make applications with regard to a totally different property. 

The other questiọn that must necessarily arise on the facts is, is the applicant 
on the present facts one holding an interest in the property? Now the only facts 
on which he cañ argue are that he was under an obligation on account of a sale 
with regard to some totally different property to pay money towards the ‘decree 
but he says that as these properties have had to be sold because of his default, he is a 
person interested because if he can put the matter right now under Order 21, 
rule 89, he will be relieved from penalties following upon his default with regard 
to the sale of property <. No authority has been cited in support of the very extended 
construction. which we have been invited to put upon the words ‘‘ holding an 
interest in the property.” ‘The only case cited in Madras where the word “‘ interest *’ 
is immediately concerned is in a Full Bench decision reported in Ayyappa v. Kasi- 
perumal+, But it was not rule 89 but rule go which was then under consideration 
and the words of rule 90 are largely different, as is the object of the rule. Rule go 
is to enable persons whose interests are affected by an irregular or fraudulent sale 
to apply to the Court to set it aside. The words are, “where any immovable 
„property has been sold in execution of a decree, the decree-holder or any person 
entitled to share in a rateable distribution of assets or whose interests are affected 
by the sale may apply to the Court.” That the widest possible facilities should 
be given to anybody whose interests are affected is obviously reasonable and the 
Full Bench have in fact held that it is not a proprietary or possessory title which is 
meant by the words “interests affected ’? but that the words have a very much 
wider meaning. But in that judgment, Leach, C.J., draws particular attention 
to the distinction made by Srinivasa Ayyangar, J., in Narayan v. Pappayi? and says : 

“ He (Srinivasa Ayyangar, J.) pointed in this connection to the provisions of Order 21, rule 89 
which limits an application under that rule to the judgment-debtor or any person deriving title from 
him or any person holding an interest in the property. The learned Judge considered that the Legis- 
lature intended to confer the right to apply on any one who is directly and immediately affected by 
the sale and with this opinion I am in entire agreement.” 

Now as already pointed out, prima facie the petitioner (appellant) does not come 
within the mganing of rule 89. It is not suggested that he holds any title in the 
property the sale of which is sought to be set aside. ‘The only title he holds is in 
some totally different properties. With regard to his interest it is not in the property 
at all. He may be affected because of his own breach of contract by not being 
allowed to set aside the sale. But I am quite satisfied that it must be shown that 
there is an interest in the property itself under rule 89 and it is not enough 
that the party should be indirectly affected by the sale when he has no interest in 
the usual sense such as the interest of a judgment-debtor, mortgagee or as in one 
Madras case even a lessee. I can find no grounds whatever for placing the 
extended meaning that the first appellant asked us to.place upon Order 21, rule 
89 and no authority has becn placed hefore us which compels us todoso. I 
would accordingly dismiss this appeal with costs. 

_ Happell, 7.—I agree and have nothing to add. 


V.S. ; Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr, JUSTICE HORWILL. 








Murikipudi Satyanarayanacharlu _.. 'Petitioner* 
v. . 
Madanamchedu Narasamma ; .. Respondent. 


Promissory note—Execution in favour of Hindu father—-Debt shown to be one due to family—Death of 
father—Suit to recover debt by son—Non-joinder of mother— Whether fatal—Effect of Hindu Woman’s Rights 
to Property Act, 1937. 

The respondent executed a promissory note in favour of the father of the petitioner, and the 
petitioner as the son of the payee brought a suit on it. The defence was that under the Hindu Woman’s 


1. (1939) 1 M.L.J. 163: I-L.R. (1939) Mad. 2, (1927) 53 M.L.J. 229. 


F.B.). - 
374 vc. 4 P. No. 818 of 1941. ; 21st August, 1942. 
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Rights to Property Act of 1937 the widow became entitled to a half share of the property and that 
the plaintiff was therefore not entitled to bring the suit without impleading the mother, It appeared 
that the debt sued on was a debt due to the family and not the sole property of the father, 


Held, that as the debt was one due to the family, the son was entitled to file the suit for recovery 
of the debt and that it was not liable to be defeated, on the ground that the mother was not joined 
as a party. 

Petition under section 25 of Act IX of 1887 praying that the High Court 
Will be pleased to revise the decree of the Court of the District Munsiff of Narasarao- 
pet in S. C. S. No. 148 of 1940. 

K. Bhimasankaram for -Petitioner. 

K. Kotayya for Respondent. 

' The Court delivered the following 
, Jupcment.—The’ respondent executed a promissory note in favour of the 
father of the petitioner ; and the petitioner, as the son of the payee, brought this 
suit on it. The defence was that under the Hindu Woman’s Rights to Property 
Act of 1937, the widow became entitled to a half share of the property and that 
the plaintiff was not therefore entitled to bring the suit without impleading his 
mother. The District Munsiff of Narasaraopet accepted this argument and passed 
a decree for half the amount, the plaintiff’s share in the debt. 

The learned District Munsiff does not set forth clearly what he considers to be 
the effect of the Hindu Woman’s Rights to Property Act, but he seems to think that 
after the payee’s death the debt vested in two people who became co-promisees 
and that therefore the plaintiff was only entitled to one half of the debt. But if the 
plaintiff and his mother were co-heirs, then the suit should have been dismissed 
entirely ; for a suit by one co-heir without impleading the other would not- be 
maintainable. I do not however take the view of the Hindu Woman’s Rights to 
Property Act which seems to have met with favour in the eyes of the District Munsiff. 
The effect of the death of a coparcener with regard to property other than agri- 
cultural land is that the widow stands in the shoes of her deceased husband, and 
that although she is not a coparcener, she has the rights of her husband, who was 
a coparcener. She is a member of the joint family and the son is the proper person 
“to bring a suit on behalf of the joint family of which his mother isa member. It does 
not follow that because the mother is not a coparcener and did not obtain the 
property by survivorship, she must have obtained it as a heir. She became entitled 
to her rights by statute. 

It is contended that the plaintiff did not allege specifically that this debt was a 
debt due to the family. If the debt had been the property of the father, then it 
‘would be true that the mother and the son would be co-heirs and both would have 
to join in the suit; but the plaintiff has stated in his plaint that he brought this 
suit as the undivided son of His father, which statement would have no meaning at all 
if the debt was not one due to the family. It was not asserted in the written statement 
that this was not a family debt. 

The petition is therefore allowed and the suit decreed for the full amount 
claimed. The respondent will bear the costs of the petitioner in this Court; but 
as the petitioner did not put his case as clearly as it should have been put in the 
trial Court, I do not propose to interfere with the lower Court’s order as to the 
costs in that Court. 

B.V.V. — Petition allowed. 

. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—~Mnr._JusticE KuppuswaAMi AyYAR. 


The Public Prosecutor .. Appellant” 
2. 
Kandikatla Nagabhushanam alias Bhushanam \. Respondent. 


Evidence Act (I of 1872), section 27—Confessional statement of accused—Recovery of material object— 
Admissibility of statement in evidence—Arms Act (XI of 1878), section 19 (£)—Possession of unserviceable but 
reparable revolver without licence—Offence whether committed. 


* Cri. Appeal No. 88 of 1943. | 29th July, 1943. 
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| The accused was charged for an offence under section 19 (f) of the Indian Arms Act in that He 
was in possession of a revolver without a licence. The evidence against him consisted mainly of a 
confessional statement made by him when he was arrested in connection with another case, when 
he stated that the revolver was presented to him by another and that he had hidden it underneath 
the ground in his father-in-law’s house. He took the Police Inspector to his father-in-law’s house 
and dug out the revolver from underneath the ground in one of the rooms of his father-in-law’s house. 
The- Magistrate acquitted the accused as he was of opinion that the confession of the accused in the 
presence of the police officer was not admissible in evidence, inasmuch as it had not led to the dis- 
covery of the article, and also because he was of the opinion that the revolver, which was said to Be 
not irreparable, was an unserviceable revolver and it was not a firearm as defined in the Arms Act. 


Held, that as the discovery of the revolver was in consequence of the information given by the 
accused, the confessional statement was admissible in evidence against the accused under section 27 
of the Indian Evidence Act. 


Kamakshi Naidu, In re, (1942) 2 M.L.J. 549, relied on. i 


Held further, that the revolver though unserviceable could be repaired and consequently the 
possession thereof without license was punishable under section 19 (f) of the Arms-Act. a 


Queen-Empress v. Fayarami Reddi, (1897) I.L.R. 21 Mad. 360 (F.B.), relied on. 

Appeal under section 417 of the Criminal Procedure Code, 1898, against the 
acquittal of the aforesaid respondent (accused) by the Sub-Divisional Magistrate 
of Amalapuram in G. C. No. 39 of 1942 on his file. . 


Appellant in person. - 
N. Bapiraju for Respondent. 
The Court delivered the following f 


JUDGMENT.—This is an appeal by the Crown against the order of acquittal of 
the accused in G. G. No. 39 of 1942 on the file of the Sub-Divisional Magistrate’s 
Court of Amalapuram who was charged with having committed an offence-punish- 
able under section 19 (f) of the Indian Arms Act. The case against him was that 
he was in possession of a revolver M. O. 1 without a license. The evidence against 
him consisted mainly of a confessional statement made by him when he was arrested 
in connection with another case, when he is said to have stated that this revolver 
was presented to him by a communist named Pattabhiramayya and that he had 
hidden it underneath the ground in his father-in-law’s house. The revolver was 
recovered on this information given by him. He took the police inspector 

“to his father-in-law’s house and dug out this revolver from underneath the ground 
in one of the rooms of his father-in-law’s house. The Magistrate acquitted the 
accused as he was of opinion— . 

“the confessions of the accused in the presence of the police officer is not admissible in evidence 
inasmuch as it has not led to the discovery of the M. O. -1 which was produced by the accused himself 
and not simultaneously but immediately after. The statement practically accompanied by the 


production of the property is distinctly different from that which would lead to the discovery of the 
property. So that part of evidence is not admissible as per section 27 of the Evidence Act ”— 


and also because he was of opinion that the revolver which was said to be not 
irreparable by P. W. 1 was an unserviceable revolver and it was not a firearm as 
defined in the Arms Act. He was also of opinion that the prosecution had not 
proved that the room from which the revolver was taken was in the exclusive pos- 
| session of the accused. 


The revolver has been sent for and has been examined by me as also by the . 
counsel for the accused. I am not able to see anything in the revolver to indicate 
that it is‘an unserviceable one. It is true itis rusty. But when the Circle Inspector 
was asked about it he stated it was not irreparable. That a firearm even though 
it is unserviceable but could be repaired is a firearm the possession of which without 
license would amount to an offence has been held by a Full Bench of this Court in 
Queen-Empress v. Jayarami Reddit, I do not think the learned Magistrate was justified 
in finding the accused not guilty merely because M. O. 1 was rusty and it may 
require some repair. As a matter of fact the expression ‘‘ arms ” has been defined 
in section,4 of the Indian Arms Act as including ‘“‘ firearms, bayonets, swords, 
daggers, spears, spearheads and bows and arrows, also cannon and parts of arms, 
and machinery for manufacturing arms.” Section 19 (f) reads as follows :— 





1. (1897) LL.R. 21 Mad. 360 (F.B.). 
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___ (Whoever) has in his possession or under his control any arms, amrhunition or military stores 
in contravention’ of the provisions of section 14 or section 15 shall be punishable with imprisonment 
for a term which may extend to three years or with fine, or with both.” 

There are several parts of a revolver which are to be found in M. O. 1 and it is 
“arms ” within the meaning of that expression as defined in section 4. It is not 
the accused’s case that he had any revolver, and it is proved that he holds no license. 
Consequently if the accused was in possession of the same. without license, he will 
certainly be guilty of the offence with which he has been charged. 


With regard tp the case that he was in possession of the article, the prosecution 
relies for this mainly on the evidence furnished by the confessional statement in 
the other case. That such a confession though made during the course of investi- 
gation in another case is relevant evidence was pointed out by this Court in Kamakshi 
Naidu, In rel, It cannot be said as pointed out by the Magistrate that the discovery 
of the article M. O. 1 was not in consequence of the confession. We have the 
evidence of the Circle Inspector that after the accused was arrested he questioned 
him and that he gave a statement and after recording the statement in which he 
definitely stated that the revolver which was given to him by Pattabhiramayya was 
buried by him in his father-in-law’s house, he, the Circle Inspector, was taken by 
the accused to that house and the accused dug it out and gave the Inspector the 
revolver. It cannot therefore be said that this discovery was not in consequence 
of the information given by the accused. It was not simultaneous and the statement 
was recorded in the presence of witnesses before they méved to the house from where 
the property was dug out. This is therefore a case in which the confession is admis- 
sible under section 27 of the Evidence Act. Ifit is admissible then the description 
of the revolver as a revolver presented by Pattabhiramayya will indicate that the 
accused got possession ofit asa donee. It is true that the room in which the revolver 
was buried was not in the exclusive possession of the accused. It is not necessary 
that it should be in the exclusive possession of the accused. It is only in cases 
where the only evidence in the case is that a particular article was found in a particular 
place in which a particular person lived, no inference could be drawn that he 
alone was in possession of the article if there is evidence that others had an oppor- 
tunity of going to that particular place where the article was found. Here it is not 
the fact that the revolver was found in the father-in-law’s room that is sought to be 
used to prove that the accused was in possession of it. It is his statement that he 
placed it there and buried it there after receiving it from Pattabhiramayya that is 
sought to be used in evidence to prove that he was in possession of the same and 
the statement clearly indicates that he admitted he was in possession of the same. 
The fact that he was not in possession of the room makes no difference. 


In the result the order of acquittal is set aside and the accused is convicted 
for the offence punishable under section 19 (f) of the Indian Arms Act and sentenced 
to oné year’s rigorous imprisonment. l ‘ 


B. V. V. —_———. Order of acquittal set aside. 
_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE PATANJALI SASTRI. 


Thadigadapa Jayalakshmamma and another .. Petitioners*® 
v. 
Guntupalli Ramachandrayya .. Respondent. 


Madras Agriculturists’ Relief Act (IV of 1938), section 3 (ii) and section 19—Debt on a mortgage—Contract 
to sell mortgaged property to decree-holder—Delivery of possession—Sale not registered—Saleable interest whether 
remaining with mortgagor—Meaning of ‘ saleable interest’—Whether mortgagor can claim relief. 


& 

_ _ The petitioner sought scaling down of a debt claiming to be an agriculturist on the ground of 
his having a ‘ saleable interest’ in a property, notwithstanding that the property had beet con- 
tracted to be sold to the respondent, since owing to want of registration it could not really pass title 
to the transferee and at any time a bona fide purchaser for value without notice of the agreement 
would have acquired the vendor’s title in-the property. " 








1. (1942) 2 M.L.J. 549. 
“GG. R. P. No. 1348 of 1942. goth April, 1943- 
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Held, that ‘ saleable ’ could not mean capable of being sold by the perpetration of a fraud, namely, 
the omission to disclose the existence of a specifically enforceable contract to sell; and since.a sale 
by the petitioner, in this case, to any other person after due disclosure, could be easily defeated at 
the instance of the respondent there was no ‘saleable interest’ in the land which would entitle 
him to claim relief as an agriculturist under section 3 (ii) of the Madras Agriculturists’ Relief Act. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff of Guntur dated 
17th July, 1942 and made in E. A. No. 1234 of 1942 in O. S. No. 446 of 1931. 


V. Rangachari for Petitioners. 

K. Kotayya for Respondent. 

The Court delivered the following 

JupcmMenr.—The petitioners applied to the lower Court under section 19 of 
the Madras Agriculturists’ Relief Act, 1938, to scale down a mortgage decree passed 
against them.. The relief was refused on the ground that the petitioners were not 
agriculturists within the meaning of the Act at all material times. Hence this civil 
revision petition. 

The petitioners’ claim to be agriculturists rests on the. alleged possession of a 
“saleable interest ” in a certain plot of land which they had contracted to sell to 
the respondent decree-holder for Rs. 1,575 which was to be adjusted in fro tanto 
reduction of the mortgage debt due to the latter. In his suit to enforce the mortgage, 
the respondent ignored this contract and claimed the full amount due according 
to the tenor of the bond, but the petitioners pleaded partial discharge on the basis 
of the contract alleging that they had delivered possession of the property to the 
respondent and were always ready and willing to execute a sale deed but the res- 
pondent refused to accept it owing to depreciation in the value of lands. ‘The 
Court found that the petitioner’s case was true and passed a decree for the balance 
due after deducting the sum for which the land was agreed to be sold. ‘This decree 
was finally confirmed by this Court on second appeal in September, 1937. It 
appears that a sale deed was actually executed in favour of the respondent on 22nd 
April, 1940. 

Now, according to the decision of this Court in Palani Goundan v. Peria Goundan’, 
an applicant for relief under section 19 of the Act should show that he was an 
agriculturist on 1st October, 1937, 22nd March, 1938, and the date of the appli- 
cation which in this case was 12th June, 1942. With reference to this last date the 
petitioners rely upon a sale deed, Ex. P (1) dated gth June; 1942, under which they 
claim to have acquired another plot of agricultural land, but with reference to the 
two earlier dates they seek to establish their agriculturist status on the basis that 
the title to the piece of land which they agreed to sell and actually delivered to the 
respondent still remained with them in the absence of a registered deed of conveyance 
which was executed only on 22nd April, 1940, as aforesaid. It is argued that under 
the Transfer of Property Act a mere contract to sell even when it is followed by 
delivery of possession to the proposed vendee creates no interest in the latter in 
respect of the immovable property agreed to be sold when such property is more 
than Rs. 100 in value, and that accordingly the legal title to the land covered by 
the agreement still remained vested in the petitioners so that, as the owner of such 
land, they were entitled.to claim the benefits of the Act. It is also pointed out 
that section 53-A of the Transfer of Property Act embodying the principle of part 
performance does not assist the respondent as the section was newly inserted in 
the Act with effect from 12th April, 1930, and has no retrospective operation as 
held by a Full Bench of this Court in Kanakamma v. Krishnamma?, so as to affect the 
agreement to sell which was entered into on and January, 1930. It is no doubt 
settled law that a contract of sale even when accompanied by delivery of possession 
“is no defence to an action of ejectment in India as title to tangible immovable 
property of the value of Rs. 100 and upwards does not pass in the absence of-a 
registered instrument of sale (see Pir Baksh v. Mahomed Taher?) and it is also true 


that section 53-A does not avail the respondent in the circumstances of this case. 
i ee 


1. (1940) 2 M.L.J. 887. 3. (1934) 67 M.L.J. 865: L.R.61 I.A. 388: 
2. (1943) 1 M.L.J. 335 (F.B.). I.L.R. 58 Bom. 650_(P.C.), 
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The question, however, is not whether the petitioners had title to the property on 
1st October; 1937 and 22nd March, 1938, but whether they had a * saleable interest” 
in the property notwithstanding the agreement to sell which, it has been assumed 
throughout the argument, was enforceable by a suit for specific performance on the 
relevant dates. It was suggested that the petitioners were then in a position to 
pass a valid title to a bona fide purchaser for value without notice of the agreement 
and had thus a ‘‘ saleable interest ” in the property. But “ saleable ° cannot mean 
capable of being sold by the prepetration of a fraud ; for section 55 (1) (a) lays upon 
the seller the duty to disclose to the buyer any material defect in the seller’s title to 
the property of which the seller is and the buyer is not aware and which the buyer 
could not with ordinary care discover ; and the last paragraph of the section provides 
that an omission to make such disclosure is fraudulent. It cannot be doubted for a 
moment that an enforceable contract of sale in respect of the property in favour of a 
third party is a serious defect in the seller’s title to the property as the sale would be 
liable to be defeated if the transferee had notice of such contract (see section 40 and 
the illustration). The saving in this provision of a transferee for consideration and 
without notice of the contract is an equitable provision made for his protection 
and cannot have the effect of making the vendor’s title capable of being validly 
sold. It would be a strange thing, as it seems to me, to hold that the petitioners 
had a “saleable interest ” in the property in question on the relevant dates when 
a, sale to any other person after due disclosure as provided in section 55(1) (@)would 
be liable to be defeated at the instance of the respondent. It follows that the 
petitioner was not an agriculturist within the meaning of section 3 (ii) of the Madras 
Agriculturists’ Relief Act on the material dates and his application for relief under 
the Act must fail. 


The petition is dismissed with costs. 


K.C. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 
K. Govinda Prabhu (died) and another .. Petitioners*. 


Defence of India Act, section 2 (3)—Defence of India Rules, rules 8r (2) and 8r (4)—Contravention of an 
order of the Provincial Government— Whether punishable. - 


A person contravening the provisions of an order of the Provincial Government passed under 
rule 81 (2) of the Defence of India Rules is not punishable under rule 81 (4) as it stood prior to the 
amendment of 18th July, 1942, as, that sub-rule made only the contravention of that rule punishable 
and not of an order made thereunder. An order by the Provincial Government containing a clause 
for the punishment of persons contravening the order is not valid. The words “any matter’ in 
section 2 (3), sub-clause (iv) (b) of the Act are intended to give the Provincial Government jurisdiction 
to make laws and rules even in respect of subjects which under the provisions of the Government of 
India Act, ‘were not within the purview of the Provincial legislature and cannot be understood to 
cover a provision for punishment for the contravention of any provisions of the rules or any order 
issued under the rules, 

Petition under sections 431, 435 and 439 of the Criminal Procedure Code, 
1898, praying that the High Court will be pleased to revise the judgment of the 

Court of Session of the South Malabar division in C. A. No. 27 of 1942, preferred 
against the judgment of the Court of the Sub-Divisional Magistrate of Calicut in 
C. Ci No. 98 of 1942. 


K. S. JFayarama.Ayyar and C. K. Venkatanarasimham for Petitioners. 


The Assistant Public Prosecutor for the Crown. 
The Court made the following 


ORDER.— This petition has been filed by the son and heir of the late Govinda 
Prabhu, a paper merchant at Calicut, to revise the order of the learned Sessions 
Judge of South Malabar in C. A. No. 27 of 1942 confirming the conviction of his 
‘father under sub-rule 2 of rule 81 of the Defence of India Rules and the sentence of 
a fine of Rs. 750 imposed on him for it by the Sub-Divisional Magistrate of Calicut 





* Cri. R. C. No. 143 of 1943. goth July, 1943. ~ 
(Cr. R. P, No. 123 of 1943). | . 
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in C. C. No. 98 of 1942. The case against the accused was that on 8th July, 1942, 
he sold a ream of 8 Ibs. white foolscap M.F. writing paper for Rs. 7 when under 
an order issued by the Provincial Government of Madras under rule 81 (2) of the 
Defence of India Rules the control price of such paper had been fixed at Rs. 4-8-0 
per ream. 

The only contention raised in this Court is that such a sale though in contra- 
vention of the order mentioned above was not constituted an offence on the date of 
sale and hence the conviction was illegal. For the petitioner it is stated that the 
only penal provision under which the act in question could be constituted an offence 
was Defence of India Rule 81 (4) and that as it stood on the date of occurrence it 
only made contravention of the provisions of that rule penal and not óf any order 
passed under it, that it was only on 18th July, 1942, that sub-rule was amended to 
include contravention of orders passed under that rule and that that amendment 
had no retrospective effect. It is not disputed by the learned Public Prosecutor 
that if rule 81 (4) applied this contention of the learned counsel for the petitioner 
has to be upheld (vide In re Chockalingam Ghetti and others+). 

But the case for the prosecution is that as stated in the charge framed in the 
case the offence in question was one constituted by Order 6 of the Orders issued by 
His Excellency the Governor of Madras under rule 81 (2) of the Defence of India ` 
Rules (Ex. B). The petitioner’s answer to this is that para. 6 of that Order cannot be 
taken to constitute by it such contravention an offence but that it only drew the 
attention of the public to the penal provision in rule 81 (4) of the Defence of India 
Rules inasmuch as the power to make penal provision for such contravention under 
the Defence of India Act and the Defence of India Rules was vested only in the 
Central Government and was not and could not be delegated to the Provincial 
Governments. This aspect of the case had to be dealt with by my learned brother, 
Byers, J.,in In re Abdul Salam Sahib and others”. ‘Vhere a conviction for sale of sugar 
in excess of the control price on a date prior to the date of the amendment of rule 81 (4) 
of the Defence of India Rules was sought to be supported on the ground that it was 
an offence by the concluding paragraph of the notification of the Collector of Madras 
on whom the Provincial Government had conferred the powers which it itself pos- 
sessed under section 2 (5) of the Defence of India Act. That concluding paragraph 
was similar to para. 6 of the Order in question in this case, vix., Ex. B and ran thus: 

“ Any person failing to comply with these orders is liable to be punished with imprisonment 
for a term which may extend to three years or with fine or both.” l 
It was pointed out that the power to frame rules for the punishment of offenders 
against the Defence of India Rules and its orders vested exclusively in the Central 
Government by reason of section 2 (3) of the Defence of India Act and that neither 
the Provincial Government nor its officers had any power to frame their own penal ' 
provisions, and I with great respect agree with that observation of my learned 
brother. Under section 2 (1) of the Defence of India Act the Central Government 
may make such rules as appear to it to be necessary or expedient for maintaining 
supplies and services essential to the community. Under section 2 (2) of the Act 
the rules may.provide for or may empower any authority to make orders providing 
for the control of trade for the purpose of maintaining the supplies essential to the 
community.. It is true that a power to control trade for maintaining supplies may 
include not only the power to fix prices but also the power to punish those who sell 
at higher prices as maintenance of supplies cannot be controlled without such 
“power. But then section 2 (3) of the Act provided that the rule made under sub- 

section 1 may further provide that any contravention of any of the provisions of the 
rules or any orders issued under its provision should be punished with imprisonment 
for a term which may extend to seven years or with fine or both. Thus we 
find that it is only under the rules made under sub-section (1) of section 2 of the 
Defence of India Act that the contravention may be made penal. Rules under 
sub-section (1) can be framed only by the Central Government. That this is so is 
also clear from the framing of rule 81 (4) of the Defence of India Rules framed under 





tT. (1943) 1 M.L.J. 20, 2, (1943) 1 M.L.J. 99. 
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the Defence of India Act by the Central Government: Rule 81 deals with general 
control of industry, etc. In sub-rule 1 certain expressions are defined and sub- 
rule 2 enumerates the various subjects: with reference to which the Central Goverr« 
ment or Provincial Government could provide by rules. Sub-section 4 as it stood 
originally made the contravention of any of the provisions of the rule punishable 
with imprisonment which may extend to three years or with fine or both. The 
provisions of the rules only empowered the authorities to take action and there 
could be no centravention of the provisions of the rules. It is only the order made 
under this rule that could be contravened. This sub-rule was hence understood 
as referring to contravention of orders issued under the rules and in the prosecutions 
ordered before 18th July, 1942, for contravention of orders issued under the rules 
the provision of law quoted in the, tharge was Defence of India Rule 81 (4) 
(vide the cases reported in Inre Chockalingam Chetti and others!) Further both in the 
concluding paragraph of the notification by the Collector of Madras fixing the 
price of sugar referred to above and in para. 6 of the notification relied on in the 
case, Ex. B, the words used are “Any person failing to comply with these orders 
is liable to be punished with, etc.” The use of the words “is liable to be punished © 
instead of the used words ““ shall be punished ” is significant. 


' The learned Sessions Judge got over this difficulty by referring to section 2, 
sub-section (3), sub-clause (iv) (b) of the Defence of India Act and held that the 
words ‘‘ as respects any matter?” were wide enough to cover a provision for punish- 
ment for the contravention of any provisions of the rules or any order issued under 
such rules. The context clearly indicates that that clause was intended to give 
the Provincial Government jurisdiction to make laws and rules even in respect of 
subjects which under the provisions of the Government of India Act, were not 
within the purview of the Provincial Legislatures, and cannot be understood in 
the manner stated by the learned Sessions Judge. 


Since in this case the offending act of sale was prior to the amendment of 
rule 81 (4) of the Defence of India Rules and as the Provincial Government had no 
power to make penal provisions and as para. 6 of the Notification Ex. B must be 
taken to refer to Defence of India Rule 81 (4), it has to be found that no offence was 
committed by the accused though he had contravened the order. The petition is 
accordingly allowed and the conviction afid sentence are set aside. ‘The fine, if 
it had been paid, will be refunded. 


V.P.S. Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir ALFRED HENRY LIONEL LEACH, Chief Justice AND MR. JUSTICE 
KUuPPUSWAMI AYYAR. 
Tulabandu Ademma ; .. Appellant* (Plaintiff) 
ve 





Sreemath Satyadhyana Thirtha Swamivaru represent- 
ed by the general power of attorney agent, Marka- 
puram Srinivasacharlu and others d .. Respondents (Defendants). 


Madras Estates Land Act (I of 1908), as amended in 1936, section 6—Applicability—Original grant 
not forthcoming—Entries in Inam Register—Major portion of lands in village granted—Right of occupancy 
whether accruing to tenant—Guardian ad litem not negligent in failing to prefer appeal. f 


The original grant of an inam was lost and the only evidence relating thereto were the statement 
filed by the grantee before the Inam Commission and the entries in the Inam Register. In column 6 
of the statement were written the following, “ the former Zamindars who had jurisdiction over this 
village granted the land comprised within the “ chekunama ” for the nitya neivedya deeparadhana 
and other kainkaryams in the math. There is no sanad . . . .” There was no entry under 
the heading “ particulars of the inam land mentioned in the sanad” but under the heading “ gudicut”’ 
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({the.total area of. the village) was the entry 158°23 acres from which were deducted, 25°10 acres des- 
cribed as private lands and 5.4 acres “ inams of other persons ” leaving about 128 acres as the area 
covered by the grant. The“ chekunama ” or the register describing the “boundaries mentioned ‘thé 
boundaries ‘of the whole: village. ; sk - 
7. _ Held, that the grant was not of the whole village even though the “ chekunama ” gave the boun- 
daries of the whole village and that consequently section 6 of:the Madras Estates Land Act as amended 
in 1936 was not.applicable. . oe a 
-1 1, Where. a guardian ad litem failed to prefer an appeal against the judgment of the trial Court 
rejecting the claim on behalf of the minor to occupancy rights in certain lands and jt appeared that 
such a claim was not sustainable under the then prevailing law but would have accrued to the minor 
‘by virtue of the ‘amendments to Madras Act I of 1908 if the guardian: had filed an appeal, 
‘Held, that it could not be said that the guardian was negligent in not having preferred an appeal 
and that the minor was bound by the decision in the prior suit. ' 
_ -Appeal against-the-decree of the Court of the Subordinate Judge of Tenali, 
dated 20th November, 1939 and passed in O. S. No. 11 of 1938. , 
P. Satyanarayana Rao and M. §. Ramachandra Rao for Appellant. 
“A. Gopalacharlu and P. S. Narayanaswami Aiyar for Respondents. ` 
The Judgment of the Court was delivered by A we 
The Chief Justice—This appeal arises out of a suit: filed by the appellant to 
recover possession of certain lands situate in the Guntur District. On the 16th 
May of 1916 the first respondent, who is the head ofa math, granted to one Nagamma 
a leáse for tén years of the lands described in schedule A of the plaint. These lands 
were held on behalf of the deity of the math under an inam said to have been granted 
in 1763. For many years they had been cultivated by Nagamma’s husband, who 
was dead when the lease to her was granted.. During the pendency of the lease 
Nagamma adopted Bapanayya, the husband of the appellant. Nagamma died 
before the lease expired and on her death Bapanayya took possession of the lands. 
He had no issue and on his death in 1924 the appellant, who was then a minor, 
entered into possession as his heir. She remained in possession after the expiration 
of the lease and was regarded by the first respondent as a tenant holding over. 

-` On the 24th January, 1930, the first respondent filed a suit against the appellant 
in the Court of the Subordinate Judge of Bapatla, for a decree for possession and 
mesne profits. On the ist August, 1930, the suit was transferred to the Court 
of the Subordinate Judge of Tenali and there numbered O; S. No. 79 of 1930. The 
appellant was still a minor and her father, Rattiah, was appointed to act as her 
guardian ad litem. She pleaded that she had a prescriptive right to the permanent 
occupancy of the lands and further averred that they formed part of an’estate under 
the Madras Estates Land Act, 1908. These issues were decided against ‘her on the 
18th April, -1934.and consequently a decree for possession and mesne profits was 
granted to the first respondent. In execution of that part of the decree relating 
to mese profits the first respondent attached and brought to sale the sevén properties 
described in schedule B of the plaint filed in the present suit.” Five of these pró- 
perties Nos. 1; 2, 3, 4 and 7 were purchased by the third respondent.- Two ofthem 
Nos. 5 and 6 were purchased by the first respondent himself. The appellant’s father 
as her guardian ad litem accepted the decision of the Subordinate Judge:and on 
the 15th June, 1936, the first respondent, obtained possession of the lands described 
in schedule “A. e ` o 
..... The appellant filed the present suit in 1938. She claimed that she was entitled 
to-a declaration that the decree passed in O. S. No. 79 of 1930°was not binding. 
on her as her guardian had been guilty of gross negligence in not preferring an appeal 
from the decree of the Subordinate Judge, and therefore she was entitled to recover 
_ possession -of the lands which she had lost as the result of that decree. She also 
claimed that the lands described in schedule A form part of an inam village-and. 
that section 6 of the Madras Estates Land Act, 1908, as now amended, gives 
her a right to permanent occupancy. It has not been suggested that the decision 
in, the earlier suit brought into operation the doctrine of res judicata. The Subordi- 
nate Judge held that the guardian ad litem had not been guilty of négligence in 
accepting the decision in O. S. No. 79 of 1930, and that the law did not give to the 
appelant occupancy rights in the properties described. in schedule A: .He‘considered 
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that the item granted to the deity of the math was a service inam and that for this 
reasòn the appellant could not acquire a right of permanent occupancy. There were 
other questions raised ‘in the trial Court, but it is not necessary to mention them, 
„as they have not been raised before us. Admittedly the sujt must fail so far as the 
A schedule lands are concerned if the inam granted did not comprise the whole 
village and as regards the B schedule lands if the guardian ad litem appointéd in 
O. S. No. 79 of 1930 was not guilty of gross negligence. 4 


- _ We will deal with the plea of negligence first.” It is based on the averment that 
if an appeal had been filed against the decree passed in O..S. No. 79 of 1930 the 
amendments to the Madras Estates Land Act made in 1934, 1935 and 1936 would 
have given a right of permanent occupancy in the lands described in A schedule 
and the appellate Court would have been bound to set the decree aside. As already 
mentioned, the decree was passed on the 18th April, 1934. At that time the Madras 
Government was considering the question whether all inam villages should be made 
estates within the meaning of the Act. The guardian ad litem had three months 
in which to file an appeal and before that period had expired the Provincial Legis- 
lature enacted the Madras Estates Land (Amendment) Act, 1934 (Act VIII of 1934). 
Section 127 of this Act stated that no tenant in possession on the 1st November, 
1933, Of land in an inam village not being an estate should be liable to ejectment 
until the 1st November, 1935, and that all proceedings in ejectment and all prc» 
ceedings involving a decision whether or not the inamdarhad the kudivaram right 
should be stayed until that date. The object ofthis provision was, of course, to give 
to such tenants the benefits of the alteration in the law should it be decided to make 
all inam villages estates within the meaning of the Act. This question had not 
been. decided by the 7th January, 1936. On that date, the Madras Estates Land 
(Amendment) .Act, 1935 (Act I of 1936) came-.into force. It altered the date in 
section 127 of Act VIII of 1934 to the 1st May, 1936. On the 5th May, 1936, the 
Madras Estates Land (Second Amendment) Act, 1936 (Act XIII of 1936) came 
into operation and extended the date to the rst November, 1936. A decision was 
"arrived at later in the year and it was embodied in the Madras Estates Land (Third 
Amendment) Act, 1936 (Act XVIII of 1936) which came into force on the 31st 
October, 1936. That Act granted a permanent right of occupancy to tenants in 
possession.of lands in inam villages on the goth June, 1934. Assuming the lands 
in’suit to be part of an inam village the amendment in the laws could have enured 
to the benefit of the appellant if an appeal had been filed but it does not follow that 
the guardian ad litem was negligent in not filing an appeal. 


It 1s conceded on behalf of the appellant that the judgment delivered by the 
Subordinate Judge in O: S. ‘No. 79 of 1930 was in conformity with the law as it 
then stood. Therefore the charge of negligence is based merely on the failure 
of the guardian ad litem to anticipate the passing of Act XVIII of 1936. This is an 
astonishing proposition.. The decree - passed against the appellant being in con- 
formity with the law there was no ground on which it could be challenged, and 
if the guardian ad litem-had filed an appeal it would have been a-speculation of a 
very hazardous nature. - If it failed the appellant would have to pay a considerable 
sum of money in costs. The uncertainty of the situation which existed is indicated 
by the delay which took place in the passing of the Act which gave the persons who 
‘were in occupation of inam village lands as tenants on the 30th June, 1934, the 
right of permanent occupancy and who could foretell that the. legislature would 
decide on the goth June, 1934, as the crucial date? It might have decided on 
some. date after the passing of the Act. We consider that the charge of negligence 
does not lie and this finding disposes of-the suit so far as it concerns the lands des- 
cribed in schedule-B.- . Ah ; ' i 


.7 We have now to. consider the question whether section 6 of the Madras Estates 
‘Land Act, ds amended, assists the appellant in respect of the A schedule lands. The 
telative. portions of that section are sub-section (1) arid the first and second expla- 
‘nations to that sub-section, They read as followsi— = °° -- 0 em 
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© “(¢r) Subject to the provisions of this Act, every ryot now in possession or who shall hereafter 
be admitted by a landholder to possession of ryoti land situated in the estate of such landholder shall 
have a permanent right of occupancy in his holding. ~ . MH ; $ 

. Explanation (1).—For the purpose of this sub-section the expression every ryot now in possession 
shall include every person who, having held land as a ryot, continues in possession of such land.at the, 


_. commencement of this Act. 


Explanation (2).—In relation to any inam village which was not an estate before the. commence- 
ment of the Madras Estates Land (Third Amendment) Act, 1936, but became an estate by virtue of 
that Act, or in relation to any land in an inam village which ceased to be part of an estate before 
the commencement of that Act, the expressions “now” and the ‘ commencement of this Act” in this 
sub-section and explanation (1) shall be construed as meaning the thirtieth day of June, 1934, and 
the expression ‘ hereafter ’ in this sub-section shall be construed as meaning the period after the thirtieth 
‘day of June, 1934.” 

While conceding on behalf of the appellant that if the grant to the head of the 
math was not a grant of a whole village the lands covered by the grant would not 
constitute an estate, Mr. Satyanarayana Rao says that the grant did in fact comprise 
the whole village, This is denied by the first respondent. The original grant is 
lost. and its terms have to be gathered from (1). the statement filed on behalf of the 
math in 1861 when the, Inam Commission was carrying out its duties and (2) the 
entries made in the Inam Register. In column VI of the statement these words 
have been written : NALA 

“ The former zamindars who had jurisdiction over this village, granted the land comprised 
within the “ Chekunama” for the Nitya Neivedya Deeparadhana and other Kainkaryams in the 
math of Sri Swami*Varu. There is no sannad. As it was destroyed by fire it is not known in which 
fasli it was granted.” bx l l . 

The expression ““ Chekunama ” means the document describing the boundaries. 
Columns VII to IX were intended for particulars of the inam lands, including the 
particulars set out in the sanad. There is no entry under the heading ““ particulars 
of the inam land mentioned in the sanad,” but under the heading ‘‘ Gudicut’’ 
(the total area ‘of the- village) is the entry 15823 acres, from which are deducted 
25°10 acres described as. private lands and 5°4 acres ‘‘inams of other persons,” 
leaving 128°6 acres as the area covered by the grant. In our opinion there can be 
no doubt that the particulars here given indicate that those in charge of the math 
did not regard the inam as comprising the whole of the village, but only 128°6 acres 
out of the 158°23 acres which-formed it. ‘The appellant asks the Court to disregard 
these entries. because of what is entered in column X which was intended for the 
insertion ofthe particulars of the boundaries.. The particulars given in this column 
read as follows — . : l o> 3 Mb 


“There is no “ chekunama.” : Present boundaries of the Agraharam :— 
East.—Thes boundary limits of Kolakaluru and Yerikalapudi. 
9 Sourn.—The boundary limits of Yerikalapudi and Gudileda. 
West.—Gudileda, Kolakaluru;, eastern bund of Tungabhadra channel and old channel. 
Nortu.—The boundary limits of Kolakaluru.” 


These boundaries are admittedly the boundaries of the whole village, but 
column X must be read in conjunction with the early columns and the entries in 
the Inam Register and when this is done it is obvious that the compilers of the 
statement were here indicating that the lands granted to the deity of the math fell 
within the boundaries of the village, being unable to give the boundaries mentioned 
in the sannad. In the column in the Inam Register intended for: the statement of 
the acreage covered by the inam, the figure given is 128'22. The Register also 
contains this statement—‘‘ old inams disposed of as a distinct case—5°6 acres.” 
There is no mention in the Register of the 25°10 acres shown in the statement filed 
on behalf of the math as being private lands. The entries in the Iriam Register 
relating to the “old inams’” have also been put in evidence. This part of the 
Register shows 5°10 acres as being held under an inam granted to one‘Brahmandam 
Lakshmanna who appears to have had no connection with the math. There is 
overwhelming evidence that only 128-22 acres out of the total area of 158°29 acres, 
which formed the village were dedicated to the deity of the math. The grant -being 
less than a. whole village the. appellant. cannot rely on section 6 of the Act, 
which means that her claim to the A schedule lands must also be dismissed, . This 
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finding provides an additional-reason for rejecting the contention that the appellants’ 
guardian ad litem in the previous suit was guilty of negligence. 

“In these circumstances it is not necessary to embark on a discussion of the first 
respondént’s contention that the grant here was a ‘grant for service. It may 
however be mentioned that the entries in the Inam Register are strongly against 
the contention: ° Wr 

The appeal fails and will be dismissed with costs. The appellant. having 
appealed in forma pauperis will pay the required court-fee to Government. : 


B.V.V. < — Appeal dismissed. 
“© “IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT — MR. JUSTICE KUPPUSWAMI AIYAR. 
The Public Prosecutor .. Apbpellant* 
v. í 


Garla Radhakrishnayya - o o .. Respondent. 


Evidence Act (I of 1872), section 27—Accused confessing to the police—Attestation of the record of confession 
—Evidence not to be rejected—Prosecution can prove the confession. i 
Where the accused who was charged with theft under section 380, Indian Penal Code, was 
acquitted by the trial Magistrate on the ground that the prosecution case mainly rested upon a 
confession by the accused, recorded by the police and attested by the persons who were present 
there then, which, according to the Magistrate ““ was not satisfying the provisions of section 27 of. 
the Evidence Act and was hit by section 162, Criminal Procedure Code,” 
. Held, that the Magistrate was not justified in shutting out the evidence. The record ofa. 
confession cannot be considered as nor satisfying the provisions of section al merely because it is: 
attested: by the persons: then- present. Such a confessional statement is one of the exceptions to the: 


statements to which section 162, Criminal Procedure Code relates and it is desirable that the case 
should. be remanded to the Magistrate’s Court for permitting the prosecution to prove the confession 
to the’extent it was admissible. i 
Appeal under section 417 of the Criminal Procedure Code, 1898, against the 

acquittal of the aforesaid respondent (accused) by the Stationary Second Class 
Magistrate of Madanapalle in ©. C. No. 364 of 1942 on his file. 

__, Appellant in. person. . 
: T. -R. Ramachandran for Respondent: 
‘The Court delivered the following 

UDGMENT.—This is an appeal by the Crown against the acquittal of the accused 
in C C. No. 364 of 1942 on the file of the Stationary Sub- Magistrate of Madanapalle. 
The accused was charged for an offence punishable under section 380, Indian Penal 
Code, the prosecution case being that he committed theft of two silver plates worth 
Rs. 65 belonging to one Venkatanarayana Chetti by taking them out of his possession 
from his dwelling house. A number of witnesses were examined and the defence 
also examined: some witnesses. The main evidence relied on by the prosecution, 
was a confessional statement made by the accused which led to the discovery of 
one of the alleged stolen articles. In paragraph 12 of his judgment the Magistrate 
stated that it was not ‘put in evidence as it was not admissible. The document 
that was sought to be tendered in evidence was a confession recorded by the police 
and attested by the persons who were present there then. The Magistrate observed 
that such a record ‘‘ was not satisfying the provisions of section 27 of the Indian 
Evidence Act, and was hit by section 162, Criminal Procedure Code.” I am not 
able to see how such a record of a confession made by the accused, merely because 
it is attested by persons who were present there, would not be’ satisfying the pro- 
visions of section 27 of the Indian Evidence Act. As a matter of fact such a con- 
fessional statement is one of the exceptions to the statements to which section 162, 
Criminal Procedure Code, relates. The Magistrate has also observed’ that the 
“statement was vitiated by section 24 of the Evidence Act, and he relied for this 
on the testimony of P.W. 7. I have read the deposition of P.W. 7 and I find nothing, 
in it to indicate that the confession was made as a result of inducement. All that 
was stated was that before the witness went the Police Inspector was examining the 
accused and he was asking the accused to admit. But nothing was stated that if 
‘he admitted he could have any benefit. In these circumstances, I do not: think 


* Cri. Appeal No. 798 of 1942, oe 6 sak, 29th July, 1943. 
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the Magistrate was justified in shutting out that evidence. I do not think it necessary. 
to discuss the other evidence and I do not express any opinion with regard to the 
same. Such a confession willbe a very strong piece of evidence and when that 
las been shut out I think it desirable that the case should be sent back to the lower 
Court-for giving an opportunity to the prosecution to prove the confession and 
also for the marking of the document to the extent to which it is admissible and 
proceeding with thé trial in the light of the further evidence afforded by such 
confession. , 

The order of acquittal is therefore set aside and the case is remanded to the 
Stationary Sub-Magistrate of Madanapalle for being proceeded with in the light 
of the observations made above. a 

K.C. — z Case remanded, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Kina. 


M. P. Manickam Pillai .. Appellant* 
4 U. i y 
Kailasakone and others .. Respondents. 


Grant—Presumption of —Villagers’ right to fish and enjoy usufruct of trees—Inamdar’s suit to restrain— 


Long-established custom—Presumption in favour of villagers—Non-applicability of English decisions. ee 

_ Where an inamdar, the owner of a tank, sued to restrain the defendants as representatives of the 
village from exercising any right to catch fish, etc, and they claimed that by long-established custom 
they had a right to fish in the tank and to enjoy the usufruct of the trees and grass on its bunds, on’ 
the question whether such a grant by the ae akah of the plaintiff inamdar could be presumed: 
in favour of the villagers, 5 ; . 


Held, that in spite of the villagers being a fluctuating body of persons, a village community cari 
act as such and can be validly the subject of a presumed grant. 


Subramanian Chetti v. Vijia Raghunatha Pillai, ( 1917) 6 L.W. 769, followeda 


‘Et is not-desirable to rely upon English decisions in a matter like this, 
Appeal against the decree of the Court of the Subordinate Judge of Madura. 

in A. S: No. 6 of 1942 (A. S. No. 21 of 1942, District Court, Madura) preferred 
against the decree of the Court of the District Munsiff of Melur in O, S. No: 77 of 

1940. | 

o7, K, Rajah Aiyar and R. Gopalaswami Aiyangar for Appellant. 

“~ A. Sundaresan and V. Meenakshisundaram for Respondents. | 

-. The Court delivered the following oe 

~ ` JupementT.—The subject-matter of this appeal is the right to catch fish in a 
certain tank, to take the grass which grows on the banks of the tank and the 
usufruct of certain trees. The appellant was the plaintiff in the Court of first ; 
instance. He is admittedly an inamdar of the village and the owner of the tank. 
He sued the defendants as representatives of all the ryots of his village. The defend- 
ants claimed that by long-established custom they had a right to the fish and the 
usufruct of the trees and the grass. This right has been upheld by both the Court 
of first instance and in appeal by the learned Subordinate Judge of Madura. The 
learned: District Munsiff clearly finds that there must have been a grant by thé 
predecessor of the inamdar of the right in question and the learned Subordinate 
Judge-says that he agrees with the learned District Munsiff. h l 

` The point which is raised in second appeal is that such a grant cannot be 
presumed, because itis in law impossible. The ryots ofa village represent a fluctuat- 
ing body of persons and as such are incapable of being grantees. Certain English 
authorities have been quoted in support of this proposition, as they were quoted 
before the learned Subordinate Judge. But as has been pointed out by the Privy 
Council in Bhola Nath Nundi v. ‘Midnapore Zamindary Co.1, issues of this kind ‘can be 
in some measure obscured by copious yeference to English authorities, and by -the 
application of principles or doctrines more or less refined founded on legal principles 
not altogether in harmony with Eastern notions. The proposition appears to have’ 
been followed on more than one occasion in the Calcutta High Court; but in Madras 
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it Has been recognised. in Subramanian -Chetti v. Vijia Raghunatha Pillai+ that a village 
community can act as such and can be validly the subject of a presumed grant. It 
seems to me that I ami bound by the decision in Subramanian Chetti v. Vijia Raghuntitha 
Pillai! and. that in the face of it, it is impossible to rely either upon the English 
decisions or those of other High Courts in India. If there is no legal impediment 
to the finding by the Court that there must have been:a grant given to the villagers 

as a whole, then that finding becomes a finding of fact which cannot be disturbed. 

> _.In these circumstances the appeal fails and is dismissed with costs. ‘` 

Leave refused. 
K.C. —— Appeal fails. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS., _ 
PRESENT :—MR. JUSTICE KRISHNASWAMI AYYANGAR AND MR. JUSTICE SOMAYYA. 


Bolla Subbanna ..  Appellant* 
v. ; l l 
Balanagu Satyanarayanamurti and others .. Respondents. 


Civil Procedure Code (V of z908), Order 2r, rule 69 (2)—Madras amendment and rule go-—Sale postponed 
beyond 30 days—No fresh proclamation— Whether the sale is a nullity. 


A sale was fixed for 31st March, 1941. It was adjourned to goth June, 1941, on the application 
of the judgment-debtor and fresh proclamation was waived by him. The original decree-holder died ' 
in the meanwhile and his son filed an application to be brought on record. On goth June, 1941, the 
Court suo motu adjourned the sale to 7th July, 1941, and on the 7th July, it was again adjourned -to 
6th August, 1941, on’ which date, the decree-holder’s son was brought on record and the sale was 
held without a fresh proclamation.’ On the question whether the sale was a nullity under Order 21, 
rule 6g (2) as framed by the Madras High Court, because the sale was postponed for more than 30 
days in the aggregate and was held without a fresh proclamation, 


Held, that it is a material irregularity, but when there is no loss and when a proper price was 
fetched at the sale, there is no reason why the sale should be set aside. If there was a proper pro- 
clamation to start with and the only ground of attack is that the total period of adjournments exceeded 
the thirty days fixed in the Madras rule as amended in 1936 and that the sale was held without a 
fresh proclamation, the sale cannot be held to be an illegal one or a nullity and the sale will be set 
aside only if substantial loss is proved. 

Jamini Mohan Nundy v. Chandra Kumar Roy, (1901) 6 C.W.N. 44 and Ramiah v. Atmanatha, ALR. 
t929 Mad. 624, followed. 


Jayarama Aiyar v. Vridhagiri Aiyar, (1920) 39 M.L.J. 188 : I.L.R. 44 Mad. 35, distinguished: 
Appeal against the order of the Court of the Subordinate Judge of Narasapur, 
dated 21st January, 1942, and made in E. A. No. 493 of 1941 in O. S. No. 43 of 1937. 
V. Suryanarayana for Appellant. ; ; 
V. Parthasaraihy for Respondents. 
The Judgment of the Court was delivered by 


Somayya, J.— This is an appeal filed by the first judgment-debtor against 
the order of the Subordinate Judge of Narasapur refusing to set aside a sale held in 
execution of the decree of that Court in-O. S. No. 43 of 1937. The decree was 
one upon a first mortgage and the puisne mortgagee was also made a party to the 
suit., At the Court sale held on the 6th August, 1941, the properties in question 
were knocked down in favour of respondents 1 to 3. The appellant filed the 
application out of which this appeal arises on the.goth August, 1941, under Onder 2 I, 
rule go of the Civil Procedure Code praying that the sale of the 6th August, 1941, 
may be set aside. Substantial loss was urged in the Court below and this plea was 
found against. Mr. Suryanarayana, the learned counsel for the appellant, says 
that on the state of the evidence he cannot challenge the correctness of the finding 
of the lower Court on this point. It is urged before us that there was an illegality 
in the conduct of the sale and that therefore even without proof of substantial loss 
the sale ought to be set aside. ‘The allegation of illegality is based upon the following 
facts. The original decree-holder filed the execution petition in the course of 
which the suit sale was held on the 31st August, 1940. Sale notices were issued to 
the judgment-debtors and the sale was, after notices were served, fixed for 31st 


p p“ I, (1917) 6 L.W. “69. | 
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March, 1941. On that date the judgment-debtors appeared in Court and applied 
for an adjournment of the sale for three months and waived fresh proclamation. 
. The Court adjourned the sale thereupon to the goth June, 1941 and noted that no 
fresh proclamation was necessary. Meanwhile the original decree-holder died 
and E. A. No. 295 of 1941 was filed by his son to come on record and to continue 
the execution proceeding. The, judgment-debtors appeared and opposed the 
application. Thereupon the application to bring the son of the decree-holder on 
record was adjourned from time to time and ultimately he was orderéd to be brought 
on record by an order dated 6th August, 1941. On the goth of June, 1941, to which 
date the. sale had stood adjourned the Court suo motu adjourned the sale to 7th 
July, 1941, and on the 7th July, 1941, the sale was adjourned to 6th August, 1941. 
There was admittedly no fresh sale proclamation and the sale was held on the 6th. 
It was on that date that the decree-holder’s son was brought on record. Two 
grounds rendering the sale a nullity are urged before us. One is that under Order 21, 
rule 69, clause (2) as framed by the Madras High Court, a sale cannot be postponed 
for more than thirty days in the aggregate. The second is that the sale was held 
without a fresh proclamation on the 6th August, 1941. l 
Taking the first ground it may be that it is a material irregularity to adjourn 
the sale for more than thirty days in the aggregate.. In a case where there was a 
sale after a series ofshort adjournments which in the aggregate amounted to more 
than seven days it was held by the Calcutta High Court that a sale held after such 
adjournments was: vitiated by a material irregularity. It. was said that a fresh 
proclamation would in such a case be necessary—vide Jamini Mohan Nundy v. Chandra 
Kumar Royl. In Ramiah v. Atmanatha?, Wallace, J., had to consider a case where 
there was a proclamation for sale and there being no bidders, the sale was adjourned 
from‘time to time and more than seven days elapsed in the aggregatė. The learned 
Judge held that it was a mere irregularity and“that the sale held was not an illegal 
one. If the sale is only vitiated by a material irregularity, then the appellant is 
bound to fail as the lower Court has found that he did not sustain any loss whatever. 
We are unable to agree with the learned advocate’ for the appellant that the sale 
held after adjournments amounting in the aggregate to more than thirty days isa 
nullity. ; l 
_ Then as regards want of fresh sale proclamation, it is admitted that the sale 
held on the 6th August, 1941, was without a fresh proclamation. But the question 
is whether that renders the sale illegal.so as to entitle the judgment-debtor to ask 
that it-should be set aside even though a proper price was fetched. Strong reliance 
was placed on the decision of this Court in Jayarama Avyar v. Vridhagiri Atyar®. Before 
dealing with this case we should point out that the Calcutta High Court has uniformly 
held that where a sale is held without a fresh proclamation even in cases where it is 
necessary, there is only a material irregularity and it does not render the sale held 
without a fresh proclamation an illegal one or a nullity. In the case before Wallace, J., 
already. referred to, it is clear that at the sale held after a proper proclamation of 
sale, there was only one bid. The sale was thereupon adjourned from time to time 
and in the aggregate the period of adjournment was more than seven days. There 
was obviously no fresh proclamation, because if there was a fresh proclamation the 
sale would not be open to any objection because it would be one held under the 
new proclamation. Though this fact is not prominently mentioned, it is clear 
‘that there was no fresh proclamation and the learned Judge held that the sale 
would only be affected by material irregularity and could not'be set aside without 
proof of substantial loss. If there was a proper proclamation to start with and the 
only ground of attack is that the total period of adjournments exceeded the thirty 
days fixed in the Madras rule as amended in 1936 and that the sale was held without 
a fresh proclamation, it appears to us that the sale cannot be held to be an illegal 
one or a nullity and the sale will be set aside only if substantial loss is proved. “But 
when there is no loss and when a proper price was fetched at the sale, there is no 
PAD eae eee BE Na a PAN a a KN ni a 
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reason why-the’sale should be set aside. The decision relied upon by the learned 
advocate for the appellant does not, in our opinion, help him. There the sale 
was advertised to be held at a particular place and by.a particular officer. The 
sale was actually held at a different place by a different officer. The learned Judges 
held that the prospective bidders were misled by the sale being held at a place 
different from that which was mentioned in the sale proclamation. Dealing with 
the distinction between irregularity and. illegality Oldfield, J., says this: 

“It would appear, in fact, that the distinction is one of degree ; and that an irregularity of so 


serious a nature as to render impossible the publicity which affords one main security for the fairness 
‘of public sales must be deemed to be an illegality.” 
Seshagiri Aiyar, J., said this: 

- - “Wa sale is held at a place to which the proclamation at the village makes no reference, and 


per contra invites bidders to go to another place, I am prepared to hold that there was no publication 
leading up to the sale,” 


In the present case there was a proper proclamation for sale for the 31st March, 1941. 
At the instance of the judgment-debtors and on their waiving fresh proclamation 
it was adjourned to goth June, 1941. Then owing to the death of the decree-holder, 
. his son had to come on the record in order to continue the execution proceeding. 
It would have been very much better if a fresh sale proclamation had been issued, 
but it is far from saying that there was no sale proclamation at all or that the pro- 
clamation fixed a different place from that at which the sale was actually held. No 
one was misled as in the case before the learned Judges and we think that that 
decision does not support the appellant. As pointed out by Oldfield, J., the question 
is one of degree. The learned counsel for the appellant urges that if the view taken 
by the lower appellate Court is correct, a Court might postpone a sale again and 


p 


again each time not exceeding thirty days and that a sale might be actually held . 


years after the original sale proclamation. In such a case as pointed out by the 
learned Judges in the case just cited it might be held that the sale was in reality not 
one under the original proclamation, that it was held without any proclamation 
at all and that therefore the sale was vitiated by an illegality. In the present case, 
however, if the sale had been held on the goth July, it would be within the thirty 
days rule fixed by Order 21, rule 69, clause (2) as amended by the Madras High 
Court. The sale was actually held on the 6th August, a week later and we are 
unable to hold that in this case the sale was vitiated by an illegality. We may, 
however, point out that if the sale is continued from day to day, it is not a case of an 
adjourned sale at all and in such a case'the sale might be continued for any length 
‘of time if the circumstances of the case warrant it. 

In the result the appeal is dismissed with costs. 


V.P.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
» 3 PRESENT :—MR. Justice KING. 
Rex* - 
v. 
Arumugam. 


Criminal Procedure Code (V of 1898), section 403 (1)—Accused charged with murder at first trial—Found 
not guilty by the jury by a majority of 6 to 3—Retrial on the same charge. Unanimous verdict of acquittal of 
murder and verdict of guilty by 5 to 4 under section 326, Penal Code, of grievous hurt—Accused directed to be retried 
Sor a charge under section 326—Retrial not maintainable. 


Where a person charged with murder was acquitted of the charge of murder, but the jury 
found him guilty by 5 to 4 of grievous hurt under section 326, and the Judge ordered the retrial of the 
accused under section 326, j 

on a preliminary objection raised under section 403 (1) of Criminal Procedure Code that the 
accused could not be so retried, 

Held, that on an analysis of the facts of the case it was quite clear that the language of section 
403, (1) should be deemed to apply to the present case, however anomalous it may seem that the 
accused should be protected from further trial for an offence of which, according to an opinion of 5 
-Out of g jurymen, -he was actually proved guilty, and that it was not open to the Court to try the 
accused upon that charge under section 326, Indian Penal Code. : 

*Case No. 8 of the First Criminal Sessions of 1943. 16th April, 1943. 

Retrial in the Second Criminal Sessions of 1943). 
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Emperor v, Abla Isak, (1931) I.L.R. 55 Bom. 520 and Emperor v. Nirmal Kanta‘Roy, (1914) LL.R. 
41 Cal.. 1072, referred to. 


Crown Prosecutor for the Crown. 
_ Ge R. Pattabhiraman for Accused. 
- *.The Court made the following 


_ ORDER.—The accused in this case is charged with having committed the offence 
of grievous hurt under section 326 of the Indian Penal Code by stabbing one Ganesan 
On the night of the 17th November, 1942. Ganesan died as a result of the stab, 
and this is the third occasion on which the accused has appeared in the dock at the 
High Court Sessions. He was first charged with the murder of Ganesan at the first 
sessions of the present year before Bell, J., and the jury returned a verdict of 
not guilty by a majority of 6 to 3. The case was ordered to be retried upon the 
same charge of murder. At the conclusion of the second trial the jury returned a 
verdict of guilty of causing grievous hurt by 5 to 4. The learned Judge, who again 
was Bell, J., ordered that the accused be kept in custody and be retried at the next 
sessions: and ‘he added ““ Having regard to the jury’s verdict, he should be tried 
only under section 326, having been acquitted under section 302.” 


_ | A preliminary objection to the maintainability of the trial has been made òn 
behalf of the accused at the commencement of to-day’s proceedings. It is argued 
that he cannot be tried again even under the present charge according to the 
provisions of section 403 of the Criminal Procedure Code. It is, of course, not 
asserted that he has in fact been acquitted by any jury of the offence of causing 
grievous hurt, but it is argued that the language of section 403 (1) will apply 
nevertheless to the facts of the present case. If at the previous trial the accused had 
been convicted under section 326, that would have been by virtue of the provisions . 
of sections 236 and 237 of the Code, and section 403 prohibits the further trial of a 
person not only on a charge on which he has been actually convicted or acquitted 
-but ‘also upon any other charge which might have- been made against him under 
section 236 or for which he might have been convicted under section 237. The 
answer to this objection on the part of the learned Crown Prosecutor is that sections 
236-and 237-do not apply, and that if the accused had been convicted at the previous 
trial of an offence of-causing grievous hurt, that would have been justified by the 


.proyisions of section 238.- It seems to me that the essential question, therefore, for 


decision is whether d conviction under section 326 of the Indian Penal Code at the 
previous trial would have resulted from the application of section 237 or 238. If 
the former, then the accused cannot be tried under the present charge; if the 
latter, then there.is no impediment against his trial.. 

There is no direct authority, so far as the cases have been brought to my notice, 
on this point ; but in-circumstances which are almost precisely similar, Mirza, 
J., in Emperor v. Abla {sakt has held that section 403 applies. He is 


' dealing with a case which may be either murder or culpable homicide not 


amounting to murder, but does not directly discuss the applicability of sections 236, 
337 -and 288. The main part of thejudgment in fact is taken up with reasons for 
distinguishing a Calcutta case which had been cited: before him, Emperor v. Nirmal 
Kanta Roy?. ‘That is admittedly a case in which there had originally been an 
alternative charge, and it was held that so long as the jury had not brought in a 
satisfactory verdict in regard to that charge, the ordering of a retrial was merely the 
equivalent of the continuation of the original trial on the original charge. In 
Emperor v. Abla Isak} however, there was no such alternative charge actually 
framed, and the same is true of the present case. n 


“It seems to me prima facie that section 236 must apply to the present case and 
therefore that any conviction for grievous hurt would have fallen under section 237. 
Section 236 runs as follows: oA 


« 
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“Ifa single act or series of acts is of such a nature that it is doubtful which of several offences 

the facts which can be proved will constitute, the accused may be charged with having committed all 
- or any of such offences, and any number of such charges may be tried at once ; or he may be charged 
in the alternative with having committed some one of the said offences.” 
Now it is clear from the evidence in this case and from the charge to the jury of the 
learned Judge who tried it that the actual acts which formed the subject-matter of 
the charge are very simple. They consist simply of an attack made by the accused 
against the deceased and a wound which he inflicted with a stabbing instrument in 
the abdomen, which wound caused the death of the deceased. The learned Judge 
at the second trial suggested to the jury that on the evidence, if they believed it, 
alternative verdicts vere possible. He told them that if they held that the accused 
intended to kill the deceased, then his offence would be one of murder but that if 
he had no such intention, the offence would be causing grievous hurt with a dangerous 
weapon. The actual evidence which would have been adduced in the trial before me 
would not have differed in any way from the evidence already adduced at the 
previous trial. It is quite-clear to my mind that this is a case in which on certain 
concrete facts which have been spoken to by the witnesses it was left to the jury to 
decide what-the intention of the accused must be deemed to have been. ‘In other 
words, it was doubtful from the “single act or series of acts” which constituted the 
offence, whether the offence was the offence of murder or of causing grievous hurt 
with a dangerous weapon. Prima facie, therefore, section 236 will apply. 


As already stated, the learned Crown Prosecutor contends that section 238 is 
the-correct section in this respect. It seems to'me that this is a question which is 
primarily one which must be answered by examining the facts of the case. I think 
it is manifest that section 238 (1) cannot apply. The language of that sub-section 
is quite inappropriate to a case of this kind where the only difference between the 
offence of murder and the offence of causing grievous-hurt is one of the degree of 
‘intention. The second portion of section 238 reads as follows : 


=“ When a person is charged with an offence and facts are proved which reduce it to a minor 
offence, he may be convicted of the minor offence, although he is not charged with it.” 


The illustration which is given is the familiar one, of a plea of grave and sudden 
provocation by the actused. Now so far as my examination of this case goes, it is 
quite clear that this is not a case in which any ‘ facts have been proved ’ to ‘ reduce ° 
the charge of murder to a minor offence. As already stated, the facts on either 
charge are the same, and the question has been left to the jury to decide what exactly 
those facts proved. There is no plea here by the accused that certain facts have 
been proved which show that he could not have had the intention to kill, and therefore 
he could not be convicted of murder. No such facts are referred to by the learned 
Judge _ in his charge, and no such facts have been mentioned to me in the argument 
to-day by the learned Crown Prosecutor. The learned Crown Prosecutor has 
indeed referred me to two rulings Queen-Empress v. Devji Govindji1 and Queén- 
Empress v. Sitanath Mandal?. Those are clear cases in which the facts justify 
the application of section 238. They do not deal with facts similar to those with 
which I have to deal to-day, and therefore are of very little guidance in the decision 
of this particular question. As I have already said, that decision seems to me to 
depend almost entirely upon an analysis of the facts in this case. On that analysis 
it seems to me quite clear that the language of section 403 (1) must be deemed to 
apply to the present case, however anomalous it may seem that the accused should 
be protected from further trial for an offence of which, according to the opinion of 
five out of nine jurymen, be was actually proved guilty. . o 
- In the result, then, I sustain the preliminary objection and hold that it is.not 

open to me to try the accused upon this charge. I accordingly acquit him. 
K. C. ` Accused acquitted. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KING. 


Gokarakonda Audinarayudu -. Appellant® (rst Respt.) ` 
| ; 
Surapureddi Mangamma .. Respondent (Petitioner). 


Transfer of Property Act (IV of 1882), section 53-A—-Decree-holder’s attachment of property—Contract to 
sell the same property to another by judgment-debtors followed by delivery of possession—Plea of clain—Applicability 
of part performance doctrine—Fudgment-debtor if claiming under the transferor. i l a 

Where the appellant decree-holder attached certain property, alleging that it belonged to defend 
ants 1 and 2, his judgment-debtors, and the fourth defendant intervened with a claim petition on the 
ground that there was a contract of sale of the same property in her favour and that she had been 
duly put in possession of the property and so, in effect, a plea under section 53-A of the Transfer 
of Property Act was raised ; on the question whether the attaching decree-holder is debarred from 
enforcing any right in respect of the property as a person claiming ‘ under’ the transferor, 

Held, the expression ‘ claiming under a transferor’ in section 53-A is wide enough to include 
a judgment-creditor in the situation in which the appellant in this appeal stands. 


Appeal against the decree and judgment of the Court of the District Judge 
of East Godavari in Appeal No. 152 of 1941 preferred against the decree of the 
Court of the District Munsiff of Ramachandrapur in E. A. No. 11 of 1940 in O. S. 
No. 27 of 1937. a ; 

N. Bapiraju for Appellant. 

D. Narasaraju for Respondent. 

The Court delivered the following 

JUDGMENT.—The appellant here is the decree-holder in O. S. No. 247 of 1937 
and he has attached certain property which he alleged to be the property of his 
judgment-debtors, defendants 1 and 2. The fourth defendant intervened with a 
claim petition in which it was asserted that the first and second defendants had 
contracted to sell the property to her and had duly put her in possession. There was 
thus, what was in effect, a plea under section 53 (A) of the Transfer of Property Act. 
The claim was dismissed in the first instance by the District Munsiff. There was 
then an appeal which was heard by the learned Subordinate Judge of Rajahmundry. 
He considered that the District Munsiff had dealt with the matter in too summary 
a fashion, as if it were merely a claim petition. He held that on the contrary, 
section 47 applied and that the enquiry should be much more exhaustive. He, 
accordingly, remanded the suit to the District Munsiff for that particular kind of 
inquiry. No appeal was filed against the order of remand. After remand the 
learned District Munsiff again dismissed the claim. But, on appeal, the learned 
District Judge of East Godavari has allowed it. The question which alone was 
considered by the learned District Judge was one of factas to,whether the contract 
between defendants 1 and 2 and the fourth defendant was bona fide or not and 
holding that it was bona fide and in no sense entered into in order to defeat cre- 
ditors, the District Judge, as has just been stated, has allowed the claim. This is 
now a second appeal by the decree-holder. ; 

The first point which the decree-holder makes is that whatever may have been 
the situation as between defendant 4 on the one hand and defendants 1 and 2 on 
the other, defendant 4. cannot possibly have recourse to section 53 (A) of the Transfer 
of Property Act as against him. He says that he does not claim under defendants 1 
and 2, his judgment-debtors. There is much plausibility in this argument. It is 
quite clear of course that, in the ordinary sense of the word, the interests of a judgment- 
creditor and of a judgment-debtor are distinctly adverse. The judgment-creditor 
cannot’ be called a legal representative of the judgment-debtor in the stage in which 
he is proceeding to attach the judgment-debtor’s property. Until that property 
had been sold the title still remains with the judgment-debtor and it might plausibly 
be argued that there is no one claiming under him ; the only claim to the ownership 
of the property is made by the judgment-debtor himself. The relationship of the 
judgment-creditor and judgment-debtor was discussed by me in a judgment in 
Péthuraja Kone v. Muthuswami Aiyar1 and it was there pointed out, following the 
ee E 
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authority of Gnanambal v. Parvathi? that the judgment-debtor could not be deemed 
to be, for the purposes of applying the doctrine of res judicata, the legal representative 
of the judgment-debtor. It is argued for the appellant that the same principle 
should hold good in the present appeal and that the language of section 53 (A) 
“claiming under the transferor’ is equivalent to “occupying the position of legal 
representative of the transferor.” On the other hand, the argument 1s equally 
plausible that the judgment-creditor makes no ‘independent claim of his own. It 1s 
only because of his connection with the judgment-debtor that he is able to take 
these proceedings at all. And in that sense it might well be said that when the 
whole basis of the claim of the creditor is the fact that the judgment-debtor owed 
him money and has not been able to pay it, and is now bound by a decree, then 
he is claiming ‘ under’ the judgment-debtor. 

It seems to me that it is not easy to decide upon a mere question of the meaning 
of so apparently simple a word as ‘ under’, which of these two views is correct. 
But, if the position is analysed, it will be seen that no practical advantage whatever 
can accrue to the appellant if his view be accepted. Attachment is only one stage 
in execution and unless attachment is followed by sale and purchase, it is of no 
practical value to anyone. What now is the position when the attachment is 
followed by sale and someone, whether the decree-holder or some stranger, pur- 
chases the property? It can now no longer be denied that the purchaser is the 
legal representative of the judgment-debtor. In consequence, any claim made by 
a party relying on section 53-A against the purchaser cannot be dismissed on the 
ground that section 53-A does not apply, since the purchaser clearly claims ‘ under” 
the judgment-debtor. The result, therefore of holding that the attachment cannct 
be attacked would be completely nugatory ; for as scon as the sale is held, the 
rights of the respondent revive with irresistible force. In these circumstances, 
I prefer to hold that the expression “ claiming under the transferor ” is wide enough 
in section 53-A to include a judgment-creditor in the situation in which the appellant 
in this appeal now stands. On the facts, as already stated, the claim of the res- 
pondent based upon section 53-A has been accepted and there can be no inter- 
ference in this matter in second appeal. 


The second point raised in appeal is that no appeal lay from the District Munsiff 
to the lower appellate Court and therefore the decree of the District Munsiff ought 
to be confirmed by this Court. The history of the litigation, as already given, 
shows that when an order of remand was passed by the Subordinate Judge, no 
appeal was filed against it. Under the provisions of section 105 (2) of the Civil 
Procedure Code the appellant is now precluded from disputing the correctness of 
the order of remand. He says in his present argument that no appeal lies because 
section 47 does not apply to the facts of the case. The reason for the order of remand 
was that section 47 did apply to the facts of the case. Being precluded frem disputing 
the correctness of the order of remand, the appellant is clearly precluded frem 
putting forward this argument. The second point, therefore, equally fails and the 
appeal must be dismissed with costs. 


K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice WADSWORTH AND MR. JUSTICE PATANJALI SASTRI. 


P. Kathisa Bi .. Appellant® (rath Respondent) 
2. 
V. R. Venkateswara Iyer and others .. Respondents (Petrs. r and 2 and 


Respts. 1 to I1). 
‘Transfer of Property Act (IV of 1882), section 8r—Marshalling—Claim to, raised as an issue in mortgage 
suit and decided—Cannot be re-agitated in execution proceedings. 


Where a claim to marshalling has been raised as an issue in the mortgage suit and a decision 
on the merits thereof has been given, the matter is not open for fresh contest in the course of execution. 
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1, (1892) 2 M.L.J. 212: I.L.R. 15 Mad. 477. 
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The: ordinary rule of res judicata would apply. Raghavachariar v. Krishna Reddi, (1923) 46 M.L.J. 32 
and Narasimha Rao v, Subbarayudu, (1926) 51 M.L.J. 135, explained and distinguished. 


During execution the Court may of its own discretion think fit to order the properties to be 
sold in a certain way as a matter of convenience. But that is not the same thing as allowing a party 
to-claim the right to have the properties sold in a particular order as a matter of law. 


‘Whether the decision in Thanmul Sowcar v. Ramdoss Reddiar, (1927) 55 M.L.J. 358 : LL.R. 51 Mad: 
648, requires reconsideration, left open. é 
Appeal against.the order of the Court of the Subordinate Judge of South 
Malabar, dated 15th July, 1941, and made in E. P. No. 740 of 1940 in O. S. No. 20 
of 1932 (A. S. No. 173 of 1939, High Court, Madras). f 
Ch. Raghava Rao and M. Chinnappan Nair and S. Venkatachala Sastri for Appellant. 
C. S. Swaminathan and P. Govinda Menon for Respondents. | 
The Judgment of the Court was delivered -by 


Wadsworth, 7.—These two appeals, both arise out of the execution of a mortgage 
decree ‘which was passed in May, 1938, for a sum of Rs. 77,186-7-1. The appellant 
in C.M.A. No. 659 of 194.1 was the 322nd defendant, and he is interested in items 193 
to 196 out of the 11 items which have been sold. The appellants in C. M. A. No. 284 
of 1942 are defendants 275, 276 and 346. . They are interested in two items only 
which have been sold. The contention of the appellant in C. M. A. No. 659 is 
that the properties covered by the mortgage should be so marshalled as to enable 
him to realise something towards the puisne mortgage which he holds over the 
| four items in which he is interested. This contention was repelled mainly on 
two grounds, firstly because his right to marshalling had been negatived by the 
finding on the issue in the suit and secondly because the decision in Thanmul Sowcar 
v. Ramadoss Reddiar* interprets section 81 of the Transfer of Property Act as not 
allowing a puisne mortgagee to restrict in any way the prior mortgagee’s right to 
have the properties sold as he thinks fit. 

On the first question, the appellant relies on two decisions, Raghavachariar v. 
Krishna Reddi? and Narasimha Rao v. Subbarayudu®, in support of his contention that 
a right to marshalling cannot be finally decided in the suit itself, and, even if it is so 
decided, it can be re-agitated in the proceedings in execution. We do not consider 
that it was the intention of the learned Judges who decided the cases quoted to lay 
down any such sweeping proposition. In the first case the Bench was clearly dealing 
with a case in which the trial Court had declined to go into the claim to marshalling 
because it was a claim which could more appropriately be decided in the course 
of execution. No doubt there was also an-observation reflecting on the merits of 
the claim. But; as we read the decision, it does not hold that where the right to 
marshalling has properly formed the subject of an issue in the trial which issue has 
been decided, the ordiriary rule of res judicata would be abrogated so as to enable the 
parties to re-agitate the matter at a later stage. The judgment in Narasimha Rao v. 
Subbarayudu* does not state the facts in any detail but purports merely to follow 
the decision in Raghavachariar v. Krishna Reddi*. Presumably it was a similar case 
in which there had not really been any decision on the merits of the claim under 
section 81 of the Transfer of Property Act in the course of the trial. We-do not 
think that it can be said that where a claim to marshalling has been raised as an 
issue in the suit and a decision on the merits thereof has been given, the matter is 
open for fresh contest in the course of execution. No doubt there may be cases in 
which the Court of its own discretion during execution may think fit to order the 
properties to be sold in a certain way as a matter of convenience. That is not the 
same thing as allowing a party to claim the right to have the properties sold in.a 
particular order as a matter of law. PEs 

Apart from the fact that the appellant’s claim has been decided in the suit, 
we do not consider that the present case is a fitting one for raising the question 
whether the decision in Thanmul Sowcar v. Ramdoss Reddiar}. requires reconsideraticn. 
In our opinion, -whatever be the view taken as to the propriety of that decision 
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there are not on the facts of the present case grounds for allowing any right of mar- 
shalling in favour of the appellant. The properties mortgaged consist of over 200 
items and almost all are subject to encumbrances or alienations, many of which 
are complicated by the existence of rights to compensation for improvements in the 
alienees. To try and work out the equities of all the encumbrancers and alienees 
in such circumstances by arranging the order of sale without prejudice to the 
decree-holder on the first mortgage, would clearly be to attempt the impossible. 
This seems to be eminently a case in which the puisne encumbrancers should be 
directed to work out their own rights by way of suits for contribution. 


In the other appeal C. M. A. No. 284 the position is slightly different. The 
appellants did not expressly claim a right of marshalling in the suit ; but they did 
not resist the execution proceedings before the sale was held. All that they now 
claim is that the proceeds of the sale should be held in Court until all the 200 and 
odd items have been brought to sale and it has been ascertained what proportion 
of the total sale proceeds will be necessary to satisfy the decree, so that the Court 
can itself work out the rights of the numerous encumbrancers and*alienees in any 
balance that may remain. What in fact the appellants seek to do is to convert this 
proceeding from being an execution of a mortgage decree into a general adminis- 
tration suit. It is by no means clear that after the decree-holder has realised the 
-whole of the hypotheca there will be any balance left for the puisne encumbrancers. 
We can see no justification in law for requiring the decree-holder to leave the 
proceeds of his sales in Court until the prolonged and laborious process of fully 
executing the decree has been completed. 


The appeals are both dismissed with costs, and we fix the advocate’s fee at 
Rs, 100 in each appeal. 


K.S. < — Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE MOCKETT AND MR. JUSTICE KrisHNASWAMI AYYANGAR. 


Vasu .. Appellant® (Defendant) 
p 
Viswanathan .. Respondent (Plaintiff). 


_ Practice—Furisdiction—Want of—Waiver of objection as to— When permissible—Irregular exercise of 
jurisdiction and pretended exercise of jurisdiction which the Court does not possess—Distinction—Final decree— 
Inclusion of subject-matter not found in preliminary decree—Effect. 


In a suit for partition of family properties a preliminary decree was passed which merely stated 
that the plaintiff was entitled to mesne profits from a specified date. There was no prayer in the 
plaint as to the mesne profits of the properties situate in Cochin. In the enquiry as to mesne profits 
by the Commissioner appointed in pursuance of the preliminary decree the defendant attempted to 
account not merely for the income of the properties lying in British India but also for the income of 
the properties in Cochin State. The report of the Commissioner included the mesne profits of the 
Cochin properties and a final decree was passed without any objection being taken as to jurisdiction. 
On appeal it was contended on behalf of the defendant that inasmuch as the Cochin properties were 
not included in the preliminary decree, the trial Court had no jurisdiction whatever to pass the final 
decree which it did with regard to the profits of such properties. 

Held, that no doubt the preliminary decree declares and determines the rights of the parties 
and the final decree can only work out those rights and give effect to them according to the deter- 
minations contained in the decree. But the defendant in the case acquiesced in the Commissioner 
determining the mesne profits of the Cochin properties also and must be taken to have waived any 
objection to jurisdiction which he could have taken but did not take. 


_ The Court possessed inherent jurisdiction over the mesne profits of the Cochin properties and if 
it had been included in the plaint and the preliminary decree no objection as to want of jurisdiction 
could have been taken. In the circumstances the passing.of the final decree including the mesne 
profits of the Cochin properties in spite of the absence of a prayer in the plaint and direction in the 
preliminary decree is a mere irregularity which does not affect the inherent jurisdiction of the Court. 
‘That being so the objection is one which can be waived and in the present case it must be deemed to 
have been waived. 


Appeal against the decree of the Court of the Subordinate Judge of South 
Malabar at Palghat in O. S. No. 21 of 1938, etc. 
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John.and Row and K. V. Gopalakrishnan Nair for Appellant. : 
_ D. A. Krishna Variar and Ravi Varma for Respondent. 
_ The Court delivered the following 


| Jupoments: Krishnaswami Ayyangar, J.—This is an appeal from the final 
decree passed by the Subordinate Judge of South Malabar, Palghat, in O. S. No. 21 
of 1938 on the file of his Court. That was a suit for partition of the family pro- 
perties instituted by the respondent against his brother, the appellant. On 26th 
December, 1939, the Subordinate Judge passed a preliminary decree declaring. the 
respondent to be entitled to one half of the properties referred to in paragraph 1 
of the decree. , He also declared that the respondent “is entitled to mesne profits 
from the date of the registered notice, namely, 19th December, 1937.” The decree 
also contains the usual direction for the appointment of a Commissioner for effecting 
a partition by metes and bounds and for the ascertainment of the mesne profits 
as from the date mentioned. Against that decree the defendant appealed to this 
Court in A. S. No. 35 of 1940 but it ended in its being dismissed by this Court. 


“A Commissioner was appointed in pursuance of the preliminary decree and 
he submitted two reports to the Court. The first report was submitted on 5th 
August, 1940. In this report the Commissioner submitted a scheme for the division 
of the immovable properties which formed the subject-matter of the litigation. - 
It'is to be mentioned that the family owned immovable properties situate not 
only within the territorial jurisdiction of the Court below but also other properties 
in Cochin territory over which the Court had no jurisdiction. As regards the 
movables the Commissioner stated as follows : 

“The movables shown by the defendant in his written statement are said to be in his possession 
except the seed grains and stock of paddy shown as in hand, which he says, have been utilised for his 
cultivation this year. Except these latter, he is prepared to hand over to the plaintiff his share of the 
remainder when the plaintiff takes delivery of properties. The plaintiff agrees to the arrangement 
as he has at present no place whereto he can take the cattle.” l 
The second report of the Commissioner was submitted on 1rth October, 1940. The 
Commissioner suggested the mode of division of the movable properties between 
the parties and he also fixed the share of the mesne profits to which the respondent 
was in his opinion entitled from the appellant. In arriving at the:amount of mesne 
profits divisible between the parties, the Commissioner took an account of the 
profits derived not only from the properties in British India but also from the pro- 
perties situate in the Cochin state. He found that the plaintiff was entitled to a: sum 
of Rs. 989-14-4 for the-mesne profits of the properties in British India and a sum 
of Rs. 935-14-1 for the profits for the properties in Cochin. The profits so ascertained 
related to the income derived by the appellant for a period of three years from 19th 
December, 1937. After the report was submitted, the suit was adjourned to 17th 
October, 1940, and on that day the Judge being absent on casual leave, it was posted 
to ist November, 1940. On 28th October, 1940, the appellant filed his objections 
fo the report of the Commissioner. On the rst November, the suit was heard and 
judgment was reserved. ‘The final decree was passed on 5th November. By that 
decree the Court accepted the Gommissioner’s report that the plaintiff was entitled 
for his share of the mesne profits to a sum of Rs. 1,925-12-5. “The Court also 
accepted the Commissioner’s report regarding the division of the movable properties. 
It is from this decree that the present appeal has been filed. 


On behalf of the appellant, Dr. John raised two contentions: (1) that the 
learned Judge acted irregularly in not having dealt with the objections which the 
appellant had preferred against the report of the Commissioner, more especially 
with reference to the scheme of division recommended by him as regards the mov- 
ables and (22) that the learned Judge had no jurisdiction whatever to grant a decree 
to the respondent in respect of the mesne profits of the properties situate in Cochin. 
As regards the movables Dr. John contended that the Commissioner had arrived 
at his decision without taking evidence and without realising that the seed grains ` 
and stock of paddy admitted by the appellant in his written statement had been 
utilised by him long before the Commissioner held his inquiry and without realising 
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that some of the cattle mentioned in the written statement had since died. The 
Commissioner has, however, stated in his report to which we have already referred 
that the appellant was prepared to hand over to the respondent his share of the 
movables . except the seed grains and the stock of paddy which he admitted to be 
in his possession at the time when he filed the written statement. It seems to me 
that it is no defence to say that the seed grains and the stock of paddy in which 
the plaintiff was entitled to a share had since been utilised by the defendant. If 
that be so he is undoubtedly accountable for the share of the plaintiff in these 
properties. As regards the cattle which are said to have died, it is for the appellant 
to. place evidence before the Commissioner to show that the cattle died in circum- 
stances in which he should not be held accountable for their value. No such evidence 
was placed before the Commissioner but it is contended that the appellant was 
not given sufficient opportunity to place the material he had before the Commissioner. 


When the matter came before the learned Judge the appellant appears to 
have appeared in person without the assistance of a pleader. : It is true that he 
filed a petition asking the Court to consider the objections filed by him on 28th 
October, 1940, but I find that the learned Judge has “recorded ” that petition by 
which I understand that the learned Judge expressed his willingness to consider it. 
At thé hearing the appellant examined no witnesses and produced no other material 
before the learned Judge for the purpose of persuading him to reject the Com- 
missioner’s report: In those circumstances the learned Judge had no other alter- 
native but to confirm the report which he did and followed it up by passing the 
final decree. It seems to me in these circumstances that there is no reason for 
finding fault with the judgment of the learned Subordinate Judge in so far as it 
dealt with the movables. l 

“As regards the mesne profits of the Cochin properties, Dr. John has vehemently 
argued that in the circumstances of this case the learned Subordinate Judge had no 
jurisdiction whatever to pass the decree which he has passed. With many of the 
facts on which he relies I am inclined to agree. The plaint does not ask for a 
division of the immovable properties in question nor can we see anything in it to 
suggest that the plaintiff was claiming a share in the mesne profits which the appel- 
lant had derived from the properties in Cochin. We have been referred by the 
respondent’s learned advocate to paragraphs 6, 7 and 11 of the plaint as containing 
such a claim but so far as I have been able to understand these paragraphs, I find 
nothing in them to support the contention, The preliminary decree is no doubt 
quite general in its terms in that it merely states that the plaintiff is entitled to mesne 
profits from the date of the registered notice, namely, 19th December, 1937. It 
does not mention to what properties the mesne profits relate but we must read the 

_ preliminary decree in the light afforded by the allegations in the plaint. When 
these are considered there can be no doubt that what was intended by the preliminary 
decree was that the plaintiff is entitled to the mesne profits of the British Indian 
properties and not of the Cochin properties. Such being the nature of the prelimi. 
nary decree, the Commissioner had no jurisdiction to hold an inquiry or to determine 
the mesne profits of the Cochin properties. Indeed it appears from his report that 
he was fully alive to the limitations under which he laboured. He states in paragraph 
7 of his report that the Cochin lands were not covered by the decree and then goes 
on to state “but their income is received and attempted to be accounted for.” The 
statement rather suggests that the appellant took upon himself the responsibility 
of-rendering an account of the mesne profits not only of the British Indian properties 
but also of the Cochin properties as well. In fact there is some ground for thinking 
that so far as the movables and the mesne: profits are concerned, both the parties 
were under the impression however wrong it was, that the Court below could make 
a division of the same between the parties. For instance, in the list of movable 
properties given by the appellant in his written statement he includes buffaloes 
- used for levelling the fields situate in Cochin state as one of the items belonging to 
the joint family but in his possession. It is not necessary to pursue this point because 
we agreé with the contention that the preliminary decree declares and determines 
the rights of the parties and the final decree can only work those rights out and 
39 
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give effect to them according to the determinations contained in the preliminary 
decree. i ; 


The question then is whether the appellant is right in saying either that he 
.has not waived the objection to the Court including in the final decree a direction 
regarding the mesne profits or that even if he had waived it and consented to the 
Court exercising jurisdiction, it does not enable the Court to make the decree which 
it has made. In the first place, it is perfectly clear on a reading of the objections 
filed by the appellant to the report of the Commissioner that he did not dispute 
the authority of the Commissioner to determine the mesne profits as not warranted 
by the terms of the preliminary decree. He concerned himself only with the 
question of the quantum of those profits. ` When the matter came before the Court 
it is not suggested that he.raised the contention that the Commissioner exceeded 
his authority in inquiring into the mesne profits of the properties situate in Cochin. 
These facts are sufficient in my opinion to warrant the conclusion that the appellant 
acquiesced in the Commissioner determining the mesne profits and indeed he must 
be taken to have waived an objection which he could have taken but which he 
did not choose to take. i ; 


But argues Dr. John, there is here an inherent want of jurisdiction in the learned 
Subordinate Judge which precluded him from giving a decree-for the plaintiff’s 
share of the mesne profits of the Cochin properties. He says that the preliminary 
decree fixes the limits of the inquiry to be held by the Commissioner and also 
détermines the scope of the final decree which can be passed by the Court. He 
argues that so long as the preliminary decree stands as it is, the Court is not entitled 
to.add to it by giving to the plaintiff a decree for mesne profits not covered by it. 
He does not argue that the Subordinate Judge had no right to pass a decree against 
the.appellant for the mesne profits of the Cochin properties already realised by him 
because the properties are situate in Cochin. His contention is that jurisdiction 
is absent because and only because the preliminary decree does not contain a 
direction in regard to these mesne profits. In my opinion such a defect 
does not render the Court incompetent to try the question. It cannot be 
said that the Subordinate Judge had no inherent jurisdiction, for it is conceded 
that if the plaint had been properly framed and the preliminary decree had been 

yasséd with a direction to ascertain the mesne profits of the Cochin properties there 
is no objection whatever to the Court granting a decree for those profits. In this 
connection it is sufficient to refer to the principles laid down by the Privy Council 
in Ledgard v. Bull1, which explains the legal position. Lord Watson in delivering 
the judgment of the Board stated: l l 

‘The District Judge was perfectly competent to entertain and try the suit if it were competently 
brought, and their Lordships do not doubt that, in such a case, a defendant may be barred, by his 
own conduct, from objecting to irregularities in the institution of the suit. When the Judge has no 
inherent jurisdiction over the subject-matter of a suit, the parties cannot, by their mutual ‘consent, 
convert it into a proper judicial process, although they may constitute the Judge. their arbiter, and be 
bound by his decision on the merits when these are submitted to him, But there are numerous autho- 
rities which establish that when, in a cause which the Judge is competent to try, thé parties without 
objection join issue and go to trial upon the merits, the defendant cannot subsequently dispute his 
jurisdiction upon the grounds that there were irregularities in the initial procedure which, if objected 
to at the time, would have led to the dismissal of the suit.” 

I am clearly of opinion that the objection taken by the appellant cannot be upheld, 
for the Court undoubtedly possessed inherent jurisdiction over the subject-matter 
of the suit. All that can be said is that the learned Judge who had the necessary 
jurisdiction exercised it irregularly and in spite of the absence of a prayer in the 
plaint and of a direction in the preliminary decree. These in my opinion are mere 
irregularities which do not affect the inherent jurisdiction of the Court. That 
being so, I must hold that the objection is one which can be waived and in the present 
case it has been waived. 


The result is that I must overrule both the contentions raised on behalf of the. 
appellant. The appeal must accordingly be dismissed with costs. ` ` a. f 





“1, (1886) L.R. 13 LA. 134: LL.R. 9 All. t91 (P.C.). 
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_ There is also before us to-day a Civil Miscellaneous Petition filed by the respon- 
dent for leave to amend the pldint by altering prayer (b) so as to include therein a 
relief in respect of the mesne profits of the Cochin properties as well. It is very 
doubtful whether such a prayer can be entertained at this stage in view of the fact 
that the preliminary decree does not refer to the Cochin properties at all, much less 
to the mesne profits derived by the appellant from them. I may add that a mere 
alteration of the prayer without the introduction of necessary allegations in’ the 
body of the plaint, is insufficient and infructuous as well. For these reasons, thé 
petition is liable to dismissal and is accordingly dismissed. The appellant is entitled 
to his costs of this. petition. 

= ` Mockett, 7.—I entirely agree with what my learned brother has said.” This is 
an interesting example of the difference between the pretended exercise of juris- 
diction which the Court does not possess and the exercise of a jurisdiction which 
it.does possess irregularly. “My view of these proceedings is as follows. I think 
that in fact both the parties thought erroneously that there was before them a 
claimi for the mesne profits in the possession of the defendant. The defendant is 
in British India and no doubt the mesne profits, which are movable properties, are 
with him. There are many indications in.the record and in the conduct of the 
defendant himself to this effect. That being so, I am very ready to agree with my 
learned brother that having accepted the.jurisdiction of the Court and having 
joined in it a matter which was irregularly before it, it does not lie with the appellant 
(defendant) now to.turn round because he has lost.and object to the jurisdiction. 
In fact his objection is as based on the suggestion that the Court had no jurisdiction 
at all but it cannot be doubted for a moment that had this claim for the Cochin 
mesne profits been properly before the Court, the Court could have triéd thé matter. 
For these reasons, I agree with the order proposed by my learned brother. 


KS. —— Appeal-and Petition dismissed. 
-~ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: ; PRESENT :—Mr. Justice KUNHI RAMAN.. 
The South-Indian Railway Company, Ltd., Trichinopoly 
through its Agent and General Manager © © a. Appellant* (Defendant) 


V, 
The Panchayat Board, Mandapam, through its President 
-Janab Khan Sahib P. R. M. K. Muhammad Abdul ` 
Rahiman Marakayar and another .. Respondents (Plaintiffs). 
` Indian Railways Act (IX of 1890), section 135-—Newly constituted local authority—Ratlway company owning 
properties within territorial limits of that local body—Tax paid hitherto—Claim of tax after local body was newly 
constituted—Lack of notification—Refusal to pay tax—-Whether justified. 

Where a Railway Company, appellants herein, owned certain properties within the territorial 
limits of a local authority, which until 1930 was known as P union, but subsequently by a notification 
in- 1935 there was in effect a bifurcation of the territorial sphere of the locality into P Panchayat Board 
and M Panchayat Board, and there was no doubt that the properties of the Railway Company 
were within the limits of M Panchayat Board, on the question whether, in the absence of a fresh 
notice to the Company, in accordance with the provisions of section 135, Railways Act, mention» 
ing the newly constituted M Board as entitled to levy tax, the property tax paid hitherto by the 
Company could be paid to the newly constituted authority, 

Held, that since there was no notification published-as required by section 135 of the Act which 
constituted a condition precedent to the liability of the Railway Company to pay the tax, the local 
authority newly constituted would not be entitled to a decree for recovery of property tax. 

` ` Bank of Chettinad v. Commissioner of Income-tax, Madras, (1940) 2 M.L.J. 851 : L.R. 67 LA. 394 at 
400 (P.C.), applied. : | i 

Appeal against the -decree of the Court of the Subordinate Judge of Ramnad 
at Madura in A. S. No. 144 of 1941, preferred against the decree of the Court of 
the District Munsiff of Ramnad in O. S. No. 305 of 1940. 

>. C. Krishnaswami Atyar instructed by King and Partridge for Appellant. 

AK. Rajah Aiyar and T. R. Srinivasan for -Respondents. 

The Court delivered the following - DS - 
. JUDGMENT,—An interesting question-of law-is raised in this second ‘appeal, to 
appreciate which the facts must be briefly stated. The South Indian Railway Co., 
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Ltd., who are the appellants own properties at Mandapam. ` These were situated 
within the territorial limits of a local authority which until 1930 was. known as the 
Pamban Union-and for some time subsequently as the Pamban Panchayat Board. 
This Board comptised the revenue villages of Pamban and’ Mandapam. By a 
notification published by the Madras Government in accordance with law on the 
6th September, 1935, the revenue village of Pamban was excluded from the limits 
of this local body which was rendmed Mandapam Panchayat Board. In effect 
there was then a bifurcation of what used to be known as the Pamban Panchayat 
Board into thé Mandapam Panchayat Board and the Pamban Panchayat Board. 
There is no doubt that the properties owned by the appellant Railway Company 
and with. which the present case is concerned are situated within the local” limits 
of the Mandapam Panchayat Board. Prior to 1935. the ‘‘ house” tax for these 
properties used: to be levied by the Pamban Union and the appellant company 
- was paying such taxes. According to section 135 of the Indian Railways Act (IX 
of 1890), - ee aa ; ars 

a A R administration shall not be liable to pay any tax in aid of the funds of any local 
authority unless the general controlling authority has by notification in the Official Gazette, declared 
the railway administration to be liable to pay the tax.” 


. r 


This-section has been modified by Act XXV of-1941 known as the Railways (Local 
Authorities Taxation).Act, of 1941.. The-amendment is however. not of importance 
for the purposes of this second appeal. During the continuance of the local.authority 
known as the Pamban Union there was.-a notification issued by the Government 
of India under this section. - This has been marked as Ex. I at the trial. According 
to this. notification, . os 

_ “e 4 +s o: the Governor-General in Council is pleased to declare that the administration 
of the South Indian Railway shall be liable to pay in aid of the funds of the local authorities specified 
in the first column of Schedule I annexed hereto the taxes specified in the corresponding entry in the 
second column‘ thereof.” TO üa 

The local authority mentioned in the first column of the Schedule was the Pamban 
Union and the tax was described in the notification as house tax. Until the notifica- 
tion published by the Government in 1935 which made territorial changes in the 
Pamban Union the appellant Company was duly paying house tax to that Union. 
After the notification of 1935 which removed the revenue village of Pamban from 
the jurisdiction of this local authority and renamed the local- authority as Mandapam 
Panchayat Board, the appellant Railway Company continued to pay property tax 
to the newly designated Mandapam Panchayat Board until the end of the second 
year of 1937-38. Subsequent to that half year, the appellant company refused to 
pay house tax to. the Mandapam Panchayat Board for the reason that after the 
renaming of the local authority.as Mandapam Panchayat Board there was no 
fresh: notification published by the Government -of India in accordance with the 
provisions of section 135 of the Indian Railways Act in which the newly constituted 
Panchayat Board and the tax are both mentioned. According to the appellant 
company, unless and. until such a notification is published by the Government of 
India, it is not open, to the Mandapam Panchayat Board to‘claim any house tax 
from it. On the appellant: company refusing to pay the tax, the suit from which 
this second appeal arises was filed by the Mandapam Panchayat Board for recovering 
house tax for six half years commencing from the end of the second half year of 
1937-38, the total amount of the claim being Rs. 1,575. The objection raised on 
behalf of the appellant company was pressed in both the Courts below which 
have overruled it holding that since the Mandapam Panchayat: Board so far as 
appellant’s properties are concerned is the same local authority which used to be 
known as the Pamban Union with a slight re-arrangement of the villages comprised 
in it, theré is no necessity for a fresh notification by the Government of India under. 
section 135 of the Indian Railways Act to entitle the plaintiff-Board to collect the 
tax from the appellant company. This view taken by both the Courts below is 
challenged in second appeal on behalf of the appellant.Railway Company. < 
"The circumstances in which the local authority known as Pamban Union was 
renamed as Mandapam Panchayat Board are referred to in detail in the judgments 
of the Courts below and it is not netessary to repeat them here, Suffice it to say 


TI). $. I. RY. CO., LTD. V. PANCHAYAT BOARD, MANDAPAM. 309 


that, subject to the technical objection raised under section 135 of the Indian 
Railways Act, the Mandapam Panchayat Board is the proper local authority now 
for collecting house tax in respect of the’ properties belonging to the appellant 
Railway Company which are situated at Mandapam and in respect of which the 
present claim is made by the local Board. The point for determination is whether 
according to the provisions of section 135 of the Indian Railways Act the Mandapam 
Panchayat Board has not become entitled to claim house tax from the appellant 
company by reason of the fact that there is no fresh notification published under 
section 135 of the Indian Railways Act in which this local authority and the tax 
concerned are specifically mentioned. 


The Courts below have taken the view that although there was bifurcation of 
the Pamban Panchayat Board into two different Panchayat Boards, yet so far as 
plaintiff’s liability is concerned since the same local authority as defined in the 
Local Boards Act of 1920 without any substantial change in its constitution but 
only in its territorial limits is demanding payment of the tax the’appellant company is 
liable to pay the tax even in the absence ofa fresh notification under section 135 of the 
Indian Railways Act. In'the opinion of the lower appellate Court the Pamban 
Union has been re-christened. and given a new name, namely, the Mandapam 
Panchayat Board. ‘The only change effected at that time was the removal of the 
revenue village of Pamban from the territorial limits of the Mandapam Panchayat 
Board. This indicates that the main point dealt with by the Courts below referred 
to the absence of a notification published under section 135 of the Indian Railways 
Act in which the Mandapam Panchayat Board is specifically named. 


_ The appellant’s learned advocate urges another and what appears to me to be a 
better Contention in‘support of his case that the appellant Railway Company cannot 
be held liable to pay house tax to the Mandapam Panchayat Board. It is that 
the tax claimed is different from the tax mentioned in Ex. I. He relies upon the 
case reported in Municipal Council, Cuddappah v. M. & S. M. Railway Co., Lid.,* 
in support of his contention. The headnote is worded as follows : 

“A notification of the Government of India issued under section 135 of the Indian Railways Act, 
empowering a local authority, functioning under the Madras District Municipalities Act (IV of.1884) 
to levy taxes in respect of ‘ houses, land and water” will not entitle that local authority, functioning 
under the Madras District Municipalities Act (V of 1920) which repealed the earlier enactment, 
to impose ‘ property tax’ under section 81 of the later enactment, as the taxes in respect of which 
oa notification was issued are substantially different from the ‘ property tax’ mentioned in Act Vv 
of 1920, 4 
In that case, “house, land and water” tax which the Railway Company was declared 
to be liable to pay by the Government of India notification was subject to a maximum 
limit of 84 per cent. on the valuation of the buildings or land or both. There was 
no such limit to the property tax which was sought to be collected under the Madras 
District Municipalities Act of 1920. The latter also comprised many items 
which could not be “house, land and water” tax under the earlier Act, the two 
taxes were thus substantially different and for that reason it was held that the new 
tax could not be collected without a fresh notification under section 135 of the 
Indian Railways Act. On behalf of the appellant it is contended in the present 
case that the house tax which the notification, Ex. I, declared that’ the appellant 
company was liable to pay to the Pamban Union is not the same as the tax that is 
now claimed by the Mandapam Panchayat Board and that therefore the notification, 
Ex. I, cannot be relied on by the respondent Board as sufficient compliance with 
section 13% of the Indian Railways Act. This point is not specifically dealt with 
in the judgment of the Courts below. The appellant’s learned advocate invites 
the’ attention of the Court to the written statement filed in the trial Court in para- 
eraph 4 of which this contention was raised and states that it was pressed in the 
lower Courts also. 


The following points of difference between the nature, incidence and the 
method of levy of house tax under the Madras Local Boards Act of 1920 and under 
the later. Act of 1930: under which the present claim is made by the Mandapam 


"Į, (1929) 57 M,L.J. 471: LLR. 52 Mad. 779. 
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Panchayat Board are stressed on behalf of the appellant. According to section 98 
of thé Act of 1920 prior to its amendment, if the president of the District Board 
notifies under section 77 that a tax on houses shall be levied; such tax shall, at the 
rate and from the date specified in the notification, be levied on all houses situated 
within any Union. But after the amendment it is not the president that has the 
power of determining the levy of the tax, but it is the District Board which may do 
‘it by a resolution, or in the alternative, the local Government. According to 
section 100 of the Act of 1920 prior to the amendment the tax imposed under section 
98 shall be payable by the owner or occupier of the house in two equal instalments. 
But after the amendment the house tax shall be levied every half year and shall, 
save as otherwise provided, be paid by the owner of the house within thirty days 
after the commencement of the half year. Schedule IV of the ‘Act of 1920 which 
also was substantially amended in 1930 contains important rules which have to be 
followed in levying this tax. According to rule 18 of the schedule prior to the 
amendment, in the ‘case of railway stations and all buildings belonging to -the 
Government the estimated present cost of erecting the building less a reasonable 
amount on account of depreciation shall be deemed: to be the capital value and 
six. per. centum on the said amount the annual value. After the amendment, in 
the case of any Government or railway building, - the capital value of the ‘building 
shall be deemed to be the total of the estimated value of the land and the estimated 
present. cost of erecting the building after deducting for ‘depreciation a reasonable 
amount which shall in no case be less than ten per centum of such cost and its 
annual value shall be deemed to be six per centum of such total.” The material 
change effected by this amendment is that it provides for the inclusion of the value 
of the land on which the superstructure stands in making the assessment, while 
prior to the amendment, it was only the cost of the building that had to be‘ taken into 
consideration. The provisions regarding depreciation were also altered. Rule 12 
of Schedule IV prior to the amendment was to the effect that a Union Board may 
resolve to assess houses for the purpose of house tax either on their capital or their 
annual value, but shall not assess them on any principle other than that of valuation. 
After the amendment a Panchayat may resolve to assess houses either on their capital 
or annual value, and shall not assess them on any other principle. It will thus be 
seen that although there is no substantial change in the name of the tax, important 
changes were introduced by the amending Act of 1930 in the nature, incidence and 
the method of ‘assessment. 

Mr. Rajah Ayyar, the learned counsel for the respondent, argues that Ex. I the 
notification published by the Government of India makes specific mention of the 
liability of the appellant Railway Company to pay “ house tax,” which he points 
out is the expression. used in the Amending Act of 1930. This notification was 
published on the 8th May, 1930. The amending Act of 1930 which introduced 
changés in the Local Boards Act of 1920 was passed by the Madras Legislature and 
the. assent of the Governor of Madras was given on the 2nd May, 1930, a few 
days prior to the publication of the notification Ex. I. Learned counsel wanted 
to build an argument on this, by pointing out that the notification, Ex. I, was réally 
issued after the Amending Act of 1930 was passed. But on better scrutiny he 
conceded that the assent’ of the Governor-General was given to the Amending Act 
only on the 17th June, 1930, and the new Act was published in the official Gazette 
only on the 26th August, 1930, on which date it became law.” It is also significant 
that the notification contains a footnote which is worded as follows, which leaves 
no room for doubt as to the statute in respect of which it was passed, A, 

t Explanation.—In this schedule ‘ house tar? means the house tax levied under section 98 of 
the Madras Local Boards Act`of 1920 (Madras Act XIV of 1920).” Le 9 
It is then argued that the notification, Ex. I, has declared the appellant’ company 
to be liable to pay “ house tak” and that therefore the condition precedent pres- 
eribed by section 135 of the Indian Railways Act of 1890 must be deemed to have 
been. fulfilled in the present case, since the claim made on ‘behalf-of the respondent 
Board is for “ house tax.” The argument is that the method of levying the taxmay 
have heen changed subsequent to the notification, Ex. I, issued under section 135, 
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but so long as the tax continues to be house tax which is mentioned in the notification 
the. appellant Railway Company cannot rely upon absence of a fresh notification 
after the new Act came into force. This contention is unsound according to the 
view expressed in Municipal Council, Cuddappah v. M. & S. M. Railway Qo., Lid. ! 
As stated in the leading judgment in that case, taxing statutes have to be con- 
strued strictly. In the words of Rowlatt, J., in the case reported in Cape 
Brandy Syndicate v. Inland Revenue Commissioners? : 

“, . . . . ina taxing Act one has to look merely at what is clearly said. There is no room 
for anyintendment. There is no ears about atax. There isno presumption as to a tax. Nothing 
is to be read in, nothing is to be implied. One can only look fairly at the language used.” 

In the case reported in Bank of Ghettinad v. Commissioner of Income-tax, Madras?, the 
judgment of the Privy Council contains the following observations : 

“ Their Lordships think it necessary once more to protest against the suggestion that in revenue 
cases ‘ the substance of the matter’ may be regarded as distinguished from the strict legal position. 
In Inland: Revenue Commissioner v. Duke of Westminster* disapproval of this doctrine was expressed in 


the opinions of Lord Tomlin and Lord Russell of Killowen. A passage from the opinion of Lord 
Russell may usefully be cited. It is as follows : 


“ I confess that I view with disfavour the doctrine-that in taxation cases the subject is to be taxed 

if, in accordance with a Court’s view of what it considers the substance of the transaction, the Court 
thinks, that the case falls within the contemplation or spirit of the statute. The subject is not taxable 
by inference or by analogy, but only by the plain words of a statute applicable to the facts and cir- 
cumstances of his case. As Lord Cairns said many years ago in Partington v. Attorney-General’. 
“As I understand the principle of all fiscal legislation it is this: If the person sought to be taxed 
comes within the letter of the law he must be taxed, however great the hardship may appear to the 
judicial mind to be. On the other hand, if the Crown, seeking to recover the tax, cannot bring the 
subject within the letter of the law, the subject is free, however, apparently within the spirit of the 
law the case might otherwise appear to be.” 
Applying these principles it séems to me that the provisions of section 135 of the 
Indian Railways Act of 1890 have not been fulfilled in the present case, because there 
is no notification published as required by that section which constitutes a condition 
precedent to the liability of the appellant Railway Company to pay the tax claimed 
by the plaintiff-respondent. For this reason it must be held that the plaintiff 1s 
not entitled to a decree against the appellant Railway Gompany. 


The decisions of the Courts below must therefore be reversed and this second 
appeal allowed with costs throughout. 


Leave to appeal is granted. 


K.G. l l —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BYERS. 


G. Nagarathnam Pillai and another .. Appellants* 
` Us | g 
Guruswami Pillai (died) and others 1. Respondents. 


Madras Survey and Boundaries Act (VIII of 1923), sections 13 and r4—Record of survey conclusive proof 
of boundaries only. 


Section 13, Madras Survey and Boundaries Act, 1923, has laid down in clear and unambiguous 
language that in the absence of any modification by a decree in a suit under section 14,-the survey 
is to be conclusive proof of the correctness of the boundaries. The bar imposed by section 14 of the 
Act applies only to the correctness of the boundaries and not to questions of title. 

“Appeal against the decree of the Court of the Subordinate Judge of Trichinopoly 
in A. S. No. 45 of 1938, preferred against the decree of the Court of the District 
Munsiff of Trichinopoly in O. S. No. 408 of 1934. 


TT. V. Muthukrishna Aiyar and A. V. Narayanaswami Atyar for Appellants. 


The Advocate-General (Sir A. Krishnaswami Atyar) and K. G. Srinivasa Aiyar 
for Réspondents. 


. 





1. (1929) 57 M.L.J. 471: LR. 52 Mad. 400 (P.C). 

9. . 4. (1936) A.C. 1. ` 
2. (1921) 1 K.B. 64 at 71. 5. (1869) 4 H.L. 100, 122. 
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The Court delivered the following ce - 
JUDGMENT.—The only point which has been argued in this second appeal is 

whether the suit was barred by the provisions of the Madras Survey and Boundaries 

Act, /1923. The plaintiffs’ case in brief was that the first defendant and his father 

had/been let into permissive possession of the two items of property in suit as far 

back; ‘as 1900 and 1908 and that this possession did not become adverse to the 
plaigtiffs until subsequent to the death of the first defendant’s father in 1930, ‘after 
whigt the first defendant refused to surrender possession in response to a notice 
issued by the first plaintiff. On the facts of the case there is now no dispute and 
the only point which has been discussed is whether section 13 of the Madras 

Survey and Boundaries Act is a bar to the suit. The appellants’ learned counsel 

rests his case on the decision in Muthirulandi Poosari v. Sethurama Aiyar!, while the 

learned Advocate-General relies on an observation in the decision in Sivaprasad 

Sowcar v. Narasimhamurthi?. Both these cases arose out of the old Madras Survey 

and Boundaries Act of 1897 and the section of the new Act which is relied upon 

by the appellants’ learned counsel is section 13, which found no place in the previous 

Act, This section provides for the notification in the District Gazette of the com- 

pletion of the survey, and it goes on to state that, ` 

“ Unless the survey so notified is modified by a decree of a Civil Court under the provisions 
of section 14, the record of the survey shall be conclusive proof that the boundaries determined and 
recorded therein have been correctly determined and recorded.” l 
Section 14 provides for the institution of a suit to set aside or modify the result of the 
survey. Section 13 of the old Act made provision for a suit to set aside an order 
of the survey officer or a decision of the appellate authority and provided that 
subject to the result of such suit, “such order or decision shall be conclusive as 
between the parties to the dispute or to the appeal including those to whom notice 
of such appeal has been given. . . .” 

Unlike section 13 of the latter Act, there was no attempt to define the extent 
to which the decisions of the Survey Officer were to be conclusive. This has þeen 
dealt with in section 13 of the new Act where it is laid down in clear and unambi- 
guous language that in the absence of any modification by a decree in a suit under 
section 14 the survey is to be conclusive proof of the correctness of the boundaries. 
The meaning of these words is self-evident and in order to ascertain their effect it is 
unnecessary to refer to decisions involving the construction of different sections of 
the earlier Act. The contention of the learned Advocate-General that the bar 
imposed by section 14 of the new Act applies only to the correctness of the boundaries 
and not to questions of title must be upheld. As no other questions arise, the 
appeal must be dismissed with costs. 


K.C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"PRESENT — MR. Jusrce HORWILL. 


Nekkanti Swami and others -- Appellants* 
Be E E 
Nekkanti Venkatarayudu .. Respondent. 


Civil Procedure Code (V of 1908), Order 41, rule 27 (1) (c)—Omission to examine important witness in 
trial—Appellate Court's procedure in the circumstances—Trial Court cannot examine witnesses as Court witnesses 


on remand. | ; 
In a suit on a promissory note it was made out that the suit note and another formed part of an 
arrangement whereby differences between factions in a village were temporarily settled. Each side 
examined one attestor to the note only, and a particular individual whose evidence was essential for 
the decision of the case was not examined. 
On appeal, the District Judge felt the evidence of that person was indispensable and so, admitting 
the appeal, he remanded the suit for fresh disposal, instructing the trial Court to treat the witness as 


a Court witness. ; 
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ane that the procedure adopted by the District Judge in instructing the trial Court to record 
An ence and dispose of the case was improper. What, under the circumstances, he should have 
one was to have recorded the evidence himself or to have kept the appeal pending and considered 
the effect of the additional evidence after it was taken by him or sent to him by the trial Court. There 
x a specific provision in Order 41, rule 27 (1) (6), Civil Procedure Code, for the taking of evidence 
= appellate Court and there is no provision for the examining of Court witnesses by the trial 
,0urt, 

Appeal against the order of the District Court of West Godavari at Ellore dated 
ogth September, 1942 and made in A. S. No. 99 of 1940 preferred against the 
decree of the Court of the Subordinate Judge of Narsapur dated 12th February, 
1940 and passed in O. S. No. 7 of 1939. 


Ch. Raghava Rao for Appellants. 
A. Lakshmayya for Respondent. / 
The Court delivered the following 


Jupcment.—A suit was brought on a promissory note ; and the defendants 
raised the point that there was no consideration for the promissory note ; for that 
promissory note and another promissory note formed part ofan arrangement whereby 
-opposite factions in the village on the eve ofan election wanted to temporarily settle 
their differences. Each side examined one attestor ; but a person named Raman, 
whose evidence would undoubtedly have been important, was not examined by 
either side. Neither side was apparently willing to take the responsibility of examin- 
ing him. The suit was dismissed. In appeal, the learned District Judge thought 
that if the main question in issue was to be properly decided, Raman’s evidence 
was indispensable ; and so he admitted the appeal and remanded the suit for fresh 
disposal instructing the trial Court to treat Raman as a Court witness. 


The procedure adopted by the learned District Judge was incorrect. ‘There 
is no provision for ihe examining of Court witnesses by trial Courts ; but there is a 
specific provision in Order 41, rule 27 (1) (c) for the taking of evidence by the 
appellate Court. The District Judge had two alternatives. He could either have 
recorded the evidence himself; or he could have asked the trial Court to record 
the evidence and send it to him. He should not, however, have allowed the 
appeal ; but should have kept it pending on his file and considered the effect of 
the additional evidence after it was taken by him or sent to him by the trial 
Court. 

Mr. Raghava Rao contends that the evidence of Raman was not really neces- 
sary ; but as the evidence in the suit was so meagre, and Raman seems to be an 
important witness, I am not prepared to say that the learned District Judge would 
not be justified in examining Raman. 

The appeal is allowed and the order of remand set aside. ‘The costs of this 
appeal will abide the result. 

K.C. a Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— MR. Justice WADSWORTH AND Mr, JUSTICE PATANJALI SASTRI. 
Mammu Kurukkal ..  Petitioner* 


2. 
C. Kunhimoideen Kutti .. Respondent. 


Madras Agriculturist? Relief Act (IV of 1938), section 15 (1)—When section applies. 

When section 15 (1) of the Madras Agriculturists’ Relief Act provides for the discharge of all 
rent payable by an agriculturist to a landholder, jenmi or intermediary, the conditions which must be 
satisfied in order to entitle the tenant to relief under that section are, there must be rent outstanding 
on the date of the commencement of the Act, which rent must be, as on that date, payable by an 
agriculturist to a Jandholder, or an under-tenure holder or to a jenmi or intermediary. If these 
conditions are not satisfied, the section has no application. So, where a person to whom arrears 
of rent were payable was an intermediary up to 1932, but was not an intermediary in March, 
ooo ee ee 


* C. R. P. No. 1997 of 1941. 26th August, 1942, - 
40 
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1938, when the Act came into force, the rent so payable cannot be deemed to be rent payable to an 
intermediary on the crucial date and the arrears of rent are not discharged. 
Amad Koya v. Appu, (1940) 2 M.L.J. 935, followed. : 
Faquir Bakhsh v. Murli Dhar, (1931) 61 M.L.J. 261 : L.R. 58 I.A. 75 : LL.R. 6 Luck. 197 (P.C.), 
referred to. l 
Petition under section 25 of Act IX of 1887 praying that the High Court will be 
pleased to revise the order of the Court of the District Munsiff of Tirur, dated 
5th April, 1941 and made in E. A. No. 2190 of 1940 in S.C. No. 47 of 1937. 


. M. Chinnappan Nair for Petitioner. 
P. Govinda Menon for Respondent. 
The Judgment of the Court was delivered by 


Wadsworth, J.—This civil revision petition raises a question under section 1 5 
of the Madras Agriculturists’ Relief Act (IV of 1938). One Viriya Kutti Umma, a 
Mopla woman, was given a life interest in the kanom rights in land under a partition 
arrangement. She assigned her interest to one Moidin Kutti on 5th January, 1926. 
A week later Moidin Kutti leased the property orally to the present respondent, 
who is the eldest son of the life tenant Viriya Kutti Umma. In 1928 the kanom 
right assigned by Viriya Kutti Umma was transferred to the present petitioner 
and he filed a suit, O. 5. No. 437 of 1928, against the present respondent for pos- 
session and arrears of rent. That suit was still pending in 1932 when the life tenant 
Viriya Kutti Umma died and her death, of course, put an end to the petitioner’s 
title in the land. The Court which tried O. S. No. 437 of 1928 accordingly gave 
him a decree only for arrears of rent up to the date of the plaint and directed him to 
file a fresh suit for the rent from that date to the date of the death of Viriya Kutti 
Umma. As a consequence of this direction a fresh suit, S.C. No. 47 of 1937, Was 
filed and it was decreed, and in revision proceedings against that decree, this Court 
referred to the trial Court for disposal a plea under section 15 of Act IV of 1938. 
The question referred has been decided by the trial Court, which has held that the 
tenant (respondent) was entitled to have the arrears of rent decreed in S. C. No. 47 
of 1937 discharged by reason of his payment of the rent due for the Malabar years 
corresponding to faslis 1346 and 1347. 

The question under section 15 of Act IV of 1938 is complicated by the fact 
that on the death of Virtya Kutti Umma, her life interest in the kanom right having 
terminated, the property was vested in her children one of whom was the respondent, 
who is also the cultivating tenant. The lower Court has held that the respondent 
has become entitled to the benefits of section 15 by reason of a payment to his 
co-sharers of the portion of the rent due to them the balance being due to himself, 
for the two years corresponding to faslis 1346 and 13947. The learned District 
Munsiff held quite rightly that there would be no merger terminating the tenancy 
unless the whole of the landlord’s right was acquired by the tenant—vide Faquir 
Bakhsh v. Murli Dhar*, This decision, however, does not conclude the matter. The 
respondent is entitled to get the rent payable to the petitioner discharged under 
section 15 only if it can be deemed to be rent payable to a jenmi or intermediary 
under the Malabar Tenancy Act. The petitioner is not a jenmi, but admittedly 
he was an intermediary up to the date of the death of Viriya Kutti Umma. There- 
after he was no longer entitled to possession of the land and therefore would not 
come within the definition of the term “ intermediary ” under the Malabar Tenancy 
Act. The question therefore reduces itself to this: when section 15 (1) of Act IV 
provides for the discharge of all rent payable by an agriculturist to a Jandholder, 
jenmi or intermediary, what is the date with reference to which the payee must 
belong to one of these categories in order to entitle the tenant to relief under that 
section? It seems to us that this is a question which must be answered on the 
lines indicated in the decision of this Bench in Amad Koya v. Appu?. That was a 
case in which we decided that an assignee of a right to collect arrears of rent payable 


ae 1931) 61 M.L.J. 261: LR. 58 I.A. 75: 2. (1940) 2 M.L.]. 
LERE Luck. 197 (P.O). (1940) J. 935 
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to a jenmi was not a jenmi for the purposes of section 15. But it was necessary 
for the decision of that case to consider also the question of the date on which the 
rent must have been payable to a jenmi to entitle the tenant to relief. On the 
facts of that case the assignment by the jenmi was sometime before the commence- 
ment of the Act. On the date of the commencement of the Act the person to whom 
the rent was payable was the assignee whom we held not to be a jenmi. In dealing 
with the legal consequences of these facts, after holding that the assignee was not a 
jenmi we state as follows : 

“ Tt seems to us that, reading section 15 (1) in its plain terms, there must be rent outstanding 

on the date of the commencement of the Act, which rent must be, as on that date, payable by an agri- 
culturist to a landholder or an under-tenure holder or to a jenmi or intermediary. If these conditions 
are not satisfied, the section has no application.” 
These words are not mere observations. They embody a conclusion which was 
necessary for the decision on the facts of the case. Applying the principle therein 
laid down to the facts of the present case, it is clear that the petitioner to whom the 
arrears of rent were payable was an intermediary up to 1932 but was not an inter- 
mediary in March, 1938, when Act IV of 1938 came into force. It follows therefore 
that the arrears of rent payable to the petitioner cannot be deemed to be rent payable 
to an intermediary on the crucial date. The lower Court had therefore no juris- 
diction to declare those arrears of rent discharged. The revision petition is therefore 
allowed and the application under section 15 will be dismissed with costs here and 
in the Court below. 


ViPS. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LioneL Leacn, Chief Justice AND Mr, JUSTICE 
LAKSHMANA Rao. 


Al, Sp. Pl. Subramanian Chettiar’and another .. Appellants* 
v. 
Rajah of Ramnad .. Respondent. 


Madras Local Boards Act (XIV of 1920), section 88—Madras Elementary Education Act (VIII of 1920), 
sections 34 (2), 36 (1)—Amount due to landholder for land cess—Contract to pay interesi—Interest can be 
recovered. 


The amount levied by the District Board under section 34 (2) of the Elementary Education Act, 
after its amendment in 1932 is land cess within the meaning of the law notwithstanding that it 1s 
to be applied for elementary education, and under section 88 of the Local Boards Act, the landholder 
is entitled to recover half the amount from his cowledars. Interest on such amount is recoverable, 
where there is a contract between the parties to pay interest, there being nothing in the Local Boards 
Act, the Elementary Education Act or in any other enactment which prohibits a landholder and his 
tenant entering into such a contract. 

Appeal under clause 15 of the Letters Patent against the judgment and decree 
of the Hon’ble Mr. Justice Happell dated 4th December, 1942 and passed in S. A. 
No. 858 of 1941 preferred to the High Court against the decree of the-Court of the 
Subordinate Judge of Ramnad at Madura in A. S. No. 40 of 1940 (O. S. No. 188 of 
1938, District Munsiff’s Court, Paramakudi). 


K. S. Ramabhadra Ayyar for Appellants. 
K. Kuttikrishna Menon for Respondent. 
The Judgment of the Court was delivered by 


The Chief Justice—The appellants are cowledars of the Rajah of Ramnad. 
The appeal arises out of a suit filed by the Rajah in the Court of the District Munsiff 
of Paramakudi to recover monies claimed to be due to him by the appellants in 
respect of land cess. The question here is whether under section 88 of the Local 
Boards Act the sum of money found to be due to him in respect of land cess for 
faslis 1342 to 1347 is repayable with interest. It is common ground that the amounts 
due for land cess became payable after the amendment in 1932 of the Madras Ele- 
mentary Education Act, 1920. Section 88 of the Local Boards Act provides that 


I 


* L. P. A. No. 19 of 1943. 15th July, 1943. 
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in case of lands occupied by tenants it is lawful for the landholder to recover from 
his tenant one-half of the amount payable by him in respect of the lands occupied. 

The claim for interest is based on an agreement entered into between the 
parties and embodied in a decree passed by consent in O. S. No. 21 of 1917. The 
relevant portion of the decree reads as follows : 

“ From _ 1325 fasli onwards I shall pay the Poruppu, Dharma Mahamai and Jari Mahamai as 

per terms of the cowle deed and in addition pay road cess, railway cess, which may be fixed as per 
law . . . for each fasli by the end of that fasli and in default, to pay interest thereon at Re. 1 
per cent. per mensem.” 
Throughout the present litigation, it has been common ground that the term ““ road 
cess °” now means “land cess.” The District Munsiff held that the plaintiff was 
entitled to recover the contribution with interest, but this decision was reversed by 
the Subordinate Judge on appeal. The plaintiff then appealed to this Court, and 
Happell, J., who heard the appeal agreed with the District Munsiff. The present 
appeal is from the judgment of the learned Judge under clause 1 5 of the Letters 
Patent. 

Section 34 (2) of the Madras Elementary Education Act, as now amended, 
provides that a District Board may, with the previous sanction of the Provincial 
Government, and shall, if so directed by them, levy within its area or any part 
thereof taxes at such percentages as may be considered suitable of the taxation 
levied in such area or part under the law for the time being in force governing 
District Boards, under all or any of the following heads, namely, land cess, profession 
tax and house tax. Sub-section (1) of section 36 contains this provision : 

“Every tax levied in any area under any head of taxation mentioned in section 34 shall be 
deemed to be an addition to a tax levied under the same head in such area under the law for the 
time being in force governing municipalities or Local Boards, as the case may be, and all the provi- 
sions of such Jaw relating to the incidence, assessment or realisation of such tax or in any manner 
connected therewith shall be applicable accordingly.” 

This provision was inserted by section 6 of the Madras Elementary Education Act, 
1931. As the result of the amendment of the Elementary Education Act, there can 
now be no doubt that the amount levied as road cess under section 34. (2) is to be 
regarded in law as road cess notwithstanding that it is to be applied to elementary 
education. The contract between the parties provides in unambiguous terms for 
the payment to the plaintiff of interest in the event of non-payment by the end of 
the fasli of the amount due from the cowledars under the law. The payments made 
by the plaintiff were payments of land cess within the meaning of the law and 
under section 88 of the Madras Local Boards Act he was certainly entitled to recover 
half the principal amount from his cowledars. Interest is recoverable by reason 
of the contract unless this is prohibited by some statutory provision. ‘There is 
nothing in the Local Boards Act, the Elementary Education Act or in any other ` 
enactment which prohibits a landholder and his tenant entering into such a 
contract, and therefore the plaintiff cannot be deprived of his rights under the 
general law. 

The agreement between the parties is embodied in a consent decree and as it is 
a lawful agreement the plaintiff is entitled to enforce it. It follows that in our 
opinion the question was rightly decided by Happell, J. and the appeal must be 
dismissed with costs. 


vV. P.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao. 


The Commissioner of Income-tax, Madras -. Appellant* 
2. ; 
CT. RM.-N. Narayanan Chettiar .. Respondent. 


. Income-tax Act (XT of 1922), section 66 (1)—Partnership—Dissolution on the death of a partner—Minor 
son of deceased partner given amount as share of principal and interest thereon—Contention that amount awarded 
as interest represented damages for wrong ful detention—Assessability of such amount. 


` # Case Referred No, 11 of 1943, | goth July, 1943. 
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Where on the dissolution of a partnership an asssessee was given an amount representing principal 
and interest on account of his father’s share in the business firm and the question arose whether, on 
the amount awarded as interest, income-tax was not assessable on the ground that it represented 
damages paid to him for the share amount detained wrongfully by his father’s partner, 


Held, that the sum represented interest and not damages for wrongful detention and hence was 
assessable to income-tax. 


Schulze v. S. W. Bensted, (1915) 7 T.C. 30 and Commissioners of Inland Revenue v. Bernato, (1936) 

20 T.C. 455, relied on. 
Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act (XI of 1922) as amended by secticn g2 


of the Indian Income-tax (Amendment) Act, (VII of 1939) in Application No. 66 
R. A. No. 4—Madras of 1941-42 on its file. 

K. V. Sesha Aiyangar for Appellant. 

T. P. Gopalakrishna Aiyar for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice —This is a reference by the Income-tax Appellate Tribunal, 
Calcutta Bench, under section 66 (1) of the Income-tax Act, and has been made at 
the instance of the Commissioner of Income-tax, Madras. ‘The assessee’s father, 
who died in 1921, was a partner in a money-lending firm carried on in the Federated 
` Malay States. Notwithstanding the death of the assessee’s father, the business 
of the firm was carried on until 1928 when a Panchayat met to decide what was 
payable to the assessee and his brother on account of their father’s share, and the 
amount was fixed at $155,900. The assessee and his brother were minors, and so 
was Meyyappa. Ten years later, another Panchayat was formed for the purpose 
of deciding what interest should be paid on the $155,900 and the panchayatdars 
fixed the amount at $27,000. A sum of $182,900 representing principal and 
interest was paid to the assessee and his brother by way of a hundi on the and 
April, 1938, the hundi being cashed on the gth March, 1938. ‘The assessee’s share 
of the interest came to Rs. 21,153. ‘The Income-tax Officer included this sum as 
income of the assessee for the year 1939-40 and the assessee objected. He contended 
that the Rs. 21,153 represented damages paid to him for the wrongful detention 
of the principal sum to which he was entitled under the award of the Panchayat. 
This contention was accepted by the Income-tax Appellate Tribunal, but as the 
decision involved a question of law, it has referred to this Court for decision the 
following question: 

“ Whether, having regard to the circumstances of the case, the conclusion of the Bench, namely, 

that the amount of Rs. 21,153 received by the appellant was in the nature of damages for wrongful 
detention of the money in the hands of the partner of the appellant’s father and therefore, not assess- 
able, is correct in law ?” ‘ 
In accepting the assessee’s contention that this sum represented damages for the 
wrongful detention of the principal, the Tribunal relied on two cases, Commissioner 
of Income-tax, Bihar and Orissa v Rani Prayagkumari Debit and Beharilal Bhargava v. 
Commissioner of Income-tax®. In our judgment these cases are not in point, and in 
any event the correctness of the decision in the second case is open to doubt. ‘The 
first case had reference to a sum which had been awarded to the assessee in a civil 
suit as damages for the wrongful detention of her movable property. The Patna 
High Court held that as the amount was decreed as damages, it was not a source of 
income within the contemplation of the Act. The second case was decided by the 
Allahabad High Court. There an amount awarded as compensation in land acquisi- 
tion proceedings carried interest, and the question was whether the interest repre- 
sented assessable income. The Allahabad High Court held that it did not, but 
with great respect we find ourselves unable to follow the reasoning. Certainly 
we are not prepared to accept the judgment as a guide to the decision in the present 
case. 

There are two cases which we consider have bearing here, namely, Schulze v. 

S. W. Bensted? and Commissioners of Inland Revenue v. Bernato*. In Schulze v. S. W. 
Bensted*, the- appellant, who was the trustee of an estate, sued the representatives 


1. (1939) I.L-R. 19 Pat. 186, 3. (1915) 7 T.C. 30. 
2. LL.R. (1941) All. 54. 4. (1936) 20 T.C. 455. 
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of a deceased trustee for damages to the estate caused by his negligence, and a 
decree was passed directing the defendants to pay a sum of money with interest 
thereon at the rate of 34 per cent. per annum from the date on which the sum should 
have belonged to the estate. The Surveyor of Taxes claimed that the interest 
‘represented income, but this claim was resisted. The Court of Session held that 
the Surveyor of Taxes was right. In Commissioners of Inland Revenue v. Bernato 
the decision in Schulze v. $. W. Bensted* was approved by the Court 
of Appeal in England. In that case, the respondent inherited certain sums 
in a business which vested in him on attaining majority. After he had attained 
majority, he became a partner in the firm, but soon afterwards the partnership was 
dissolved, and it was agreed that certain securities should be transferred to the 
respondent and certain sums of money paid over to him. He was in fact paid three 
sums of money. On the rst April, 1925, he was paid £2,00,000, on the gist April, 
1926, £3,50,000 and between the 26th April, and 23rd June, 1927, £3,27,250. 
It was found as a fact that these sums, although described as capital sums, did 
represent interest in part. The question was whether the respondent was liable 
to be taxed in respect of the interest portion. It was held that he was. In his 
judgment, Romer, L.J., said : 

“ If he (respondent) had elected to take profits, I cannot see how it could be suggested for a moment 
that any profits he so recovered could be regarded in any shape or form as damages. As we know, 
in the end he elected to take interest in lieu of profits. But any interest that the trustees were directed 
to pay him in addition to the principal sum would not be damages. As pointed out by James, L.J., 
in Vyse v. Foster®, the Court of Equity did not punish trustees who had failed to perform their trust ; 
the trustees would be ordered to pay the interest because in the eyes of equity that interest belonged 
to the plaintiff; it was interest which had been earned, or must be deemed to have been earned, 
by the trustees by the use of the plaintiff’s money.” 

We hold that the sum of Rs. 21,153 represented interest and not damages for the 
wrongful detention of money. Accordingly, the answer to the question referred is 
that the Appellate Tribunal erred in holding that the sum represented damages. 
The Commissioner succeeds and he will have his costs, Rs. 250. 
K.G. ——— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice Kuppuswami AYYAR. 


Muniammal .. Petitioner* 
Ve 
Venkataramanachari .. Respondent. 


Criminal Procedure Code (V of 1898), section 488— Maintenance of wife and child— Wife leading adulterous 
life—No request by father for custody of his child—Wife not entitled to maintenance for herself but only to cost 
of maintenance of the child till father obtains its custody. 

A wife applied under section 488, Criminal Procedure Code, for maintenance for herself and 
her child. It was found that she was living an adulterous life, and that the father had not at any time, 
when his child was living away from him, wanted his child to go to him. 


Held, that the wife was not entitled to any maintenance for herself as she was living an adulterous 
life but that she would be entitled to the cost of maintaining the child till in due process of law the 
father was able to obtain the custody of his child. 


Petition under sections 435 and 439 of the Criminal Procedure Code, 1868, 
praying that the High Court will be pleased to revise the judgment of the Court 
of the Joint Magistrate of Hosur dated 28th November, 1942, and passed in M. C. 
No. 67 of 1942. ; 

T. M. Venugopal Mudaliar for Petitioner. 

T. L. Venkatarama Aiyar for Respondent. 

The Public Prosecutor (V. L.Ethiraj) for the Crown . 

The Court made the following 

ORDER.— This is a petition by the wife of the respondent for maintenance fcr 
herself and her child. That the petitioner is the wife of the respondent and that 





1, (1936) 20 T. C. 455. 2. (1915) 7 T.C. 30. 
3. (1872) 8 Ch. 309 at 333. 
* Cr. R. C. No. 157 of 1943. 5th August, 1943. 
(Cr. R. P. No. 136 of 1943). i 
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the child is his are not disputed. As soon as the petition came on for hearing the 
respondent stated that he would await the result of a caste panchayat as regards 
the chastity of the petitioner and then state what he had to state. He subsequently 
pleaded that she was leading an unchaste life. Evidence was let in and the Joint 
Magistrate of Hosur found that she was leading an unchaste life and dismissed the. 
petition. 


On facts I do not think the learned Magistrate was wrong. A number of 
witnesses spoke to the fact that the petitioner was living with another man in a 
house built by him as husband and wife There was also an enquiry by the caste 
panchayat and she was ex-communicated. 


I agree with the finding of the Magistrate that the petitioner was living an 
adulterous life and was therefore not entitled to maintenance. 


But with regard to the child, it is admittedly the child of the respondent and 
the claim is made only from the date of the petition. It is stated on the authority 
of the ruling in Parvathi v Ramaswami Rowth1, that since the respondent had not 
neglected to maintain the child, he was not bound to pay maintenance to the child. 
But there the child was 13 years old and the girl did not want to return to her father 
and insisted on staying with her mother. Here it does not appear that the child 
had any such option. It has not been stated by the respondent that at any time 
when the child was living away from him he wanted the child to go to him. It is 
pointed out in Vaidhilinga Ayyan, in the same volume of Weir at p. 630,that where the 
woman has the custody of the son and has to maintain him she will be entitled to 
an allowanceon his account. Applying the principles of this ruling, the wife will be 
entitled to the costs of maintaining the child till in due process of law the respondent 
is able to obtain custody of the child. The order of the lower Court is modified 
by directing the respondent to pay the petitioner maintenance at Rs. 4 per mensem 
for meeting the costs of maintaining her daughter from the date of the petition. 


V.S. — Order varied . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CHANDRASEKHARA AYYAR. 


Kolluri Subba Rao of Rajahmundry .. Appellant” 
2. 
Kolluri Subba Rao ; .. Respondent, 


Mesne profits—Court-fee paid by plaintiff on amount decreed by final decree—No mention in final decree that 
plaintiff was entitled to recover it from defendants—Right. of plaintiff to so recover is implicit in the decree. 

A plaintiff is entitled to recover in execution from the defendants the court-fee that he paid on 
the amount of mesne profits ascertained as due to him and decreed in his,favour by the final decree, 
The fact that the final decree did not mention that the plaintiff would be so entitled cannot mean 
that there was no award of any such relief to the plaintiff. The final decree can only provide for 
payment of court-fee by the plaintiff who is the person entitled to recover the mesne profits, but it is 
not to be expected that the decree will go further and say that, if the plaintiff pays such court-fee, 
the defendants would be liable for the same. This is implicit in the decree and in the provisions of 
the Court-Fees Act which refers to the analogy ofa suit brought for the amount of mesne profits 
ascertained to be due. 

Appeal against the order of the Court of the Subordinate Judge of Rajah- 
mundry dated 11th December, 1941, and made in E. P. No. 195 of 1941 in O. 


S. No. 8 of 1923. 
C. Rama Rao and N. Narasimham for Appellant. 
V. Viyyanna for Respondent. 
The Court delivered the following 


Jupcment.—The first question raised in this appeal by the plaintiff is whether 
he is not entitled to recover from the defendants the court-fee that he had to pay 
A aana a a a a SE e 
1 (18935) 2 Weir’s Law of Offences and Criminal Procedure, 630. 
*A, A. O. No, 265 of 1942. arst April, 1943. 
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on the amount of mesne profits ascertained as due to him and decreed in his favour 
by the final decree. The objection to the claim which found favour with the 
Subordinate Judge is that the decree itself does not mention that the plaintiff is 
entitled to recover this court-fee from the defendants and that so long as the decree 
is silent on the subject it should be deemed that there was no award of any such 
relief to the plaintiff. According to the Subordinate Judge, the remedy of the 
plaintiff would seem to lie in an amendment of the decree asking that provision 
should be made for payment by the defendants of the court-fee to be paid by the 
plaintiff as a condition precedent for recovering the amount of mesne profits ascertain- 
ed and decreed. 


The suit was one for partition and delivery of possession of the plaintiff’s share, 
Apparently there was a preliminary decree in favour of the plaintiff directing parti- 
tion and an enquiry as to mesne profits. Where a decree directs an enquiry into 
mesne profits and a final decree is passed in accordance with such an enquiry, the 
decree shall not be executed until such fee is paid as would have been payable on 
the amount claimed in execution if a separate suit had been instituted therefor. 
There can be no doubt that, if the plaintiff had filed the suit for the recovery of this 
sum of money, paying the court-fee thereon, the defendants would be liable to 
make good the court-fee as and by way of costs. ‘The final decree can only provide 
for payment of the court-fee by the plaintiff, who is the person who is entitled to 
recover the amount of mesne profits, but it is not to be expected that it will go 
further and say that, if the plaintiff pays such court-fee, the defendants would be 
liable for the same. ‘This is implicit in the decree and in the provisions of the 
Court-Fees Act which refers to the analogy of a suit brought for the amount of mesne 
profits ascertained to be due. 


As a matter of fact, the point is not bare of authority. It was considered in 
Parasuram Byas v. Atchutarama Rao1, where it was held that the plaintiff was entitled 
to recover by way ofexecution the court-fee paid by him on the excess amount decreed 
to him in a suit for accounts. Mr. Viyyanna sought to distinguish that case 
from the. present on the ground that there were no preliminary and final decrees 
as in that case, but only one decree under which there was the clause that the 
plaintiff could not execute the decree in his favour unless he paid the further court- 
fee. I am not able to see how the existence of two decrees makes any difference. 
What is now being executed is the final decree which provides that the plaintiff 
could not recover in execution the amount of mesne profits without paying additional 
court-fee. But I do not think that the learned advocate is right in his supposition 
that there was only one decree in that suit. It was a suit for an account of the 
administration of an estate and in such a suit, there is almost invariably a preliminary 
decree directing accounts to be taken and a final decree awarding amounts to the 
parties on the basis of such accounts on enquiry. I hold that the plaintiff is entitled 
to recover from the defendants the court-fee paid by him on the amount of mesne 
profits awarded under the decree. 


The second point raised by the appellant is that he is entitled in execution 
to vakil’s fee, not merely on the Court fee and the costs of execution, but also on 
the entire sum awarded to him as mesne profits. Obviously the appellant is not 
right here. His execution petition makes allowance for the sum of Rs.3,100 depo- 
sited by the defendants in Court and seeks the recovery only of the balance. 
Therefore, the amount involved in the execution petition is not the total sum, 
but what is sought to be recovered. The vakil’s fee must be calculated on this 
basis and he is entitled to get pleader’s fee only on Rs. 292-3-8. 


The appeal is allowed to the extent indicated above. The respondents will 
pay the appellant’s costs. 

Leave to appeal is refused. . 

V.S. ne 5 Appeal allowed in part, 
a aa aaa yea aan maan maagama amana aaa ama 

< I, (1942) 2 M.L.J. 673. 
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[PRIVY COUNCIL] 
(On appeal from the High Court of Judicature at Madras). 
PRESENT :—LorRD ATKIN, Lorp THANKERTON, LORD CLAUSON, SIR GEORGE 
RANKIN AND SIR MADHAVAN Narr. 


District Board of West Tanjore .. Appellant* 
v. 
Secretary of State .. Respondent. 


Madras Irrigation Cess Act (VII of 1865), section 7 (a), Proviso (r)—-Liability to pay water cess in respect 
of inam lands—Construction of compromise relating thereto. 

The District Board of West Tanjore as the manager of certain inams filed a suit against the Secre- 
tary of State for the refund of water cess collected on the ground that, the contingency contemplated 
by the parties in an earlier compromise of 1923 in a similar dispute whereon refund was to be granted, 
had happened. The said compromise was in these terms: “ That the plaintiff shall continue to pay 
water cess as usual in respect of the suit villages, subject to the condition that, if the Privy Council 
should decide in any case that may hereafter be taken to it that the decision in the Urlam case, (1917 
33 M.L.J. 144: L.R. 44 I.A. 166: I.L.R. 40 Mad. 886, is applicable to inam villages, and 7) 
acçordingly, the water cess in the present case is not leviable, the defendant shall refund to the 
plaintiff the water rate so found not to have been leviable if levied, up to ten years past.’ It was 
contended that the decisionin the Urlam case was held by the Privy Council to be applicable to 
inams in general in the Viranvayal case, (1933) 64 M.L J. 715 (P.C.). 

Held, (1) that, it had not been decided in the Viranvayal case, that the decision in the Urlam case, 
was applicable to inam villages in general and that there was neither express reference to the Urlam 
decision, in the Viranvayal case, nor any reference by implication to the principles embodied in it, 

(2) that Subbarayudu’s case, (1931) 62 M,L.J. 213: L.R. 59 LA. 56 : I.L.R. 55 Mad. 268 (P.O) 
which referred to the Urlam decision, was used in the Judgment in the Viranvayal case, only to sup- 
port the proposition that where as a fact the riparian owner owns the bed of the stream ad medium 
filum, the river could not be said to belong to the Government and soit could not be said that in 
following Subbarayudu’s case, in the Viranvayal case, there was in effect an application of the Urlam 
decision to the Viranvayal “case. 

that the decision in the Swamigal case, (1942), 2 M.L.J. 367 : L.R. 69 LA,22: ILR 
(1942) Mad. 893 (P,G ), being subsequent to the Viranvayal case, the specific decision relied on by 
the plaintiff, could not be availed of for construing the terms of the compromise. 


C. S. Rewcastle and P. V. Subba Rao for Appellant. 

J. Millard Tucker and S. P. Khambatta for Respondent. 

Their Lordships’ Judgment was delivered by 

SIR Mapuavan Narr.—These are consolidated appeals from a judgment and 
three decrees of the High Court of Judicature at Madras, dated 12th August, 19407 
which affirmed a judgment and three decrees of the Subordinate Judge of Tanjore 
dated 29th March, 1937, by which the plaintiff’s suits were dismissed. The appellant 
before the board is the plaintiff—the District Board of Tanjore West. The res- 
pondent is the defendant—the Secretary of State for India. The Rajas ofTanjore 
had granted certain villages as entire inams for the support of chatrams (religious 
endowments) which are now under the management of the appellant. These 
inams had been duly recognised and confirmed by the British Government. The 
appeals arise out of suits instituted by the appellant, as manager of the inams, for 
the refund of water cess collected by the respondent under the Madras Irrigation 
Cess Act (VII of 1865), hereinafter called “the Act,” for faslis 1333-1342 (1923- 
33), 1343 (1933-34) and 1344 (1934-35). 

It may be stated at once, that what their Lordships have to decide in these 
appeals is not whether the water cess had been collected from the appellant legally 
under the Act, but whether the contingency contemplated by the parties in a 
compromise entered into between them on 2oth September, 1923, in O. S. No. 82 
of 1921 and O. S. No. 95 of 1921 (Court of the Subordinate Judge, Tanjore) which 
were transferred to the District Court of Tanjore, as O. S. Nos. 1 and 2 of 1923, 
has or has not happened ; for if their Lordships hold that it has happened, then the 
appellant will succeed ; if they hold otherwise, then the appeals will fail. In 1921, 
the District Board of Tanjore brought two suits (O. S. No. 82 of 1921 and O. S. No. 
95 of 1921) for refund of water cess alleged to have been illegally collected in respect 
of the suit villages in two faslis 1329 (1919-20) and 1330 (1920-21). The defendant 
resisted the claim on various grounds. It is not necessary to refer to the contentions 
of the parties. It is sufficient to say that the suits were compromised before the 


*P. C. Appeal No. 26 of 1942. 15th April, 1943. 
(1941) 1 M.L.J, 378, 
41 
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District Court of Tanjore on 20th September, 1923, and a decree was made in terms 
of the compromise in both suits. The compromise was as follows : 

“ That the plaintiff shall continue to pay water cess as usual in respect of the suit villages, subject 
to the condition that, if the Privy Council should decide in any case that may hereafter be taken to it 
that the decision in the Urlam case is applicable to inam villages, and if, accordingly, the water cess 
in the present case is not leviable, the defendant shall refund to the plaintiff the water rate so found 
not to have been leviable if levied, up to ten years past.” 

Bala Surya Prasada Rao v. Secretary of State 1 is the decision referred to, as the 
decision in the Urlam casel. In 1924, the Rameswaram Devasthanam, as trustee of a 
temple, brought a suit for declaration that the temple was entitled to free irrigation, 
in respect of the inam village of Viranvayal (Tanjore District) situate on the left 
bank of the river Korayar, from which water was taken to the village lands by a 
channel the works of which were under the Government control. The case came 
up on appeal before the Privy Council. Following the decision of the Board in 
Secretary of State v. Sannidhiraju Subbarayudu*, the Privy Council held that the owners 
of Viranvayal were not liable to water cess as they were riparian owners and owned 
the soil of the river ad medium filum, and that the river could not be said to belong 
to the Government. The judgment was pronounced on-goth February; 1933, and 
is reported in Secretary of State v. Subramania Aiyar?. The Board confirmed the 

judgment of the High Court. This case, Secretary of State v. Subramania Aiyar? will 
hereinafter be referred to, for convenience, as the Viranvayal case*. The village of 
Viranvayal is not situated inside a zamindary, but lies outside in a non-zamindary 
tract, like the villages in the present case. 

By letter dated 23rd June, 1933, the plaintiff brought it to the notice of the 
Government of Madras that in view of the above decision of the Privy Council the 
plaintiff has, under the terms of the compromise decree in O. 5. Nos. 1 and 2 of 1923, 
become entitled to a refund of the water cess collected in respect of the plaint villages 
for ten faslis past, and also requested that collection of water cess of the said villages 
in future might be stopped. By their reply, dated 18th July, 1933 (G.O. Mis. No. 
1275, Revenue Department) the Government stated that in the above decision the 
Privy Council has given no ruling as to the applicability of the Urlam decision? to 
whole inam villages and they accordingly declined to pass orders as desired by the 
plaintiff ; see para. 9 of the plaint. In these appeals, the appellant contends, as 
was contended in the Courts in India, that the contingency contemplated by the 
compromise mentioned above, has happened as a result of the decision in the 
above-mentioned Viranvayal case®, and that, in consequence, the District Board is 
entitled to the relief claimed in the suit. In view of this explanation of the contin- 
gency, the question for determination in these appeals may be restated in a different 
form as follows : “ Whether the decision of the Privy Council in the Viranvayal case? 
is to the effect that the decision of the Privy Council in the Urlam caset is applicable 
to inam villages in general.” Both Courts in India have held that such is not the 
effect of the decision in the Viranvayal case”. 

In 1865 the Government passed the Madras Irrigation Cess Act, with a view to 
obtain a fit return for the expenditure incurred in the construction of irrigation 
works, from landlords and tenants to whom such works had proved beneficial. 
Shortly stated, under proviso (1) to section 1-A,of the Act, the Government are 
entitled to levy a separate cess for water, if the water with which the lands are 
irrigated is supplied or used from any river, stream, channel, tank or work belonging 
to, or constructed by, Government, provided that the zemindar or inamdar 
whose land is so irrigated is not entitled by virtue of any engagement 
to irrigation free ` of separate charge. At the permanent settlement 
with the zemindars, and also atthe inam settlement with the inamdars, 
lands granted to them were classified as so many acres dry, wet, garden and 
poramboke (unassessed waste), in order to ascertain their yield to fix. the Govern- 
ment demand—peishkush or quit rent. After the settlements, there had been a 
gradual extension of wet cultivation in the zamindaris and inam villages, with 


1. (1917) 33 M.L.J. 144: L.R. 44 I,A. 166: I.L.R. 55 Mad. 268 (P.O). 


I.L.R. 40 Mad: 886 (P.C.). 3. (1933) 64 M.L.J. 715 (P.C.). 
2, (1931) 62 M.L.J. 213: L.R. 59 I.A. 56: 
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water taken from the Government sources of irrigation. Accordingly, the Govern- 
ment began to levy water cess in such cases for wet cultivation in excess of the 
mamool extent classified as wet at the settlements. In the litigation that followed 
as a result of this measure between inamdars and zemindars on the one hand, and 
- the Government on the other hand, the Madras High Court held that the levy 
was legal with respect to both inam (see Chidambara Rao v. Secretary of State!) and 
zemindari villages (see Kandukuri Mahalakshmamma v. Secretary of State®)—-not, how- 
ever, without differences of opinion amongst the Judges (see Secretary of State v. 
Fanakiramayya*). 

The decision of the High Court in Kandukuri Mahalakshmamma v. Secretary of 
State? came on appeal before the Board and was set aside in the well-known 
decision referred to as the decision in the Uvlam caset. It was there held, 
that the permanent settlement made with the zemindars was an en- 
gagement within the meaning of proviso (1) to section 1 of the Act; 
that the effect of the settlement was to vest the channels, with their 
head sluices and the tanks or reservoirs in the zemindars through or within whose 
zemindaris the same respectively passed or were situate; and that the zemindar 
and the inamdars holding under him were entitled by right of easement to take water 
from the river belonging to Government, not by reference to the extent of land 
at the time of the settlement, but by reference to the nature of the sluices and 
channels ; that the cess for water was in the nature of a land tax and that so long 
as the easement right as indicated in the judgment was not enlarged the cess could 
not be levied for the excess water taken for irrigation without breach of the obli- 
gation, undertaken by Government by the permanent settlement, not to increase 
the jamma then fixed. The meaning of the terms “river or stream belonging to 
Government ” was not discussed by their Lordships. The river “ Vamsadhara ”’ 
was assumed to belong to the Government, though the question was considered 
also, on the assumption that the river did not belong to them. The meaning of the 
terms “ river belonging to Government ” came up for decision later in Secretary of 
State v. Sanndhiraju Subbarayudu’. 


It will be observed that the decision in the Urlam case* did not deal with the 
right of inamdars as such, to take excess water from a Government source, for the 
irrigation of inam villages, as the inams in the case were situate within the zemindari 
and were covered by the Urlam sannad. The actual decision is, therefore, inappli- 
cable to the present case where the inams are not situate within any zemindari 
but lie in ryotwari tracts. This is conceded by the appellant’s learned counsel, 
his argument being that the principles of the decision would apply to such cases 
also and have been actually applied in the decision in the Viranvayal case®. What 
their Lordships have to decide is not the general question, whether the principles 
of the decision in the Urlam caset would apply to such cases also, but the narrow 
one, whether the principles have been actually applied in the Viranvayal case®. In 
Secretary of State v. Sannidhiraju Subbarayudu®, the Privy Council applied the principles 
laid down in the Urlam caset to certain inams situated within a zemindary, which 
had been granted after the permanent settlement ; and decided that the property 
in land bound by a river even if the river be tidal and navigable, has inherent in 
it the riparian right to take water for irrigation and that on a permanent settlement 
that right is included in the property without being specially mentioned being not 
an easement but a natural right. Their Lordships also decided that 

“ ¢a river is one belonging to the Government’ for the purposes of section 1 of the Act, if at the 
point at which the water is taken, the bed of the river belongs to the Government, and that is so, 
when the Government is proprietor of the land abutting on the river on both sides, or where the river 
is tidal and navigable.” 

It is conceded that the case also does not expressly cover the case of inam villages 
outside a zemindary, but it is submitted before the board that the doctrine of riparian 


1. (1902) I.L.R. 26 Mad. 66. I.L.R, 40 Mad. 886 (P.C.) 
2. (1910) 20 M.L.J. 823 :,1.L.R. 34 Mad. 5. (1931) 62 M.L.J. 213: L.R. 59 LA. 56: 
295. O BA I.L.R. 55 Mad. 268 (P.C.). - 


3. (1913) 24 M.L.J. 365 : I.L.R. 37 Mad. 322.. 6, (1933) 64 M.L.J. 715 (P.G.) 
4. (1917) 33 M,L.J. 144: L.R. 44 I.A. 166: 
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rights enunciated in the case would apply by implication to inam villages and 
that this was decided in the Viranvayal case} to which their Lordships will now 
refer. The material portion of the judgment—which contains the necessary facts, 
and the decision thereon—delivered by Lord Atkin is as follows : 

“The first was as to whether this river from which the water was derived for irrigation belonged 
to the Government. That was a point which had been in controversy in principle for a considerableé 
time in Madras. The facts in this case were that the temple authorities were riparian owners and’ 
that they owned the soil of the river ad medium filum. It has been finally decided by the judgment of 
this board in Secretary of State v. Sannidhiraju Subbarayudu?, that where the riparian owner owns the 
bed of the stream up to the medium filum the river could not be said to belong to the Government, in 
- other words if the Government sought to establish that the stream belonged to them they would 
have to show that they owned the whole bed of the river, The claim of the Government for payment 
of cess, therefore, failed in that respect and was not contended for before their Lordships.” 

Their Lordships next held that the ‘ water? was not supplied from works cons- 
tructed by Government. The suits now under appeal relate to inam villages 
situated outside a zemindari (that is, in a non-zamindari tract) and confirmed as 
valid inams by the inam commission. The argument of the learned counsel to 
the effect that the Privy Council in the Viranvayal case} have decided that the 
decision of the Urlam case? applies also to inam villages in general is thus stated in 
ground No. 5 of their case : 

“No. 5. Because the Urlam case? has been the basis of all subsequent decisions of the Privy . 
Council and the principles propounded there were applied to Subbarayudu’s case? and as Subbarayudu’s 
case? was followed in Viranvayal case! there was thus in effect an application of the Urlam decision? in 
the Viranvayal case also.” 

The Subordinate Judge held that the extent of engagement in the case of inams _ 
must depend on the nature of the grant or the terms of the inam settlement in 
each case, that a consideration of the question did not arise at all in the Viranvayal 
case? having regard to the fact that the Government did not press the contention 
that the river belonged to the Government ; and that it was not shown that water 
was supplied from a work constructed by Government. He therefore rejected the 
appellant’s contentions. On appeal, the High Court after discussing the scope 
of the decision in Viranvayal caset held that there was no express decision that the 
principle in the Urlam decision? applied to inams also in that case and that it was 
decided on the . 


“ only ground that the Government could claim the river to belong to them only if they showed 
that they owned the whole bed of the river, and not on the basis of any grant of lands abutting the 
river which carried with it easementary or riparian rights as in the Urlam case? and in Subbarayudu’s case, * 

In the result, they also rejected the appellant’s contentions. ‘Their Lordships 
are in accord with the reasoning of the\High Court. In these appeals, as already 
stated, they are not concerned with the question whether from the principles applied 
by the board in the Urlam case? which applied to zemindari lands and inams in a 
zemindary, an inference may be drawn that those principles would apply to inams 
outside zemindaries also, that is, to inams in general, but are concerned only with 
the question whether those principles have as a matter of fact been applied to such 
inams in the Viranvayal case1. It was heldin the High Court by Ramesam and 
Madhavan Nair, JJ., that those principles would apply to such inams also (see 
Yahya Ally Saheb v. Secretary of Siate*) and this decision has been followed in subse- 
quent decisionsin Madras. This board has now held in Secretary of State v. Sri 
Varada Thirtha Swamigal®, approving the principles of those decisions and const- 
ruing the terms of the grant that the principles of the Urlam decision? would 
apply to inams also ; but this decision being subsequent to the Viranvayal case 
the specific decision relied on by the appellant in the compromise cannot be 
availed of for construing the terms. 

The short question for their Lordships’ decision is whether it has been decided 
in the Viranvayal case! that the decision in the Urlam case? is applicable to inams in 
general, Their Lordships are of opinion that it has not been so decided. There is 


Ï; aa 64 M.L.J. 715 (P.C.). I.L.R. 40 Mad. 886 (P.C.). 
2. (1931) 62 M.L.J.213 : L.R. 59 I.A. 56: 4. (1928) 53 M.L.J. 769. 
J.L.R. 55 Mad. 268 (P.O). . (1942) 2 M.L.J. 367 : L.R, 69 I.A, 22: 
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no express reference to the Urlam decision’ in the Viranvayal case?, nor is there any 
reference by implication to the principles embodied in it. Subbarayudws case®, 
which referred to the Urlam decision!, was used in the judgment in the Viranvayal 
case? only to support the proposition that where as a fact the riparian owner Owns 
the bed of the stream ad medium filum, the river could not be said to belong to the 
Government. The facts of the case have already been stated. Only two points 
were dealt with in the Viranvayal case®. The first was, whether the river from which 
water was derived for irrigation belonged to the Government, and the second, 
whether the water was supplied from works constructed by the Government. The 
first was not pressed by the Government and the second was found against them. 
Having regard to the fact that half the bed of the river belonged to the inamdars, 
the Government were unable to contend that the river belonged to them. As 
stated in the judgment of the board, if the Government sought to establish that 
the stream belonged to them, they would have to show that they owned the whole 
bed of the river. As they were unable to show this, evidently because the facts 
were otherwise, their Lordships held that the claim of the Government for water 
cess failed. The High Court have shown that the Government could not have 
taken up any other position consistent with the pleadings in the case. Their 
Lordships have no doubt that the board did not decide in the Viranvayal case? that 
the inamdar as riparian owner owned half the bed of the river and was thus entitled 
to irrigate free of separate charge. This appears to be clear from what the learned 
counsel for the Government stated, namely, that he was unable to contend that water 
was taken from a river belonging to Government. Itfollows that in the circumstances 
the argument in ground No. 5 of the appellant’s case that as Subbarayudu’s case? was 
followed in the Viranvayal case®, there was in effect an application of the Urlam 
decision! to the Viranvayal case? also must be rejected. In this view their Lordships 
hold that they are not satisfied that the contingency contemplated in the compro- 
mise of 20th September, 1923, has happened. The appeals, therefore, fail, and 
their Lordships will humbly advise His Majesty that they should be dismissed with 
costs. 
Solicitors for Appellant : Harold Shephard. 
Solicitors for Respondent : Solicitor, India Office. 


V.S. Appeals dismissed 





[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Calcutta.) 
PRESENT :—Lorp ATKIN, Lorp RUSSELL OF KILLOWEN AND LORD PORTER. 


Indian Iron and Steel Qo., Ltd. .. Appellant™ 
v. 
Commissioner of Income-tax, Bengal .. Respondent. 


Income-tax Act (XI of 1922), sections 10 (2) (vi) and 26 (2)—Unabsorbed depreciation allowances—Not 
available to the successor in business. 

By an agreement dated 8th September, 1936, the Indian Iron Company, Ltd., acquired and 
took over the whole of the property and assets of the Bengal Iron Company, Ltd., as existing on the 
date of transfer (2nd December, 1936). From the 3rd December, 1936, the Indian Iron Company 
carried on the business previously carried on by the Bengal Iron Company as part of and in combi- 
nation with its own existing business and the Bengal Company ceased to carry on business and went 
into voluntary liquidation. 

On a question as to the principle upon which depreciation is to be computed and allowed in the 
case of such a change, 

Held, that the word ““assessee” in the proviso to section 10 (2) (vi) of the Income-tax Act does 
fot include the predecessor as well as the successor so as to enable the allowances to the predecessor to 
be claimed by the successor. Moreover the allowances, in addition to being given in respect of depre- 
ciation of buildings, etc., being the property of the assessee is to be calculated on the original cost to 
the assessee. The cost to the assessee may mean cost to the predecessor so long as he continues to be 
the owner of the property as in the case in Commissioner of Income-tax, Bombay Presidency v. Mazagaon 
I a AR BE NEE lc AS SENET an 


1. (1917) 33 M.L.J. 144: L.R. 44 I.A. 166: 3. (1931) 62 M.L.J. 213 : L.R. 59 L.A. 56: 
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Dock, Ltd., Bombay, I.L.R. (1 938) Bom. 374. But once the property has passed to the successor he 
is the assessee and the depreciation is to be calculated on the cost to him and there is no reason for 
holding that the cost to the predecessor is thereafter to be adopted as the basis of depreciation. 

The Commissioner of Income-tax, Madras v. Buckingham and Carnatic Company, Ltd., Madras, (1935) 
69 M.L.J. 879 : L.R. 63 LA. 74: I.L.R. 59 Mad. 175 (P.C.), relied on and Re Kamalapal Motilal, 


(1939) 7 I-T.R. 374, overruled. 
The object of section 10 is not to bolster up unsuccessful businesses ; itis merely to protect them 


in the hands of those who find the capital against undue taxation. 

Accordingly the unabsorbed depreciation allowance of the predecessor cannot be added to that 
of the successor and even in a case where the only business concerned is that which is transferred it 
cannot be said that the business when transferred carries to the purchaser unabsorbed allowances. 

On appeal from the judgment of the High Court of Judicature at Fort 


William, Calcutta. 

Roland Burrows, Reginald Hills and W. W. K. Page for Appellant. 

J. Millard Tucker, U. Sen Gupta and N. E. Mustoe for Respondent. 

Their Lordships’ Judgment was delivered by 

Lorp PORTER.—The appellant is a company incorporated and registered 
under the Companies Act in the year 1918. It carried on the business of an iron- 
founder and steel maker at Hirapur in the Province of Bengal. By an agreement 
dated 8th September, 1936, made between the appellant and a company named 
the Bengal Iron Company, Ltd., the former agreed to acquire and take over the 
whole of the property and assets of the latter as existing on the date of transfer. 
This second company was incorporated and registered in England and had carried 
on at Kulti in the same Province a business similar to that of the appellant. On 
and December, 1936, in pursuance of this agreement, and after it had been sanctioned 
by the High Court in England, the Bengal Company transferred to the appellant 
the whole of its undertaking and assets, and from grd December, (1) the appellant 
carried on the business previously carried on by that company as part of and in 
combination with its own existing business, and (2) the Bengal Company ceased 
to carry on business and went into voluntary liquidation. In addition to the 
provisions already set out, the agreement of 8th September contained (inter alia) 
a further clause assigning, “‘so far as capable of being assigned, any claim which 
the Bengal Company may have in respect of unabsorbed depreciation allowances.” 
These allowances are those specified in section 10, Income-tax Act, 1922, a section 
which, so far as is material, contains the following provisions : 

“io. (1) The tax shall be payable by an assessee under the head ‘ Business ” in respect of the 
profits or gains of any business carried on by him. 

(2) Such profits or gains shall be computed after making the following allowances, namely : 

(i) any rent paid for the premises in which such business is carried on, provided that, when 

any substantial part of the premises is used as a dwelling house by the assessee, the allowance under 
this clause shall be such sum as the Income-tax Officer may determine having regard to the propor- 


tional part so used ; 

(#2) in respect of repairs, where the assessee is the tenant only of the premises, and has undertaken 
to bear the costs of such repairs, the amount paid on account thereof, provided that, if any substantial 
part of the premises is used by the assessee as a dwelling-house, a proportional part only of such amount 
shall be allowed ; 

(vi) in respect of depreciation of such buildings, machinery, plant, or furniture being the 

property of the assessee, a sum equivalent to such percentage on the original cost thereof to the 
assessee as may in any case or class of cases be prescribed : 
bri Provided that : 
“aa (a) the prescribed particulars have been duly furnished ; (b) where full effect cannot be given 
to any such allowance in any year owing to there being no profits or gains chargeable for that year, 
or owing to the profits or gains chargeable being less than the allowance, the allowance or part of the 
allowance to which effect has not been given, as the case may be, shall be added to the amount of the 
allowance for depreciation for the following year and deemed to be part of that allowance, or, if there 
is no such allowance for that year, be deemed to be the allowance for that year, and so on for succeeding, 
years ; and (c) the aggregate of all such allowances made under this Act or any Act repealed hereby, 
or under the Income-tax Act, 1886, shall, in no case, exceed the original cost to the assessee of the 
buildings, machinery, plant, or furniture, as the case may be ; 

(vii) in respect of any machinery or plant which, in consequences of its having become obsolete, 
has been sold or discarded, the difference between the original cost to the assessee of the machinery 
or plant as reduced by the aggregate of the allowances made in respect of depreciation under clause (vi), 
or any Act repealed hereby, or the Income-tax Act, 1886, and the amount for which tlie machinery 
or plant is actually sold, or its scrap value ; 

(vit-a) in respect of animals which have been used for the purposes of the business otherwise 
. than as stock in trade and have died or become permanently useless for such purposes, the difference 
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between the original cost to the assessee of the animals and the amount, if any, realised in respect of 
the carcases or animals.” 

In a case where a company continues to carry on its own business the principle 
for computation of these allowances is reasonably well settled, but where one 
company absorbs another at the end or in the course of a current fiscal year diffi- 
culties have from time to time arisen as to the correct allowances to be made. ‘The 
statutory provision dealing with the liability to tax of a company whose business is 
transferred at these times is contained in section 26 (2) of the same Act and is as 
follows : 

“96. (2) Where, at the time of making an assessment under section 23, it is found that the 
person carrying on any business, profession or vocation has been succeeded in such capacity by another 
person, the assessment shall be made on such person succeeding, as if he had been carrying on the 
business, profession or vocation throughout the previous year, and as if he had received the whole 
of the profits for that year.” 

The question for their Lordships’ determination is to ascertain the true cons- 
truction to be placed upon the two sections quoted when read together and to 
determine the principle upon which depreciation is to be computed and allowed 
in the case of such a change. After the amalgamation of the two companies an 
assessment was made upon the appellant company for the year 1937-38, based 
upon the figures of the previous year, 1st April, 1936 to gist March, 1937, the 
year in which the transfer took place. Against this assessment, the Indian company 
appealed and the Assistant Commissioner of Income-tax made an altered assessment 
which has been summarised in a case afterwards stated by the Commissioner on 
19th December, 1940. Before the summarised conclusions arrived at by the Assis- 
tant Commissioner are set out, it is desirable to state the relevant facts and the 
contentions put forward on behalf of each of the parties. 


Up to the time of the amalgamation, neither company had been very successful, 
with the result that each had acquired under section 10 (2) (vi) a large unabsorbed 
depreciation allowance. By the end of the fiscal year 1935-36, this allowance in the 
case of the Bengal Company had reached the figure of Rs. 85,45,150 and in the 
case of the Indian Company amounted to Rs. 62,00,775. Admittedly as at that 
date each of those two separate companies could have claimed to set off against 
any future profit made by it the depreciation allowance to which it was then entitled. 
The question now in dispute arises as to the amount of benefit to which the combined 
companies, if they may be so described, are entitled at the end of the next fiscal 
year and how much of that amount can be carried on to future years. ‘The appellant 
maintained that it must be assessed under section 26 (2) in respect of the business 
of the Bengal Company as if it had been carrying on that business as a separate 
activity for the whole year and had received the whole of the profits for that year. 


The profits, it is alleged, of the Bengal Gompany’s business had to be ascertained 
up to the end of and December, 1936; to those profits must be added the proper 
proportion of the profits of the combined businesses attributable to the Bengal 
Company’s portion of it, calculated in accordance with the method adopted in 
Bell v. National Provincial Bank of England1. From the total yearly profits of that 
business, ascertained in that way, the appellant was entitled to have the advantage 
of deducting the previously ascertained unabsorbed depreciation allowance of 
Rs. 85,69,148, and also further depreciation allowances for the current year, calculat- 
ed over the whole of the period upon the original cost to the Bengal Company 
of the assets upon which depreciation was allowable. Similarly, it was said, with 
reference to the Indian Company the profits must be ascertained by the same 
method of computation, and were subject to the deduction of the original unabsorbed 
depreciation allowance allotted to that company of Rs. 62,00,775, together with 
the appropriate depreciation for the current year calculated upon the same principles 
as those adopted in the case of the other company. ‘The profits and allowances 
having been ascertained in this way, the appellants contended that the lesser sum 
that is, profits, should be deducted from the greater, that is, the unabsorbed depre- 





1. (1904) 1 K.B. 149. 
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ciation allowance, and the resultant figure carried forward to the next year, the 
appellant being thus entitled to the future benefit of both sets of unabsorbed depre- 
ciation allowance as a deduction from its future profits. 


The respondent, on the other hand, asserted that the correct method to adopt 
was to find the profits of the Bengal Company for the 8th months from 1st April 
to 2nd December, 1936, and to deduct the resultant figure from the unabsorbed 
depreciation allowance standing to the credit of that company on 1st April, 1936, 
together with the further proper depreciation to be allowed to that company for 
the same 8 months, calculated on the original cost of those assets to that company. 
This calculation admittedly would result in a minus figure, but, said the income-tax 
officials, no further benefit of this unabsorbed depreciation was to be given to 
anyone. So far as the Indian Company was concerned, it was to enjoy the advantage 
of (1) depreciation allowance for the whole year in respect of its original buildings, 
etc., calculated on the cost of those assets to it; (2) depreciation allowance for the 
period 3rd December, 1936 to 31st March, 1937, on the assets acquired from the 
Bengal Company, calculated not on the costs to that company, but on the price 
at which the Indian Company acquired them from that company; and (3) its 
own unabsorbed allowance carried forward from the beginning of the fiscal year. 
From these three sums added together was to be deducted the profits of the business— 
meaning thereby the profits of the Indian Company (if any) for the whole year, 
together with those of the acquired business for the period grd December, 1936, to 
gist March, 1937. ‘The resultant sum would still be a minus quantity and would 
remain asan unabsorbed depreciation allowance to the credit of the Indian 
Company, but the benefit of the unabsorbed balance of the other company could 
not be used to diminish future income-tax returns of the Indian Company. 


The contentions of each party as applicable to the present case can be set 
out with substantial accuracy by quoting from the figures in the stated case. The 
company in! their return claimed the following sums as admissible by way of depre- 
ciation : 


(a) Depreciation of the two companies for the year 1936-37 .. 23,49,815.0 o 
(b) Unabsorbed depreciation of the Indian Company .. 62,00,775 O © 
(c) Unabsorbed depreciation of the Bengal Company .. 85,69,148 o o 

Total .. 1,71,19,738 0 o 


The Appellate Assistant Gommissioner’s conclusions were as follows :— 
(i) BENGAL [Ron Company. 


(a) Depreciation allowance in respect of the original property 
of the Bengal Company for 8 months from the rst April to 


the 2nd December, 1936 -. 862,329 0 o 
(b) Unabsorbed depreciation allowance as above .. 85,45,150 o o 
Total -» 94,007,479 O o 
Less profits of the business for this period .- 3,76,162 0 o 
Depreciation allowance left unabsorbed +» 90,31,317 O 0 
(ii) INDIAN [Ron AND STEEL COMPANY. 
(a) Depreciation allowed in respect of the original property of 
the Indian Company for the year 1936-37 .. 7,600,077 0 0O 
(b) Depreciation allowance in respect of the property acquire - 
from the Bengal Company for the period 3rd December, 1936, 
to 31st March, 1937 _ -- 3377;707 O 0 
(c) Unabsorbed depreciation allowance as above .. 62,00,775 0 oO 
o o 


Total .. 73,938,619 
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Less profits of the original business for the fiscal year, together 
with that ofthe acquired business for the period 3rd 


December, 1936 to 31st March, 1937 .»  36,54,295 00 
Depreciation allowance left unabsorbed .. 36,84,324 00 


In the figures of the appellant’s claim the sum of 23,49,815-0-0 was calculated 
upon the original cost to the Indian Company of its own assets and the original 
cost to the Bengal Company of the assets taken over from it. On the other hand, 
the figure of 3,77,767-0-o in the Assistant Commissioner’s calculation was based 
upon the cost to the Indian Company of the assets which it took over from the 
Bengal Company. This difference of computation is a further but subsidiary 
matter of contention between the parties and is best dealt with in considering the 
major dispute. The argument on behalf of the appellant was, as their Lordships 
understood it, put in the following way : 


At the beginning of the year the Bengal Company was entitled to an unabsorbed 
depreciation allowance of 85,45,150. Ifit had carried on business until the end 
of the year it would have been entitled to the benefit of this sum, together with the 
appropriate depreciation for the current year calculated upon the original cost of 
the assets. Then, it was said, section 26 (2) provides that the assessment is to be 
made on a person succeeding to the business as if he had been carrying it on through- 
out the previous year and had received the whole of the profits for that year. The 
Indian Company, it was argued, was the successor and was to be assessed as if it had 
carried on the Bengal Company’s business for the whole year, though in fact it had 
only carried it on for four months. Ifit had carried that business on for the whole 
year it would have been entitled to the allowances claimed, and “‘ as full effect could 
not be given to those allowances ” because they exceeded the profits, then under 
proviso (b) to section 10 (2) (vi), that part of the allowance to which effect had not 
been given should be added to the amount of depreciation of the combined business 
for the following year and, it is added, so on for succeeding years subject to the 
limitation contained in proviso (c). 


It is true, as the appellant admits, that the allowance is only to be made in 
respect of the property of the assessee ; that the Indian Company was the assessee, 
and, strictly speaking, the assets of the Bengal Gompany only became the property 
of the Indian Company from 3rd December, 1936. But ““ assessee,’’ the com- 
pany maintained, must be read distributively as meaning the owner of the pro- 
perty for the time being, that is, the assessee or his predecessor, as the case may 
be. In support of this contention they point out that such a construction is 
necessary in other parts of the sub-section, for example, in sub-section (2) (i) and 
(ii). The words ‘‘ used as a dwelling house by the assessee °’ must refer to the 
assessee or his predecessor, or to both in cases where each is owner of the pro- 
perty for part of the fiscal year. So too, in sub-paras. (viz) and (vii-a). Unless 
“assessee” includes predecessor no depreciation could be claimed in respect of the 
period during which the predecessor still owned the property and the successor had 
not acquired it. 


There is no doubt truth in the contention that the word “‘ assessee ” in section 
10 (2) must, when there is a successor to the business charged te tax, be read in 
certain of the paragraphs as including both predecessor and | uccessor, but their 
Lordships are not prepared to assent to the argument that it! ollows as a conse- 
quence that the unabsorbed depreciation allowance of the p ‘edecessor must be 
added to that of the successor or to agree that even in a case when the only business 
concerned is that which is transferred, the business when transferred, carries to the 
purchaser its unabsorbed allowance. Indian income-tax is assessed and paid in 
the next succeeding year upon the results of the year before. If then company A 
sold its business to company B in the first of the two years, apart from the provisions 
of section 26 (2), the former company could not be assessed and would not be liable 
for any profits it then made, because it would not be carrying on the business in the 
next year for which in the normal course the assessment would be made and in 
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respect of which tax would be due, nor would company B be liable except for any 
period during which it had itself owned the business and made profits, because the 
tax under section 10 (1) is only ‘‘ payable by an assessee under the head ‘ business” 
in respect of the profits or gains of any business carried on by him.”’ 

To meet this contingency, whether in the case of a company or an individually 
owned business, section 26 was passed, and is concerned not with the computation 
of tax, but with the person upon whom the liability is imposed. When but not 
until the person to pay has been ascertained do the terms of section 10 become 
material in order to discover how the amount to be paid is to be computed. If 
this be the true method of approach, the Indian Company no doubt is liable as 
assessee as if it had been carrying on the Bengal Company’s business throughout 
the previous year and had received the whole of the profits for that year. But this 
only means that the profits of the Bengal Company are to be ascertained in accord- 
ance with the provisions of section 10 for the period during which it carried on 
the business, and that the profits of the Indian Company are to be ascertained for 
the period during which it carried on that business in accordance with the same 
principles. Whether the latter are calculated upon the earnings of the combined 
business or separately for each part of it, the resultant figure, when added to the 
Bengal Company’s profits (if any), will cause the Indian Company to be assessed 
as if it had carried on the Bengal Gompany’s business for the whole year. It is 
itself liable for the last four months, and by the addition of liability for the previous 
eight months it will be assessed as if it had been carrying on the business throughout 
the year. 

The object is to impose liability for the whole profits, and in finding out what 
they are the actual circumstances have to be considered. So far there is nothing 
to suggest that once the Bengal Company has ceased to carry on business its unabsorb- 
ed depreciation allowance should be carried on for the benefit of the Indian Company. 
But it is said that company is to be treated as if it had been carrying on the business 
throughout the year ; in that year full effect could not be given to its depreciation 
allowance whether unabsorbed in previous years or acquired in the year in question, 
and under the direct terms of proviso (b) this allowance is to be added to that for 
the following year and to be deemed to be part of that allowance, and so on for 
succeeding.years. To the answer that what is given is “such allowance ” only and 
“such allowance ” when read together with the previous language of sub-section (2) 
(vi) can mean only an allowance in respect of depreciation of buildings, etc., being 
the property of the assessee, it is replied that ‘‘ assessee’’ in this as in the other sub- 
sections previously referred to includes predecessor as well as successor and that the 
proviso in conjunction with section 26 should be read as saying: ‘‘ Where full 
effect cannot be given in any year to the allowance proper to be given to the 
assessee or to his predecessors or to both, the allowance or the unused part thereof 
shall be added to the amount oF the allowance to which the assessee is entitled for 
the following year.” 

Their Lordships see no reason for giving this wide meaning to the word “‘assessee”’ 
in the proviso to section 10 (2) (vi). Under the definition in section 2 (2) ‘‘unless 
there is anything. repugnant in the subject or context. . . . asessee means a 
person by whom income-tax is payable’’ and, in the view of the Board, there is 
nothing repugnant in the subject or context to prevent this definition being applicable 
‘to para. (vi). Moreover, the allowance, in addition to being given in respect of the 
depreciation of buildings, etc., being the property of the ASSESSEE, is to be calculated 
on the original cost to the assessee. If“ cost to the assessee ’ > may mean either cost 
to the predecessor or cost to the successor, on what cost is the depreciation to bè 
calculated when the property passes from one to the other in the course of the fiscal 
year? There may well be good ground for holding that cost to the assessee means 
cost to the predecessor so long as he continues to be owner of the property. Indeed, 
it was so held in Commissioner S Income-tax, Bombay Presidency, Sird and Baluchistan v. 
Mazagaon Dock, Ltd., Bombayil. But once the property has passed to the successor, 


1, 1.L.,R, (1938) Bom. 374. 
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he is the assessee, the depreciation is, in the words of the Act, to be calculated on 
the cost to him, and there is, in their Lordships’ opinion, no reason for holding that 
the cost to the predecessor is thereafter to be adopted as the basis of depreciation. 
This view is in accordance with that expressed in Commissioner of Income-tax, Madras 
v. Buckingham and Carnatic Co., Lid., Madras1. It is true that in both the cases 
referred to above, the transfer took place at the end of one fiscal year and the begin- 
ning of the next, and therefore neither case is a direct authority on the question 
now before the Board. But the principles are similar, and as their Lordships think, 
show the method upon which the computation is to be made, They are in agree- 
ment with the view of Panckridge, J., in the High Court in Calcutta in considering 
that if and in so far as Re Kamalapat Motilal? lays down any different principles it 
is wrong. j 

The argument on behalf of the appellant can perhaps be most strongly put by 
postulating the sale at the end of the fiscal year of a business carried on by a company 
or individual to another individual not previously carrying on any business or to a 
company formed solely for the purpose of carrying it on. If the business had not 
been sold it would have continued to enjoy the benefit of any unabsorbed depreciation 
allowance. Why, it is said, should it lose that benefit because it has changed 
hands? No doubt the example given does indicate a case in which some hardship 
may be said to arise, but the object of section 10 is not to bolster up unsuccessful 
businesses, it is merely to protect them, in the hands of those who find the capital; 
against undue taxation. The example, may be countered by quoting a case in 
which a bankrupt business with a large unabsorbed depreciation allowance is 
bought by a flourishing house in order to enhance its own allowance and decrease 
its taxation. Success in the latter circumstances would be at least as undesirable 
as failure in the former is unfortunate. But in any case, the matter must depend 
on the wording of the section, and not upon the consequences which follow, Their 
Lordships desire to refer to two more matters raised in argument. 


(1) The appellant in its case placed some reliance upon the assignment to 
them in the agreement of 8th September, 1936, by the Bengal Company of " the 
benefit, so far as capable of being assigned, of any claim which the Bengal Company 
may have in respect of unabsorbed depreciation allowances.” It was, however, 
admitted before the Board that these allowances were unassignable in law and 
it is therefore unnecessary for their Lordships to express any opinion upon the 
question. 


(2) Those representing the respondent took the point, but without pressing it, 

that the claim of the appellant was prematurely brought. It was said, as was the 
fact, that the case now the subject of appeal was stated under section 66 (2), Income- 
tax Act (1922), that that section gave the right to require a case to be stated to an 
“assessee”’ only ; that, even though the view most unfavourable to the appellants 
was taken, yet the result would still leave an unabsorbed balance in his favour : 
and that consequently there could be no assessment and no assessce. 
* Having regard to the conclusion which they have reached, their Lordships do 
not find themselves compelled, and indeed were not invited, to pronounce upon 
this argument. In the present instance, at any rate, it was obviously desirable 
that the appellant should ascertain its position at once and should not be compelled 
to wait possibly for years in order to discover what their financial position was. 
But the question is open to be taken by the income-tax authorities on another 
occasion if they think anything is to be gained by doing so, In the result their 
Lordships will humbly advise His Majesty that the appeal be dismissed. The 
appellant must pay the respondent’s costs of the hearing before the Board. 

Solicitors for Appellant: Linklaters and Paine. 

Solicitors for Respondent : Solicitor, India Office. 

K.S. — Appeal dismissed. 
aaa o paga a a a a aaa 

1. (1936) 69 M.L.J. 879: L.R. 63 LA. 74: 2. (1939) 7 LT.R. 374. 
LL.R. 59 Mad. 175 (P.G.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL, 


Damodara Moothan »» Appellant” 
v. 
Ammu Amma and others .. Respondents. 


Will—Construction—Setilement or will—Enjoyment of properties by testator and his wife for lifetime 
Gift over to daughter and her issues—Daughter whether entitled absolutely—Interest of daughter’s children. 


A Hindu executed a will wherein, after expressing his regret that he had no male issue and had 
only a young daughter of ten years of age, he provided as follows : “ The aforesaid: K (daughter) born 
to me by my wife becomes entitled to all my properties and the proceeds thereof.” He then provided 
that he would manage the property for the remainder of his life, that he and his wife during their 
lifetime should enjoy the property, and that after they both were dead their property “should be 
enjoyed by the daughter K and the issues that might be born to her,” 


Held, that the document was a will and not a mere settlement conferring certain rights on his 
wife during his lifetime, and that the bequest to the children of K was not void. 


Held, further, that after the lifetime of the testator’s widow there was an absolute bequest to K 
and not a joint bequest to K and her children then alive, and that consequently the latter could not 
sue for establishing their rights in the property during their mother’s lifetime. 


Appeal against the order of the Court of the Subordinate Judge of Calicut, 
dated 5th March, 1942, and made in A. S. No. 49 of 1941 (O. S. No. 208 of 1937, 
District Munsiff’s Court, Palghat). 


D. A. Krishna Variar for Appellant. 
C. S. Swaminathan for Respondents. 
The Court delivered the following 


JupGMENT.——-The question that arises in this appeal is with regard to the con- 
struction of a will which has been marked as Ex. A. It was held by the District 
Munsiff of Palghat, who tried the suit, that according to the will one Kunjammal, 
the sixth defendant and mother of the plaintiff, had an absolute interest and that 
therefore the plaintiff had no cause of action. He therefore dismissed the suit. 
In appeal, the learned Subordinate Judge construed the will as conferring upon the 
sixth defendant and her children the plaintiff and the seventh defendant, joint 
rights in the property after the death of their mother, the widow of the testator. 
He therefore allowed the appeal and remanded the suit for fresh disposal, because 
the disposal of the suit then depended upon the result of certain inquiries as to the 
binding nature of the alienations and other matters. 


After the testator had expressed his regret that he had no male issue and had 
only a young daughter of ten years of age, he said that “ the aforesaid Kunjammal 
(6th defendant), born to me by my wife Paru, becomes entitled to all my properties 
and the proceeds thereof.” He then goes on to say that he would manage the 
property for the remainder of his life, that he and his wife during their lifetime 
should enjoy the property, and that after they were both dead their property. .. s 
“should be enjoyed by the daughter Kunjammal and the issues that might be 
born to her.” Mr. Krishna Variar, who appears for the appellant, first contends 
that this document is not a will at all, but is merely a settlement.conferring upon his 
wife rights even during his lifetime: and he relies on the words, ““It is settled, 
however, that till the end of my life and that of my wife, we ourselves should keep 
in possession and enjoy the properties in any manner we like.” The document is, 
however, described as a will; and I do not think that the testator meant anything 
more than that his daughter should not come into possession of the property as 
long as his widow was alive. The reference to enjoyment by himself and his wife 
was a reference to a natural state of affairs, wherein the wife, equally with the 
husband, enjoys the income from the husband’s property. ‘This recital was intended 
to emphasise the fact that after the death of one of them the other should continue 
to enjoy the property. 
i 


* A, A. O. No, 251 of 1942. 19th July, 1943. 
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Another preliminary argument of Mr. Krishna Variar is that under section 11 3 
of the Indian Succession Act, a bequest to the children of Kunjammal would be 
void ; but I see no reason why it should be. Section 1 13 of the Indian Succession 
Act, and the corresponding section 13 of the Transfer of Property Act, make void a 
bequest or a transfer to a person unborn at the time of the bequest or transfer if the 
interest does not comprise the whole of the remaining interest in the testator or 
transferor. I see no reason why a reference to a prior bequest or a prior transfer 
excludes the idea of more than one prior bequest or transfer. The illustrations 
given in the text beneath these sections do not indicate that when there are two or 
more prior life interests the bequest or transfer would be void even if it comprised 
the whole of the interest of the testator. 


An incidental question which might under certain circumstances have had 
some importance was whether the widow had merely a life estate as known to English 
law or a widow’s estate, which is the common form of enjoyment by a woman under 
Hindu law. The District Munsiff was of opinion that it must be presumed that 
the widow was intended to have a woman’s estate. The Subordinate Judge does not 
discuss that question ; and presumably left it open for future consideration after 
the District Munsiff had considered the various issues of fact that arose in the suit. 


The question is whether Kunjammal obtained the property absolutely, the 
reference to her issues being merely a customary form for the conferring of an 
absolute estate, or whether it was meant that the issue should at once have some 
indefeasible interest in the property. Section 97 of the Succession Act says that 
“Where property is bequeathed to a person, and words are added which describe 
a class of persons but do not denote them as direct objects of a distinct and indepen- 
dent gift, such person is entitled to the whole interest of the testator therein, unless a 
contrary intention appears by the will.” This section does not apply directly to 
wills by Hindus ; but it lays down a general principle of interpretation of wills 
which could equally be applied to a will by a Hindu, though if the clear intention 
of the testator appeared otherwise the section should not be applied. Pandrang 
Row, J., in Viswanadhan v. Anjaneyalu? relied on by the learned Subordinate Judge, 
holds that the general principles laid down in the Succession Act should ordinarily 
be applied to Hindu wills. The use of the words such as ““santhathi ”—as used 
here—is a common way of expressing the intention of a testator that the property 
should be enjoyed absolutely by the person to whom the property is bequeathed. 
This much is conceded by the learned Subordinate Judge by reference to a number 
of cases in which that word has been held to imply succession or heirship ; but he 
relies on two cases which he considers point to a different interpretation. One isa 
case by a single Judge ofthe Bombay High Court in Krishnadoss v. Dwarkadas 2, who 
said that in construing Hindu wills it is not improper to take into consideration 
what are known to be ordinary notions and wishes of Hindus with respect to the 
' devolution of property. That is very true. But in the case that he was considering 
there was-a bequest to a person and his sons and daughter. The conventional 
expression was not there used. There is no mention of Tulsidas and his children 
or his issue in a general way but specifically to his sons and daughter, in the singular. 
It seemed in that case that the testator had in mind not a general class of persons 
but specific sons and a specific daughter that were living at the time when he drew 
up the will and that he intended that they equally and jointly with their father 
Tulsidas should enjoy the property. The learned Subordinate Judge also refers to a 
decision of the Privy Council in Madhavarao Ganpatrao v. Balabhai Raghunath? : 
but the question we are considering did not arise there at all. Perhaps the learned 
Judge quoted that case more for an observation of Lord Buckmaster contained 
therein that the technical meaning given to words in English law should there be 
disregarded ; but it cannot be considered as an authority for ignoring the 
principle found in section 97 of the Succession Act. It is perhaps correct to say, 
as the learned Judge has, that the use of the words “ santhanam ” and ““santha- 
aaa a ana a ine OPS SRE Nai ERE 


1. A.L.R. 1935 Mad. 865. 3. (1927) 54 M.L.J. 245: L.R. 551.A. 74: 
2. AIR. 1936 Bom. 459. I.L.R. 52 Bom. 176 (P.C.). 
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namgal ” has not the same rigidity as the words “and his issues” in English, and 
does not exclude the possibility that the testator intended to benefit them as indivi- 
duals. An earlier part of the will confirms the view that one would take from a 
_ Strict interpretation of section 97 ; because the testator there said that as he had no 
male child and only a minor female child named Kunjammal and that it appeared 
that his wife was incapable of further child bearing, ‘‘ Therefore the aforesaid Kunj- 
ammal, born to me by my wife Paru, becomes entitled to all my properties and 
proceeds thereof.” He seems therefore not to be considering the possibility of 
enjoyment of the property by anybody but his daughter Kunjammal. I think, 
therefore, that the learned District Munsiff was right in holding that after the life 
interest of the widow there was an absolute right to Kunjammal. 


Even if Ex. A be so interpreted as to give an interest to the children of Kunj- 
ammal, it could be only after her lifetime. I cannot interpret the will in the way 
that the learned Subordinate. Judge has, as a joint gift to Kunjammal and such 
children as might be alive when she came to enjoy the property. In the Bombay 
case Krishnadoss v. Dwarkadoss! quoted by the learned Judge it is obvious that the . 
sons and a daughter were living at the time when the will was drawn up and that 
that was one of the reasons why the learned Judge construed the will as one in favour 
ofall of them jointly. Ifthe bequest in this case was not to Kunjammal absolutely, 
then there could be little doubt that she was to enjoy for her life and her children 
after her. As Kunjammal is still alive, the plaintiff would have no cause of action 
to sue for a share of the property. She would be entitled to ask for a declaration 
that the alienations were not binding on her; but I do not think, in the cir- 
cumstances of this case, whatever the facts might prove to be, that that declaration 
Should be granted. 


In any view of the matter, therefore, the suit must fail. The appeal is allowed 
with costs throughout and the order of the lower appellate Court set aside. 


B.V.V. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 


Pedda Venkataswami and others ..  Petitioners* (Accused). 
. „Evidence Act (I of 1872), section 114, Illustration (a)—Person subsequently getting possession of property 
obtained by criminal misappropriation—Presumption of knowledge that it was “ stolen property’ cannot be drawn. 

- Illustration (a) to section 114 of the Evidence Act relates only to stolen property obtained by 
committing theft. In the case of property obtained by criminal misappropriation, although such 


property would no doubt be stolen property the inference that, a person who subsequently got pos- 
session of such property, must have known that it was “ stolen property ” cannot be drawn. 


_ Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court of 
the Sub-Divisional First Class Magistrate of Rajampet in C. A. No. 1 of 1943, 
preferred against the judgment of the Court of the Second Class Taluk Magistrate 
of Sidhout in C. C. No. 441 of 1942. 


K. S. Fayarama Aiyar and C. K. Venkatanarasimham for Petitioners. 
_ The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 


Orver.—The appellants were convicted by the Second Class Taluk Magistrate 
of Sidhout for an offence punishable under section 379 or 411, Indian Penal Code 
and sentenced to four months’ rigorous imprisonment. Their convictions and 
sentences were confirmed by the Sub-Divisional Magistrate of Rajampet on appeal. 
P. Ws. 1, 2 and 22, who were cattle owners of Nellore District and others had sent 
their cattle for grazing to Badvel Taluk through P. Ws. 3, g and others about August, 
oes eel Oo ee eee 

# 1, A.1.R. 1936 Bom, 459. 
* Crl. R. C. No. 99 of 1943. 27th July, 1943. 
(Crl, R. P, No. 84 of 1943). a 
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1941. On the way they had to halt at Peddapolakunta for the night. There was 
cheetah scare that night and one of the calves was said to have been attacked. 
Naturally the cattle got scattered and the next morning 8 cows and one calf 
were missing. Search was made by P. Ws. 1, 2 and others but they could not be 
traced. Three months later, on 27th November, 1941, a complaint was given. 
The missing cattle were all traced to P. W. 10 from whom it was elicited that 
they were sold to him by the accused. The accused were therefore charged for 
theft or for being in possession of stolen property. 


There is absolutely no evidence to show that there was any theft. As a matter 
of fact in paragraph 7 of his judgment the Sub-Magistrate stated "it is evident 
that the cattle now lost were not stolen but ran away and got picked and passed on 
to the accused.” In paragraph 13 he observed: “I admit the cows were scared away 
by cheetah. The pleader for the accused argues that one cannot be convicted of 
theft in respect of these cows. Even when the animals escaped they still continue to 
belong to the owners, and if one takes them, the offence of theft is committed. As 
however in this case there is no evidence that the accused were seen taking them 
but as they. sold them on to others they are convicted under section 379 or 411, 
Indian Penal Code, in the alternative.” The learned Sub-Divisional Magistrate 
on this point observes: “ It is true there is no evidence that the appellants were 
actually seen taking the cows in question but they sold them to others. The appel- 
lants are persons who deal in cattle and according to D. W. 3 it 1s admitted that 
Nellore cows used to be sent to Badvel Taluk for grazing. When search was made 
by the graziers and P. Ws. 1, 2 and others for the cow lost, while they had been to 
grazing, it is quite probable that the appellants, if they did not take the cows, would 
have known that the Nellore cows with them belonged to the cattle owners of Nellore 
and were ‘stolen property.” The accused no doubt denied that they were in 
possession of these animals at any time or sold them. 


As already stated, the appellants had been convicted either for theft or for being 
dishonest receivers of stolen property knowing or having reason to believe them 
to be stolen. There is absolutely no evidence to show that there was any theft in 
respect of these animals, and the learned Public Prosecutor is not able to point out 
any evidence to prove that they were stolen. The only evidence we have is that 
the accused were found in possession of the animals and that they sold them. ‘There 
is no charge for criminal misappropriation as against them. If there is no evidence 
to prove that they are the thieves and if there is no evidence to prove that there was 
a theft in respect of these animals, the conviction will have to be set aside. The 
animals in this case got scattered from the herd at the time of the cheetah scare and 
this happened in a forest. If any person sees such an animal straying anywhere 
and takes it, it cannot be said that he did so with a dishonest intent. But if the 
person who takes it subsequently retains it intending to treat it as his own, then he 
will be guilty of criminal misappropriation. ` Property obtained by committing 
such criminal misappropriation would no doubt be still stolen property. But the 
illustration (a) to section 114 of the Evidence Act relates only to stolen property 
obtained by committing theft. In the case of property obtained by criminal mis- 
appropriation no such inference could be drawn. The inference that the person 
who subsequently got possession of them must have known that they were stolen 
property cannot be drawn in such a case. Therefore from the mere fact that the 
appellants were found to be in possession of these cattle no inference could be 
drawn that they knew that they were stolen property, especially in the face of the 
evidence that they are cattle dealers. It might be that they purchased them from 
others and the mere fact that they did not give any explanation cannot by itself be 
taken to indicate that they must have known them to have been stolen property 
and got possession of the same. In these circumstances the convictions and the 
sentences of the petitioners are set aside and they are acquitted. 


K.S. ——— Convictions set aside. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED -HENRY LIONEL Leac, Chief Justice, Mr. Justice 
LAKSHMANA RAO AND MR. JUSTICE KRISHNASWAMI AYYANGAR. 


Gaddam Chinna Venkata Rao and others -. Appellants* 
v. l 
Koralla Satyanarayanamurthy and another -. Respondents. 


Civil Procedure Code (V of 1908), Order 41, rule 22—Partial. decree against defendant-respondent— 
Cross-objections not filed—Point raised in appeal attacking entire decree—Sustainability, 


Under Order 41, rule 22, Civil Procedure Code, it is open to a defendant-respondent who 
has not taken any cross-objections to the partial decree passed against him, to urge in opposi- 
tion to the appeal of the plaintiff a contention, which, if accepted by the trial Court, would have 
necessitated the total dismissal of the suit. 

Observations in Sri Ranga Thathachariar v. Srinivasa Thathachariar, (1927) 53 M.L.J. 189: I.L.R. 
50 Mad, 866 and Gangama Naik v. Veerappa Chetti, A.LR. 1931 Mad. 513, dissented from, 

Appeal against the decree of the Court of the Subordinate Judge of Amalapuram 

in A. S. No. 90 of 1940, preferred against the decree of the Court of the District 
Munsiff of Amalapuram in O. S. No. 26 of 194.0. 


D. Narasaraju for Appellants. 
P. Somasundaram and P. Suryanarayana for Respondents. 


(In pursuance of an Order of Reference by Wadsworth and Patanjali Sastri, Ffas 
dated the 23rd March, 1943, this appeal coming on for hearing, the Court ex- 
pressed the following) 


OPINION : The Chief Justice—In my judgment the answer to the question 
referred should be in the affirmative, but before indicating my reasons I will set out h 
the essential facts. 

The respondents sued in the Court of the District Munsiff of Amalapuram 
to recover the sum of Rs. 1,450-1-3, which they claimed to be due on a promissory 
note executed by the first appellant on the 27th January, 1937. The plaintiffs’ 
case was that the first defendant (the first appellant) borrowed Rs. 3,000 on a 
promissory note dated the 12th December, 1934; on the 27th January, 1937, there 
was due on this instrument Rs. 4,359; on that date the first defendant repaid in 
cash Rs. 3,059 and in respect of the balance of Rs. 1,300 he executed the promissory 
note in suit. The first defendant’s two sons were joined as defendants. The defence 
was that the note ofthe 12th December, 1934, really represented what was due 
in respect of a loan of Rs. 2,000 advanced in 1925 ; on the 23rd October, 1929, the 
first defendant repaid a sum of Rs. 1,900; by this payment and the payment of 
Rs. 3,059 on the 27th January, 1937, he had repaid altogether more than double 
the amount borrowed in 1925 and by virtue of the provisions of the Madras Agri- 
culturists’ Relief Act nothing was due by him. 


The main questions which the District Munsiff was called upon to decide were: 
(i) whether the promissory note dated the 12th December, 1934, was executed in 
respect of cash advanced on that date or represented the balance of what was due 
on an earlier transaction, and (72) if the promissory note in suit did not represent a 
new cash transaction, in what manner was the sum of Rs. 3,059, admittedly paid 
on the 27th January, 1937, to be appropriated ? The District Munsiff found that the 
promissory note of the 12th December, 1934, represented an entirely new cash 
transaction and he held that the Rs. 3,059 should be appropriated under section 9 
of the Agriculturists’ Relief Act. On this basis he calculated that the plaintiffs were 
entitled to Rs. 274-11-4 and he passed a decree for this amount with interest. 

The plaintiffs appealed to the Subordinate Judge of Amalapuram. The 
Subordinate Judge reversed the decision of the District Munsiff with regard to the 
appropriation of Rs. 3,059 and held that the defendants were not entitled to challenge 
the District Munsiff’s finding that the promissory note of the 12th December, 1934, . 
represented a new cash transaction because they had neither appealed nor had they 


* S. A. No. 175 of 1942, 16th August, 1943. 


` 


~~ 
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filed a memorandum of cross objections. The result was that he gave the plaintiffs 
a decree for the full amount claimed. 


The defendants have appealed to this Court. Their case is that the Subordinate 
Judge was wrong in not allowing them to challenge the finding of the District 
Munsiff that the promissory note dated the 12th December, 1934, represented a 
new cash transaction. ‘They maintain that they were entitled to do so by reason 
of the provisions of Order 41, rule 22. The appeal came on for hearing before 
Wadsworth and Patanjali Sastri, JJ., who considered that in view of the decision 
of this Court in Sri Ranga Thathachariar v. Srinivasa Thathachariar: a reference to a 
Full Bench was advisable. The question referred reads as follows : 

“Whether under Order 41, rule 22, Civil Procedure Code, it is open to a defendant-respondent 


who has not taken any cross-objections to the partial decree passed against him, to urge in opposition 
to the appeal of the plaintiff a contention which, if accepted by the trial Court, would have necessitated, 


the total dismissal of the suit.” 

In the order of reference the learned Judges have indicated that in their opinion 
the observations in Sri Ranga Thathachariar v. Srinivasa Thathachariar+ went too far 
and that on a proper construction of Order 41, rule 22 (1), the defendants should 
have been allowed to challenge in the Subordinate Court the finding of the District 
Munsiff that the promissory note of the 12th December, 1934, represented a cash 
transaction. 

Order 41, rule 22 (1) says, 


“ Any respondent, though he may not have appealed from any part of the decree, may not only 
support the decree on any of the grounds decided against him in the Court below, but take any cross- 
objection to the decree which he could have taken by way of appeal,provided he has filed such objection 
in the Appellate Court within one month from the date of service on him or his pleader of notice of 
the day fixed for hearing the appeal, or within such further time as the Appellate Court may see fit 


to allow.” 
Sri Ranga Thathachariar .v Srinivasa Thathachariar1 was decided by a Bench consisting 
of Coutts Trotter, C.J., and Srinivasa Ayyangar, J., who said, 

““ Though the word ‘ decree ” has been used in rule 22, it is clear that what the rule contemplates 

really is the decision by the Court below and merely enables the decision arrived at by the lower 
Court to be supported on grounds other than those on which the lower Court proceeded. We are 
satisfied that under that rule it is not open to a respondent to have adjudicated by the appellate Court 
rights or causes of action which have been decided against him in the Court below and in respect of 
which he has filed no appeal or memorandum of objections.” 
It is this passage which Wadsworth and Patanjali Sastri, JJ., have suggested goes 
too far. I consider that their criticism is well founded. A respondent may support 
a decree which has been passed in his favour on any ground on which he opposed 
the plaintiff’s case in the trial Court notwithstanding that the trial Court had 
decided the point against him. It is said that to allow the defendants to re-open the 
question whether the promissory note of the rath December, 1934, was executed 
for a new loan means an attack on the decree, not the support of it. This argument 
is based on an observation of Madhavan Nair, J., in Gangamma v. Veerappa? where 
the learned Judge followed Sri Ranga Thathachariar v. Srinivasa Thathachariar}, 

In wanting to reopen this question the defendants are not really attacking the 
decree. They cannot do so, because they failed to file in the plaintiff’s appeal to 
the Subordinate Court cross-objections to the finding that they were liable in the 
sum of Rs. 274-11-4. So far as they are concerned, that decree must stand and 
they admit it. What they desire to do, however, is to demonstrate that the plaintiffs 
were not entitled to more than Rs. 274-11-4 by showing that on a proper appreciation 
of the evidence they ought not to have got anything at all. I can see nothing in 
Order 41, rule 22, to prohibit them from doing so. Stress has been laid by the 
plaintiffs on the following passage in the judgment of Madhavan Nair, J., in Gangamma 
v. Veerappa* 

“< If the Court disagrees with the opinion of the lower Court on the point in question, how can the 
Court doing so allow the lower Court’s decree to stand without setting it aside ?” 

With great respect, I consider that this is not the position. The Court cannot set 
the decree aside, because it has become final, but it is open to the defendants to 
Sa Ka aa hc Ae a a aaa 
1. (1927) 53 M.L. J. 1897 I.L.R. 50 Mad. 866. 2, ALR. 1931 Mad. 513. 
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repel the plaintiffs’ case for an increased decree by showing that they were not 
really entitled to a decree at all. 
The costs of this reference should be made costs in the appeal. 


Lakshmana Rao, 7.—I agree and have nothing to add. 


Krishnaswami Ayyangar, J.—I also agree but would like to add a word or two on 

the true nature of the privilege given to a respondent by Order 41, rule 22, Civil 
Procedure Code. When an appeal is preferred, the appellant is generally speaking, 
seeking to get rid of an adverse decision, adverse to him wholly or in part, which 
means that the opposite party had succeeded wholly or in part. ‘That-success might 
be the result of a decision in his favour on one or some only of several grounds 
urged by him; the Court negativing the other or others. As regards these latter 
grounds, he cannot and need not appeal, however erroneous the decision, because 
there is no right of appeal to a party who has succeeded. But when the opposite 
party prefers an appeal, he may find himself in a difficult situation if he is obliged 
‘to remain content with supporting the decision on the only point or points on 
which he had succeeded without resorting to the others on which he had failed. 
For instance it may turn out on examination that some or all of these other grounds 
are good, while those accepted by the lower Court are unsustainable. It is to 
provide for such a contingency, and to avoid injustice to the respondent in such a 
case that the rule has been enacted giving him liberty to support the decree if necessary 
by relying on any of the grounds decided against him in the Court below. The use 
of the word support makes it plain that the right given is limited to the sustaining of 
the decree in so far as it is in his favour, and does not extend beyond so as to enable 
him to obtain an alteration, giving him a further advantage. ‘This, he can secure 
only by an appeal or cross-objection. 

Where a suit is wholly dismissed or wholly decreed it is open to the respondent 
to support the decision, by reagitating grounds negatived by the lower Court. 
This is simple enough, and the language of the rule is easily understood and applied. 
Where however the suit is decreed in part and dismissed as to the rest, we have 
in reality what may be described as a double or composite decree. There is a 
decree for the plaintiff in respect of the part decreed, and a decree for the defendant 
in respect of the part dismissed. If the plaintiff appeals, he does so for the purpose 
of displacing the decree in so far as it is in favour of the defendant. Ifthe defendant 
appeals, he again does so for the purpose of getting rid of the decree in so far as it 
has gone in plaintiff’s favour. In either case the party who figures as the respondent 
has a decree in his favour, which he is allowed to support on any of the grounds 
decided against him by the Court which passed the decree. When he does this and 
no more, he is only supporting and not attacking the decree. ‘The principle can 
be appreciated by taking a simple illustration or two. 

Let us take a case where a plaintiff sues for a debt of, say Rs. 1,000, and the 
suit is contested by the defendant on two grounds, (2) discharge, and (iz) limitation. 
Let us assume that the trial Court dismisses the suit on the ground of limitation, 
while negativing the plea of discharge. The plaintiff in an appeal from that 
decree may be able to satisfy the appellate Court that the decision on the point 
of limitation is incorrect. In such an eventuality Order 41, rule 22 enables the 
defendant to sustain the decree by making good the plea of discharge found against 
by the Court below. Let us however take a more complex case where the claim 
and defence are of the same character, as in the last illustration, but the trial Court 
gives a decree to the plaintiff for Rs. 600 only disallowing the claim for the balance 
on the ground of limitation. In essence the decree, as already explained, bears a 
double character. There is a decree for the plaintiff for Rs. 600 and a decree for 

. the defendant in respect of the sum of Rs. 400 disallowed by the Court, because 
to that extent the decision was in his favour. When the matter is taken before 
the appellate Court by an appeal by the plaintiff in which, let us say, he asks for a 
decree for the balance of Rs. 400 disallowed by the Court below it is open to the 
defendant-respondent—that is what it seems to me the rule says—to support the 
disallowance of the claim to the extent of Rs. 400 by making good his plea of discharge 
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which will avail him to that extent, and no more. In doing so he is only relying on 
a ground decided against him in the Court below, and this is precisely what the 
rule permits. In other words, where there is a decree for a part only of a claim it 
means that it is partly in favour of the plaintiff and partly in favour of the defendant, 
and when the respondent is given liberty by the rule to support the decree it is to 
enable him to support that part of the decree which is really in his favour. In doing 
so he is not attacking the decree in so far as it is in favour of the plaintiff nor is he 
supporting it; for obviously he is not interested in supporting it at all, In fact, 
he is only attempting to prevent the plaintiff from increasing the burden of the 
liability beyond the limit fixed by the decree appealed against. | 

The word “decree” in this rule may be taken to mean decision as held in Sri 
Ranga Thathachariar v. Srinivasa Thathachariar+, but that does not solve the difficulty. 
What is necessary to bear in mind is that the principle which is applicable to a simple 
case where a claim is wholly decreed or wholly dismissed, is equally applicable to a 
case where the claim is allowed in part and dismissed as regards the rest. In the 
latter class of cases, namely, where there is a decree for a part only of a larger claim, 
the decision is to be understood as comprising a decree in favour of the respondent 
to the extent to which the Court below had disallowed the claim of the appellant. 
So understanding it, there is no difficulty whatever. It is by an omission to see 
clearly this double aspect when there is a decree for a part only of a claim, that 
errors are likely to occur. ' 


B.V.V. —— Question answered in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE WADSWORTH AND MR. JusTICE HORWILL. 


Sri Silambani Chidambara Vinayagar Devasthanam, Devakottal, 
through its Special Receiver, S. Krishna Ayyar and others .. Appellanis*™ 


v 


V. R. L. S. T. R. M. Chidambaram Chettiar .. Respondent. 

Limitation Act (IX of r908), section ro and Schedule I, Article 120—Applicability—Meaning of words 
“vested in trust? and “ specific purpose”? in section ro—Suit for account against temple manager and his legal 
representative—Time limit—Amendment of section ro in rg29—Retrospeciive effect. 

Section 10 of the Limitation Act as it stood before the amendment in 1929 did not apply to the 
dharmakartha of a temple because the property of the temple vested in the idol and not in the 
manager, 

Vidyavaruthi v. Baluswami Ayyar, (1922) 41 M.L.J. 346: L.R. 48 I.A. 302: LL.R. 44 Mad. 831 
(P.C.), Srinivasachariar v. Evalappa Mudaliar, (1922) 43 M.L.J. 536: L.R. 49 I.A. 237: LLR. 45 
Mad. 565 (P.C.) and Alla Rakhi v. Md. Abdur Rahim, (1933) 66 M.L.J. 431 : L.R. 61 I.A. 50: LL.R. 
56 All. 111 (P.C.), relied on. 

The words “ specific purpose ” in section 10 mean a purpose which is either actually and speci- 
fically defined in the deed of trust or a purpose which from the specified terms can be certainly affirmed. 
The conducting of pujas and ceremonies and the upkeep of a temple are sufficiently specific to satisfy 
the requirements of the section. 

Khaw Sim Tak v. Chuah Hooi Guoh Neoh, (1921) L.R. 49 I.A. 37 and Annamalai Chettiar v. Muthu- 
karuppan Cheitiar, (1930) 60 M..L.J. 1, relied on. 

Section 10 is not limited to tracing actions. It can be used for the purpose of following property 
in the hands of a trustee or for an account of such property. The section is applicable to a case 
where the trustee or the lega! representative is asked to account for money that was in his hands as 
trustee. And there is no difference in the application of the section whether the suit relates to the 
property of the temple or the profits thereof. 

The word ‘ trust ” as used in section 10 means the same thing as in the Trusts Act 11 of 1882, 
and implies that the ownership in the property has been conveyed to the person referred to in the 
section. 

Decisions of English Courts as to meaning of “ vested in trust” held not to be applicable. 

Krishtappa Chetti v. Lakshmi Ammal, A.I.R. 1923 Mad. 578, considered. 


In general the law to be applied is the law of limitation in force at the time the suit is brought. 
But if a suit has once become barred it cannot be revived by any subsequent enactment. The 
amendment of section 10 of the Limitation Act cannot have the effect of reviving a claim which on 
the date when the amendment took effect was time barred. 
Pe ge E AAN AN ah BATA Aa D A KG MEN E TE TS TEN aan 
r, (1927) 53 M.L.J. 189:1.L.R. 50 Mad. 866. | 
* Appeal No, 44 of 1938. 27th April, 1943. 
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Where a suit was filed on behalf of a temple for recovery of money alleged to be due in respect 
of the management of the temple and its properties by the defendant and his father during the latter’s 
lifetime and the defendant pleaded that the suit was time barred, 


Held, that section 10 of the Limitation Act before its amendment in 1929 was inapplicable to the 
case and that the suit was governed by Article 120 of the Limitation Act, 
Appeal against the decree of the Court of the Subordinate Judge of Devakottai, 
dated 28th July, 1937, in O. S. No. 77 of 1935. . 


V. V. Srinivasa Aiyangar and P. S. Sarangapani Aiyangar for Appellants. 
K. V. Krishnaswami Aiyar and T. V. Ramiah for Respondent. 
The Judgment of the Court was delivered by 


Horwill, F7.—The suit institution, Sri Silambani Chidambara Vinayagar 
Devasthanam, is managed by the descendants of one Thungan Chettiar. In 1932, 
one branch of his family brought a suit O. S. No. 78 of 1932 on the file of the Sub- 
ordinate Judge of Devakottai, for a declaration that they, as well as the defendants, 
who are the members of another branch of the family, were entitled to manage the 
temple properties in accordance with an arrangement entered into in 1907 by an 
agreement which is marked as Ex. P in this suit. As the affairs of the temple were 
being neglected because of the quarrel between two branches of the family, a recciver, 
Mr. S. Krishna Ayyar, was appointed to recover sums of money collected by various 
members of the family while managing the affairs of the temple. He is the plaintiff 
in the suit out of which this appeal arises. He contended that the defendant in the 
suit owed a sum of Rs. 51,759-11-6 to the temple, consisting of Rs. 15,237-5-6 due 
in 1903 and acknowledged by the defendant’s father, and the sum of Rs. 36,000 . 
odd by way of interest. The acknowledgment took the form ofa hundi, Ex. B. The 
defendant denied that his father had executed the suit hundi. He concluded his 
written statement by alleging that the suit was barred by reason of laches and lapse 
of time.“ Various questions of law and fact were raised in the issues and every 
point was decided in the plaintiff’s favour with the exception of the question of 
limitation. ‘The Subordinate Judge held that the suit was barred by time as it was 
brought on 15th April, 1935, nearly 32 years after the execution of the suit hundi, 
and as section 10 of the Limitation Act, on which the plaintiff had relied to save 
limitation, did not apply to the facts of the case. 


Before considering whether the plaintiff can avail himself of the provisions of 
section 10 to save the suit from the bar of limitation, it is necessary to consider one 
or two small questions of fact. It is admitted here that the defendant’s father, 
Ramanathan, did collect monies and that the amount shown in Ex. B was the 
amount then due by him to the plaint institution. It is however contended that 
the hundi is what it purports to be, a negotiable instrument, which is a contract 
‘between Ramanathan and the representatives of the temple, that therefore any 
fiduciary relationship between the defendant’s father and the temple was brought 
to an end by Ex. B, and that the preesnt suit must be regarded as a suit by a creditor 
against the debtor on a negotiable instrument. In the first place, there is definite 
evidence by P. W. 1 which has not been rebutted, that Ex. B was intended to be 
only a voucher and acknowledgment by the defendant’s father that he held the 
sum of Rs. 15,237-5-6 belonging to the suit temple. The hundi was drawn on a 
firm in Madras with which the defendant’s father had no account. There were 
three other similar documents executed at the same time by other trustees. Those - 
hundies, too, were never presented. P. W. 1, executed one of them and he dis- 
charged his obligation to the temple by selling some of his land. The evidence 
shows that in or about 1903 there was some dissatisfaction with the way in which 
Ramanathan, the father of the defendant, was managing the affairs of the temple, 
that a few members of the family examined the accounts of various persons who had 
been trustees, and as far as Ramanathan was concerned, the figure shown in this 
account as being due to the temple was accepted. But there is no reason to think 
that this Panchayat had any authority to bind the institution. It was merely a 
small body appointed, so that the other members of the family might satisfy themselves 
that the representations made by persons who had been trustees in the past as to the 
amounts due by them to the institution were correct. The four documents that 
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were then drawn up were not executed in favour of any particular trustee, the heading 
merely indicating that it was a hundi executed in favour of the Silambani Devas- 
thanam ; and the hundi commenced with the words ‘‘ credit to the Silambani 
Chidambara Vinayagarswami temple and debit to V. R. L. S. T. Firm, Devakottai.” 
The lower Court has given other reasons which we consider equally valid for its 
conclusion that Ex. B was nothing more than an admission of a liability. The 
trustees who were appointed by the members of the family to represent them could 
have filed a suit to recover that sum of money; there is no reason to think that 
Ramanathan ceased to hold the money in trust for the institution as and from 
23rd April, 1903, the date on which the hundi was executed. He seems to have 
continued as a trustee for some time after that and he was also a Vicharanaidar even 
longer. It is a common practice among Nattukottai Chettis to invest in their 
firms money belonging to institutions with which they are connected as well as 
money belonging to the ladies of their families. Such an investment is not looked 
upon as a breach of trust ; on the contrary, it is generally regarded as a sound way 
of preserving the funds of the institution. The present suit is not however one 
based on a deposit payable on demand. The suit was framed as one for a sum of 
money held by a trustee ; and we have no reason to think that the fiduciary relation- 
ship between Ramanathan Chettiar and the temple came to an end with the 
execution of Ex,B. 


It was argued by the learned advocate for the respondent that Ramanathan 
Chettiar had no authority to collect the money and was nothing more than a usurper, 
who might be a trustee de son tort but not a legal trustee to whom section 10 of the 
Limitation Act could be applied. We have no reason to think that Ramanathan 
had usurped authority. It is true that the other branch of the family was dis- 
satisfied because he was not consulting any of them; but he was clearly acting 
with the authority of his branch of the family, which had an undoubted right to 
appoint representatives for their branch. 


The difficulty in deciding whether this suit is in time arises out of the fact 
that section 10 was amended in r929, whereas Ex. B was executed in 1903, and the 
obligation presumbaly arose even earlier. So that if the first part of section 10 does 
not apply to the facts of this case and the amendment does not have retrospective 
effect so as to operate on the obligation of the defendant’s father, then the plaintiff 
would not be able to rely on section 10. Mr. V. V. Srinivasa Ayyangar argues that 
even without the amendment section 10 would apply. Prior to Vidyavaruthi v. 
Baluswami Ayyar, it was assumed by the Courts in India that the manager of a temple 
or the head of a mutt was a trustee within the meaning of section 10; but in the 
judgment of their Lordships in that case it was held that the properties of religious 
institutions in India are not vested in the heads of the institutions, but belong to the 
idols (or in the case of Mohammadans to God Almighty) ; and that therefore the 
heads of these institutions could not be trustees. The case immediately before 
the Judicial Committee concerned the property of a mutt; and Mr. Srinivasa 
Ayyangar has sought to distinguish that case on the ground that the head of a mutt 
is in a different position from the head ofa temple ; for he has a beneficiary interest 
in himself, whereas the dharmakartha of a temple has not. The reasons given in 
Vidhyavaruthi v. Baluswami Ayyar1, for holding that the head of a mutt was not a 
trustee would however apply with almost equal force to the dharmakartha of a 
temple. The property of a temple belongs to the idol and does not vest in the 
manager, although he has a wide discretion in the spending of the funds of the 
institution. It is conceded by Mr. Srinivasa Ayyangar that since Vidyavaruthi v. 
Baluswami Ayyar* it has been assumed that the dharmakartha of a temple is not the 
trustee of its property and that all cases concerning the property of temples have 
since then been decided in the light of the findings in that case. In the following 
year, in Srinivasachariar v, Evalappa Mudaliar® the Judicial Committee, in considering 
the rights of a dharmakartha of a temple with regard to the temple property, found 





1. (1922) 41 M.L.J. 946: L.R. 48 LA. 302: 2. (1923) 43 M.L.J. 536: L.R. 49 I.A. 237: 
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that he was no more than a manager, Every other relevant decision since has 
assumed that. 


Another argument by which the unamended section 10 was sought to be applied 
to the facts of this case is that the amendment was a mere declaration by the Legis- 
lature that it had intended section 10 to be applied to the managers of temples and 
mutts. It seems to us that that contention is not possible in the light of the decision 
in Vidyavaruthi v. Baluswami Ayyar1 which is final and binding ; for according to 
that decision, section 10 as it stood before the amendment did not apply to heads of 
mutts and temples. Alla Rakhi v. Md. Abdur Rahim? is another decision of the 
Privy Council re-affirming the finding in Vidyavaruthi v. Baluswami Aiyar? and 
holding that the unamended section ro did not apply to the head of a Mohammadan 
endowment. That was recognised by the Legislature by the form in which they 
‘worded the amendment, for they said, “ For the purposes of this section any property 
comprised in a Hindu, Mohammadan, or Buddhist religious or charitable endow- 
ment shall be deemed to be property vested in trust. . . . the words italicised 
indicating that in fact the property comprised in a Hindu, Mohammadan, or 
Buddhist religious or charitable endowment is not property vested in trust and 
that the manager of such property is not the trustee thereof, though for the purposes 
of this section he should be deemed to be so.” 


While dealing with the unamended section 10 it might be advantageous to consi- 
der here a point raised by Mr. Krishnaswami Aiyar for the respondent, which found 
acceptance in the lower Court, that the property was not vested in trust for a specific 
purpose, which, if correct, would mean that even though a dharmakartha were a 
trustee, section 10 would be inapplicable for the reason that the dedication was not 
for a specific purpose. We do not however think that the Legislature, in speaking 
of a specific purpose, had in mind only purposes of a limited scope, such as a kattalai 
would have. It does not seem to us that because the purpose for which the property 
was dedicated was a wide one, it need be any the less specific. It has never been 
held, as far as has been pointed out to us in the very many cases discussed by the 
High Courts of India before Vidyavaruthi v. Baluswami Ayyar? or after, that section 10 
did not apply to the property of a temple because it was dedicated generally to the 
temple and not for any limited purpose. “A specific purpose ?? was defined in 
Khaw Sim Tek v. Chuah Gooi Gnoh Neoh® quoted by the Committee in Annamalai’ 
Chettiar v. Muthukaruppan Chettiar* as being a purpose which is either actually and 
specifically defined in the deed of trust or a purpose which from the specified terms 
can be certainly affirmed. The conducting of pujas and ceremonies and the upkeep 
of the temple seem to us sufficiently specific to satisfy the requirements of section 10 
of the Limitation Act. 


Another objection to the applicability of section ro suggested by the learned 
advocate for the respondent is that section 10 relates only to tracing actions. We 
do not however think that the application of section ro can be so limited. Section 10 
can be used for the purpose of following property in the hands of a trustee or for an 
account of such property; so that the section seems to apply to a case like the 
present where the trustee or the legal representative is asked to account for money 
that was in his hands as trustee. No authority relating to section 10 of the Limitation 
Act has been cited in support of this contention. 


The learned advocate for the appellant contends further that the property 
with which the temple was endowed was held in trust with the then trustee in the 
English sense, and that therefore the unamended section 10 would apply. The 
two deeds, Exs. H-1 and J., the wording of which is relied upon for this contention, 
were executed on 18th May, 1807, and 4th February, 1814, respectively ; and it 
seems most unlikely that a pious Hindu living at that time would have had in mind 
the ideas of an English trust, with the incidents of which he must have been com- 
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pletely unfamiliar. We are unable to find anything in Ex. J., which relates to half 
a village to indicate that a trust was created. The grant was made to the temple 
for certain purposes, the management of that property to be in Veeran Chetti, the 
person who had paid the Rajah of Sivaganga the consideration for the gift by the 
Rajah to the temple. Ex. H-1 which relates to four villages, is in the form of a gift 
to a Brahmin by the name of Padmanabha Ayyangar ; and as the gift was clearly 
intended for the purposes of the temple he would, if it had been intended that he 
should hold the land, have been a trustee in the English sense ; but it has not been 
the case of anybody that Padmanabha Ayyangar was a trustee. It was explained 
in the evidence in the connected cases that the endowment took this form because 
it was considered to be proper that the property should be given in the name of a 
Brahmin. Padmanabha Ayyangar had, in fact, nothing whatever to do with the 
property. He was not even a name lender for the then trustee. All the parties 
agree that the gift was to the temple and that the name of Padmanabha Ayyangar 
was introduced because it was thought that that was the most efficacious way in 
which an endowment to the temple could be made. There can be no doubt that 
gifts of land can be made to the manager to be held in trust for the temple ; but 
we are satisfied that that was not done in this case. 

A distinction was sought to be made between the property of the temple and 
the profits of that property which came into the hands of the trustees, a part of which 
is the subject of this suit. It is argued that although the property might vest in 
the temple the income did not. It belonged to the trustees, it is said, to be used by 
them as they thought best in the interests of the temple. We cannot accept this 
contention. The profitsofa land are an accretion to theland and stand in 
precisely the same position as the property itself. When the trustees collected 
rent from the cultivators they were acting as the agents of the temple. The 
moment the money was paid to them it belonged to their principal, the temple, 
and not to them, the agents. 

The last argument of the learned counsel for the appellant on the unamended 
section 10 is that when the section speaks of property having become vested in 
trust, the Legislature did not intend that the words ““ vested in trust ”? should have 
the strict meaning of the passing of ownership. He has cited a number of English 
cases ; for example, Soar v. Ashwell’, Burdick v. Garrick®, In re Barney, Barney v. 
Barney’, Lyell v. Kennedy*, Rochefoucauld v. Boustead5, in which Courts held that under 
the rules of equity a person who received money while in a fiduciary relationship 
to the person for whom he received it was to be treated as an express trustee. Wedo 
not consider that these English decisions can safely be applied to the interpretation 
of an Indian statute when there is no reason to believe that the Legislature intended, 
when they enacted section 10, to use the word ‘“‘ vested’ in a loose sense not 
ordinarily associated with trusts. We must assume that the word “trust” was 
used in the same sense as in the Trusts Act II of 1882, in which a trust is defined 
as an obligation annexed to the ownership of property. So that the expression 
“vested in trust” implies that the ownership in the property has been conveyed 
to the person referred to in the section. The appellant is not however entirely 
without support from Indian decisions. In Krishtappa Chetti v. Lakshmi Ammal§, 
a Bench of two learned Judges of this Court were considering a case where certain 
jewels were entrusted to the defendant for the purpose of dealing with them according 
to a document whereby the plaintiff should enjoy them for her life and afterwards 
it should be divided between the defendant and other parties. It was held that 
the defendant was a trustee within the meaning of section 10 of the Limitation Act ; 
but the learned Chief Justice remarked that the phrase “‘ trust for a specific purpose ” 
in that section was merely a more expanded mode of expressing the same idea as 
“ express trust”? in English law. He relied on Soar v. Ashwell1, which was a case 
in which a solicitor had misappropriated money, and where it was held that although 
that was not an express trust, equity regarded him as an express trustee for the 





1. (1893) 2 Q B. 390 4. (1889) 14 A.C. 437. 
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purpose of the Statute of Limitations because of his fiduciary relationship. It seems 
to us, with due respect, that one cannot safely apply English equitable rules to 
extend the plain meaning of a provision of the Indian Limitation Act, drawn up 
after the Indian ‘Trusts Act, in which no such expanded meaning of the word ““ trust’ 
` has been given. Moreover, the dictum of Schwabe, C.J., in Krishtappa Chetty’s case! 
was obiter, in that there was an express trust in that case, the jewels having been 
entrusted to the defendant for the purpose of carrying out the terms of the agreement. 
This was pointed out by Ramesam and Cornish, JJ., in Narasimha Ayyangar v. Official 
Assignee, Madras* in which they expressed an opinion that Soar v. Ashwell? must be 
read with other decisions of the Court of Appeal on this subject and that they were 
not justified in importing those ideas into section 10 of the Limitation Act. 

On the question whether the amendment to section 10 can operate on the 
suit debt, the argument of the learned advocate for the appellant is briefly this : 
that with one exception the Limitation Act is processual law and that therefore ` 
it has a retrospective effect. Ifthe suit had related to the possession of immoveable 
property and the plaintiff had acquired title to it by adverse possession, then sec- 
tion 28 of the Limitation Act would have applied and no suit would have Jaid not 
because the suit was barred by limitation but because at the time the suit was 
brought no title remained in the plaintiff. A person who misappropriates money, 
however, never acquires title to it, and the right to that money always remains with 
the true owner. The law of limitation to be applied is the law in force at the 
time of filing the suit, and if under that law, a remedy by way of suit is open, then 
the plaintiff can apply that remedy to his right and recover the money. The 
learned advocate for the appellant has cited a long list of authorities in support of 
this contention. It is not necessary to consider them ; because the learned advocate 
for the respondent has conceded the corrrectness of most of this argument. He 
agrees that in general the Limitation Act has a retrospective effect, that the law to 
be applied is the law of limitation in force at the time when the suit is brought, 
and that the right to a sum of money is not lost by lapse of time. He however 
contends that there is an exception to the genera! rule that if a right survives and a 
remedy exists at the time of the filing of the suit, an action is maintainable, and that 
exception is that if a suit has once become barred it cannot be revived by any 
subsequent enactment. He further contends that section 10, like section 28, creates 
vested rights and is substantive law which has no retrospective effect. Dealing 
with the second point first, we are unable to see how section 10 or its amendment 
creates any vested right. It in effect says that the periods of limitation laid down 
in the other provisions of the Limitation Act shall not apply in certain cases to persons 
in whom property has vested in trust for a’specific purpose. It does not create any 
right in the property or take away any right in it. The trustee who retains or 
misappropriates temple funds never acquires any right to them. 

Although Mr. Srinivasa Ayyangar quoted a very large number of cases in which 
it has been held that the law of limitation was a law of procedure only and that the 
law of limitation to be applied was that in force at the time of filing the suit, yet 
in only one of those cases—the earliest of them all, Valia Tamburatti v. Vira Rayan, 
was there any suggestion that a suit once barred by time could be revived. Even 
in that case the remark on which the learned advocate for the appellant relies 
was an expression of opinion of one learned Judge with which the other learned 
Judge expressly disagreed. On the other hand, several cases have been cited for 
the respondent in which it has been held that when once a debt has been barred 
by time it cannot be revived by any subsequent change in the law of limitation. 
In Appaswami Odayar v. Subramama Odayar® forexample, a decision of the Privy 
Council, the Committee was considering a suit for a share of family property, 
and it was pointed out, 


“ By section 1, clause 13 of Act XIV of 1859 a suit for a share of the family property not brought 
within twelve years from the date of the last participation in the profits of it would be barred. This 
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Act continued in force until the st July, 1871, when Act IX of 1871 came into force. Consequently, 
if there was no participation of profits between 1837 and 1871 the suit would be barred, and the 
later Acts for limitation of suits need not be referred to. If they altered the law, they would not revive 
the right of suit.” 
Mr. Srinivasa Ayyangar sought to distinguish this case as being one for the possession 
of land; but it was not decided on that ground. In fact, the plaintiffs were in 
enjoyment of the property as joint owners. It was really a suit for partition ; and 
the case was decided not on the ground of any acquisition of title by prescription 
(for that had not occurred), but on the ground that the remedy by way of suit had 
been lost before the new law which would have permitted such a suit had come into 
force. In Sachindranath Roy v. Maharaj Bahadur Singh, another decision of the Privy 
Council, reliance was placed on a payment which would have been of no avail 
under the old law, but could be relied upon under the new. As however no suit 
had been brought before the new law came into force and the remedy had become 
barred, it was held that the new law could not be applied. Their Lordships remarked: 
“ There is no provision in this latter Act so retrospective in its effect as to revive and make effective 
a judgment or decree which before that date had become unenforceable by lapse of time.” 
The Limitation Act XV of 1877 recognised this principle. Section 2 of that Act 
contained a provision that nothing in that Act or in the Act of 1871 should be 
deemed to affect any title acquired, or to revive any right to sue barred, under the 
Act of 1871 or under any enactment thereby repealed. Appaswamt Odayar v. Subramania 
Odayar® and cases decided in England and in India before 1877 however clearly 
indicate that section 2 of the Limitation Act of 1877 merely enunciated what had 
always been a recognised principle of law that a suit orice barred could not be 
revived. Although there is no provision corresponding to section 2 of Act XV of 
1877 in the present Act, we are satisfied that this principle still operates. The 
passage above quoted from Sachindranath Roy v. Maharaj Bahadur Singh *was referred 
to and followed in Krishnaswami Naicker v. Thiruvengada Mudaliar® and it was assumed 
as a principle that needed no explanation in Akkamma v. Ropparam Rangappa*. 
Some of the older cases in which this principle was laid down are Molakattala Naganna 
v. Pedda Narappa® and Vinayak Govind and Narayan v. Babaji®. In none of these 
cases was there any discussion as to why a remedy that had once been barred could 
not be revived by a subsequent change in the law ; but it was assumed as a matter 
beyond dispute. It seems probable that a provision corresponding to section 2 
of the Limitation Act of 1877 was omitted from the present Act of 1908 because 
section 6 of the General Clauses Act was intended to take the place of this and similar 
provisions in other Acts. Section 6 of the General Clauses Act, because of its wide 
application, is necessarily much more general in its terms than was section 2 of the 
Limitation Act of 1877; but we are satisfied that it applies to the claim made 
under the present Limitation Act. It says that when any Act made after the 
commencement of that Act (1877) “repeals any enactment hitherto made or 
hereafter to be made, then, unless a different intention appears, the repeal shall not 
(a) revive anything not in force or existing at the time at which the repeal takes 
effect ; or (b) affect the previous operation of any enactment so repealed or anything 
duly done or suffered thereunder.” These two clauses of section 6 of the General 
Clauses Act were applied to suits for restitution of conjugal rights in Md. Mehdi v. 
Sakinabai? and in Nepal Chandra Roy Chowdhury v. Niroda Sundari Ghose? . We 
need not discuss these cases, because it is not seriously denied by Mr. Srinivasa 
Ayyangar that these and similar cases were correctly decided on the facts of those 
cases. It is conceded that section 6 would apply to any case where a previous 
enactment has been repealed ; but it is contended that by the amendment of 1929 
the Act of 1908 was not in any way repealed. The decision of a Full Bench of 
eleven Judges of the Calcutta High Court in Fogodanund v. Amrita Lala Sircar® is 
i AAR, 
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quoted as authority for the proposition that where there is an addition to an existing 
Act, section 6 of the General Clauses Act would not apply. It appears that the 
relevant remarks of the learned Judge who delivered the judgment of the Full Bench 
were obiter ; and it was assumed that the effect of the added section of the Bengal 
Tenancy Act under consideration was not to repeal any existing provisions. It 
would seem very anomalous if the effect of an amendment of the law depended on 
the form it took. It is not denied that if the amendment of 1929 had repealed the 
old section 10 of the Limitation Act and then re-enacted it in its present form, section 6 
of the General Clauses Act would have applied. The purpose of the amendment 
was to repeal the other provisions of the Limitation Act under certain circumstances 
in so far as they related to managers of property comprised in a Hindu, Mohamedan 
or Buddhist religious or charitable endowment. We are of opinion that notwith- 
standing the form that the amendment of 1929 took, section 6 of the General Clauses 
Act applies and bars the present suit because the plaintiff had lost his remedy against 
the defendant before the amendment to section 10 took place. 


If the plaintiff cannot rely on section 10 of the Limitation Act, then there are 
two other ways in which, Mr. Srinivasa Ayyangar contends, the suit is in time. 
Relying on an observation in Pramathanatha Mullick v. Pradyumna Kumar Mullick}, in 
which reference is made to an idol expressing itself through its guardian, it is sought 
to be likened to a person perpetually under a disability against whom limitation 
has never and can never run. Just as a minor cannot be deprived of his remedy 
because his guardian, though capable of bringing an action on his behalf, does not 
do so, so an idol cannot lose its rights because its guardian, through whom alone 
it can act, does not bring a suit on its behalf. Although for certain purposes an 
idol can be compared to a person under tutelage who has a guardian to look after 
its affairs, the analogy should not be overstrained. If this contention were accepted 
the decision in Vidyavaruthi v. Baluswami Ayyar? would have no meaning ; because 
the suit which was held to be barred by time would not have been so barred. The 
amendment to section 10 of the Limitation Act, as well as Articles 134-A to 134-C, 
would be then superfluous. 


Finally, it is contended that if section 10 is not to be applied, then the appro- 
priate provision of the Limitation Act is Art. 120. To this the respondent does not 
demur ; but in order that Article 120 can be invoked to any purpose, the plaintiff 
would have to show that the right to sue accrued within six years of the filing of the 
suit, that is, on some date after roth April, 1929. The only date after roth April, 
1929, on which anything happened that can be relied upon by the plaintiff is the 
demand notice of the plaintiff to the defendant to pay what was due to him. The 
right to sue however accrued long before that. In the agreement, Ex. P, already 
referred to, the trustees appointed by the two branches were specifically empowered 
to collect the money due to the temple by past trustees ; for it contains this sentence: 

“ The common funds outstanding with various persons shall be collected and the same and the 

monies forming future receipts shall be invested with substantial third parties and realised.” 
The common funds must be such as are referred to in the suit hundi and the other 
three hundies executed at the same time. If all the trustees were involved in the 
same breach of trust as the defendant, then it might be argued that there was no 
representative of that temple who could sue, and that therefore until those trustees 
had been removed and one capable of bringing a suit had been appointed, time would 
not begin to run; but as far as the suit institution is concerned, there was never 
any lack of trustees who had authority to bring suits to recover money due to the 
temple from defaulting trustees. 


We therefore agree with the lower Court that the suit was barred by time. The 
appeal is accordingly dismissed with costs—two counsel. 


B.V.V. . ; — Appeal dismissed. 
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Court-Fees Act (VII of 1870), section 7 (iv) (f)—-Suit for accounts of dissolved partnership —Final decree 
for payment of certain sums by plaintiff to defendant—Appeal by plaintiff—Valuahon for court-fee.. o. 
Where in a suit for accounts of a dissolved partnership and for delivery of his share of the assets 
after taking accounts the plaintiff did not succeed, but on the other hand the tnal Court passed a 


final decree directing him to pay the defendants a certain amount and the plaintiff thereupon filed 
an appeal valuing the relief at Rs. 100 (the value mentioned in the plaint) and paid court-fee accord- 


ingly, . . , 
_ Held, that there is a distinction between a plaintiff-appellant and a defendant-appellant and 
under section 7 (iv) (f) of the Court-Fees Act the plaintifi-appellant has greater freedom in the 
matter of valuation and he is not bound to pay ad valorem court-fee on the amount of the decree 
against him.- The court-fee paid is therefore correct. i 

Kashiram Sheth v. Ranglal Motilal Sheth, 1.L.R. (1941) Bom. 477, not approved and Faizullah Khan 
v. Mauladad Khan, (1929) 57 M.L.J. 281 : L.R. 56 I.A. 232 : I.L.R. 10 Lah. 737 (P.C.) and obser- 
ue in Dhanukodi Nayikkar, In re, (1938) 1 M.L.J. 628: I.L.R. (1938) Mad. 598 (F.B.), 
relied on. ~ 

Petition under section 115 of Act V of 1908 praying that the High Court will 

be pleased to revise the order of the Court of the Subordinate Judge of Chicacole 
dated 6th March, 1942 and made in unregistered Appeal of 1942, preferred against 
O. S. No. 369 of 1938 on the file of the Court of the District Munsiff of Chicacole. 


B. V. Ramanarasu for Petitioner. 

The Government Pleader (K. Kuttikrishna. Menon) and S. Ramamoorthy for 
Respondents. 

The Court delivered the following 

JupGment.—This petition raises the question of the bearing of section 7 (tv) (f) 
of the Court-Fees Act when the plaintiff is the appellant. The petitioner filed O. S. 
No. 334 of 1937 in the District Munsiff’s Court of Vizagapatam for accounts of a 
dissolved partnership and for delivery of possession of the petitioner’s share of the 
partnership assets after taking accounts. The relief for accounts was valued at 
Rs. roo in the plaint. The petitioner did not succeed in the suit. On the other 
hand, the trial Court passed a final decree directing him to pay the defendants 
Rs. 4,582-5-0 with interest at six per cent. per annum from gist December, 
1936 and Rs. 242-10-0 with interest at the same rate from goth October, 1941, 
the date of the decree. The petitioner thereupon filed an appeal valuing the 
relief at Rs. 100, the value mentioned in the plaint and paid court-fee accor- 
dirigly. The learned Subordinate Judge directed the petitioner to value the appeal 
at least on the amount decreed against him and pay the necessary court-fee on 
such valuation. ‘This petition has been filed against that order. , Loe 

It is argued on behalf of the petitioner that he can value his relief as he likes 
aid ‘in support of this contention reliance is placed on the decision of the Judicial 
Committee in Faizullah Khan v. Mauladad Khan! and certain observations of a Full 
Bench of this Court in In re Dhanukodi Nayakkar®. In Faizullah Khan’s case* the 
plaintiff-appellant valued the relief in the appeal on the amount of the decree 
passed against him, but did not pay court-fees on the amount of Rs. 3,000 which 
according to his claim was due to him on a proper taking of accounts. The lower 
appellate, Court remanded the case to the trial Court with a direction that the 
case of the plaintiff-appellant should be considered only with regard to the amount 
of the decree and not the amount which he claimed as due to him, as court-fees 
had not been paid on it. Their Lordships of the Judicial Gommittee considered 
that such a direction was not warranted and that the valuation in appeal covered the 
entire relief which the plaintiff-appellant claimed. In the Full Bench decision the: 
appellant was the defendant and not the plaintiff but the learned advocate for the 


* C, R. P. No. 1059 of 1942. 29th April, 1943. . 
1. (1929) 57 M.L.J. 281 : L.R. 56 LA. 232 : 2. (1938) 1 M.L.J. 628: I.L.R. (1938) Mad. 
LL.R,-10 Lah; 737 (P:G.). 598 (F.B.). ee oe ; 
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petitioner relies on the following observations made with regard to Fatzullah Khans 
case* as well as section 7 (iv)(f) of the Court-Fees Act, ; i 

“ The Privy Council held that the court-fee paid on the sum of Rs. 19,991 was largely in excess of 
the true sum of relief at which a-sound valuation could in the circumstances be said to reach and 
it covered the appeal as a whole, including the sum of Rs. 19,991, on the one hand and the smaller 
sum of Rs. 3,000 on the other. In the course of the arguments which are to be found reported in 
Faizullah Khan v. Mauladad Khan? it was pointed out by Lord Tomlin that the scheme of the Act was 
that the plaintiff should be allowed to value his own relief, and the decision proceeded on this basis. 
oie: sabe 12 Fatzullah Khan’s case, as I have already indicated, dealt with the case ofa 
plaintiff-appellant. The section gives great freedom to plaintiff-appellants but we do not consider 
that it gives the same freedom to defendant-appellants.” 


_ {t is contended on behalf of the petitioner that the decision of the Judicial 
Committee in Faizullah Khan’s case! as interpreted by the Full Bench of this Court 
clearly indicates that the petitioner can value his relief in the appeal in the same 
manner in which he can value it in the plaint. The contention of the learned 
Government Pleader is that the petitioner at the time of filing the appeal in question 
had against him a decree for a definite amount and in order to avoid the liability 
under that decree he should have valued the appeal at least for the amount of the 
decree. He relies on the decision of the Bombay High Court in Kashiram Sheth v. 
Benglal Motilal Sheth. In that case there was a decree passed against the plaintiff 
in a suit for accounts and it was held that the. plaintiff-appellant should pay court- 
: fees on the amount of the decree passed against him. Reference is also made to 
Order*7, rule 2, Civil Procedure Code, which requires that in suits for unsettled 
accounts relief should be mentioned approximately. _ 

I am unable to accept the contention of the learned Government Pleader. 
There is no reference to Order 7, rule 2 in the judgment in Faizullah Khan’s case} 
nor does it appear to me that their Lordships of the Judicial Committee considered 
the court-fee in that case as sufficient on the ground that the relief was valued 
approximately as required by the above rule. On the other hand, as has been 
pointed out by this Court in the abovementioned Full Bench decision, the Judicial 
Committee considered that the plaintiff-appellant before them had paid court+fee 
largely in excess and the case proceeded on the basis that he could value the relief 
as he liked. The lower appellate Court in that case took the view apparently 
with reference to Order 7, rule 2 that the valuation of the appeal should not only 
include the amount of the decree against the appellant but also the amount which 
he expected to be awarded on the taking of accounts. ' If that point of view was 
correct, their Lordships of the Judicial Committee would not have interfered. The 
Bombay decision no doubt supports the contention of the learned Government 
Pleader, but the view taken there was that there was no difference between a 
plaintiff-appellant and a defendant-appellant in this matter, whereas this Court has 
clearly stated in the above mentioned Full Bench decision that such a distinction 
does exist and that under section 7 (iv) ( f) the plaintiff-appellant has greater 
freedom than the defendant-appellant in the matter of valuation. 

:- - Following the decision of the Privy Council in Faizullah Khan’s casel and the 

observations of this Court in the Full Bench case extracted above, I find that the 

eourt-fee paid in this case in the first instance is correct. Since the passing of the 

order of the lower Court, the petitioner paid the additional court-fee demanded of 

him This will be refunded. There shall be no order as to costs. 
-K. S. See a Petition allowed. 

_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MnrR. Justice HAPPELL. 


Gadela Venkayamma .. Appellant* (Plaintif) 


- 


i 0. : 
Gadela Ramayya .. Respondent (Defendant). 

~ Appeal—Right of—Claim for enhahced maintenance—Issues Jramed as to maintainability of claim and also 
as to right to arrears and future maintenance—Finding on issues relating to maintainability of claim given first 


1. .(1929) 57. M.L.J. 281: L,R. 56 I.A. 2. I.L.R. (1941) Bom. 477. 
232: I.L.R. 10 Lah. 737 (P.C.). > : oe 


* S. A. No. 1065 of 1942, ; -o 16th July, 1943 -< 
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and decree incorporating the same issued—-Other issues decided on later date—Appeal from decree passed on the first 
set of issues, without waiting for decision on other issues—Decision on issues as to maintainability of claim not 
mere findings, but judgment incorporated in a decree and hence appealable. 


In a suit for enhanced maintenance two sets of issues were framed, one set relating to the main- 
tainability of the claim for enhancement and the other to the right to arrears and future maintenance. 
‘The first set of issues were decided in the first instance and the claim was held to be not maintainable 
and a decree was issued accordingly. The other set of issues were decided on a later date and a 
separate decree was passed in respect of those issues. On the question whether an appeal lay against 
the decision on the first set of Issues, 


Held, that the decision on the first set of issue’ was not a mere finding inasmuch as a judgnient 
had been written giving reasons for the finding and such finding had been incorporated in a decree 
and that it was impossible to regard it as anything other than an adjudication which conclusively 
-determiried the rights of parties: with regard to some of the matters in controversy in the suit and 
hence it was appealable. : 

Appeal against the decree of the Court of the Subordinate Judge of Bezwada 
dated 14th March, 1942 and passed in A. S. No. 82 of 1941 preferred against the 
decree of the Court of the District Munsiff of Bezwada dated 11th March, 1941.and 
passed in O. S. No..396 of 1940. a: 


"S. Venugopal’ Rao for Appellant. 
V. Suryanarayana for Respondent. 
The Court delivered the following 


Jupement.—The appellant in this second appeal filed a suit for maintenance 

in the Court of the District Munsiff of Bezwada. In effect, she pleaded that a 
‘maintenance deed which she had executed many years before was in fact void and 
that she should be granted maintenance at a rate higher than that expressed to be 
.payable in the deed. The suit. was resisted on.the ground that the plaintiff was 
precluded from claiming maintenance at a higher rate than the rate payable under 
the deed by the terms of the deed itself; and the claim for arrears of maintenance 
and for future maintenance, whether payable at the contract rate or at the rate 
claimed in the plaint, was resisted on the ground that the plaintiff was leading an 
unchaste life. Six issues were framed in the suit. The first three relate in 
substance to the question whether the suit was maintainable in view of the previous 
maintenance deed. The fourth and fifth relate to the right to future maintenance 
and arrears of maintenance and the sixth, to the question of a charge for the main- 
tenance on the defendant’s property. ‘The question in this second appeal has 
arisen because the learned District Munsiff decided the first three issues first, wrote 
a separate judgment giving his reasons for holding that the claim for enhanced 
maintenance was not maintainable, and issued a decree to the effect that ““ issues 
1 to 3 framed in the suit are found against the plaintiff” and “ that the suit be called 
to-morrow for evidence on other issues.” Without waiting for the decision on the 
other issues the plaintiff appealed to the Subordinate Judge of Bezwada against the 
decree passed in respect of the first three issues. The learned Subordinate Judge 
dismissed the appeal. He observed—and this observation I am unable to under- 
stand—that if the suit had been for enhancement of maintenance, then the matter 
might have been different. His reason for dismissing the appeal, as it appears 
from his judgment, was that no appeal lay from mere findings and that the present 
case did not come within any of the cases cited to him where, although the decision 
of the Court was not expressed to be an order or decree so as to be appealable, it 
had been held that an appeal lay. In my opinion, it is not possible to hold, as the 
learned Subordinate Judge did, that the decisioris of the District Munsiff on the 
first three issues were mere findings. The District Munsiff has written a judgment 
in which he has given reasons for his findings on the issues; and the findings have 
been incorporated in what has been called a decree. If it is a decree, then, of 
course, an appeal must lie ; and it is difficult to see how it can be regarded as other 
than an adjudication which conclusively determines the rights of the parties with 
regard to some of the matters in controversy in the suit. It is obvious that whether 
the procedure adopted by the District Munsiff is correct or not, the decree passed 
with: regard to the first three issues has determined those issues as conclusively as if 
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the decree had been one’passed in the usual course after all the issués had. been 
heard and the result incorporated in a single decree. . 7 eas ge, te GS 

It has been argued by the learned counsel for the respondent that, the decreé 
passed in respect of the first three issues cannot be regarded as a decree at all, because 
it is neither a preliminary decree nor a final decree. This seems to me immaterial. 
What has actually happened in this case is that a decree has been passed in respect 
of the first three issues and then, as there was no stay, although an. appeal was laid 
against this decree, a separate decree has been passed in respect of the other issues. 
It is true that it would be difficult to say that the first of these decrees is a preliminary 
decree and the second a final decree. They are separate decrees in adjudication 
of the several issues. It is plain, however, that the plaintiff cannot be debarred 
from the remedy of an appeal, merely because the’ trial Court has passed decrees 
which are defective. If the respondent’s argument is well-founded, the plaintiff 
would have no remedy at all. It is not necessary in this appeal to consider whether 
‘the procedure adopted by the District Munsiff was or was not in accordancé with 
law. Ifit was not in accordance with law, then of course the duty of the appellate 
Court would be to set aside the decree and direct the District Munsiff to pass only 
one decree in respect of all the issues. The decree, however, whether the procedure 
adopted was correct or not, I have no doubt was a final adjudication of the issues 
between the parties and so was appealable. . A | 

This second appeal, therefore, will be allowed with costs of the second appeal. 
Jhe decree of the lower appellate Court will be set aside and the appeal will be 
heard on merits in the light of the observations contained in this judgment. i 


_ Leave refused., 
MS. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice HORWITL. 


K. Balireddi JH i .. Appellant* 
K. Lakshmamma and others ., Respondents. 


Civil Procedure Code (V of 1908), Order 17, rules 2 and 3—Request for pass over and reporting no instructions 
subsequently—Dismissal of suit—Application under Order 9, rule 9, for setting aside dismissal—Application 
cannot be dismissed in limine. p AE 

` The plaintiff engaged three vakils to appear for him and on the date of hearing, all of them 
were absent. Another vakil, K, however appeared on behalf of ‘one of the three, V, and requested 
an adjournment or that the case might be passed over for some time. The case was passed over and 
when called again, K reported no instructions on behalf of V. The suit was thereupon dismissed. 
An application purporting to be under Order 9, rule g to set aside the dismissal of the suit was dis-- 


missed in limine. On appeal, -.- ; l 

Held, that the order of dismissal of the suit would be one under Order 17, rule 2 and not 
rule 3 of the Civil Procedure Code. Arranging the day’s work is not a judicial act and a request 
by a practitioner to pass over a case for an hour or two is not a step taken in the prosecution of the 
proceedings. Accordingly the application praying that the dismissal of the suit be set aside cannot 
be dismissed in limine. i i ; 

Venkateswara Rao v. Subramaniam, (1939) 2 M.L.J. 611, followed. - z 

Appeal against the order of the District Court of Anantapur dated 6th August, 
1942, and-rade in I. A. No. 68 of 1942 in O. S; No. 20 of 1940. ; i 

Ch. Raghava Rao for Appellant. : ae 

K: Srinivasa Rao and A. Gopalacharlu for Respondents. 

The Court delivered the following . 

: JUDGMENT.— This is an appeal from an order of the District Judge of Anantapur 
dismissing in limine an-application purporting to be under Order g, rule 9, ‘Civil 
Procedure Code, praying that an ex parte dismissal of a suit be set aside. ... 
_ The admitted facts of the case are that the plaintiff engaged three vakils to 

appear for him and that on the.date of hearing,.all of them were absent. One Mr. 
Krishna Sastri, however, appeared. on behalf of one of the three, Mr. Venkata 
Reddi, and requested an adjournment or that the case might be passed over for 
some time. The case was passed over and when called again, Mr. Krishna Sastri 


` A, A. O. No. 476 of 1942. . 7 l . 26th March, 1943. ` 
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reported no instructions on behalf of Mr. Venkata Reddi. The suit was thereupon 
dismissed. The question is whether it was dismissed under Order 17, rule 2 or 
under Order 17, rule 3. 


It has been held repeatedly that when a vakil comes to Court merely to ask 
for an adjournment and upon that being refused reports no instructions, the pleader 
fails to appear ; and it has also been held that unless the plaintiff himself takes 
some further part in the proceedings thereafter, he himself also fails to appear and 
that therefore any order of dismissal of the suit would be under Order 17, rule 2. 
In Gopal Row v. Maria Susaya Pillai1, the learned Chief Justice said : 


“ It seems to me the plaintiff failed to appear as from the time when his pleader declined to 

proceed with the case. On behalf of the appellant, it was suggested that the plaintiff was present 
in Court when his pleader declined to proceed. Even ifit were so, this, in my view, makes no difference. 
The plaintiff was not appearing in person but by his pleader, and if it can be said that the pleader 
failed to appear, as from the time when he declined to proceed, it follows that the party also failed 
to appear.” 
That decision seems to have formed the basis of all the decisions of this High Court 
on this point’since. It would therefore follow that the fact that the plaintiff in this 
case had his witnesses present in Court would make no difference. He came to 
Court expecting that his pleader would conduct the case and he did not appear 
himself but through his pleader ; and from the moment that his pleader reported 
no instructions he, like his pleader, failed to appear. 


There is a further difficulty in the way of the respondents. As long as a vakalat 
in favour of any vakil was in force, the plaintiff could not himself appear. So that 
despite the fact that Mr. Krishna Sastri on behalf of Mr. Venkata Reddi had reported 
no instructions, the plaintiff was still unable to conduct the suit himself; for he 
had ‘not cancelled the vakalat in favour of the other two vakils, nor had they cancelled 
16; 

The learned District Judge seeks to distinguish Venkateswara Rao v. Subramantam 2, 
and the cases which it follows by pointing out that Mr. Krishna Sastri did not 
report no instructions as soon as he came to Court. He asked the Court to pass 
over the matter for the present to give him time to consider the case. Mr. Gopala- 
charlu for the respondents relies on two cases in which it was held that if something 
is done in furtherance of the proceedings before the Court, it cannot be said that the 
party or his pleader who was appearing for him has failed to appear. In Govinda- 
rajulu Naidu v. The Imperial Bank of India®, for example, the vakil filed an additional 
written statement ; and the learned Judges pointed out that he could not be said 
to have failed to appear if he had filed a written statement. There was no such 
act in the present suit; but there is a reported case in which little or nothing was 
done, namely, Patinhare Tarkatt Rama Mannadi v. Vellur Krishnan Menon*. It was 
one in which a vakil said that his pleader was absent and that as he was not in pos- 
session of the records, he could not argue the appeal. It was held that there was an 
appearance. The point was not discussed however; and this case séems not.to 
have been referred to in later decisions of this Court. That case may how- 
ever be distinguished as one dealing with an appeal, where all that a 
vakil has to do is to argue, the records being before the Court. It moreover does 
not appear that in that case that the vakil reported no instructions. The 
learned District Judge thought that it was a material fact that Mr. Krishna Sastri 
did not at once report no instructions ; but it has to be remembered that he was 
at no time ready to proceed with the case. He merely in the first instance asked 
the Court to pass over the case for a few hours, and it seems to me that when Mr. 
‘ Krishna Sastri appeared at 3 o’clock and reported no instructions, the position was 
the same as if he had reported no instructions in the first instance. The arranging 
of the day’s work is not a judicial act ; and so a request by a practitioner to pass 
over a case for an hour or two is not a step taken in the prosecution of the pro- 
ceeding. 

a ae nL E TE re rt A A SOE ee eT 


1. (1906) 17 M.L.J. 225 : LL.R.30 Mad, A 3. (1934) 68 M.L.J. 123: LL.R. 58 Mad. 


274» ER 17. 
2. (1939) 2 M.L;J. 611, 4. (1902) ILL.R. 26 Mad. 267, 
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I am therefore of the opinion that Venkateswara Rao.v. Subramaniam! and the 
cases on which it is based cannot be distinguished from the present case. The 
appeal is therefore allowed and the application remanded to the District Court for 
disposal on the merits. The costs of this appeal. will abide the result. 


K.S. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—MR. Justice WADSWORTH AND Mr. Justice PATANJALI SASTRI. 
A. Venkatarama Ayyar and another .. Appellants* 
2. 


A. R. Srinivasa Sastrigal -. Respondent. 
Madras Agriculiurists’ Relief Act (IV of 1938) and rules 7 and 9 made thereunder—Madras Civil Courts 
Act (ILI of 1873), section 13—Appeal from application— Whether to District Court or High Court. 


The words ‘ as if it were a decree in an original suit’ in rule 9 framed under Act IV- of 1938, 
are wide enough to attract all the procedure relating to appeals, including the provisions governing 
the appellate jurisdiction of Courts, which are essentially a matter of procedure. In applying section 13 
of the Madras Civil Courts Act to appeals allowed by rule 9, an application made under these rules 
should be deemed to be a suit and the Court in which the appeal is to be filed should be determined 
according to the valuation of the subject-matter, 


So where the value of the subject-matter of the proceeding, being the value of the reduction 
claimed by the debtor, exceeded Rs. 5,000 an appeal to the High Court was competent, 


In re Venkatarainam, (1941) 1 M.L.J. 721, distinguished. 


Where a payment has been appropriated to interest due under the creditor’s mortgage, 
before 1st October, 1937, in a certain manner, such appropriation cannot be reopened under the 
Madras Agriculturists’ Relief Act. 


In scaling down a debt due under a mortgage, the debt cannot be traced back to 
promissory notes executed by the debtor’s elder brother as the manager of the family, where there 
was a partition in the family at which the liabilities under the promissory notes had fallen to the share 
of the debtor who executed the mortgage in discharge of such liability. 


Karuppanna Goundan v. Marutha Pillai, ( 1941) 1 M.L.J. 773, followed. 


Appeal against the order of the Court of the Subordinate Judge of Kumbakonam 
dated 12th August, 1940 and made in O. P. No. 3 of 1940. 


M. S. Venkatarama Atyar and S. Swaminathan for Appellants. 
C. A. Seshagiri Sastri for Respondent. 
The Judgment of the Court was delivered by 


Patanjali Sastri, F.—This appeal arises out of an application made in the 
Court of the Subordinate Judge of Kumbakonam under the rules made under the 
Madras ‘Agriculturists’ Relief Act for a declaration that a sum of Rs. 3,914~11-0 only 
is due from the applicant, respondent herein, under a mortgage executed by him in 
favour of the appellant’s father for Rs. 10,000 in 1931. The Court below scaled 
down the debt to a sum of Rs. 5,814-1 1-2, and the creditors have brought this appeal. 

Mr. Seshagiri Sastri, learned counsel for the respondent, has raised a preliminary 
objection that an appeal from the order of the lower Court lay under section 13 of 
the Madras Civil Courts Act to the District Court in the first instance, and that the 
appeal preferred directly to this Court is not maintainable. Section 1 3, so far as itis 
material here, runs as follows: ; 

“ Appeals from the decrees and orders of Subordinate Judges and District Munsiffs shall, when 
such appeals are allowed by law lie to the District Court except when the amount or value of the 
subject-matter of the suit exceeds Rs. 5,000 in which case the appeal shall lie to the High Court.” 
It is argued that under this provision all appeals from decrees or orders of Sub- 
ordinate Judges lie to the District Court unless the case falls within the exception, 
and as the exception covers only suits and not applications it is not applicable here. 
We are unable to agree with this contention. Rule 9 of the rules already referred 
to provides that, 


“ The order of the Court declaring the amount of the debt under rule 7, shall be subject to appeal 
and second appeal as if it were a decree in an original suit,” 


PA A A O N 8 f I. (1939) 2 M.L.J. 61 I. 
a . a Oo. 3 0 1941. í 
(Appeal. No. rê of 1941 converted into A. A, O.) i goth July, 1943 
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“The rule obviously postulates the fiction of a decree in an original suit for the 
‘purpose of determining the existence and the scope of a right to appeal, and the 
question is whether it was not intended that the same fiction should be resorted to 
for determining the forum of appeal. We are of opinion that the words “as if it 
were a decree in an original suit ” are wide enough to attract all the procedure 
relating to appeals, including the provisions governing the appellate jurisdiction of 
Courts, which are essentially a matter of procedure. In other words, in applying sec- 
tion 13 of the Madras Civil Courts Act to appeals allowed by rule 9, the application 
made under these rules should be deemed to be a suit and the Court in which the 
appeal is to be filed should be determined according to the valuation of the subject- 
matter. This view commends itself to us all the more readily as it avoids the 
rather serious anomaly of shutting out all first appeals from this Court however 
heavy the stake involved. We do not think that our decision in Venkataratnam, In ret, 
to which Mr. Seshagiri Sastri has called our attention is really against this view. 
-All that was held in that case was that the last ten words of rule g did not have the 
effect of making appeals preferred under that rule taxable as appeals from decla- 
-ratory decrees under Article 17-A of the Court-Fees Act. It was pointed out that 
though the words in question may be apt enough to attract the whole procedure 
relating to appeals, they were not sufficiently explicit to make the provisions of a 
fiscal statute such as the Court Fees Act applicable to appeals preferred under rule g 
as if such appeals were appeals from decrees in declaratory suits. As it has not been 
seriously disputed that the value of the subject-matter of the proceeding, being the 
value of the reduction claimed by the debtor (compare Ryrappan Nambiar v. Chathu 
Kutti Nambiar?) exceeds Rs. 5,000 the appeal is competent and we overrule the 
preliminary objection accordingly. 

_ Turning to the merits, the first point argued relates to the appropriation of a 
sum of Rs. 2,868-4-0 which was admittedly paid towards the debt. The appellant’s 
case was that the respondent made no payment towards the debt and allowed interest 
to accumulate for over a period of six years, that the appellants were therefore 
anxious to recover a part at least of the interest in arrears, that with this object-in 
view they arranged with one Thangathammal to advance to the respondent on a 
mortgage the sum referred to above in order to enable the latter to pay it over to the 
appellants, and that accordingly they got the respondent to execute the mortgage 
Ex. XII on the 1st September, 1937, in favour of Thangathammal who had already 
sent the amount to the appellants for adjustment towards the debt due to them in 
accordance with the arrangement referred to above. Ex. XII recites: 


“In respect of the entire balance of interest on the interest, due up to date towards the hypothe- 
cation deed executed on 3oth July, 1931, in favour of Sayanapuram Ayyaswami Ayyar, since deceased, 
by A. R. Srinivasa Sastrigal of us for Rs. 10,000 (ten thousand) is Rs. 1,517-14-0, amount paid for a 
portion of interest due is Rs. 1350-6-0. The total amount as per the two items mentioned above is 
Rs. '2,868-4-0. Since we have directed you to pay the said “amount of Rupees Two thousand eight 

hundred and sixty-eight, annas four to A. Venkatarama Ayyar, eldest son of the said Ayyaswami 
Ayyar, and the.managing member, and to make the endorsement of payment, we have received 
Rs, 2,868-4-0. Since we have also given direction for adjustment of Rs. 631-12-0 being the balance 
of principal and interest due up to date under a promissory note for Rs. 600 executed on 12th 
“December, 1933, in your favour by A. R. Srinivasa Sastrigal of us in the amount due under. this 
deed, the amount we have received thereby is Rs. 631-12-0, ‘Thus, as per items two as stated 
above, a total amount of Rupees Three thousand five hundred has been received by us.” 
It will be seen that, besides the sum of Rs. 2,868-4-0 advanced in cash, the mortgage 
covers a debt due by the debtor to Thangathammal herself on a promissory note 
for Rs. 600 dated 12th December, 1933 (Ex. XV). Now, the respondent does not 
dispute these transactions. Taking advantage however of the endorsements of 
payments on Exs. XII and XV which are dated respectively 7th October, 1937, 
and 6th October, 1937, he contends that Rs. 2,868-4-0 was actually paid by 
Thangathammal to the appellants only on 7th October, 1937, and that, therefore, 
according to the decisions of this Court holding that payments made and appro- 
priated towards interest after Ist October, 1937, are liable to be readjusted towards 
the principal by virtue of the provisions ‘of the Madras Agriculturists’ Relief Act, 
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all interest outstanding on 1st October, 1937, being wiped out under that Act, the 
said sum of Rs. 2,868-4-0 should go in reduction of the principal due under the 
mortgage Ex. I, It appears the endorsement on the mortgage (Ex. I-a) originally 
recited that the sum of Rs. 2,868-4-0 was paid “on that day” (srarg Ge Guid) 
that is, on 7th October, 1937, and that this was scored out and words corresponding 
that “on the first day of September,” were interlined. The endorsement as well as 
the interlineation is in the handwriting of Thangathammal who made the payment 
on behalf of the respondent debtor but she has not been examined. A receipt 
Ex. XVII was also produced bearing date 1st September, 1937, and reciting inter 
alia, that ‘Thangathammal remitted a sum of Rs. 2,894 by a bank draft on 14th 
August, 1937, and that out of it Rs. 2868-4-0 was appropriated towards interest due 
on the mortgage debt now in question in accordance with the directions contained 
in the mortgage deed, Ex. XII, executed in favour of Thangathammal. The 
respondent attacked the genuineness of the altered endorsement and the receipt 
referred to above, suggesting that both must have been brought into existence 
after the Madras Agriculturists’ Relief Act was passed in March, 1938, so as tò 
evade the provisions of that Act. The Court below has accepted this suggestion 
and found that the alteration as well as the receipt was a subsequent fabrication. 
The appellants did not seriously contest this conclusion and we agree with it. 
The Court below has also found that certain other documents, Exs. XIII, XIII-a, 
XIV and XIV-a which, if true, would prove the appellants case to the hilt, are 
similar fabrications though as it seems to us, on somewhat slender grounds, but we 
are not prepared to differ from this view. The question, however, is whether even 
when stripped of these false trappings, the lineaments of truth are not sufficiently 
discernible in the appellant’s case. It may be mentioned here that Mr. Seshagiri 
Sastri did not dispute the proposition that if Thangathammal was shown to have 
sent the amount to the appellant before 1st September, 1937, the execution of the 
mortgage Ex. XII by the respondent in her favour on that date, with the specific 
directions to her to pay the amount to the appellants towards the interest due on 
the debt now in question, would automatically operate as a payment by her to the 
appellants made on behalf of the respondent specifically towards interest, and that 
the appropriation of such payment would be outside the mischief of Act IV of 1938. 


As observed already, the appellant’s case was that they received from Thanga- 
thammal by a bank draft on 13th August, 1937, a sum of Rs. 2,894 out of which 
Rs. 2868-4-0 was appropriated by him in terms of the directions contained in her 
mortgage, Ex. XII. On the other hand, the respondent took his stand on the 
recital in the original endorsement Ex. I-a dated 7th October, 1937, that the sum 
‘of Rs. 2,868-4-0 was paid “on that date” (srargi Ga Auw) and suggested that 
the earlier remittance by bank draft had nothing to do with the payment towards 
the debt in question. It may be stated at once that there is no evidence, apart 
from the endorsement, on the mortgage, Ex. I, that any sum was paid by Thanga- 
thammal to the appellants on 7th October, 1937, or, for that matter, at any time 
after the execution of her mortgage, Ex. XII on 1st September, 1937, and before 
7th October, 1937. The appellants, however, strongly relied on the post card 
Ex. XXIV written by the son of Thangathammal to the second appellant on 18th 
July, 1937,as showing that the appellants had already proposed that Thangathammal 
should lend money to the respondent so as to enable him to pay off a portion of the 
interest due under the mortgage Ex. I and that the proposal was under discussion. 
It must be admitted that the terms of the letter taken by themselves are not clear 
as to what transaction the parties were discussing, Thewriter (that is Thanga- 
thammal’s son) says : 

“At present for immediate payment I can give Rs. 3,300 or Rs. 3,400. Even in this, I can 
give only the balance after deducting Rs. 600. So please reply regarding all particulars without 
fail. If you want me to send the money immediately I shall obtain a crossed draft from the Indo- 
Commercial Bank and send it to you.” 


The writer was examined as R. W. 2 and he explains that the first appellant told him 


in June, 1937, in Kumbakonam and Alankudi about the investment of Rs. 3,500 with 
the respondent on a mortgage, and that Rs. 600 mentioned in the letter refers to. the 
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amount of his mother’s promissory note. This promissory note is filed as Ex. XV 
and its discharge is part of the consideration for the mortgage Ex. XII, the balance 
of Rs. 2,868-4-0 being the amount directed to be paid to the appellants. In the 
light of these facts and the explanation given by R. W. 2, the statement in Ex. XXIV 
as to deducting Rs. 600 and paying only the balance out of Rs.3,300 or 3,400 which 
the writer proposes to give assumes great significance. It shows with reasonable 
clearness that the passage extracted above refers to the proposed investment with 
the respondent and the adjustment of the promissory note debt due by the latter 
out of the advarice to be made, and that the crossed draft from the Indo-Commercial 
Bank was to be sent for that purpose. It was, however, suggested for the respondent 
that the tone of the letter rather showed that the writer was answering a demand 
from the appellants of monies due to them from Thangathammal, but there is no 
foundation for this suggestion, as neither R. W. 1 the first appellant, nor R. W. 2, 
the son of Thangathammal and the writer of the letter, was asked about Thanga- 
thammal and her son owing money to the appellant and, in any case, the reference 
to the proposed deduction of Rs. 600, while it fits in exactly with the appellant’s 
version, would otherwise stand unexplained. It is worthy of note that no suggestion 
of Thangathammal’s indebtedness to the appellants appears to have been made 
in the Court below as the learned Judge too understood the post card Ex. XXIV 
as referring generally to investment of money available and to be available. The 
learned Judge further observed that the concluding portion of the letter, that is, 
the passage extracted above, suggested that an investment with the respondent 
though of as Rs. 600 was to be deducted out of the amount to be advanced. 
Having come so near what appears to us to be the truth, the learned Judge however 
proceeded to speculate as to how Thangathammal’s son would have acted in case 
Thangathammal had agreed to advance the loan to the respondent, and influenced 
apparently by the appellants’ conduct in fabricating false evidence, came to the 
conclusion that the payment of Rs. 2,868-4-0 must have been made after 1st October, 
1937. We are unable to agree with this conclusion. No doubt the appellants’ 
conduct in attempting to bolster up their case by concocting evidence and their 
failure to produce their accounts was hardly such as to inspire confidence in their 
case. We are, however, satisfied on the whole, having regard to documentary 
evidence the genuineness of which has not been impugned and to the probabilities 
of the case, that the only payment made by Thangathammal as consideration for 
the mortgage, Ex. XII came out of the bank draft sent on 13th August, 1937 and 
that there was no other payment, the original endorsement on Ex. I having been 
roughly made as strict accuracy as to the date of payment was then immaterial. 
As the money was thus in the hands of the appellants when the said mortgage 
(Ex. XII) was executed by the respondent on rst September, 1937, it must be deemed 
to have been appropriated to interest due under the appellant’s mortgage, Ex. I, 
on the said date in view of the specific directions contained in Ex. XII. It follows 
cer Ae appropriation cannot be reopened under the Madras Agriculturists’ 
elei Act. : 


The next contention urged on behalf of the appellants was that in scaling down 
the debt in question, it should not have been traced back to the promissory notes 
executed by the respondent’s elder brother as the manager of the family as there was 
a partition in the family at which the liabilities under the promissory notes fell 
to the share of the respondent who executed the mortgage, Ex. I, in discharge of 
such liability. This point is concluded in the appellant’s favour by the decision 
in Karuppanna Goundan v. Marutha Pillai! and therefore, the principal sum of 
Rs. 10,000 mentioned in Ex. I should be taken as the principal for purposes of 
scaling down the debt. 


In the result, the appeal is allowed and the appellants will be declared entitled 
to the sum of Rs. 10,000 with interest thereon at 61 per cent per annum from ist 
October, 1937, up to goth January, 1940, on which date Rs. 3,914-I1-0 was paid 
i 
3. (1941) 1 M.L.J. 773. 


356 THE MADRAS LAW JOURNAL REPORTS. [1943 


by the respondent. The balance will carry interest at the same rate from that 
date till realisation. The appellants will have the costs of the appeal. In the 
Court below each party will bear its own costs. ; 


V.P.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 
(Ordinary Original Civil Jurisdiction.) 
PRESENT — MR. Justice BELL. 


Neni Kavur Bai by agent Jalamchand Lodha .. ‘Plaintiff * 
2. 
P. Ranganatham Pillai and another .. ‘Defendants. 


Transfer of Property Act (IV of 1882), section 55 (2)—Breach of covenant—Damages— Madras City Civil 
Court Act (VII of 1892), section 16—Costs. 


By a sale deed registered on 16th March, 1940, the vendors (defendants 1 and 2) sold their 
property to the plaintiff for a consideration of Rs. 37,000, a substantial part of which was to go in 
redeeming 14 mortgages relating to the property and created as to 5 of them by the first defendant 
alone, as to another five by the second defendant and as to the remaining 4 by the defendants 
jointly, and the balance was to be paid in cash. The vendors covenanted that the property sold 
was free from any charge, lien or other encumbrances except the above mortgages and that it was 
not subject to any proceeding of Court, decree or attachment, etc., and they undertook to keep 
the purchaser indemnified against any such claims. In July, 1941, the vendee (plaintiff) received 
a notice from a decree-holder in a City Civil Court suit, that the right, title and interest of the 
second ‘defendant in the property had been attached on the rgth April, 1939. The vendee paid 
to the decree-holder a sum of Rs. 5,375 to get rid of the attachment and claimed the same from 
the vendors as damages for breach of covenant of title. As the second defendant became an insol- 
vent, the Official Assignee was impleaded. On the question whether the first defendant is liable 
and to what extent, 


Held, that the first defendant is liable having regard to the terms of the deed wherein both the 
vendors: pledged themselves jointly and severally under the covenant, but that he is liable only for 
Rs, 1,720-9-0 which is the value of the seeond defendant’s interest in the property, which was all 
that was attached. 


. Having regard to the provisions of section 16 of the Madras City Civil Court Act, the plaintiff 
was not given any costs. 


C. R. Rajagopalachart for Plaintiff. 


K. Narasimha Atyar instructed by V. N. Srinivasa Rao and S. Srinivasaraghavan 
for Defendants. 


The Court delivered the following 


"JUDGMENT. — This is a claim for damages for breach of a covenant of title 
contained in a sale deed dated the 16th January, and registered on the 16th March, 
i940. ‘The purchaser who is the plaintiff is the mother of a family of money-lenders 
and this transaction marks the end of a stage in a long list of transactions between 
the two defendants and the family. Earlier in August, 1939, a draft sale deed was 
prepared in similar terms in which a son of the plaintiff was to be the purchaser 
and by which the interest of the defendants in a certain house was to be conveyed 
in consideration of a sum of Rs. 35,000. In that draft the fact that an attachment 
subsisted on this house in respect of the second defendant’s half share is specifically 
mentioned. No reference to the attachment is made in the subsequent deéd of 
January, 1940, now in question. The silence is not without significance in the 
light of after events, and perhaps explains the reason why the mother was substituted 
as purchaser in the later document. At all events by the sale deed of 1940, the 
vendors, defendants 1 and 2 sold their property for a consideration of Rs. 37,000 
a substantial part of which was to go in redeeming fourteen mortgages relating 
to the property and created as to 5 by the first defendant alone, as to another 5 by 
the second defendant and as to 4 by the two defendants jointly. The balance is 
stated in the deed to be paid in cash. The vendors covenanted that the property 
sold was free from any charge, lien or other encumbrances whatsoever save and 
except the mortgages previously mentioned which were to be discharged and they 
say further that the said property is not subject to any proceeding of Court, decree, 
eee 
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attachment, maintenance decree or otherwise and so forth and they agreed and 
undertook to keep the purchaser indemnified against any such claims and to make 
good all such loss and damages and expenses that the purchaser might suffer. 


In July, 1941, the plaintiff received a notice from the plaintiff in a City Civil 
Court suit that the property had been attached on the 19th April, 1939, in O. 5. 
No. 1001 of 1939. What had been attached as appears from the notice was “ the 
right, title and interest of the defendant ” (and the defendant in that suit was the 
second defendant in this case alone) in the property 101, Mint Street, etc. The 
question for the plaintiff in the present suit therefore was how to get rid of the 
attachment and after certain other proceedings which need not be mentioned, she 
agreed to pay, and apparently did pay, to the attaching creditor, the decree-holder 
in O.S. No. 1001 of 1939, a sum of Rs. 5,375 and she claims that sum as the damages 
for breach of covenant of title. 


The first defendant appears in this suit. The second defendant has become 
insolvent and the Official Assignee has been impleaded. The first defendant raised 
two points firstly that in entering into this sale deed and making the covenant 
he contracted in respect of his own half share and that alone and that each vendor 
so contracted and that inasmuch as the money paid by the plaintiff was paid in 
respect of property belonging to the second defendant, the first defendant cannot 
be liable. In my opinion, this contention is untenable having regard to the terms 
of the deed. The covenant is clear and unequivocal and both the vendors pledge 
themsélves jointly and severally under this covenant. The first defendant therefore 
is liable to answer the claim. 


The second point however is in my view—and I have had considerable dis- 
cussion before me—on sounder ground. The first defendant says that the plaintiff 
cannot claim the sum of Rs. 5,375 because even if she paid it, it was far in excess of 
the value of the second defendant’s interest which was all that was attached. The 
entire property was sold for Rs. 37,000 under the sale deed. This was a price 
agreed upon by the plaintiff and must therefore represent the highest value of the 
property for the present purpose. The second defendant has a half share in this 
and one begins therefore by setting down the figure of 18,500. From this one 
must subtract the amount of the encumbrances which had been created on this half 
share. From the sale deed it appears that by five mortgages in his own name 
he had encumbered this property to the extent of Rs. 12,000. By a further mortgage 
created jointly by himself and his brother he put a further charge on to his own 
share of Rs. 4,250. Thus the interest attached was worth Rs. 18,500 less Rs. 16,799-7-0, 
that is, Rs. 1,720-9-0 and if the attachment were to be raised no more than this sum 
should or need have been paid. I have been pressed by Mr. Rajagopalachariar 
that there was no course open to the plaintiff but to pay in effect whatever the 
attaching creditor demanded in order to raise the attachment but from the rules 
relating to release of property from attachment, Order 21, rules 59 and 60 for instance, 
it would appear that the plaintiff was not wholly without a shield against the 
demand of the attaching creditor and could have resisted any demand for more 
than thissum. The creditor in the City Civil Court pursued the second defendant 
only and got a decree only as against his share and that share, if the above arith- 
metic is correct, was of the value at the time of the attachment of Rs. 1,720-9-0. 
This is the damage which the plaintiff has suffered by reason of the breach of cove-- 
nant and there will be a decree therefore for this sum. 


The case is surrounded by a considerable amount of doubt because, as I have 
stated, it is clear that the plaintiff is a woman who is either unable or unwilling 
to appear in Court. It cannot be doubted that her affairs are managed by others 
and it is clear from the documents which I have seen that this attachment was 
well-known to her son at any rate, long before this sale deed was brought into 
existence. It is -all the more surprising therefore that without any notification 
to defendants 1 or 2 or to the Official Assignee in whom has vested the second 
defendant’s interests, the attaching creditor should be paid off without any scrutiny 
apparently of the relevant figures relating to the second defendant's interest. Had 
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the:matter been gone into before on this basis and the figures ascertained, it would 
have been clear that much less than Rs. 5,000 would be claimable. Indeed one 
line of argument tentatively adopted by the plaintiff’s counsel suggested that the 
first defendant’s share could also be made liable for the second defendant’s indebted- 
ness by reason of a mortgage which came into existence in 1939. In that case the 
encumbrance upon this property would have far exceeded Rs. 18,500 and the 
attaching creditor would therefore have had no real interest whatever to attach and 
the plaintiff could not have been made to pay any money at all. But on the way 
in which this suit has been based, I give a decree for Rs. 1,720-9-0, 

I think that the suit should not have been brought here. Having regard to the 
provisions of section 16 of the Madras City Civil Court Act, J disallow the plaintiff 
any costs and I think that the first defendant under the first proviso should, be allowed 
his costs. The Official Assignee was impleaded, it is true, by leave but without 
any reason so far as I can see and his costs also must be provided by the plaintiff, 
The decree hereby granted is of course only against the first defendant. Should 
he fail to satisfy it the plaintiffs will be able to claim against the estate of the second 
defendant in insolvency. i l 


V.P.S. —— Decreed in pari. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 


Panga Jagannadhan and others .. Appellants* (Defts. 3, 4, 5 and L.Rs. 
of the 2nd defendant) 


| Us... 3 
Andhavarapu Venkatappanna and others." Respondents (Plff. and 6th Defendant). 

Civil Procedure Code (V of 1908), section g8—Sale in execution set aside under section 23 of Madras Act 
IV of 1938—Amendment of decree by seach 3 down after 12 years of the original decree—Old execution pétition 
tf van be revived and execution proceeded with. 

A decree amended by scaling down under Madras Act IV of1938 is only the old decree 
amended and not an entirely new decree which would give the decree-holder a fresh period ‘of 12 
years from the date of the amendment. Hence an execution petition, which was pending at the 
time when the application to scale down the decree under Madras Act IV of 1938 had been made, 
can be revived and the execution proceeded with although at the time of the amendment of the 
decree more than 12 years had elapsed from the date of the original decree. 

Appeal against the order of the Court of the Subordinate Judge of Berhampore 
dated 4th May, 1942, and made in Execution Case No. 139 of 1941. 

B. Fagannadha Das and C. V. Dikshitulu for Appellants. 

Y. Suryanarayana for Respondents. 

The Court delivered the following 
~ Jupcment.—The respondent obtained a decree against the appellants on 
17th August, 1925. He brought some property to sale in execution of that decree 
and the appellants filed a petition to set aside the sale on the ground of material 
irregularity. That petition was dismissed for default. The appellants then put 
in an application to set aside the ex parte order, which was allowed. ‘Before the 
application.to set aside the sale was again disposed of, the parties entered into an 
agreement whereby the-appellants were to pay Rs. 3,000 within three months. In 
the event of their doing so, the sale was to be set aside and full satisfaction recorded ; 
if they failed to do so, the sale was to be confirmed and part satisfaction entered up. 
Before the three months had elapsed, the Madras Agriculturists’ Relief Act had 
come into force and the appellants applied to the Subordinate Judge of Berhampore 
to scale down the decree. That was done and the sale set aside under section 23 
of the Madras Agriculturists’ Relief Act. By that time, more than 19 years had 
elapsed from the date of the original decree. The respondent therefore asked ‘that 
the old execution petition which had been pending at the time when the application 
to scale down the decree had been made, should be revived. The learned Sub- 
ordinate Judge held that it could be revived and that the present application to 
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proceed against the land was not therefore barred under section 48, Civil Procedure 
Code. He therefore ordered execution to proceed. 


_ Two points have been raised by Mr. Dikshitulu in appeal. One is that the 
reasoning of the learned Subordinate Judge was wrong and secondly, that the 
application should have been filed by the decree-holder in the Court of the District 
Munsiff of Chicacole within whose jurisdiction the land now lies and not in the 
Court of the Subordinate Judge which is situated in Orissa. On the first point 
I have no doubt that the learned Subordinate Judge was generally right, for the 
execution proceedings that-were then pending were only closed because of the 
pendency of the application under the Madras Agriculturists’ Relief Act which 
would take some time-for disposal. 


Some further consideration, however, is necessary as to the effect of the appli- 
cation to scale down the debt and the order passed thereon. Was the amended 
_ decree a new decree or was it the old decree amended? I think the latter must be 
the case. It is conceded that a decree as amended under the Madras Agriculturists‘ 
Relief Act bears the same date as the old decree, which would not be the case if 
the amended decree had to be regarded as an entirely new decree. It is based, 
as Mr. Dikshitulu himself says, on the old judgment and therefore when the revised 
decree is executed it is really the old decree amended and not an entirely new 
decree which, under section 48, Civil Procedure Code, would give the decree- 
holder a fresh period of 12 years from the date of the amendment. If it is the old 
decree that is still being executed, then for the reason given by the Subordinate 
Judge, the old execution petition must be deemed to be pending. If the present 
proceedings are continuous with.the old execution petition, then the Subordinate 
Judge of Berhampore is merely continuing a pending application, which is per- 
missible under section 20 of the Order in Council constituting the Province of 
Orissa ; so that the Subordinate Judge of Berhampore did have jurisdiction to pass 
the order he did. 

It is probable that the application to scale down the decree did not lie in the 
Court of the Subordinate Judge of Berhampore ; but that is a point which was 
raised neither in the lower Court nor here. 


The appeal is dismissed with costs. 
K.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUsTICE HORWILL. 


Vemuru Venkata Krishnayya .. Appellant*® 
v. 
Vemuru Lakshmamma a+ Respondent. 


Maintenance suit by wife—Decree against husband—Compromise after decree, during appeal— Wife prepared 
to suspend operation of decree for a while, provided husband showed better behaviour—Compromise not opposed 
to public policy—Decree executable even after compromise. 


Where, after a wife obtained a decree against her husband for maintenance, but during 
appeal the parties entered into a compromise by which the wife was prepared to suspend 
the operation of the decree for a while, and that if she found that her husband had mended his ways, 
to relinquish her rights under the decree, on the questions (1) whether such a compromise was 
opposed to public policy and (2) whether the very conduct of the wife in living with her husband 
after obtaining a decree for maintenance removed the very basis of such a decree, 


` 


Held, (1) that the compromise was not opposed to public policy. Far from being opposed to 
public policy, it was in the interests of family life that the wife should be willing to forego her rights 
to maintenance for a while in order that the husband should have one more opportunity of showing 


that he was fit to live with her ; 
Krishna Aiyar v; Balammal, (1910) I.L.R. 34 Mad. 398 and Tekait Mon Mohini Jemadai v. 
Basanta Kumar Singh, (1901) I.L.R. 28 Cal. 751, explained and distinguished. : 


(2) that the decree was executable inasmuch as the wife had clearly no intention of abandoning 
her rights under the decree by adopting a fresh relationship with her husband. 


Venkayya v. Raghavamma, (1941) 2 M.L.J. 263, distinguished. : 
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Appeal against the decree of the Court of the Subordinate Judge of Tenali, 
dated 24th August, 1942, and passed in A. S. No. 55 of 1942 preferred against the 
order of the Court of the District Munsiff of Repalleand made in E. P. No. 60 of 
1940 in O, S. No. 450 of 1933. 


K. Kotayya for Appebant. 
A. Lakshmayya for Respondent. 
The Court delivered the following 


JupGMENT.—The respondent obtained a decree for maintenance against her 
husband, the appellant, and during the appeal the parties entered into a com- 
promise, the material part of which is set out hereunder : 

1) The plaintiff shall be held entitled to recover Rs. 480 for arrears of maintenance up to date 


ct 
from ke defendant of which Rs. 300 is payable by the defendant to the plaintiff within one month 
from this date. The balance of Rs. 180 must be deposited in Court within a month thereafter. 


(2) That a sum of Rs. 96 be fixed per year as the maintenance to be paid by the defendant 
to plaintiff in a lump sum payable on 25th of August of every year beginning from 25th of August, 
1938. The maintenance that has accrued due to the plaintiff from 25th August, 1938, is subject 
to the proviso mentioned hereunder, in clause 3. 


(3) That the defendant do take the plaintiff into his house and live as husband and wife for a 
period of one year, during which time the maintenance decree is not to be enforced by the plaintiff. 
The same may be executed at the end of one year from this day or at any time thereafter, if the 
defendant has refused to maintain her or otherwise treated her with neglect during the said period 
of one year or thereafter. That the plaintiff then be entitled to execute the decree for the arrears 
of past maintenance namely Rs. 180 decreed above and for future maintenance as from 25th August, 
1933, With execution costs and for a proper provision for separate residence. 


(4) ‘That the plaintiff should have a charge for future maintenance on four acres 48 cents out 
of item 3 in the plaint A schedule bearing D. No. 62-4A. 


(5) The plaintiff shall have no claim for the amount of maintenance as fixed above during 
the period of the parties living as husband and wife. Each party do bear his or her costs incurred so 


far.” i l 
In accordance with the terms of the compromise decree, the wife lived with her 
husband for a few months and then applied to execute the decree, as the good 
treatment which the appellant had promised had not been meted out to her. The 
question that arose in the Courts below and here is whether this compromise decree 
could be enforced. Both the lower Courts held that it could. 


On two grounds it is contended that the decree is not executable; firstly, 
because the contract entered into by the parties which was embodied in the decree 
is contrary to public policy, and therefore unenforceable, and secondly, that as 
the parties had lived together for some months, the very basis of the decree had been 
taken away and that the decree was therefore no longer executable. Her remedy 
is by way of a fresh suit on a fresh cause of action. 


The first point affords little difficulty. The. general purport of the contract 
seems to be that the wife was expressing her willingness to. suspend the operation of 
her decree for a period of one year in order to give her husband an opportunity of 
proving that he was willing to maintain her properly without cruelty or neglect. 
Had her right to enforce her decree not been emphasised I have no doubt that she 
would have been unwilling to have entered into any compromise at all. Therefore, 
far from being opposed to public policy, it seems to be in the interests of family 
life that the wife should be willing to forego her rights to maintenance for a while 
in order that the husband should have one more opportunity of showing that he was 
fit to live with. Two cases cited by Mr. Kotayya in which it was held that an 
agreement entered into between the husband and the wife were not binding on the 
husband, are Krishna Atyar.v. Balammal) and Tekait Mon Mohini Femadai v, Basanta 
Kumar Singh®. In the former case, the agreement, that was sought to be enforced 
by way of a separate suit was one under which the wife might leave her husband 
at any time upon any cause, and if she did, she was entitled to be paid a sum of 
money by him. It is not surprising that such a contract was held to be contrary to 
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public policy, in that it enabled a marriage to be broken up for no proper cause. In 
Lekait Mon Mohini Femadai v. Basanta Kumar Singh? the wife sought to enforce an ante- 
nuptial agreement as an answer to her husband’s suit for restitution of conjugal 
rights. According to that agreement, the husband, who was then a minor, agreed 
.that he would not leave the house of his wife’s parents and that he would not ask 
her to do so. It was held that such an agreement was contrary to public policy ; 
for it was the duty of the wife to live with her husband wherever he might go. These 
cases bear little resemblance to the contract under consideration here. 


_ __ On the other question, the authority upon which most reliance has been placed 
is Venkayya v. Raghavamma®, in which, after the wife had obtained a maintenance 
decree, she returned to her husband and lived with him as his wife for five years, 
during which time she bore him a child. It was held that the basis of the decree 
having gone, it was no longer executable. In the present case, however, the wife 
clearly had no intention of abandoning her rights under the decree by adopting a 
fresh relationship with her husband. She was merely prepared to suspend the 
operation of the decree for a while and if she found that her husband had mended 
his ways, she was prepared to relinquish her rights under the decree. The cases 
referred to and followed by the learned Judges in the above case cannot readily 
be applied to the present case. In Bateman v. Countess of Ross*, Mr. Justice Hawkins, 
says: 

“ It is impossible to suppose that the Legislature . . . intended to confer upon them (Magis- 
trates) jurisdiction to make an order which should give a wife liberty to live apart from, and resume 
cohabitation with, her husband when and as often as she should think fit, and compel her husband to 


maintain her at all times when it pleased her to separate from him, even though her safety no longer 
required a separation.” 


In Ellan Ma Noo v. William Po Thit*, the husband and wife lived together for fourteen 
years before the wife sought to execute her decree. Clearly, these cases afford no 
guidance in the present case, wherein, by the very contract embodied in the decree, 
she retained her right to execute the decree unless her husband mended his ways. 
The appeal fails and is dismissed with costs. 

K.C. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HORWILL. 


P. N. V. Ratnasami Naidu and others ..  Petitioners* 
ae 
K. 5. P. A. Subba Reddiar .. Respondent. 


Insolvency—Balance due on running account—When can form basis of insolvency proceedings as a claim 
Jor liquidated sum. ` 

It is only when an account is of a simple nature that it can form the basis of insolvency proceedings. 
If there are entries in the accounts which are open to serious dispute, and the account is subject to 
counter-claims and an enquiry is necessary to ascertain which items and which counter-claims are 
true, then it is not a claim for a liquidated sum and the insolvency Court cannot accept such a claim 
as the basis for adjudicating a person insolvent. A claim on an account is not a claim for a liquidated 
sum. 

Petition under section 75 of Act V of 1920 praying that the High Court will be 
pleased to revise the order of the District Court of Ramnad at Madura dated 8th 
June, 1942, and made in C. M. A. No. 82 of 1940 preferred against the order of the 
Court of the Subordinate Judge of Ramnad at Madura dated 17th September, 
1940, and made in I. P. No. 5 of 1938. 

` K. V. Srinivasa Aiyar for Petitioners. 

K. V. Sesha Aiyangar for Respondent. 

The Court delivered the following 

JupcmEent.—The petitioners and the respondent are cotton merchants; and 
the petitioners sought to adjudicate the respondent an insolvent on the basis of his 





1. ee I.L.R. 28 Cal. 751. 3. (1813) 1 Dow, 235: 3 E.R, 684. 
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account, which showed that the responderit was indebted to the petitioners to the 
extent of Rs. 5000 and odd. Both the lower Courts have held that the claim of 
the petitioners against the respondent was one for an unliquidated sum and was 
therefore not one that could be taken into account in insolvency. 


It is not always easy in a claim on an account to say definitely whether it is for 
a liquidated sum or for an unliquidated sum. It does not cease to be a liquidated 
sum, because it can be arrived at only after making some simple calculation ; but 
if it is not readily ascertainable without enquiry, then it is an unliquidated claim. 
The learned advocate for the petitioners points to the fact that he is claiming against 
the respondent for a definite sum and is able to give particulars as to how that sum 
was arrived at. He argues that in itself indicates that his claim is for a liquidated 
sum. That, however, does not follow; for there must be very few cases in which 
a plaintiff is not able to put a figure on his claim. ; ; 


There seems to be very little authority on this question; but the general 
trend of the decisions shown to me is that it is only when the account is of a simple 
nature that it can form the basis of insolvency proceedings. If there are entries 
in the accounts which are open to serious disputes, and the account is subject to 
counter claims and an enquiry is necessary to ascertain which item and which counter 
“claims are true, then it is not a claim for a liquidated sum and the insolvency Court 
cannot accept such a claim as the basis for adjudicating a person insolvent. One 
of the judgments relied upon by the learned advocate for the petitioner himself-— 
Flower v. Herbert!\—concludes by saying that a claim on an account is not a claim 
for a liquidafed sum. Robson, in his “Law of Bankruptcy” page 206—also referred 
to by Mr. Srinivasa Ayyar for the petitioners—says,’ l 


“So, also, an unascertained balance on a running account will not support a petition for a 
receiving order, unless, perhaps where clear accounts have been kept, and the creditor can swear 
to a balance being due to him of the requisite amount.” 


In In re Scott Russell?—the following passage is relevant : 


“ There is concerning the alleged debt conflicting evidence. If due to any extent, it is due as 
the balance, or on the balance of cross-demands, complex dealings, and involved ‘accounts unsettled, 
the clear result of which is said by Mr. Scott Russell to be in his favour, and by Mr- Lester to be 
in Mr. Lester’s favour. Those cross-demands, those dealings, those accounts, were such in condition 

‘and in kind, that, however, the truth concerning them may be, it was, I think, a remarkable step on 
the part of Mr. Lester to become, as he did, a petitioning creditor, against Mr. Scott Russell a. 
The present case does not seem to me.to form an exception from what I conceive to bea general rule ; 
that it is an objectionable, or, at least, an inconvenient, mode of proceeding, and one not deserving 
of encouragement, to found a petition for adjudication upon a disputed balance of a complicated 
diversity of cross-demands and unsettled accounts,” 

In re Potts, the learned Judges deprecate the practice of seeking adjudications in 


insolvency proceedings on doubtful and disputed debts. 
The petition fails and is dismissed with costs. 
K.S. == Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL. 
Pynda Andallamma, legal representative of the deceased plaintiff. Petztioner® 
U. 


Chella Peda Jangamayya and another l .. Respondents. -. 
Civil Procedure Code (V of 1908), Order 22, rule 3 and section 151—Suit by benamidar—Benamidar dying 
pendente lite —Whether real owner can continue the suit. 


_ Where a benamidar brings a suit and dies pendente lite the real owner cannot be allowed to continue 
the suit as his legal representative under Order 22, rule 3 and section 151 of the Civil Procedure 
Code. te 

Deraiswami Tevar v. Chidambaram Chettiar, (1929) 58 M.L.J. 57, followed 

` Balasubramaniam Chetty v. Kothandaramaswami Nayanimvaru, (1942) 2 M.L.J. 463 : I.L.R. (1943) 
Mad. 164 (F.B.) and Subbanagalu Naidu y. Balanagamayya, (1929) 48 L.W. 932, distinguished. ' < 
a TE kaag gahi = 
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l Petitions under section 25 of Act IX of 1887, praying that the High Gourt 
will be pleased to revise the judgments and orders of the Court of the District Munsiff 
of Cocanada dated 31st July, 1942, and made in I. A. No. 226 of 1941 in 5. C. S. 
No. 57 of 1941 and in I. A. No. 236 of 1941 in S. C. S. No. 49 of 1941 respectively. 

D. Narasaraju for Petitioner. 
Respondents not represented. 


The Court delivered the following 


JupcmMEnT.—One Veeraraju brought S.C.S. Nos. 57 and 49 of 1941 in the Court 
of the District Munsiff of Cocanada for rent. During the pendency of the suits 
he died, and the petitioner then put in applications under Order 22, rule 3, and 
section 151, Civil Procedure Code praying the Court to add her as the legal repre- 
sentative of the deceased plaintiff on the ground that she was the real owner of the 
property and that Veeraraju was her benamidar. The Court, following Doraiswamt 
“Tevar ki re a Chettiar! dismissed these applications, with the result that the 
suits abated. 


Mr. Narasaraju for the petitioner does not deny that Doratswami Tevar v. Chid- 
dambaram Chettiar! on which the lower Court relied, does directly apply ; but he 
contends that it is no longer good law in view of a more recent Full Bench decision 
in Balasubramaniam Chetti v. Kothandaramaswami Nayanimvaru? in which it was held 


that, 


“Where a decree is held by one person as a benamidar for another, and the holder dies, the 
true owner can apply for execution, and if his title is disputed, the question can be decided in those 
proceedings.” 

This opinion was arrived at by construing the provisions of Order 21, rule 16, in 
which it says, ; 

“Where a decree. . . . . is transferred by assignment in writing or by operation of law, 
the transferee may apply for execution of the decree to the Court which passed it trig, ta 
So that any person on whom the property in the decree devolves by operation of 
law is entitled to apply to be allowed to execute the decree in the place of the decree- 
holder ; and the learned Judges say, in discussing that question, 

“Tf A in fact holds a decree as benamidar for B, on A’s death his heirs cannot claim it as their 

property. That decree is the property of B and death has removed the nominal holder from the 
scene. Why should not B in these circumstances ask the Court to execute the decree at his instance 
on the ground that by operation of Jaw he has obtained a complete title to it?” 
Very different considerations, however, arise In an application to be allowed to 
continue a suit; for under Order 22, rule 3, upon an application made to it, the 
Court ‘shall cause the legal representative of the deceased plaintiff to be made a 
party and shall proceed with the suit.” The expression “legal representative ” is 
defined in section 2 (ii) as meaning ““a person who in law represents the estate of a 
deceased person . . . .” Although the plaintiff is the person entitled to the 
rent, he certainly does not represent the estate of his benamidar. This was what 
Jackson, J., held in Doraiswami Tevar v. Chidambaram Chettiar’. 

Mr. Narasaraju contends that the reasoning of Abdur Rahman, J., in Subba- 
nagalu Naidu v. Balanagamayya*® would make it appear that it was not necessary 
to construe the words “ legal representative ” as strictly as in section 2 (ii) and that 
any person interested in the subject-matter of the suit could be added. That, how- 
ever, is not what the learned Judge says. He was considering the effect of an 
application under Order 22, rule 3 by a person who was not the legal representative. 
He held, after examining the actual wording of the application,that it might be read 
in two parts, one being a prayer under Order 22, rule 3 to add the legal represen- 
tative and the other asking the Court to recognise him as the legal representative. 
The learned Judge held that even though the petitioner was not entitled to be 
brought on record himself as a legal representative, he was entitled to ask the Court 
to bring the legal representative on record, and that the application made it 


1, (1929) 58 M.L.J. 57. 164. (F.B.). 
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incumbent on the Court to add the legal representative as plaintiff, whoever the 
legal representative might be. 


Mr. Narasaraju suggests that the-procedure might be adopted in this case and 
that the legal representative of the deceased, who is said to be his father, might be 
brought on record as the plaintiff, in which case she could subsequently add a 
prayer to be brought on record herself. As this matter is coming before me in 
revision, and as it was never the intention of the petitioner that any person other 
than herself should be added, I cannot say that the learned Munsiff was wrong in 
dismissing the application instead of regarding it as an application under Order 22, 
rule 3 for the adding of the father of the deceased plaintiff. “It was the respondent 
and not the petitioner who said that the father of the deceased was his legal repre- 
sentative. 


The petitions are dismissed. 
V.PS. . —_____ Petitions dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry LIONEL LEACH, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao, 


Khan Bahadur ©. K. Mamad Keyi, Landlord, Tellicherry .. Applicant. 
D. 


= 
The Gommissioner of Income-tax, Madras .. Respondent. 


Incomé-tax Act (XI of 1922) as amended by Act (VII of 1939), section 9 (x) (tv) and (v)\—Tax on land 
within municipal limits of Bombay City—Whether an ‘annual charge” or “ land revenue ’—Deduction from in- 
come. whether can be claimed by assessee. 


-On the question, whether under section g of the Indian Income-tax Act, a deduction was per- 
missible regarding urban immovable property tax paid by the assessee on land within the municipal 
limits of Bombay, f 

Held, that the assessee was not entitled to the deduction, inasmuch as the urban immovable 
property tax payable in the Bombay Presidency was in no way different, as far as income-tax was 
concerned, from taxes levied by a municipality and was not an annual charge upon the property 
within the meaning of section g of the,Act; nor could it be regarded as a sum paid on: account of 
land revenue, since the Bombay Act itself distinguished it from “land revenue ’ which was deductible 
under clause (v) of section 9. =. j 

- Case referred to the High Court by the Income-tax Appellate Tribunal under ` 
section 66 (1) of the Income-tax Act XI of 1922 as amended by section 92 of the 
_ Income-tax (Amendment) Act VII-of 1939 in Application 66 R.A. No. 1 1, Madras 
of 1942-43 on its file for decision on the following question of law, namely, 


Whether the sum of Rs. 10,880 (or any portion of it) being Urban Immovable Property Tax 
paid under the Bombay Finance Act is not an admissible deduction under section 9 (1) (#2) or 9 (1) (v) 
in computing the income from property under section 9 of the Income-tax Act?” , 


M. Subbaraya ‘Ayyar for Applicant. 
K. V. Sesha Aiyangar for Respondent. 


The, Judgment of the -Court was delivered by. 


The Chief Fustice..—The assessee who is a resident of Tellicherry owns im- 
movable property of considerable value in the City of Bombay. In respect of the 
financial year 1940-41 he contended that he was entitled to deduct, when calculating 
his income assessable under section 9 of the Income-tax Act, the sum of Rs. 10,880 
which he had been: compelled to pay by the Government of Bombay as Urban 
Immovable Property Tax on his properties within the City of Bombay. The Income- 
tax authorities rejected his contention and the Appellate Tribunal, Calcutta Bench 
held that they were right. Thereupon the assessee asked the Tribunal to state a 
case to this Court under section 66 (1). The Tribunal acceded to this request 
and the question referred is in these words : 

“Whether the sum of Rs. 10,880 (or any portion of it) being Urban Immovable Property Tak 


paid under the Bombay Finance Act is not an admissible deduction under section 9 (1) (iv) org (1) (v) 
m computing the income from property under section g of the Income-tax Act?” - 


* Case Referred No. 17 of 1943. l 20th August, 1943... 
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Sub-section (1) of section g says that the tax shall be payable by an assessee under 
the head ““ Income from property ” in respect of the bona fide annual value of property 
consisting of buildings or lands appurtenant thereto, of which he is the owner, other 
than such portions of the property as he may occupy for the purpose of his business, 
profession or vocation. The sub-section proceeds to set out what deductions can 
be made. Clause (iv) of sub-section (1) allows inter alia a deduction where the 
property is subject to an annual charge not being a capital charge, the deduction 
being the amount of the charge. Clause (v) allows an assessee to deduct any sums 
paid “on account of land revenue.” The assessee says that he is entitled to make 
the deduction under one or other of these clauses. 


Lhe Bombay Finance (Amendment) Act, 1939, added a new chapter to the 
Bombay Finance Act, 1932. The new chapter contains a provision with regard 
to the imposition of the urban immovable property tax on lands and buildings in 
the City of Bombay and in other parts of the Bombay Presidency. The tax in the 
City of Bombay is 5 per cent. on the annual letting value. By the Bombay Finance 
(Second Amendment) Act, 1939, certain further amendments were made in the 
Act of 1932. One of these amendments was the insertion of section 24-B in the 
Chapter relating to the urban immovable property tax. This section reads as 
follows : 

“ Notwithstanding anything contained in any law and notwithstanding any rights arising out of 

any contract or otherwise howsoever, all sums due on account of the urban immovable property 
tax levied under section 22 or as a penalty imposed under section 24-A for failure to pay such tax, 
in respect of any building or land, shall, subject to the prior payment of the land revenue, if any, 
due to the Provincial Government thereon, be a first charge upon the said building or land and upon 
the movable property, if any, found within or upon such building or land and belonging to the person 
liable for such tax or penalty.” 
In the first place the assessee says that as a charge is created by this section he is 
entitled to the deduction under clause (iv) of sub-section (1) of section g of the 
Income-tax Act. To accept this contention would mean that municipal taxes are 
deductible under this clause because the amounts due in respect of municipal taxes 
levied are likewise made a charge on the property. Municipal taxes are not deduc- 
tible under section gand Mr. Subbaraya Avyar, on behalf of the assessee, has accepted 
this. In a recent case heard by the Bombay High Court it was suggested that the 
municipal taxes represent an annual charge upon the property within the meaning 
of section 9 (1) (tv), but this contention was rejected. See Commissioner of Income-tax 
Bombay v. Mahamedbhoy Rowji.1 Section 24-B of the Bombay Finance Act, 1932, 
does not create “an annual charge” upon the property. It operates to create a 
charge should the owner of the property fail to pay the urban immovable property 
tax. ‘That is not an annual charge within the meaning of section g of the Income-tax 
Act. There is no substance in the first contention. 

The second contention, that based on clause (v) is perhaps more arguable, 
but here again we consider that the proper view was taken by the Appellate Tribunal. 
The term “‘ land revenue ” is not defined in the Income-tax Act, or, as far as we are 
aware, in any other statute. In Dakshina Mohan Roy Chowdhury v. Saroda Mohan Ray 
Chowdhury*, Lord Macnaghten in delivering the judgment of the Privy Council 
observed, l 


“ The Government revenue represents that portion of the produce of the land which from time 
immemorial has been considered in eastern countries to belong as of right to the sovereign power 
in the state. In India payment in kind has long since been commuted for a money payment, which 
in some cases is fixed permanently and in others is liable to revision by periodical settlements. Some- 
times the Government revenue is spoken of as quit-rent, sometimes as a land tax. But, however, 
it may be described and however it may have been assessed, it is the first and paramount charge 
upon the land, and if default is made in payment the estate is sold in a summary way.” 


The Legislature of the Bombay Presidency clearly does not regard the urban im- 
movable property tax as constituting “land revenue.” This is shown by section 
24~B which makes the charge subject to the prior payment of the land revenue, 
if any, due to the Government. Mr. Subbaraya Ayyar has contended however, 
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that we should ignore what is said in section 24-B because in the City of Bombay 
lands are held in freehold and part of the tax must be allocated to the land. A tax 
on land must, he says, be regarded as being land revenue. He admits that this 
argument will not apply to lands‘held outside the City of Bombay, because such 
lands already pay revenue to Government. We cannot accept: this argument. 
If the tax does not constitute ““ land revenue ” within the meaning of section g (1) (v) 
of the Income-tax Act in respect of lands outside the City of Bombay it does not 
constitute land revenue within the city. In our opinion the Urban immovable 
property tax of the Bombay Presidency is in no way different so far as the Income- 
tax Act is concerned from taxes levied by a municipality. Moreover the Bombay 
Act itself distinguishes it from ‘‘ land revenue”. 

For these reasons the answer to the reference is that the assessee is not entitled 
to any deduction. The assessee must pay the costs of the reference—Rs. 250. 


K.C. —— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT — MR, Justice HORWILL. 


Naraharisetti Anjaneyalu | .. Appellant® (Petitioner) 
v. 
Naraharasetti Vijayaraghavamma and another .. Respondents (Respondents). 


Provincial Insolvency Act (V of 1920), section 4r (2)— Order contemplated in clauses (a), (b) and (c) are 
strictly alternative—Conditional order of discharge—Non-compliance with conditions—Annulment of adjudication 
— Propriety. < . 

.There is no provision in the Provincial Insolvency Act for annulling an adjudication in case the 
conditions imposed in a conditional order of discharge are not complied with and therefore such an 
annulment cannot be ordered. 


Clauses (a), (b) and (c) of section 41 (2) of the Provincial Insolvency Act provide for three alter- 
native types of order that the insolvency Court can pass ; they are however strict alternatives and 
a mixed order combining the kinds of order contemplated in the several sub-sections is not permissible. 

Appeal against the Order of the District Court of West Godavari at Ellore, 
dated the 28th day of August, 1941 and made in C. M. P. No. 485 of 1939 in I. P., 
No. 32 of 1935. 

M. V. Nagaramayya for Petitioner. 
V. Viyyanna for Respondents. 
The Court delivered the following 


JupcMEenT.—The petitioner was declared insolvent. After his secured creditors 
had been satisfied, nothing remained to pay anything at all to any of the unsecured 
creditors, with the result that none of the creditors shown in the Schedule took the 
trouble to prove their debts, with the exception of his own deserted wife and her 
son. When the petitioner applied for discharge, the learned District Judge expressed 
an opinion on the very scanty materials before him (the official Receiver’s report 
was necessarily very bare, for he had no funds for conducting a minute inquiry into 
the causes which led the petitioner to have no assets remaining for distribution to 
his creditors) that the petitioner had been secreting some of his property and so did 
not accept his evidence with regard to his present status and to the sum received by 
him. He therefore passed this order : 

“ The petitioner will be granted an order of final discharge, at the end of 18 months from now, 
if he is shown to have paid a sum of Rs. 10 per mensem by the roth of each month, to the Official 
Receiver, for the benefit of his creditors. If he defaults, with regard to any one instalment, this 
- conditional order of discharge will stand cancelled, and his adjudication will be annulled.” 

One or two technical objections have been taken to this order as well as an 
objection on the ground of its unreasonableness,. In the first place, there is no 
_provision in the Act for annulling an adjudication in case the conditions imposed 
on the conditional order of discharge are not complied with.; and Mr. Viyyanna 
for the respondent has no objection to this part of the order being deleted. Then 
again, it is pointed out that section 41 (2) provides three alternatives types of order 
that the Insolvency Court can pass ; and the use of the word “or? between (a), and - 


* A. A. O. No. 112 of 1942. 20th July, 1943. 
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(b) and (b) and (c) indicate that these are strict alternatives and that a mixed 
order combining the kinds of order contemplated in the several sub-sections is not 
permissible. The order passed by the learned Judge purports to suspend the order 
for 18 months under section 41 (2) (b) and at the same time to impose conditions 
under section 41 (2) (c). Much the same effect, however, can be obtained by 
drafting an order under section 41 (2) (c). 


Although there was necessarily very little material before the Court, because 
nobody was interested in placing the material before the Court ; yet the insolvent 
- must have continued trading after he was in insolvent circumstances ; otherwise 

he would not have been reduced to such a sorry state as to have no assets at all for 
distribution amongst his unsecured creditors. Moreover, he certainly did not 
place before the Court any material by which the Court could be satisfied, as it has 
to be satisfied under section 42 (1) (a) before it can grant an absolute discharge, 
that the fact that the asssets were not equal to eight annas in the rupee on the 
amount of his unsecured liabilities had arisen from circumstances for which he could 
not justly be held responsible. That being so, the Court was bound to refuse to 
grant an absolute order of discharge. 


If the Court elected to pass an order under section 41 (2) (c), the only question 
that remains is whether the conditions imposed by the learned Judge were reasonable. 
The fixing of the terms was a matter for discretion of the lower Court ; and this 
Court will not interfere unless it considers that those terms were grossly unreasonable. 
If I were satisfied that the petitioner would not be able to earn more than Rs. 15 a 
month, then it certainly would be most unreasonable to expect him to pay Rs. 10 
a month towards his debts,leaving only Rs. 5 a month for himself to meet the expenses 
of himself and of his second wife and children ; but we have only the word of the 
insolvent that that is what he is likely to earn. I do not therefore find sufficient 
material for setting aside that part of the order of the District Judge which requires 
the petitioner to pay Rs. 10 a month for 18 months. 


For the reasons given above, the final order will have to be modified and 
will be passed in thése terms : ~ 


“The petitioner is granted an order of discharge subject to his paying Rs. to a month by the 
roth of each month to the Official Receiver for the benefit of his creditors for a period of 18 months.” 


The observations contained in the former paragraphs do not mean that the Court is 
helpless if the petitioner fails to observe the conditions of his discharge. ‘The peti- 
tioner will pay the costs of the respondent. 


KS. - —_—-—— Order modified, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE WADSWORTH AND MR. JUSTICE PATANJALI SASTRI, 
Seemakurti Subbarayudu .. Appellant® 
v. 
Seemakurti Sreeramulu and others Respondents. 


Madras Agriculturist? Relief Act (IV of 1938), sections 9 and 19—Application to scale 
down compromise decree—M ode of segling down. 

When a compromise which forms the basis of a decree was demonstrably, a renewal of 
an anterior debt, the Court could scale down that decree on the basis of the principal of the 
amount originally advanced together with the amount of any sums subsequently advanced ; 
and, whether a compromise is or is not a renewal of pre-existing liability, is to a large 
extent a question of fact. Where a compromise is the result of mutual concessions and 
advantages which together make up an agreement from which it would be extremely difficult 
to disentangle that part, which is a renewal of the original debt, as, for instance, by some 
property being offered and accepted in full or part satisfaction of the claim, it becomes im- 
possible to regard the transaction in any sense as a renewal of the original debt. In such 


a case the only practicable course is to scale down the debt as one arising for the first time 
under the compromise decree. 


Ramamurti v. Sitharamayya, (1940) 2 M.L.J. 293: I.L.R. (1940) Mad. 947; and 
TU Nambiar v, Subramania Pattar, (1940) 2 M.L.J. 927: I.L.R. (1941) Mad. 486, 
followed. 


*Appeal No, 370 of 1942. Gth August; 1943. 
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Appeal against the decree of the Court of the Subordinate Judge of Ellore, dated 
17th January, 1942 and passed in O.S. No. 45 of 1933 as amended by the order 
in C.M.P. No. 301 of 1941. 

M. S. Ramachandra Rao for Appellant. 

P. V. Rajamannar and K. Subba Rao for Respondents. 

The Judgment of the Court was delivered by 


Wadsworth, J —The appellant who was the second defendant in a litigation 
which ended in a compromise decree filed an application under section 19 of 
Madras Act (IV of 1938), to scale down that decree. The lower Court having 
regard to the fact that the compromise decree was dated 6th May, 1937 treated 
the debt as one falling under section 9 of the Act and scaled it down holding the 
view that the antecedent liabilities taken into consideration in arriving at the 
figure adopted in the compromise were not debts which could be brought within 
the purview of the Act. The litigation which led up to this compromise decree 
started in 1915 in a partition suit and under the compromise the defendants I and 
"2 were held liable for a sum of Rs. 9,000 in respect of principal and interest, 
of the mesne profits due on the plaintiff’s one third share of certain items and in 
respect of the plaintiff’s one third share with interest thereon of the outstandings 
of the family collected by the defendants 1 and 2 and in respect of costs and 
from this amount of Rs. 9,000 it was directed that the payment of Rs. 4,000 
made ‘on 8th April, 1937, should be deducted and that the plaintiff should pay the 
balance which after making certain adjustments was calculated at the figure of 
Rs. 4,793-12-0 with interest. 

We are not prepared to hold that there was no debt due from defendants 1 
and 2 to the plaintiffs prior to the date of the compromise decree. But it does 
not necessarily follow that the debt due under the compromise decree can be 
treated as a renewal of the antecedent liability and scaled down under section 8 of 
the Act. In Ramamurthi v. Sitaramayya" we held that when the compromise 
which forms the basis of a decree was demonstrably a renewal of an anterior 
debt, the Court could scale down that decree on the basis of the principal of the 
amount originally advanced together with the amount of any sums subsequently 
advanced and it was observed that whether a compromise is or is not a renewal 
of a pre-existing liability must, to a large extent, be a question of fact in every 
case. A reservation is also made with reference to complicated cases when the 
compromise is the result of mutual concessions and advantages which together 
make up an agreement from which it would be extremely difficult to disentangle 
that part which is a renewal of the original debt. This decision was considered 
in a later case in Kannan Nambiar v. Subramania Pattar?, where it was pointed 
out that the reservation already quoted had no reference to cases involving merely 
an abatement of a portion of the claim by one side and the withdrawal of the 
opposition and offer of additional security for the due payment of the reduced 
claim by the ofher, but envisaged cases, where, for instance, by some property be- 
ing offered and accepted in full or part satisfaction of the claim, it becomes im- 
possible to regard the transaction in any sense as a renewal of the original debt. 

The position on the facts in the present case is that there has never been any 
ascertainment of the amount of mesne profits due from defendants 1 and 2 to 
the plaintiffs nor has there been, any scrutiny of the accounts of defendants 1 and 
2 to ascertain the amount of outstandings which they have in fact collected. It 
does not appear that the amount which could properly be claimed as costs has 
ever been precisely calculated. What the parties apparently did when confront- 
ed with the prospect of a further prolonged and expensive enquiry coming on the 
top of more than a quarter of a century of futile litigation was to put an end 
to the trouble and expense by agreeing on a lump sum figure which defendants 1 
and 2 would haye to pay to the plaintiff and be rid of all further trouble. There 


J. (1940), 2 M.L.J. 293: ILL.R. (1940) 2. (1940) 2 M.L.J. 927: LL.R. (1941). 
Mad. 947. Mad. 486, an 
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are before the Court no materials upon which it could be said to what extent this 
lump sum figure represents the principal or interest of the antecedent liabilities and to 
what extent it represents the costs of the litigation. This is therefore precisely the 
type of case contemplated in the reservation made in the earlier of the two deci- 
sions cited above wherein it is impossible to demonstrate that the compromise to 
any known extent is a renewal of the antecedent liability. In such circumstances 
the only practicable course is to scale down the debt as one arising for the first 
time under the compromise decree. 


In this view we dismiss the appeal with costs. 


VPS: m Appeal dismissed. 
[PRIVY COUNCIL.] 
(On appeal from the High Court of Calcutta.) 


PRESENT :—LorDs RUSSELL oF KILLOWEN, MACMILLAN AND ROMER, SIR 
GEORGE RANKIN AND SIR MADHAVAN NAR. 


Muralidhar Chatterjee .. Appellant* 
v. 
International Film Co., Ltd. .. Respondents. 


_ Contract Act (IX of 1872), sections 39 and 64—Person rescinding under section 39— 
Right to damages for loss and lability to refund benefit recewed—“ Benefit”—Meaning. 


Section 64 of the Contract Act applies to cases of rescission under section 39 and ac- 
cordingly a party who has “put an end” to a contract under section 39 is liable to restore 
any benefit received by him under the contract from another party and is entitled to damages 
for the defaulting party’s breach. 

Money received by a party in part discharge of the consideration due or to become due, 
though applied for defraying the expenses of carrying out his part of the contract and 
spent for that purpose is nevertheless a benefit or advantage had by him, liable to be res- 
tored under section 64, on his rescission of the contract, 


C. Bagram for Appellant. 
C. S. Rewcastle and S. P. Khambatta for Respondents. 
Their Lordships’ Judgment was delivered by 


SIR GEORGE Rankin.—This appeal raises an important question of com- 
mercial law under the Contract Act. It is brought by the plaintiff, who carries 
on business from Calcutta as a distributor of cinema films. The defendants are 
a limited company who import such films into India. The contract between the 
parties was expressed in a letter, dated 8th May, 1936, sent by the defendants to 
the plaintiff, under which the plaintiff was to maintain at his own cost the de- 
fendants’ office in Calcutta and handle their films in Bengal, Bihar, Orissa, Assam 
and Burma in conjunction with the defendants’ head office at Cawnpore. The 
main stipulation was in the following terms: 

“That we shali deliver you a brand new positive print of each picture approximately 
at the average of 1 picture a month and we shall pay for all the royalties to the producers 
for the exploitation of the pictures and in consideration of this, you will pay us a sum of 
Rs. 1,750 towards the cost of each print supplied to you. Such payments to be made to us 
on demands and the prints to be delivered to you within four to five weeks from the date 
of the payment. The exact price of the print to be adjusted on the delivery of the print 
and to be reckoned by adding the actual duty as would be payable on the footage together 
with the costs of the positive print and other incidental charges (shippers, freights, etc.).” 

This was followed by a provision whereby the plaintiff was to retain 25 per 
cent. of the revenue received on the exhibition of the film until he had recovered 
half of his “ investment on the prints” or “ print cost,” the balance being divided 
between the parties equally: thereafter, the whole revenue was to be divided 
equally. The prints were to be returned to the defendants after the “ exploita- 
tion” was over. The correspondence between the parties which followed upon 
the contract and continued until January, 1937, need not here be described in 
detail, but it shows that two films only—Shipmates 0 Mine and Annie Laurie— 
were offered to and accepted by the plaintiff. On 2nd July, 1936, the plaintiff 





*P.C, App. No. 56 of 1940, 15th December, 1942, 
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paid the defendants Rs. 2,000 on account of the sum due or to become due under, 
the contract. From a bill, dated 30th September, 1936, it appears that the full 
sum due for Shipmates o’ Mine the first picture delivered was Rs. 2,043-4-0— 
which included the cost of making the positive print, customs duty, shipping 
charges, clearing charges, censor’s fee, etc. The film was delivered by the de- 
fendants to the plaintiff on 5th October; but it would seem that the plaintiff had 
difficulty in getting it booked by cinema exhibitors, and on or about 4th Decem- 
ber, 1936, at the defendants’ suggestion, he returned it to the defendants fora 
time so that the defendants might try to get it exhibited. Meanwhile on 7th 
November, 1936, the plaintiff had likewise paid Rs. 2,000 on account of the 
sum due or to become due for Annie Laurie under the contract; but this film had 
not been delivered by the defendants when on 1st December, 1936, the plaintiff 
wrote to the defendants making various complaints of delay and breach of con- 
tract; and saying that 

“in the circumstances which have happened we find you have no bona fide intention 
of carrying out the contract and we decline to have any business dealings with you.” 

This letter intimated a claim by the plaintiff for refund of the sum of 
Rs. 4,000 already paid, for Rs. 908-13-0 expenses incurred, and for Rs. 5,000 
damages. The defendants by letter of 3rd December denied that they had com- 
‘mitted any breach. The plaintiff on 12th December by letter and telegram, ad- 
hered to his letter of 1st December and refused to act as defendants: agent any 
further. The defendants on 14th December denied the plaintiff’s allegations of 
breach of contract and-refused his claims for refund and damages; finally by 
letter of 21st January, 1937, they accepted the plaintiff’s repudiation of the con- 
tract and said that they were taking the organisation of the contract territories 
under their own control and would claim against the plaintiff for all losses. The 
present suit was brought in the High Court at Calcutta on 25th January, 1937; 
The plaint alleged that the defendants had failed and neglected to perform their 
part of the contract and to make over the positive prints of a number of films there- 
in specified by name. On this basis it claimed Rs. 3,000 as general damages for 
loss of profit, refund of the Rs. 4,000 paid on account, and Rs. 913-13-0 expenses 
incurred. The defendants by: their written statement of 22nd April, 1937, de- 
nied that they had committed any breach of contract, and averred that they had 
all along been ready and willing to perform their part. They alleged that the 
plaintiff had broken the contract and that they had suffered damages for which 
they were advised to bring a separate suit. As the plaintiff’s whole case was 
that the defendants had broken the contract in essential particulars, the defend- 
ants could hardly be expected to plead by way of equitable set-off that they were 
entitled to recover damages by reason that they had rightly rescinded the contract 
on account of the plaintiff’s breaches. 

At the trial before Panckridge, J., in January, 1939, it was found by the 
learned Judge—and rightly found, as the plaintiff by his learned counsel, Mr. Bag- 
ram, now admits—that the plaintiff failed to prove any breaches by the defendants 
entitling him to repudiate the contract as he had done by his letter of Ist Decem- 
ber, 1936. But at the end of the trial Mr. P. C. Ghose, learned counsel for the 
plaintiff, conténded that even if the plaintiff had broken the contract and the de- 
fendants were justified in rescinding it, the plaintiff had, under section 64, Con- 
tract Act, a good claim for refund of the sum of Rs. 4,000 paid on account. The 
‘learned Judge accepted this contention and gave the plaintiff a decree for Rs. 4,000 
‘and costs without requiring the plaintiff to make any amendment of his pleading, 
or putting him on any terms, without considering, so far as appears, whether. 
the defendants should have an opportunity to amend their written statement by 
' pleading their damages by way of equitable set-off; or should have a stay of 
execution pending the determination of a separate suit for. damages to be brought 
by them. 

On the defendants’ appeal to a Division Bench, Lort-Williams, J., who dis- 
sented from his colleagues, held that the defendants had committed breaches 
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which entitled the plaintiff to rescind the contract—a view which the plaintiff 
has now abandoned before the board. He appears to have considered that the 
course taken by the learned Judge in decreeing the suit on a ground not pleaded 
was justified by consent of the defendants’ counsel at the trial; and he agreed 
that if the defendants rightly rescinded the contract under section 39 by reason 
of the plaintiff’s default, the plaintiff was entitled under section 64 to refund of 
the Rs. 4,000. Derbyshire, C.J., and Nasim Ali, J., thought that the trial Judge 
was wrong in giving a decree upon a case which the plaintiff had not made on the 
pleadings; but they too entertained the new ground of claim without taking steps 
to have it pleaded. They decided that it was unsustainable since section 64 of the 
Act did not apply to a case of rescission under section 39. 


Upon this appeal the only matter raised by the appellant is his right to recover 
the sum of Rs. 4,000 paid on account under the contract. This right is claimed 
upon the basis that the plaintiff wrongfully refused to perform his part of the 
contract by his letter of rst December, 1936, and that the defendants rightfully 
rescinded the contract on 21st January, 1937—-matters of which there is no men- 
tion whatever either in the plaint or written statement or in any formal minute 
or petition. In mercy to the parties and in the public interest their Lordships 
think that they can hardly refuse now to entertain the important question of com- 
mercial law upon which there was a difference of opinion in the High Court. 
But they cannot omit to take strong objection to the informality with which it 
has in this case been raised. While a rigid practice of refusing leave to amend 
the pleadings is far from commendable, to entertain a case of which the pleadings 
contain no suggestion is another matter altogether. It is unfortunate that a 
proper application for leave to amend was not insisted on by the High Court and 
a formal order made thereon, duly safeguarding the rights of the defendants, 
and ‘ensuring that the basis in fact of the new case made should be set forth with 
particularity and exactness by the plaintiff. The desirability of a direction as to 
pleading will be referred to later in this judgment. . 


The first question is whether under the Indian Contract Act a party who 
has “ put an end to” a contract under section 39 is liable to restore any benefit 
received by him under the contract from another party? Relevant sections are 
‘as follows :— 

“2, In this Act the following words and expressions are uséd in the following senses, 


unless a contrary intention appears from the context:— 
* * * * x 


(9) An agreement not enforceable by law is said to be void; 

(h) An agreement enforceable by law is a contract; 

(i) An agreement which is enforceable by law at the option of one or more of the 
parties thereto, but not at the option of the other or others, is a voidable contract; 

(j) A contract which ceases to be enforceable by law becomes void when it ceases to be 
enforceable. 

39. When a party to a contract has refused to perform, or disabled himself from per- 
forming, his promise in its entirety, the promise may put an end to the contract, unless he 
has signified, by words or conduct, his acquiescence in. its continuance. 

"Illustration. 

(að A, a singer, enters into a contract with B, the manager of a theatre, to sing at 
his theatre two nights in every week during the next two months, and B engages to pay 
her 100 rupees for each night’s performance. On the sixth night 4 wilfully absents herself 
from the theatre. B is at liberty to put an end to the contract. 

53. When a contract contains reciprocal promises, and one party to the contract pre- 
vents the other from performing his promise, the contract becomes voidable at the option of 
the party so prevented; and he is entitled to compensation from the other party for any 
loss which he may sustain in consequence of the non-performance of the contract. 

Illustration. 

A and B contract that B shall execute certain work for A for a thousand rupees. B is 
ready and willing to execute the work accordingly, but 4 prevents him from doing so. 
The contract is voidable at the option of B; and, if he elects to rescind it, he is entitled to 
recover from A compensation for any loss which he has incurred by its non-performance. 

55. When a party to a contract promises to do a certain thing at or before a specified 
time, or certain things at or before specified times, and fails to do any such thing at or 
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before thé specified time, tlie contract, or so much of it as has not been performed, becomes 
voidable at the option of the promisee, if the intention of the parties was that time should. 
be of the essence of the contract. 

64. When a person at whose option a contract 15 voidable rescinds it, the other party 
thereto need not perform any promise therein contained in which he is promisor. The 
party rescinding a voidable contract shall, if he has received any benefit thereunder from 
another party to such contract, restore such benefit, so far as may be, to the person from 
whom it was received. 

65. When an agreement is discovered to be void or when a contract becomes void, any 
person who has received any advantage under such agreement or contract is bound to 
restore it, or to make compensation for it, to the person from whom he received it. 

Illustration. 

(c) A, a singer, contracts with B, the manager of a theatre, to sing at his theatre for 
two nights i in every week during the next two months, and B engages to pay her a hundred. 
rupees for each night’s performance. On the sixth night, A wilfully absents herself from 
the theatre, and B, in consequence, rescinds the contract. B must pay A for the five nights 
on which she had sung. 

66. The rescission of a voidable contract may be communicated or revoked in the 
Same manner, and subject to the same rules, as apply to the communication or revocation 
of a proposal. 

75. A person who rightly rescinds a contract is entitled to compensation for any 
damage which he has sustained through the non-fulfilment of the contract. 


Illustration. 

A;a singer, contracts with B, the manager of a theatre, to sing at his theatre for two 
nights in every week during the next two months, and B engages to pay her 100 rupees, 
for each night’s performance. On the sixth night, A wilfully absents herself from the 
theatre, and B in consequence rescinds the contract. B is entitled to claim compensation for 
the damage which he has sustained through the non-fulfilment of the contract.” 

The language employed by the Act presents certain problems of construction. 
When, ore party to a contract has refused to perform his obligation thereunder so 
as to give rise to a right in the other party to put an end to the contract, is the 
latter a person at whose option the contract is voidable, and if he does put an end 
to the contract, does he rescind a voidable contract? When he has so rescinded, 
has the contract become void? Or is the language of section 64 as to a person at 
whose option a contract is voidable restricted to cases where fraud, undue influence, 

“mistake or other element vitiates the original consensus so that the party who has 
an option to refuse to be bound by the contract must either accept it as a whole or 
take no advantage from it whatsoever, treating it as void ab initio? Or are sec- 

` tions 64 and 65 restricted to cases to which the terms ‘ void’ or ‘ voidable’ have 
been expressly applied by the Act? In a case within section 39 the party who 
rightly “ puts an end to” or “rescinds” (section 75) the contract is entitled to 
damages for the defaulting party’s breach. In this sense the contract has not ceased 
to be “ enforceable by law ”. On the other hand, neither party is any longer bound 
to perform his promise—indeed an offer to do so, if made by either party, could 
properly be rejected by the other. The election of the party rescinding, as Cotton, 


L. J. once put it, 

© “relieves the other party from any further obligation under the contract and enables 
both parties to make arrangements for the future on the footing that the contract has been 
once for all broken and is at an end”. Johnstone V. Milling. 

That the word “ voidable q does nof appear in section 39 may well be signifi- 
cant—indeed, to say that “the promisee may put an end to the contract” is to use’ 
language often employed by English Judges, but very often qualified by words 
to show that the contract is only brought to an end sub modo. The judgments in 
Johnstone v. Milling! contain careful qualification to this effect: 

“The other party may adopt such renunciation of the contract by so acting upon it as 
in effect to declare that he too treats the contract as at an end, except for the purpose of 
bringing an action upon it for the damages sustained by him in consequence of such re- 
nunciation (per Lord Esher, p. 467). The rights of the parties under the contract. must 
be regarded as culminating at the time of the wrongful renunciation of the contract, which 
must then be regarded as ceasing to exist except for the purpose of the promisee’s main- 
taining his action upon it” (per Bowen, L.J., p. 473). 


I. (1886) 16 Q.B.D. 460 at 470. 
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Though the Indian ‘Act is to be interpreted according to the meaning of the 
words used in it, such passages help to show that section 39 and section 64 cannot 
be read together as a matter of course if they do not appear by the mere force of 
their own language to link up. The question must therefore be whether there 1S 
elsewhere in the Act sufficient to show that the contract which may be “ put an 
end to” is “ voidable”? To this question their Lordships think the answer must 
be yes. The presence of illustration (c) to section 65 cannot be made consistent 
with any other view. The effect of section 39 is explained by the example there 
given of a singer who wilfully absents herself from the theatre. The same exam- 
ple serves also under section 65 as illustration (c) and under section 75. It is a 
prominent feature of this portion of the Act. The right of one party upon refusal 
by the other to perform the contract is described indifferently by the Act as a right 
to “put an end to” or “ rescind ” it; and illustration (c) plainly imports that this 
right is either that of “a person at whose option the contract is voidable ” (section 
64) or is such that by the exercise of it the contract “ becomes void ” (section 65). 
Of these two propositions it is to be observed that they are not mutually exclusive, 
whether or not each involves the other. l 


It has been suggested that the illustrations given under section 65 are in- 
tended to refer to sections 64 and 65 taken together, or at least that illustration (c) 
is to be read as referable to section 64. Another view is that the sections over- 
lap. Itis difficult to suppose that the singer’s contract has become “void” under 
section 65 without being “ voidable” under section 64. But no view which can 
be taken upon these matters can provide an escape from the conclusion that a 
liability to make restitution attaches to the party putting an end to a contract 
under section 39. Nor can the illustration be ignored or brushed aside because 
it is not part of the body of the section. Mahomed Syedol Arifin v. Yeoh Oot 
Garkt. 


Further, under section 53, if one party prevents the other from performing 
his promise, “ the contract becomes voidable at the option of the party so prevent- 
ed,” and the latter may “ elect to rescind it”; this section, like section 75, €x- 
pressly confers a right to recover damages. Again, under section 55, where time 
is of the essence and one party has made default, “the contract, or so much of 
it as has not been performed, becomes voidable at the option of the promisee ” : 
the last paragraph of the section deals with the right to damages. And section '66 
describes how “the rescission of a voidable contract” may be communicated. 


From these sections it must be conceded that, as language is used in this 
Act, the right to treat a contract as voidable and to rescind it may be accompanied 
by a right to recover damages for the wrongful act which grounds the right of 
rescission. The ordinary notion of an English lawyer that the right to recover 
damages must be based upon a valid and subsisting contract, and that a plaintiff 
could not declare upon a contract as being void, cannot be taken as a guide to 
the use of the words “void” and “voidable” in the Indian statute. Nor can 
the clauses of section 2 which would seem intended to explain those words by use 
of the phrase “enforceable by law,” be taken as showing that a contract which 
one party is entitled by reason of the other’s default to rescind is not “ voidable ”. 


It may be suggested that a case under section 39 or under the first paragraph 
‘of section 55 comes réadily under the phrase “ voidable contract ” as explained 
by clause (i) of section 2, but that even after rescission it never becomes void in 
the sense of clause (j). It is, it may be said, enforceable at the option of the 
party not in default, but it never “ ceases to be enforceable” even if “ put an end 
to,” because the right to damages remains. But this account of the matter has its 
own difficulties. The option which characterises a voidable contract is an option 
‘either to say “it shall not be enforceable at all” or to leave it as a good contract 
enforceable by any party on the usual conditions. This is certainly so in any 


TT 


1. (1916) L.R. 431.A. 256 (P.C.). 
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case under section 19: it is enforceable at the option of one party only in the sense 
that that party may elect to treat it as not binding upon any party. The voidable 
contract in a case of undue influence is either going to be good or wholly void. 
After rescission it will not be enforceable at all. It is by no means plain, there- 
fore, that clause (7) of section 2 affords room for the opinion that in a case under 
section 39, the agreement, notwithstanding rescission, is enforceable at the option 
of one party. The terms of clauses (g) and (i) do not of themselves neces- 
sitate any departure from the ordinary implications of the words “ voidable” and 
“void,” nor have they been so construed hitherto. ‘As the learned editors of a 
well-known work on the Act have put it: 

“Whenever ond party to a contract has the option of annulling it, the contract is 
voidable; and when he makes use of that option the agreement becomes void.” (Pollock 
and Mulla: Indian Contract: Act, 6th Edition, p. 365)’. 

Again, there are difficulties in the way of holding that illustration ( c) to section 
65 does not apply to that section at all, though doubtless it illustrates section 64. Their 
Lordships prefer to confine themselves to a reason which is apparent on the face 
of the Act—that the right to recover damages has been dealt with by the drafts- 
man as a right expressly conferred by the statute in cases where the contract has 
been rendered “ voidable” by the wrongful act of a party thereto and has been 
“ rescinded ” by the other party accordingly. The right to damages presents no 
insuperable objection to the application of section 64 to cases of rescission under 
section 39, and section 64 applies in their Lordships’ judgment to the present case. 


Their Lordships are not concerned to make the Act agree in its results with 
the English law. It may be that in such a case as the present the defendants 
could not in England be made liable to refund any portion of the Rs. 4,000 paid 
on account, even upon proof that they had sustained no damage by the plaintiff's 
breaches. That the matter is not quite clear may be inferred from dicta in 
Mayson v. Clouet and Dies v. British and International Mining and Finance 
Corporation, Lid”. It is at least certain that if the party who rightfully rescinds 
a contract can recover damages from the party in default and is afforded proper 
facilities of set-off, the Indian Legislature may well have thought that his just 
claims have been met. The fact that a party to a contract is in default affords 
good reason why he should pay damages, but further exaction is not justified by 
his default. Where a payment has been made under a contract which has—for 
whatever reason—become void the duty of restitution would seem to emerge. A 
cross claim for damages stands upon an independent footing, though it arises out 
of the same contract and can be set-off. 

It was contended for the defendants that even if section 64 of the Act ap- 
plied to the case, restitution could not properly consist in the return of the Rs. 4,000. 
The contract was referred to as showing that what the plaintiff had to pay to 
the defendants was intended to reimburse the defendants for the expense of pro- 
ducing the print which they had to deliver, the import duties, port charges, cen- 
sor’s fee, etc. Hence it was contended that the defendants had received no bene- 
fit or advantage, or at least that the Rs. 4,000 represents no benefit or advantage 
in the defendants’ hands. The learned Chief Justice gave some countenance to 
this argument, saying that if the rescission had been an issue at the trial the de- 
fendants would have called witnesses to show that they had paid Rs. 4,000 or 
thereabouts in order to import the films. This defence, however, either misinter- 
prets the contract or the law. The sum to be paid by the plaintiff as considera- 
tion for the defendants delivering the print was to be reckoned with reference 
to sundry items of cost, e.g., cost of the positive print, shipping charges and other 
items mentioned in the bill of 30th September, 1936. But when the plaintiff on 
each of two occasions paid Rs. 2,000 on account he was not handing money to 
the defendants wherewith they were as his agents to discharge a debt of his. He 
was paying the money to the defendants in part discharge of the consideration 
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due or to become due to them from him under the contract now réscinded. It 
was a benefit or advantage, it was received, and it was received under the con- 
tract. Sections 64 and 65 do not refer by the words “ benefit” and “ advantage ” 
to any question of “ profit” or “clear profit,’ nor does it matter what the party 
receiving the money may have done with it. To say that it has been spent for 
the purposes of the contract is wholly immaterial in such a case as the present. 
It means only that it has been spent to enable the party receiving it to perform 
his part of the contract—in other words, for his own purposes. If on the foot- 
ing that all sums received have to be returned, the defendants can show that 
after paying for the positive print, the shipping charges and so forth they 
have made a loss owing to the refusal of the plaintiff to carry out the contract, 
‘then these charges will be reflected in their claim for damages. If, on the other 
hand, the defendants have been so fortunate as to get another person to take the 
plaintiff’s place on terms equally remunerative to them, these payments will not 
even mean that the defendants have suffered more than nominal damages. On 
general principles they may set off such damage as they have sustained, but the 
Act requires that they give back whatever they received under the contract. 

To give effect to the defendants’ right to claim damages and to have an equi- 
table set-off they must be given leave to file a further written statement in the 
High Court. This pleading should contain particulars of the defendants’ claim 
for damages for the plaintiff’s wrongful refusal to carry out the contract, and 
should set forth that these are claimed by way of set-off against the plaintiff’s 
claim to recover Rs. 4,000 which has been allowed upon the footing that he wrong- 
fully repudiated the contract and that the defendants lawfully put an end to 
the contract by their letter of 21st January, 1937. 

Their Lordships think that this appeal should be allowed; that the decrees 
of the High Court, dated roth January and 14th July, 1939, should be set aside; 
that it should be declared that the plaintiff is entitled to recover from the defend- 
ants Rs. 4,000 paid under the contract of 8th May, 1936, subject to the right of 
the defendants to set-off the amount due to themi as damages for the plaintiff's 
repudiation and breaches of the said contract; that the defendants should have 
leave within two months of the receipt by the High Court of the Order in Council 
to be made on this appeal or within such further time as may be allowed by the 
High Court to file in the High Court particulars of their claim for damages 
as aforesaid: and that this case should be remitted to the High Court in its origi- 
nal jurisdiction to assess such damages and thereafter to pass a decree for such 
sum as may be due on balance to either party, and to make such order as to the 
costs of the proceedings for the assessment of damages as it shall think fit. 

Their Lordships will humbly advise His Majesty accordingly. The plaintiff 
will pay the defendants’ costs in the High Court both at the trial and on appeal. 
The defendants will pay the plaintiff his costs of this appeal. 

Solicitors for Appellant: Hy. S. L. Polak & Co. 

Solicitors for Respondents: A. J. Hunter & Co. 


K.S. nee Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:——MR. JUSTICE KING. 


Kondepu Raghavayya .. Appellant* (Plant ff-Appellant) 
v. l 
Elukooru Vasudevayya Chetty .. Respondent (Defendant-Respondent). 


Indian Limitation Act (IX of 1908), section 14—-Client acting on the advice of his advo- 
-cate—W hether he is acting in good faith. 

Good faith of a party would normally be established by his acting upon professional 
advice. Where, however, an advocate himself did not act in good faith, his client cannot 
rely upon his advice as establishing his own good faith. Whether an advocate has shown 
PEI PPH aE SSS aaa 
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due care and attention is a question of fact to be decided on the evidence adduced in any 
particular case and no absolute rule of law can be laid down. 


Achratlal Kesavial Mehta and Co. v. Vijayam and Co., (1925) 49 M.L.J. 189, referred to. 
Appeal against the decree of the Court of the Subordinate Judge of Kurnool 
in A.S. No. 96 of 1942 (A.S. No. 122 of 1941, District Court), preferred against 
the decree of the Court of the District Munsiff of Nandyal in O.S. No. 21 of 1940. 

M. Appa Rao for Appellant. 

V. Govindarajachari and T. V. R. Tatachari for Respondent. 

The Court delivered the following 

JupGMENtT.—The appellant is a merchant living in Bezwada. In September, 
1935, he entered into two contracts with the respondent, a merchant of Nandyal. 
In April, 1936, appellant, alleging that the contracts had been broken by the 
respondent, filed a suit for damages against him in the Court of the District 
Munsiff of Bezwada. In his written statement respondent pleaded, amongst 
other contentions, that one of the terms of the contracts themselves was 
that all suits arising out of them should be filed only in Nandyal, and therefore 
the Bezwada Court had no jurisdiction. In reply to this contention a further 
sub-paragraph was inserted in the plaint in March, 1937, in which it was stated 
that the term relied upon by the respondent offended against section 23 of the 
Contract Act. The District Munsiff of Bezwada held that he had no jurisdiction 
to try the suit and returned the plaint. On appeal, the Subordinate Judge of 
Bezwada confirmed this decision. 

Appellant thereupon presented the plaint in the Court of the District Munsiff 
of Nandyal on 10th January, 1940. Respondent pleaded that the suit was barred 
"by limitation. Both the learned District Munsiff and the learned Subordinate 
Judge of Kurnool have accepted this view and dismissed the suit. Hence the 
present second appeal. 

The question of limitation depends upon whether the appellant can or cannot 
take advantage of the provisions of section 14 of the Limitation Act. If he can, 
even to the extent of excluding only the period spent in the trial of the suit by the 
District Munsiff, Bezwada, his suit in Nandyal will be in time. If he cannot, it 
is clearly barred. The question which must therefore be decided is whether the 
appellant in prosecuting his suit in Bezwada was acting in good faith, t.e., with 
due care and attention. 


In support of his plea of good faith appellant relied upon two facts: 

(i) He was unaware of the term in the contracts which required him to 
file his suit in Nandyal; and 

(i) He filed it in Bezwada upon the advice of his advocate, whom he 
naturally trusted to decide such a question of law for him. 

The lower Appellate Court has held against the first contention on the ground 
that appellant did not dare to assert it in the witness-box. On the second conten- 
tion it has held that the advocate himself did not act in good faith, and therefore 
appellant cannot rely upon his advice as establishing his own good faith. It is 
on this second contention that the arguments in second appeal have turned. 

The decision of the learned Subordinate Judge against the good faith of the 
advocate is clearly one of fact and it has not, and cannot, be urged that that 
decision is open to attack in second appeal as one based upon no evidence, for 
the advocate has himself given evidence on behalf of the appellant. In the course 
of that evidence he said that in his opinion section 23 of the Contract Act rendered 
the particular term in the contracts unenforceable. He did not look up any autho- 
rities to satisfy himself on this point, as he regarded his opinion to be as com- 
pletely free from doubt as the proposition that a son is heir to his father. ` 





I. (1925) 49 M.L.J. 189. 
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' It is argued on behalf of the appellant that there are rulings of the Lahore 
Court which support his view and that he may therefore have honestly held it. 
On the other hand there is a ruling of this High Court (by Madhavan Nair, ie 
in Achratlal Kesavlal Mehta and Co. v. Vijayam and-Co.,h) ‘which holds that under 
section 28 of the Contract Act, a section which clearly applies far more directly 
than section 23 to facts of the kind with which we have now to deal, such a clause 
in a contract is not illegal. This ruling has been followed by other High Courts, 
e.g., Calcutta, Bombay and Allahabad, and, so far as I am aware, has never been 
, dissented from. The learned Subordinate Judge points out that the least research 
would have acquainted the advocate with this state of the law in Madras. 


' I do not think it is open to me to find that the learned Subordinate Judge is 
wrong on a question of fact of this kind, but, if it were, I should have no hesi- 
tation in confirming his view. It may be that in the first instance an advocate 
might assume hastily but honestly that a clatise restricting the filing of a suit in 
Bezwada was illegal, and that he might be so sure of the accuracy of his own 
opinion that he considered it unnecessary to confirm it by reference to any autho- 
rities or text-books; but the facts here show that the advocate must have acted 
upon this opinion on four separate occasions: 


(1) when he advised the filing of -the plaint in Bezwada; 
(1) when he had it amended to meet respondent’s plea; 
(iii) when he advised the filing of an appeal; and 


z (4) when he advised the filing of a second appeal, (though this time 
appellant was shrewd enough not to take his advice). 

©. It is impossible, I think, to discover any trace of due care and attention in 
persistent conduct of this kind. Much more likely is it that the dominating 
motive in the mind of the advocate was to secure and retain this brief for 
himself for as long and remunerative a period as possible. ; 


The only question of law which really arises in this appeal is whether the 
good faith of the advocate is at all relevant. It is not referred to expressly in 
section 14. Can it be argued that the good faith of the party alone need be 
considered; good faith which would normally be established by the mere act of 
relying upon professional advice? Mr. Appa Rao for the appellant cannot argue 
that the law, can be stated so comprehensively. All he says is that something 
equivalent to dishonesty or gross negligence must be found before the appellant 
should be made to suffer by reason of his advocate’s shortcomings. No autho- 

rity; however, has been cited which goes even this far. It is true that in certain 
-= cases, mistakes or slips on the part of an advocate have been condoned. It is human 
to err and such. mistakes may be consistent with a general mental attitude on the 
part of an advocate to apply due care and attention to his professional work. But 
here we return to the realm of fact. Whether an advocate has shown due care . 
and attention is a question of fact to be decided on the evidence adduced in any 
particular case. No absolute rule of law can be laid down, and whether a Judge’s 
‘decision on this point be right or Wrong, it caniiot be upset in second appeal on the 
ground that he has transgressed such a rule of law. 

In the result this appeal must fail, and it is. dismissed with costs. 

Leave refused. ; ; h 

VES... eS Appeal dismissed. 

.- IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 

PRESENT :— MR, JUSTICE KRISHNASWAMI -AYYANGAR AND Mr‘ JUSTICE 
SOMAYYA. .. : . <3 
Ar. Al. Sv. Sevugan Chettiar and another .. Petitioners.” 

Court-fees—Refund certificate stated to have been lost—Duplicate certificate—Powe? 


\ 
of Court to issue. 


`I; (1925) 49 M.L.J. 189, 
*C.M.P. No, 3122 of 1943. | toth September, 1943, 
48 


4 
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Where the original certificate for the refund of Court-fee paid on a memorandum of 
grounds of appeal is shown to have been lost the Court may grant a duplicate certificate and 
state therein that it was issued on the representation that the original had not been cashed. 


Petition praying that in the circumstances stated in-the affidavit filed therewith 
the High Court will be pleased to direct the issue of a duplicate certificate for the 
refund of Court-fee paid on the Memorandum of Grounds of Appeal No. 169 of 
1940, preferred against the decree of the Court of the Subordinate Judge of Vel- 
lore, dated 30th November, 1939, and passed in O.S. No. 35 of 1937. 

T. V. Ramah for Petitioner. 2 

The Court made the following 

Orpver.—We are satisfied that the original certificate has been lost, and the 
applicant is entitled to a duplicate ; otherwise the previous order would have been 
in vain. There are of course no statutory rules governing this matter. We are 
only acting in the exercise of our inherent jurisdiction to do justice. The only 
question is as to the form of the order to be made. It has been brought to our 
notice that in C.M.P. No. 1218 of 1943 which was filed for the issue of a duplicate 
certificate under circumstances like those in the present case, Kuppuswami Ayyar, 
J., did not issue a duplicate certificate but only issued a certificate to the effect 
that a refund of a particular sum was ordered on a previous petition and that the 
refund certificate was issued by the High Court on a particular date. 


We have considered the matter and we think that the proper order to make 
when the Court is satisfied that the original certificate is lost is to issue a duplicate 
certificate and to state therein that it is issued on the representation that the origi- 
nal has not been cashed. Otherwise in a case where the original is lost, say 
within a month, the party may not get adequate relief by getting a certificate in 
the form ordered in C.M.P. No. 1218 of 1943. For then the party will have to 
abide by the decision of the Accountant General under section 31 of the Madras 
Financial and Account Code. 

We hold that if the Court is satisfied that the original certificate is lost, the 
proper order is to issue a duplicate enfaced as such. 
as B.V.V. — Order made. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 


Sarapalli Chenchu Raghavalu Chetty .. Petitioner* (Accused). 


Defence of India Rules (1939), rule 81 (4) and Food Grams Control Order (1942), 
clauses (3). and (6)—Failure’ to comply with conditions mentioned in licence issued under 
Food Grains Control Order—Amounts to a contravention of an order made under rule 81 (4), 
of the Defence of India Rules. 

A wholesale dealer in rice, holding a licence under the Food Grains Control Order, sold 
rice to various persons without showing! in the receipts or in the duplicates maintained by him 
the name, address and the licence number of the punchaser as required by condition No. 6 of the 
licence granted to him. While admitting the fact of such omission to note the required parti- 
culars in the receipts, it was contended that the failure to note those particulars.was only a 
breach of a condition in the licence and therefore could not amount to a contravention of an 
order issued under the Defence of India Rules and was not punishable under rule 81 (4). 

Held, that by omitting to give the particulars required by condition No, 6 of Form A, (the 
licence) the accused contravened clause (6) of the Food Grains Control Order which was an 
order passed under the Defence of India Rules and hence was clearly guilty of the offence 
punishable under rule 81 (4): of the said rules, 

Petitions under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying that the High Court will be pleased to revise the judgments of the 
Chief Presidency Magistrate of the Court of the Presidency Magistrates, Egmore 
- Madras in C.C. Nos. 1660, 1661, 1662, 1663, 1664, 1665 and 1666 of 1943, dated 


1st September, 1943. 
V. V. Srinivasa Ayyangar, S. Ramanujachariar and C. M anickam Pillai for 


Petitioners. 


*Cr1.R.C. Nos. 691 to 697 of 1943. 8th September, 1943. 
{Gr R.P, Nos, 642 to 648 of 1943). tne De ee tee 
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The Court made the following i 

. Orner.—The petitioner in all these petitions is the same person and he has 
been convicted for offences punishable under rule 81 (4) of the Defence of India 
Rules read with clause (3) of the Food Grains Control Order and condition No. 6 
embodied in the licence granted to him. He is a wholesale dealer in rice in George 
Town and holds a licence under the Food Grains Control Order. He was tried 
along with his son, the second accused, and the charge was that he sold rice to 
various persons without showing in the receipts or in the duplicates maintained 
by him the name, address and the licence number of the purchaser. The seven 
cases out of which these revision petitions arise are all cases in which he had been 
charged with similar offences and in all these cases he pleaded guilty and he was 
convicted and sentenced to three months’ rigorous imprisonment. 


It is urged before me that all that he admitted was that he did not note in 
the receipts the names, addresses and the licence numbers of the purchasers in 
respect of these various sales which are the subject-matter of these cases and 
that he was ignorant and should not therefore be understood to have pleaded 
guilty. The petitioner’s case is that the omission to note these facts in the 
receipts and in the duplicates maintained by him would not constitute an offence, 
his contention’ being that failure to note these facts is only a breach of a condi- 
tion in the licence and therefore cannot amount to a disobedience of an order 
issued under the rules and consequently he should not be found guilty of having 
committed offences punishable under rule 81 (4) of the Defence of India Rules. 
Rule 81 (4) runs thus: 

“Tf any person contravenes any order made under this rule, he shall be punishable with 
imprisonment for a term which may extend to three years or with fine or with both.” 

Food Grains Control Order, published in the Gazette of India, dated 21st 
May, 1942, is an order issued under the Defence of India Rules. Under clause 
(3) of that notification, no person shall engage in any undertaking which in- 
volves the purchase, sale, or storage for sale, in wholesale quantities of any food- 
grain except under and in accordance with a licence issued in that behalf. Under 
clause (6) of that order no person being the holder of a licence issued, or deemed 
to be issued, under this order shall contravene any of the conditions mentioned in 
Form A. Condition No. 6 in Form A runs thus: 

“The licensee shall issue to every customer a correct receipt or invoice as the case may 

be giving his own name, address and licence number, the name, address and licence number (if 
any) of the customer, the date of transaction, the quantity sold, the price per maund and the 
total amount charged and shall keep a duplicate of the same to be available for inspection on 
demand by any authorised officer of Government.” 
In this case admittedly the petitioner is a licensee and he has not issued a receipt 
containing the particulars mentioned above that he should have given as pet 
condition No. 6 of the licence and his duplicate receipt also does not contain 
those particulars. Clause (6) specifically states that no person being the holder 
of a licence shall contravene any of the_conditions. When the petitioner there- 
fore failed to enter these particulars mentioned above in the receipts in respect 
of the sale which are the subject-matter of these petitions he contravened clause 
(6) of the Food Grains Control Order which is an order passed under the De- 
fence of India Rules. Consequently, he is clearly guilty of thé offence punish- 
able under rule 81 (4) of the Defence of India Rules, and the rules are framed 
under the Defence of India Act which is an Act of the Imperial Legislature. I 
am therefore not able to see how it could be said that no offence was committed 
by the petitioner or that he made a mistake when he pleaded guilty. The peti- 
tioner was therefore rightly convicted and I see no reason to interfere with the 
conviction in all these cases. It is stated that the petitioner is ill and that the 
sentence of three months’ rigorous imprisonment is rather excessive. I do not 
think so. As pointed out by the Chief Presidency Magistrate, it is not only 
in respect of one item but in respect of several sales he has failed to make these 
entries. In the words of the Magistrate 


cree 
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“The number and the volume of these transactions de finitely suggest a ane attempt ` 
to evade-the provisions of the Control Orders.” g 
The miere fact that he is a trader with a large business can be no excuse, for he 
must have known the conditions under which the licence was issued to him and 
if he failed to`comply with the conditions he did so at his peril. It is further 
Stated that he is ill and has produced two medical certificates. But that is not 
a matter for consideration by me. He has been put in the B class and he will. have 
medical attendance at the jail. The-two certificates produced by the petitioner 
will be sent to the jail authorities for taking such ‘action as may be necessary 
under the Jail Manual with regard to the petitioner. 


"TI therefore confirny the conviction and séntence and dismiss these petitions. 
As ordered by the learned Magistrate, the sentences will run concurrently. The 
petitions for bail are all dismissed. : 


The learned counsel for the petitioner wants this Court to have the peti- 
tioner put in the A class. I have no materials before me and the Magistrate who 
has to give the class has put him in the B class. Petitioner’s remedy is to move 
the Government, 7 ; - 

VS. aan Petitions dismissed: 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. > | 
PRESENT — MR, JUSTICE KUPPUSWAMI AYYAR. R a 
' C. S. Swaminathan .. Petitioner.* 
Ordinance (XI of 1941), sections 5 (b) and 7 (1)—Charge-sheet laid by the Sub-Inspector 

of. Police—W hether Magistrate can take. cognizasice. 


A Magistrate has no jurisdiction to take cognizance of any offence punishable under Ordi- 
nance XI of 1941, within the City except upon a.complaint in writing made by the Commissioner 
‘of Police, Madras, who is the person ‘authorised in this behalf by the Central or Provincial 
Government’ Where a complaint by the Commissioner did not reach the Magistrate till 
all the prosecution witnesses were examined and after the Magistrate took cognizance of 
it on a complaint of the Sub-Inspector, 


- Held,. that this affected the jurisdiction of the Magistrate. to take GG iane of. the 
same, and the conviction and sentence have to be set aside. 

51, Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court 
of the Chief Presidency Magistrate, Egmore, Madras, oo 17th wa 1043, and 
passed in C.C. No. 917 of 1943. 

| A: S. Sivakaminathan for the Petitioner. 


C. D. Venkataraman for the Crown Prosecutor for the Crown. 


The Court-made the following 


ORrDER.— The petitioner has been aed -by the Chief Presidency Magis- 
trate, Madras for an. offence. punishable under section 5 (b) read with section, . 
7 (1) of Qrdinance XI of 1941 and sentenced to two months’ rigorous imprison- 
ment. He was recruited as a First Aider in the A.R.P., Madras in February, 
1943, and after completing his training was posted to the A.R.P. depot situated 
` in the Government School of Indian Medicine’ on the Poonamallee High Road. 
He reported himself for duty on the evening of 3rd March. On the same day 
he had an anti-cholera vaccine injection. Unfortunately as he happened to suffer 
from varicose’ veins there was a reaction to the injection. and he had high fever. 
On the 4th-he signed the declaration and a certificate of identity., He was late 
for physical training and was excused. On the 5th morning, he was sent for 
physical training and after that was over, he complained to P.W. 1, his depot 
superintendent that he was ill and was suffering from varicose veins. He also ° 
seems to ‘have made other complaints to P.W. 1 about his inability. to get liquid 
food ‘and other comforts in his then state of health. -P.W. 1 went out.. The 
accused unable to bear the effect of his illness: went away leaving:a letter of resig- 
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nation. This was on the 5th of March. Subsequently he was prosecuted under 
section 5 (b) of Ordinance XI of 1941. 


That reaction in some cases follows inoculation against cholera was admitted 
by Captain Gnanamuthu, D.W. 1, the Casualty Officer of this very depot. D.W. 
2, the Corporation doctor who treated the accused on the sth and 6th of March 
stated ‘that when he came to him on the evening of the 5th he had swelling of the 
left arm, heaviness of both limbs, was unable to walk and had high fever of 
1o5 degrees, due to reaction after inoculation and that persons with varicose veins 
have a strong reaction. He is no doubt a distant relative of the accttsed and it 
was but natural in his then state of health that he went to a person known to 
him. It is significant that this witness was not cross-examined with regard to 
his statement that there will be strong reaction to inoculation and swelling of legs 
in the case of persons with varicose veins. That the accused underwent treat- 
ment for varicose veins soon after was proved by Exs. IV and V, the records 
produced by D.W. 3 from the Royapuram Hospital. As a matter of fact P.W. 
1 himself admitted that the accused complained to him on the 5th itself that he 
‘was suffering from varicose veins and that his left leg was slightly swollen and 
that there was no provision for liquid diet in the depot. P.W. 2 also says that 
the accused complained to P.W. 1 about something in his leg and wanted to go 
to the hospital for it. Thus it is clear that the accused was ill with fever and 
swollen leg on the morning of the 5th and was not sent to the hospital and that 
he hence felt that he will have to go and get himself treated elsewhere. 


The question for consideration is whether he had reasonable cause for aban- 
doning the employment or absenting himself from work. It cannot be said that 
in his then state of health he had no grounds for absenting himself from duty. 
But this is not merely a case of the petitioner absenting himself from work but 
also of having abandoned his employment as he left a letter of resignation. I do 
not think that fever as a result of an anti-cholera injection followed by swelling 
in the legs can be said to be a reasonable excuse for abandoning the employment, 
though it may be a justification for applying for leave or for absenting himself 
for a few days. The petitioner was therefore guilty of having abandoned his 
employment without reasonable excuse when he left the depot leaving the letter 
of resignation on the 5th March. 


It is next stated that the proceedings are invalid in view of the fact, that 
the Magistrate had no jurisdiction to take cognizance of any offence punishable 
under Ordinance XI of 1941 except upon a complaint in writing made by a per- 
son authorised in this behalf by the Central or a Provincial Government. The 
Commissioner of Police, Madras, is the person who has been authorised in this 
behalf to file such complaints. It is admitted by the Crown Prosecutor that 
though the Commissioner had signed the complaint in this case on the 25th 
April, as is seen from Ex. E, that paper did not reach the Magistrate till all the 
prosecution witnesses were examined and after the Magistrate took cognizance 
of it on a complaint of the Sub-Inspector. It is stated that this would amount 
only to an irregularity and cannot affect the validity of the conviction. The 
section runs thus: 

“No Court shall take cognizance of any offence under this Ordinance except upon 

complaint in writing made by a servant of the Crown authorised in this behalf by the 
Central or Provincial Government.” 
“The jurisdiction of the Court to take cognizance of the offence is conferred only 
by the complaint by the person authorised in this behalf. The Court therefore 
had no jurisdiction to take cognizance of the offence which was done not on the 
filing of Ex. E but on a charge-sheet laid by the Sub-Inspector of Police. As 
this affected the jurisdiction of the Magistrate to take cognizance of the same 
and as the prosecution itself was practically closed by the time Ex. E reached the 
Court I have no other course but to set aside the conviction ang sentence and it 
is ordered accordingly. 


N 
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I do not think it necessary to order’a retrial in view of the fact that the 
petitioner has already undergone a portion of the sentence and as he had some 
justification for absenting himself from duty on account of high fever and swollen 
legs and had to undergo treatment for nearly. a week thereafter. That he did not 
really want to abandon the employment but only wanted to be away for treatment 
is also clear from Ex. 1, dated roth March, 1943, wherein he prayed for being 
appointed as a First Aider and stated that from gih March, 1943, he ceased taking 
medicine. | 

VPS. —— Conviction set aside. 

[PRIVY COUNCIL. | 
(On appeal from the High Court of Judicature at Madras.) 

PRESENT: —LORDS ATKIN, THANKERTON AND CLAUSON, SIR GEORGE RANKIN 

AND SIR MADHAVAN Nair. 


Secretary of State es Appellant” 
V, 
T. R. M. T. S. T- Thinnappa Chettiar and others i .. Respondents. 


Madras Irrigation Cess Act (VII of 1865), section 1 (a), proviso I—Grani of nam 
village—Right of grantee to take water—Extent of—Determining factors—Nature and scope 
of the grant of the Tanjore Palace Estatei—Measure of the right to take water and tts limi- 
tations—Absence of agreement not to levy rent on the estate—Proper inference—Grapt is 
an ‘engagement? with the government within the meaning of proviso 1 to section 1 (a): 
of the Madras Irrigation Cess Act. 

A suit was filed for a declaration that the inam village of Someswarapuram forming 
part of the ‘Tanjore Palace Estate’ is exempt from liability to pay water-cess and for 
an order directing the Secretary of State to refund the water-cess collected in a particular 
fasli. The trial Court held that the plaintiff was entitled to free irrigation only with res- 
pect to the dittam (mamool) extent and dismissed the suit. This decision was reversed 
by the High Court. On appeal by the Secretary of State, 

‘Held, in the case of the grant of an entire inam village, where a question arises as to 

what is the extent, if any, of the right of taking water that passed under the particular 
grant, the decision would prima’ facie depend upon the terms of the grant, or those fixed 
by the inam settlement. 
‘- The villages forming what is known as the ‘Tanjore Palace Estate’ were granted by 
the British Government to the heirs of the last Raja of Tanjore in 1862. The decision of 
the Government of India in this matter was that “the whole of the lands are to be relin- 
quished in favour of the heirs of the late Raja”. The word “relinquish” is significant. 
By this relinquishment the private property of the Raja was restored to his heirs in all 
its integrity and without reservation of any kind of right in-favour of the Madras Govern- 
ment. Such being the nature of the grant, the ‘Tanjore Palace Estate,’ if treated as an 
inam, must be treated as a peculiar kind of inam, and under it, among the rights obtained 
by the grantees, were included rights which entitled them to use the water for purposes of 
free irrigation from the sources from which it used to be taken before the grant. When 
Someswarapuram and other villages forming the Palace Estate were severed from the pro- 
perty of the government and granted to the heirs of the Raja, the right to take water into 
the accustomed channels. passed to the grantees by implication, by virtue of the grant. 
The measure of that right and its limitations are of the kind defined in the Urlam deciston, 
(1917) 33 M.L.J. 144: L.R. 44 I.A. 166: I.L.R. go Mad. 886 (P.C.). The absence of 
any express agreement at the time of the grant not to levy any rent on the estate, should, 
in the light of the intentions of the government, be understood as an implied agreement not 
to levy any quit rent on the estate. 

The grant of 1862 constitutes an ‘ engagement’ with the government within the mean- 
ing of proviso I to section 1 (a) of the Madras Irrigation Cess-Act-and the grantees are 
entitled to claim the benefit of the proviso to the extent of the quantity of water flowing 
along the accustomed’ channels in the accustomed manner and their rights to free irrigation 
are not limited to the extent or the area of the dittam wet lands: 


J: Millard Tucker, J.-M. Pringle and S. P. Khambatta for Appellant. 

7 Respondents ex parte. o 
Their Lordships’ Judgment was delivered by l i 

Sir MADHAVAN Namr.—This is an appeal from a decree of the High Court 

of Judicature at Madras, dated 26th January, 1940, which reversed a decree of 

the Subordinate Judge of Tanjore, dated Ist September, 1936, by which the plain- 
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tiff’s suit was dismissed. The appeal arises out of a suit for a declaration that 
the inam village of Someswarapuram is exempt from liability to pay water-cess ; 
and also for an order directing the defendant, the Secretary of State for India, the 
appellant before the board, to refund the amount paid by the plaintiff as water- 
cess for fasli 1340 (1930-1931), which the Government had levied under the 
Madras Irrigation Cess Act (VII of 1865), which will hereinafter be referred 
to as “the Act.” The suit was instituted by T. N. Kali Doss, who was the 
receiver of a half share of the suit village which had been allotted to one A. L. A. R. 
Arunachellam Chettiar, defendant 31 in O. S. No. 3 of 1919 in the District Court 
of Tanjore, West. While the appeal to the High Court was pending, the plaintiff 
was discharged from his office as receiver, and the respondents before the board, on 
whom the rights to the property had devolved were substituted in his place as 
appellants. 


The owners of the suit village are entitled to irrigation free of any charge for 
water over what is called the dittam (mamool) area, which, with respect to the 
plaintiff’s share is 103°8 acres, single crop, and 22°36 acres, double crop. The 
Government have not charged cess for any water taken or used for the irrigation of 
this extent. The dispute in the case relates to the Government’s right to levy the 
cess for water taken for the excess area irrigated by the plaintiff. The Govern- 
ment had been collecting cess for the excess water taken for more than 30 years. 
The payment is attributed to a mistaken notion of the irrigation rights of the plain- 
tiff. It is not however contended that this will stand in the way of his claiming the 
reliefs asked for in the plaint, if he is entitled to do so under the Act. The law 
bearing on the point is contained in section 1 (a), proviso 1 of the Act, which runs 
as follows: 

_ “Whenever water is supplied or used for purposes of irrigation from any river, stream, 


channel, tank, or work belonging to, or constructed by Government, it shall be lawful for 
the Government . . . . to levy‘at pleasure on the land! so irrigated a separate cess for such 
water. Provided that, where a zemindar or inamdar, or any other description of land-holder, 
not holding under ryotwari settlement is by virtue of engagements with the Government 
entitled to irrigation free of separate charge, no cess under the Act shall be imposed for 
water supplied to the extent of this right and no more.” 

In the light of this provision of law, the questions arising for determination 
in this appeal are (1) whether the Government have established that water is sup- 
plied to, or used by the respondents, from what may be generally described as a 
Government source of irrigation; if this is answered in the affirmative, then, (2) 
whether the respondents have established that they are entitled by virtue of an 
engagement with the Government to any, and if so, what irrigation free of sepa- 
rate charge under proviso 1 to section 1 (a) of the Act, in respect of their half- 
share in the village of Someswarapuram. It will be convenient at the outset to 
describe the mode of irrigation followed in the village; and also to refer briefly 
to the “ grant ” under which the village came to be owned by its original holders. 
Their Lordships regret that the respondents have not appeared_before the board; 
but the learned counsel appearing for the appellant have placed before them fairly 
and fully all the material facts. 

Someswarapuram is described in the plaint as an “ entire inam village,” which 
means that the whole village was granted as inam. (Such grants consisting of a 
whole village or more than one village are technically called “major inams ” to 
distinguish them from “ minor inams” which are grants of something less than a 
village—see Secretary of State v. Mallayydi. It is a hamlet of the village of 
Ichangudi which formed part of what is known as the “ Tanjore Palace Estate” 
granted by the British Government to the heirs of the last Raja of Tanjore in 1862. 
The village lies in the delta of the Cauvery river about one mile north of its nor- 
thern bank and separated from it by the village of Ichangudi. The lands of this 
village are irrigated by water taken from the river by two channels known as Kila 
“Vaikkal (lower channel) and Turi Vadi Vaikkal known as Turiar (Turi river), 
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the head sluices of which are maintained by the Government. Kila Vaikkal takes 
off directly from the river within Ichangudi limits and its water passes before it 
reaches Someswarapuram through a sluice maintained by the Government and 
flows north through Someswarapuram and Virmangudi, a Government village, into 
a channel called the Manniar channel which irrigates several Government villages. 
Turi Vadi Vaikkal is a drainage channel which takes off in a Government village 
about 6 miles west of Someswarapuram and flows in a north-easterly direction 
through Government villages. Before it reaches the suit village, it is dammed up 
in a Government village called Perumur, by a masonry weir wherefrom branches 
off a sub-channel Mettu Vaikkal No. 1, which flows into and irrigates certain wet 
lands in the village. The Turi Vadi Vaikkal is dammed up further along its course 
in the suit village itself, and the water is diverted into another channel known as 
Mettu Vaikkal No. 2 which irrigates the other lands in the village. The Turi Vadi’ 
Vaikkal continues its course beyond the taking off points of the two sub-channels 
and finally falls into Manniar within the limits of Viramangudi. The dams ap- 
pear to have been constructed more than a century ago by the inamdars and are 
maintained by them, as appears from the irrigation memoir of the village. The 
paimash account of 1830 treats the irrigation channels in the village as part of 
the village. As already stated, the head sluices of the channels belong to the 
Government and are maintained by them, while the supply channels are main- 
tained by the inamdars and the kudivaramdars. The water channels have been in 
existence admittedly for over a hundred years. 


The history of the grant of Someswarapuram and the other villages which 
formed the private estate of the last Raja of Tanjore and is ordinarily known as 
the “ Tanjore Palace Estate” is well known and will be found in various reported 
decisions of the Madras High Court: see Jijoyiamba Bayi Saiba v. Kamakshi 
Bayt Saiba, Sundaram Aiyar v. Ramachandra Aiyar? and Maharaja of Kol- 
hapur v. Sundaram Aiyar®, It will be found also in the decision of the Board in 
Chota Raja Saheb Mohitai v. Sundaram Aiyar*, on appeal from the decision in 
Maharaja of Kolhapur v. Sundaram Aiyar*, In 1799, Serfoji, the then Raja of 
Tanjore, surrendered his territory into the hands of the East India Company, 
but he was allowed to retain possession of certain villages and lands which consti- 
tuted his private property. When his son the last Raja died in 1855 without 
leaving male issue, the Company took possession of all his properties including 
his private property. Thereupon litigation ensued with respect to the latter, and 
it was finally settled by this Board, in 1859, that the seizure was an act of State, 
the propriety of which could not be questioned in a civil Court: see Secretary of 
State v. Kamachee Boyee Sahaba®. After some time, the Government of India 
which had succeeded the East India Company “ sanctioned the relinquishment of 
the whole of the landed property of the Tanjore Raj in favour of the heirs of the 
late. Raja:” see Chota Raja Saheb Mohitai v. Sundaram Aiyar*. Under instruc- 
‘tions from the Government of India, the Government of Madras, on 21st August, 
"1862, passed an order the material part of which is as follows: 

“In. Col. Durand’s letter above recorded the Government of India have furnished their 
instructions with reference to the disposal of the landed property of the Tanjore Raj 
regarding which this Government addressed them under date the 17th May last. Their 
decision is to the effect, that ‘since it is doubtful Whether the lands in question can be 
legally dealt with as State property, and since the plea in equity and policy for treating 
them as the private property of the Raja is so strong that it commands the unanimous 
support of the members of the Madras Government,’ the whole of the lands are to be relin- 
quished in favour of the heirs of the late Raja (page 228).” 

l The Tanjore Palace Estate came into being as a result of this grant. To 
anticipate, the main question for the Board to consider will be: Did this grant 
constitute an “engagement” with the Government entitling the grantees to take 
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water for free irrigation, that is, in other words, what is the nature of the grant 
and-what right, if any, of taking water for irrigation “free of separate charge ” 
passed under it? Neither in the plaint, nor in the issue which was general, namely, 
“Is the plaintiff entitled to free irrigation without liability to pay water-cess to the 
Government ?’’ was the plaintiff’s liability to pay the cess specifically under the 
Act raised ; but the question was.raised by the defendant in his written statement 
and was dealt with, but very shortly, by the Subordinate Judge at the close of his 
judgment. ‘The plaintiff claimed immunity from payment on the grounds that the 
beds of the.channels belonged to him, that as a riparian owner he was entitled 
to take water freely, and that he had ‘also rights based on easement and prescrip- 
tion. The defendant after answering these specific pleas, contended in effect, that 
the water used by the plaintiff for irrigation came from a Government source, 
that the grant of the village conveyed to the grantees only the right to collect the 
full land revenue, that is, the melwaram due on the lands, that it did not constitute 
an assignment of the lands, that the plaintiff can at best claim free irrigation for 
only a single or double crop as the case may be on such of the revenue paying lands 
as were registered at the time of the grant, and that the grant did not constitute 
an engagement express or implied of the kind contemplated by proviso 1 to section I 
of the Act. The High Court observes, that this has been the attitude of the Govern- 
ment not only in this but in all other cases relating to inams, ‘Such a contention 
was. disallowed recently by the Board in the Swamigal case! in respect of an inam 
granted in 1753, confirmed by the inam commissioner by a deed granted on 27th 
July, 1865, in view of the opinion arrived at by their Lordships ‘‘ that the inam 
right extended to all the village lands.” Substantially the same question arises 
for decision in the present case also, though in a somewhat different setting. In the 
present case, the estate was admittedly not dealt with by any inam commissioner 
or settlement officer and the terms of the grant are available, unlike the grant of 
1753 in the Swamigal case where they had. to be gleaned from the evidence which 
consisted ‘‘in substance of the proceedings of the inam commission.” Another 
point of difference is that it has been held by the High Court of Madras that the 
grant of 1862 consisted only of an assignment of the land revenue of the villages, 
see Sundaram Ayyar v. Ramachandra Ayyar® whereas, in the Swamigal caset the Board 
had to find with respect to the grant'in that case if this was so or not. Notwith- 
standing these differences, it will be found eventually that the central question for 
decision in this, as in other cases of this kind, always will be what is the extent, 
if any, of the right of taking water that passed under the particular grant in each 
case—the rule expounded by Lord Parker of Waddington in the Urlam decision’, 
which has become a-classic in cases arising under section 1 of the Act. The decision 
in each case would prima facie depend upon the terms of the grant, or those fixed 
by the inam settlement. 


The Subordinate Judge held, that the plaintiff’s claim based upon prescription 
had not been made out, and that he is not entitled to irrigate ‘‘ any extent he likes 
in excess of the mamool extent by virtue of any right of easement.” For the latter 
conclusion he relied on Chidambara Rao v. Secretary of Siate* where, it was held that 
an inamdar who irrigates with water from Government source from which the 
land was irrigated at the time of the grant, land beyond the extent mentioned in 
the title deed as wet is liable to be assessed under the Act for such extra cultivation. 
As regards the claim to irrigate, based on riparian ownership, he held, with respect 
to Kila Vaikkal that though the plaintiff was entitled to half the bed of the river 
at the place where it branched off, he. could not claim such right with respect to 
Someswarapuram lands, as the village lay at an unreasonably long distance, that is, 

about a mile, from the river, and with respect to the other two channels “also, he 
could not claim the rights as they were not natural streams but only artificial water- 
courses. Even if this was not so, he held that the plaintiff’s rights could not extend 


1. (1942 2 MLJ. 367: L.R. 69 LA. 22: 3. (1917) 33 M.L.J. 144: L.R. 44 LA. 166: 
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beyond a few feet from the banks of the channels. -Dealing with the question 
specifically raised by the defendant under the Act, the Subordinate Judge held that 
Turi Vaikkal which irrigated the major portion of the village belonged to the 
Government, that with respect to it the plaintiff is at liberty to.take water to any 
field he likes, but he should not exceed the dittam or mamool area, and that though 
the water at the place where Kila Vaikkal branched off from the river did not come 
from a Government source as he owned half the river bed, he as the inamdar was 
bound “to pass it on to that source?” and “‘ his use is therefore limited to that 
obligation.” It may be mentioned here that the learned counsel for the appellant 
was not prepared to support this reasoning. The Subordinate Judge further held 
that, as the plaintiff was entitled only to the melwaram there should be no case of 
any ‘‘ engagement’ with him within the meaning of the proviso to section 1 of the 
Act. As the net result of his findings was that the plaintiff was entitled to free 
irrigation only with respect to the dittam extent, he dismissed the suit. 


On appeal the learned Judges of the High Court, after pointing out that the 
question of riparian rights did not merit much attention, and that the most important 
point in the case seemed to be the scope of the grant made by the Government of 
Madras in 1862, addressed themselves to the consideration of two questions which 
they formulated thus : 

“ (1) Is the water that passes through the channels referred to above, the Kila Vaik- 
kal and the Mettu Vaikkals, water supplied from a Government source and (2) if the 
water is from a Government source, is there any engagement by virtue of which, the use 
of such water is not to be charged with cess?” 

On the first question, they held that the water in the Mettu Vaikkals Nos. 1 
and 2 was supplied from a Government source as these took it from Turi Vadi 
Vaikkal, which belonged to Government, and that it was safer to proceed on the 
basis that the water in the Kila Vaikkal was also water supplied from ‘‘a work 
belonging to Government,” as it passed through a sluice owned by Government 
before passing on to the lands in the village. On the second question, they held that 

“the entire Government order shows the clear and unequivocal intention of the Go- 
vernment to restore in all its integrity what was taken away by an Act of State on the 
death of the Raja without reserving for the Crown anything capable of private ownership 
which was being enjoyed by the last Raja as private property,” and that “along with the 
aaa that was undoubtedly granted there must have been a grant of water rights 
also. eses 4 

It was not disputed that some right to irrigation free of charge must have passed 
under the grant. The learned Judges held, as was decided by this board in the 
Uriam. case+, that the right or easement of taking water which. went with the grant 

“must be measured by the physical conditions such as the size of the channels or the 
nature and extent of the sluices and weirs governing the amount of water entering the 
channels and not by the purposes for which the grantor or his tenants have been accustomed 
to the use of the water prior to the date of the grant,” 

Accordingly, they set aside the decision of the Subordinate Judge, holding that 
the appellants (the present respondents) 

“are entitled to claim the benefit of the proviso to section r of the Act to the extent 
of the quantity of water flowing along the channels—Kila Vaikkal and Mettu Vaikkals 
in the accustomed manner and that their rights to free irrigation are not limited to the 
extent or area of the dittam-wet lands.” . l 

Various special features of the case were brought to the notice of the learned 
Judges to show that principles laid down in the Urlam decision? were inapplicable, 
but the arguments based on them were all overruled. These arguments were 
again pressed before the board, and their Lordships will deal with them in the 
course of their judgment. ‘ 

Their Lordships agree with the High Court that the question of riparian rights 
is not of importance in this case, as the lands irrigated by Kila Vaikkal lie far away, 
separated from the river by the Ichangudi lands, and as the two channels Mettu 
Vaikkals, Nos. 1 and 2, are artificial water courses, and further, as water is being 
taken not direct from the Turiar within the limits of the village, but by bunding it 
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up at a place outside and within a Government village where no riparian right 
could be claimed. The important question to be considered is, what is the nature 
of the grant made by the Government of Madras on 21st August, 1862, to the heirs 
of the late Raja of Tanjore? and what rights of taking water passed to the grantees 
under the grant? Though the learned Judges of the High Court seem to have 
some doubt as regards the character of the water taken by the Kila Vaikkal, as to 
whether it is water supplied or used from a Government source of irrigation, they 
have, as stated before, proceeded on the basis it is water belonging to Government. 
Their. Lordships will also proceed on this assumption, without, however, deciding 
the question. As regards the two Mettu Vaikkals, there can be no question that 
the water in them belongs to Government. 


Their Lordships have already given the history of the grant of 1862. Nothing 
is mentioned in recorded history about the Palace estate villages—so far as their 
Lordships are aware—prior to the year 1799. In that year, when Serfoji, the father 
of the last Raja, ceded his territory to the East India Co., he was allowed to retain 
possession of his private estate. ‘This is said to consist now of about 200 villages. 
It is not known under what conditions he continued to hold the property. It must 
not be forgotten that Serfoji was a Sovereign Prince at that time, and the property 
was his private estate. Nothing has been brought to their Lordships’ notice to 
‘show that he held it subject to the payment of any revenue or to show that his 
rights of enjoyment as proprietor of his estate were in any manner conditioned or 
limited by any terms. Their Lordships must assume that he held the estate as its 
absolute owner with all the rights of enjoyment appertaining to such ownership, 
It was while the property was being thus held that it was seized with the Raj by the 
company ; and some time after, the private estate was restored to the heirs of the 
last Raja in its entirety. In the language used by this board in Chota Raja Saheb 
Mohitai v. Sundaram Ayyar! 

“on 23rd June, 1862, the Government of India, which had succeeded the East India 


Co., informed the Government of Madras that they sanctioned the relinquishment of the 
whole of the landed property of the Tanjore Raj in favour of the heirs of the late Raja.’ 


_ In the order passed by the Government of Madras under this instruction, on 
21st August, 1862, already noted, the Madras Government says that the decision 
of the Government of India is to the effect that “the whole of the lands are to be 
relinquished in favour of the heirs of the late Raja.” The word “ relinquished ” 
is significant. This decision can have only one meaning, that is, that the private 
property was restored to the heirs of the late Raja in all its integrity and without re- 
servation of any kind of right in favour of the Madras Government. The grant was 
an irresumable inam, Sundaram Iyer v. Ramachandra Iyer®, The matter is put beyond 
any doubt if reference is made to the reasons given for making this relinquishment. 
It is said in the order that the lands are to be relinquished, 

“since it is doubtful whether the lands in question can be legally dealt with as State 
property, and since the plea in equity and policy for treating them as private property 15 so 
strong that it commands the unanimous support of the Madras Government.” 

It is clear to their Lordships that by this relinquishment the Government 
granted in 1862 to the Raja’s heirs what the Raja of Tanjore possessed as his private 
property in 1855, restoring to him his full proprietary rights over it. ‘This cons- 
truction of the grant does not contravene the rule of law brought to their Lordships’ 
notice that grants by the Crown should be 

“construed most strictly against the grantee and most beneficially for the Crown, so 


that nothing will pass to the grantee but by clear and express words: See Broom’s Maxims, 
Edn. 10, p. 410, also Feather v. The Queen, Bashiram Saha Roy v. Ram Ratan Roy, 


as the language of the grant, as their Lordships have endeavoured to show, is clear 
and unequiyocal and can bear only the meaning put, upon it by them. 

It is said that the grantees of 1862 have been ‘held in Sundaram Iyer v. Ramachandra 
Iyer? to have been given the land revenue alone without the kudivaram rights. Their 
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Lordships are not called upon to express an opinion whether the villages are ““ estates” 
within the meaning of the Madras Estates Land Act, and they consider that their 
proper course is to construe the grant of 1862 upon the materials to which they 
have referred. ‘This argument would seem to mean that the grantees would not 
derive any right to water, certainly not any right to free irrigation, but that cannot 
be maintained. Having regard to the nature of the grant of 1862, their Lordships 
think that the Tanjore Palace Estate, if treated as an inam, must be treated as a 
peculiar kind of inam—their Lordships observe that the word inam is nowhere 
used in the grant aiid the estate appears commonly to have been spoken of as a 
mokhasa grant, which it is not—and that under it, amongst the rights obtained by 
the grantees, were included rights which entitled them to use the water for purposes 
of free irrigation from the sources from which it used to be taken before the grant. 
When Someswarapuram and other villages forming the Palace Estate were severed 
from the property of the Government and granted to the heirs of the Raja, the 
right to take water into the accustomed channels passed to the grantees by implica- 
tion, by virtue of the grant. The real question is not whether any water right was 
granted, but what is the measure of that right? The measure of that right and 
its limitations are of the kind so clearly defined in the Urlam decision! and need not be 
repeated here. 


This brings their Lordships to consider the application of that decision to the 
facts of the present case, which was the main argument pressed before the board. 
It was strenuously urged that the principle underlying that decision upon which 
non-liability to pay cess for water taken for excess cultivation was based should not 
be extended to the present case for several reasons. In that case, it was held that the 
sannad issued under the Permanent Settlement Regulation 25 of 1802 constituted 
an engagement within the meaning of the proviso to the Act and that the zemindar 
was not liable to be charged for the water taken by him from a Government source 
of irrigation in excess of the mamool, whether for the second’crop on mamool wet 
land or for any crop on land in excess of the mamool wet, on the ground that water 
cess was in the nature of a land tax, and as the jama or peishkush was permanently 
fixed, the Government could not impose a cess for the use of water the right to which 
was appurtenant to the land in respect of which the jama was ‘payable without 
increasing the amount of the jama, and thus committing a breach of the obligation 
undertaken at the time of the permanent settlement. It was argued that as there 
was no settlement of the jama in this case at the time of the grant, the basis for the 
application of the Urlam decision! is utterly lacking; and so, the imposition of water 
cess cannot be said to constitute an additional burden or the breach of any. obli- 
gation undertaken by the Government not to increase the jama. The argument is 
fallacious. It is true that there was no express agreement at the time of the grant 
not to levy any rent on the estate, but having regard to the intention of the Govern- 
ment to restore the estate to the heirs of the Raja in all its integrity as an act of 
equity and policy, the decision not to settle any jama should be understocd as an 
implied agreement not to levy any quit rent on the estate. There is no evidence 
that the estate was subject to assessment prior to the grant. No jodi or quit rent 
has been levied sirice. The word “unsettled ” in the description ‘‘ unsettled mo- 
khasa ” used in the irrigation memoir of the village of Ichangudi, referred to, by 
Mr. Pringle in support of his leader’s argument signifies nothing about the Govern- 
ment’s right or intention to settle a jama on the estate. It means that jama was 
not fixed at the time of the grant, and nothing more. No jama was settled, for the 
obvious reason that the Government, while restoring the estate to the Raja’s heirs, 
as an act of grace did not wish to detract from the grant by levying any rent. As 
pointed out by the High Court, 

“what the non-settlement of the jama really means is that the jama was fixed at nil; 
m other words the Government, in view of the fact that the grant was being made as a 
favour and grace by way of restoration of the village, which had belonged to the last Raja 


did not think it proper to demand any jama or quit rent in respect of these villages when 
they made-the grant in 1862.” 





I. (1917) 33 M.L.J. 144 : L.R. 44 L.A. 166: I.L.R. 40 Mad. 886 (P.C.). 


II] SHEKUR, In re. 389 


Their Lordships agree with this view. The other points of difference empha- 
.sised in the High Court, namely, that the head sluices of the channels belong to the 
Government in this case and the channels do not end in the village, but proceed 
further beyond, have but little bearing on the question, as no more than the accustom- 
ed supply: of water is taken and it is not alleged that the plaintiff has interfered 
with the sluices or increased the size or height of the dams or the width of the channels; 
or that injury has in any way been caused to the rights of anyone else to the enjoyment 
of water flowing in the channels. In their Lordships’ opinion, the suggested difler- 
ences do not render the Urlam decision! inapplicable in deciding the present case. 
In this connexion, their Lordships will also observe that, having regard to the 
principles established in the decisions in the Urlam! and Swamigal cases? the soundness 
of the decision in Chidambara Rao v. Secretary of State for India in Council? as laying 
down any general principle respecting the liability of an inamdar to pay “ cess Ai 
for extended wet cultivation, cannot any longer be maintained. Accordingly 
they hold, agreeing with the High Court, that the grant of 1862 constitutes an 
“engagement” with the Government within the meaning of proviso 1 to section I 
of the Act and that the respondents 

“are entitled to claim the benefit of the proviso... . to the extent of the quantity of 
water flowing along the channels—Kila Vaikkal and Mettu Vaikkal in the accustomed 
mae be their rights to free irrigation are not limited to the extent or area of the dittam 
wet lands.” 


The appeal fails, and their Lordships will humbly advise His Majesty that it 
should be dismissed. As the respondents have not appeared there will be no order 
as to costs. ; 

Solicitors for Appellant : Solicitor, India Office. 


Respondents ex parte. 
V.S. | Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
PRESENT :—Mr. Justice Mocxerr AND MR. Justice SHAHABUDDIN. 
Shekur l .. Prisoner.” 


Criminal Procedure Code (V of 1898), section 342—Magistrate trying a case not acting 
in accordance with the proper procedure—Accused not allowed opportunity to explain cir- 
cumstances against him—Trial de novo in the circumstances proper. 

Where during a trial an accused was not, according to the procedure laid down in 
section 342, Criminal Procedure Code, given any opportunity to explain ‘circumstances ap- 
pearing against him, 

Held, that the Committing Magistrate’s putting the whole case for the prosecution in 
one long statement which ended up by “what have you to say,” and the adopting of it by 
the Sessions Judge without asking any detailed questions of the accused are not in com- 
pliance with the mandatory provisions of section 342, Criminal Procedure Code; that the 
conviction should be annulled and the trial directed to be conducted de novo. 

Trial referred by the Court of Session of the South Arcot Division at 
Cuddalore for the confirmation of the sentence of death passed upon the said prisoner 
in C. C. No. 25 of 1943 on 26th June, 1943, and appeal by the said prisoner against 
the said sentence of death. . 

C. A. Mohamed Ibrahim for Prisoner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Judgment of the Court was delivered by 

Mockett, #.—In view of the course which we propose to adopt it is desirable 
that as little as possible should be said about this case at this stage. 

_ ‘The appellant was convicted and sentenced to death by the learned Sessions 
Judge of South Arcot for the murder of one Bapulal. Bapulal and the appellant 
were both cooks in the R. A. F. camp at Ulundurpet according to P. W. 1. On the 
evening of the 4th January between 5 and 6, Bapulal, the deceased man, performed 
his duties and served the evening meal and at 5 o’clock handed over the keys of the 


1. (1917) 33 M.L.J. 144 : LR. 441A. 166: I.L.R. (1942) Mad. 893 (P.C.). 





LL.R. 40 Mad. 886 (P,C.). 3. (1902) I.L.R. 26 Mad. 66. 
2. (1942) 2 M.L.J. 367: L.R. 69 I.A. 22: 
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cookhouse to P. W. 2, Later that evening the appellant came to Sergeant Rowell 
who has gone to England and who was talking to P. W. 1, and some comrades. 
According to P. W. 1 the appellant made a statement to Rowell, which he himself 
could not understand. Acting on Rowell’s instructions P. W. 1 and another man 
Holmes by name went to search for Bapulal. They had at least gathered that some 
ill had befallen him. He was found eventually with his hands and feet tied together 
and suffering from severe head injuries. According to P. W. 1, he asked the appel- 
lant who did this and the appellant beat his breast several times saying “Mai Mara” 
which means “I hit.” The witness P. W. 1 did not understand the meaning of 
“Mai Mara” but he was quite definite that those were the words used. ‘Later 
in the evening the appellant was taken to P. W. 3 who is a Mohamedan and conse- 
quently speaks Urdu and he was questioned. To him he is said to have made a 
confessional statement. To P. W. 9 who was a Havildar in the 14th Garrison Com- 
pany and to whom the appellant was handed over he is said to have made another 
confessional statement. During the course of the evidence P. W. 6 gave evidence 
testifying to the events of the evening when the appellant and the deceased were 
together. The lower Court appears to have allowed him to be cross-examined in 
chief with regard to a statement he had made in the Committing Magistrate’s Court. 
An examination of that statement which was marked Ex. A reveals that the evidence 
given by P. W. 6 and his evidence in the Committing Magistrate’s Court are 
dissimilar in certain important respects. It leaves open the possibility that the 
alleged confessional statement made by the appellant that he single handed killed 
the deceased does not represent the facts. The evidence of P. Ws.. 5, 6 and 7 all 
point to the fact that the whole of the truth has not been placed before the Court. 
But the learned Sessions Judge instead of considering the evidence of these witnesses 
from the point of view of the defence preferred merely to state that he did not rely 
on them and put them on one side. The result of the case at the end of the evidence 
for the prosecution was that there was a retracted confession which the prosecution 
attempted to confirm by witnesses who by an irregular method which we have 
referred to in the case of Ex. A are shown by the prosecution to be possibly unreliable. 
It, nevertheless, was a case against the appellant which required explanation. 
‘The procedure’ which is laid down in section 342, Criminal Procedure Code—a 
procedure designed to give accused persons an opportunity to explain circumstances 
appearing against them—has been in substance disregarded in this case. The 
Committing Magistrate put the whole of the case for the prosecution in one long 
statement beginning—“‘ You heard the witnesses ‘depose that you and Bapulal were 
cooks in the R. A. F. quarters and Bapulal used to beat you at times as he was the 
senior cook.” Then he sets out the evidence of the witnesses for the Crown and 
ends up by “ What have you to say.” This is not a compliance with the mandatory 
provisions of the Code. But the learned Sessions Judge seems to have been quite 
content to adopt it. He asked no detailed questions. Instead he said, ““ You 
heard your statement hefore the Committing Magistrate read out to you. Is it 
correct,” and the anpellant answered, “Yes.” He was asked whether he desired 
to add to it or modify it. He said “No.” This too, In our opinion, is not a 
comnliance with section 342. There were a large number of circumstances in this 
case which should have heen put specificallv to the aprellant and a most impcrtant. 
circumstance was his alleced presence with the deceased on the night and his allered 
confessions made to various persons. Jn this state cf the reccrd we cannet possibly 
arrive at any satisfactory conclusion for cr arainst the appellant. The trial is 
incomnlete. The matter has given us considerable anxiety, but we ccnsider that 
the prover and the most satisfactery ccurse is to annv] the convicticn cf the appellant 
and to direct that the case be tried de novo. This will be done by the learned Sessions 
Judge of Chittoor who, we are quite confident, will give the matter his earliest 
attention. We have endeavoured not to indicate any special view we hold in 
this case but merely tn record that the record in its present condition is so unsatis- 
factory that we consider that the matter should be considered afresh. There 1S 
much in this case which needs elucidation. 


K.C, — Trial de novo directa. 


tT] " MALLARI RAO v. SIVAGNANA VANDAYAR. got 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justice KING AND Mr. JUSTICE SHAHABUDDIN. | 


A. Mallari Rao ` .. Appellant* 
E 
Sivagnana Vandayar .. Respondent. 


Civil Procedure Code (V of 1908), section 47 and Order 21, rules 97 and 103—Applicability of section 47— 
Test—Siranger auction- purchaser in execution of charge decree—Resistance by transferee from purchaser from 
judgment-debtor—Transfer after decree but prior to auction. sale—Application under Order 21, rule 97—Dismissal 
—WNo appeal lies—Remedy by way of suit only—Auction purchaser not a representative of the decree-holder—No 
distinction between auction purchasers in execution of money and mortgage decrees. 


In execution of a decree directing the payment of certain amounts by way of restitution and 
creating a charge in that respect on certain properties, the latter were brought to sale. A stranger 
purchased them in Court-auction. When he went to take delivery of the properties he was resisted 
by one who had purchased the properties from a purchaser from the judgment-debtor between the 
date of the decree and the sale in execution thereof. The auction-purchaser applied under Order 21, 
rule 97, Civil Procedure Code and the application was dismissed on the ground that the resistance 
was in good faith. On appeal by the auction-purchaser, a preliminary objection was raised that, 
as the order of the lower Court was final under rule 103 of Order 21 unless a suit was filed, no appeal 
lay. 

Held : In order to apply section 47, Civil Procedure Code, the contest must be between the oppo- 
sing parties in the suit or their representatives. The stranger auction-purchaser was not a repre- 
sentative of the decree-holder and there was no distinction in that respect between a money decree 
purchaser and a mortgage decree purchaser. As the present dispute was only between two re- 
presentatives of the judgment-debtor, in which the decree-holder had no concern, section 47 could 
not apply and no appeal lay against the order of the lower Court which under rule 103 of Order 21 
was conclusive. The remedy of the aggrieved party was by way of suit only. 

Appeal against the order of the District Court of West Tanjore at Tanjore 
dated 30th October, 1942 and made in E. A. No. 268 of 1941 in E. P. No. 75 of 


1934 in O. S. No. 3 of 1919. 
R. Gopalaswami Atyangar for Appellant. 
P. V. Rajamannar and S. Kothandarama Nainar for Respondent. 
The Judgment of the Court was delivered by 


Shahabuddin, 7.—This is a civil miscellaneous appeal against the order of the 
learned District Judge of West Tanjore dismissing a petition filed by the appellant 
for directing the delivery of possession of certain properties after removal of obstruc- 
tion. The appellant purchased these properties at a Court sale held on roth Sep- 
tember, 1935, in execution of a decree datéd 27th February, 1926. ‘That decree 
directed the payment of certain amounts by way of restitution and ereated a charge 
in that respect on the properties in question. ‘The Official Reteiver of West ‘Tanjore 
representing the estate of the decree-holder brought these properties to sale. ‘The 
appellant who purchased them is a stranger Court auction-purchaser. In the 
‘meantime the judgment-debtor .sold these very properties on 12th March, 1928, 
to one Subramania Chettiar and from him the respondent purchased them on 
agrd April, 1931. When the appellant auction-purchaser went to take delivery 
of the properties, the respondent resisted. ‘Thereupon the petition under appeal 
was filed under Order 21, rule 97 of the Code of Civil Procedure. The learned 
District Judge dismissed it holding that the obstruction was in good faith and not 
on behalf or at the instigation of the judgment-debtor, that the dispute did not 
come under section 47 of the Code of Civil Procedure and that it could be determin- 
ed only in a suit. i 

On behalf of the respondent, a preliminary objection has been raised before 
us. Itis said that under rule 103 of Order 21, the decision of the lower Court is 
conclusive unless a suit is filed and that therefore no appeal lies against that order. 
The appellant has in reply to this objection raised two contentions : 

_ (1) The sale to the respondent’s vendor having taken place after the decree 
was passed, the order of the lower Court is not conclusive, as rule 103 will not apply 
in virtue of rule 102 ; and (2) though the petition purports to be under rule 97 
‘of Order 21, the dispute is one coming under, section 47 and therefore a suit is barred. 





* A, A, O. No. 571 ‘of 1942. l roth March, 1943. 
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In support of the latter contention, the learned advocate for the appellant 
has cited two decisions of this Court, Veyindramuthu Pillai v. Maya Nadar! and Fainul-. 
abdin Sahib v. Krishna Chettiar®. 


We consider that neither of these contentions can prevail and that the objection 
of the respondent has to be upheld. Rule 102.0f Order 21 does not apply to this 
case as the decree here is not one for possession of immovable properties. As 
regards the application of section 47, it is true that in thé cases cited above, this 
Court held that a stranger purchaser at a Court auction is entitled and bound to 
have any questions relating to the execution, discharge or satisfaction of the decree 
under execution decided under section 47 of the Code of Civil Procedure ; but that 
decision was based on the view that for the application of section 47 it was sufficient 
if the question is of a nature in which parties to the suit are adversely interested, 
though the person actually raising it in any particular case against one party: may 
not be the representative of the other party. It has now been settled by a later 
Full Bench of this Court in Annamalai v. Ramaswami* that in order to apply sec- 
tion 47 the contest must be between the opposing parties in the suit or their repre- 
sentatives. It therefore follows that unless the appellant, a stranger auction-purchaser 
in this case can be regarded as the representative of the decree-holder, section 47 
cannot apply, as the respondent is obviously the representative only of the judgment- 
debtor. In the last mentioned case, the sale was in respect of a money decree and 
it was held there that the auction-purchaser was a representative of the judgment- 
debtor. But it is contended on behalf of the appellant that the present case is on a 
different footing from that of a money decree, as here the sale. was in execution of 
a charge decree which-is as good as a mortgage decree and that the stranger auction- 
purchaser in respect of a mortgage decree represents not only the mortgagor but 
also the mortgagee. No decision of this or any other Court has been cited in support 
of this contention, but reliance has been placed on the following observation in the 
judgment in the latest Full Bench case referred to above : 


“ Different considerations may arise when a sale is held in pursuance of a mortgage decree as the 
mortgagee’s interest has there to be considered, but it is not necessary to define the position of an 
auction-purchaser in such a case, as here the Court is merely concerned with the position which 
arises when there has been a sale of the property attached under a decree for payment of money.” 


We are unable to accept the contention that a distinction can be made between 
a money decree purchaser and a mortgage decree purchaser. The- above cited 
observation in the judgment of the Full Bench does not amount to a finding that 
such a distinction does exist. It is only to the effect that it was not necessary to 
consider that question in that case. On the other hand, in Fainulabdin Sahib v. 
Krishna Chettiar? one of the decisions cited on behalf of the appellant himself, it was 
definitely held that a distinction could not be made on this point between a money 
decree purchaser and a mortgage decree purchaser. As pointed out in that decision, 
in the case of a mortgage decree, after the sale is ordered, there is only a right to 
sell just as there is after attachment: under a money decree, and thereafter the 
purchaser in both the cases gets only the interest of the judgment-debtor. We 
therefore consider that the appellant in this case just like the respondent is a repre- 
sentative of the judgment-debtor and not of the decree-holder. The dispute is 
thus between the two representatives of the judgment-debtor, in which the decree- 
holder has no concern. In these circumstances, it is clear that section 47 cannot 
apply. Under rule 103 of Order 21, the order of the lower Court is therefore 
conclusive and the only remedy of the appellant is by way of suit. 


The appeal is therefore dismissed with costs. 


VS. l —— Appeal dismissed. 


po A aa = 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE PATANJALI SASTRI. 


A. Kuppuswami Konar (since deceased) and another .. Appellants* 
v. 
The District Board of Tanjore | .. Respondent. 


Madras Local Boards Act (XIV of 1920), sections 199 and 222 —Property of chatram vested in District 

Board—Lease granted by Board—Remission of rent made contrary to rules—Sutt for recovery of rent—Time limit— 
"Validity of rules under section 199—Strict compliance with rules necessary. 

The rules issued under section.199 of the Madras Local Boards Act enabling the District Board 
to grant remission under a lease of property vested in a District Board are within the powers of the 
Proviricial Government and are not ultra vires. 

The rules under section 199 do not merely prescribe the procedure for the grant of remissions 
but embody an absolute prohibition of the grant of remission 'in excess of Rs. 250 except with the 
sanction prescribed. When the sanction has not been obtained the Board is entirely without power 

. to grant the remission, And where such remissions have been granted they are void and the rents 
will be due and recoverable from the lessee notwithstanding the invalid remission. 

Pacific Coast Coal Mines, Lid. v. Arbuthnot, (1917) A.C. 607, relied on. t. 

Where a contractor took a lease from a District Board of a market which was the property of a 
chatram estate administered by the District Board, and the Board having wrongly sanctioned certain 
remissions of the rent payable by the lessee, a suit was later on filed for recovery of the rent notwith- 
standing the illegal remission, 

Held, that the amount claimed was due to the Board under a contract and was not a payment 
of an amount fixed by the Act and that in regard to the period of limitation section 222 of the Madras 


Local Boards Act was not applicable. 
Abdul Azeez Sahib v. Cuddapah Municipality, (1902) L.L.R. 26 Mad. 475 and In re Punya Syamalo, 
(1923) ILL.R. 47 Mad. 381, referred to. 
Appeal against the decree of the District Court of West Tanjore at Tanjore 
dated 29th August, 1941 and passed in O. S.. No. 8 of 1941. 
C. Unikanda Menon, G. A. Mohamed Ibrahim and T. S. Santhanam for Appellants. 
T. V. Ramanatha Aiyar for Respondent. 


The Judgment of the Court was delivered by 

Wadsworth, J.—The appellant is the legal representative of a market toll 
contractor who took a series of leases from the District Board of Tanjore in respect 
of a market which is the property of the Chatram Estate administered by the.District 
Board. The District Board in three resolutions sanctioned certain remissions of 
the rent due from the contractor. On objections being raised that these remissions 
were beyond the powers of the District Board, the matter was referred to the Inspector 
of Local Boards who refused his sanction, and on a further representation to the 
Government, enquiry was made into the circumstances in which these remissions 
were claimed and granted and the Local Government upheld the action of the 
Inspector of Local Boards and directed the District Board to recover from the 
contractor the amounts remitted. ‘The suit was decreed and hence the appeal. 


The essential facts are that the contractor took the lease of the market at Aran- 
tangi, a union village, for faslis 1341 to 1343 and again for faslis 1345 to 1349. In 
respect of the rent for fasli 1345, the contractor sent a petition to the District Board 
asking for remission ‘on account of the unseasonable weather andin Ex. B 
dated gth July, 1936, a resolution was passed sanctioning a remission of Rs, 421-2-0. 
‘For fasli 1346 a representation was made that the contractor had suffered loss owing 
to cholera and in Ex. D, dated goth August, 1937, the Board sanctioned remission 
of Rs. 626-14-9. In 1939 representation was made that the contractor had suffered 
loss owing to congress activities and in Ex. E dated goth May, 1939, a resolution was 
passed sanctioning the remission of two sums, Rs. 128-8-0 being a further remission 
in respect of fasli 1346, and Rs. 567 being remission for fasli 1347. We are not 
concerned with any remission in respect of the two last faslis of the lease, 1348 and 
1349. Objection was taken to the validity of these-resolutions, presumably in the 
course of the audit, and an application was made to the Inspector of Local Boards 





* Appeal No. 493 Of 1941. ne i 17th August, 1943.. 
50 ee 


i394 THE MADRAS LAW JOURNAL REPORTS. [1943 


who in Ex. G dated 18th September, 1939, refused to sanction these remissions. 
Ex. F is the order of Government directing the recovery of the amounts remitted. 

' The relevant rules are embodied in G. O. No. 2716, Local and Municipal, 
dated 7th June; 1934, which has been exhibited as Ex. J. These rules purport to be 
issued under sub-section (1) and clause (d) of section 199 of the Madras Local 
Boards Act. Rule 1 provides that no remissions shall be granted to lessees of 
‘revenue from. local boards or persons who have entered into contracts with local 
‘boards except in: accordance with the provisions of rule 2. Rule 2 provides that 
remission should only be granted where the contractor has been damnified by the 
“occurrence of some extraordinary extrinsic cause which could not reasonably 
have been anticipated.” It also provides that in the case of a District Board, 
when the-amount remitted exceeds Rs. 250, ““ the previous sanction of the Inspector 
of Local Boards shall be obtained therefor.” It seems to us quite clear that .the 
word ‘“‘ therefor’? means ‘‘for the amount remitted”? and not for the excess ove 
‘Rs: 250 as has been argued. A 


Three main contentions have been argued before us by Mr. Unikanda Menon 
for the appellant, firstly, that these rules embodied in Ex. J are ultra vires, secondly, 
that:if:the remissions have been granted by.a procedure which is against the rules, 
the recovery from the lessor is not the proper remedy, and thirdly, that the suit-is 
barred by limitation under section 222 of the Madras Local Boards Act. 


On:the first question, the rule purports to have been issued under section 199 
which empowers the Provincial Government to make rules ‘‘ as to the conditions 
on-which. . . . property vested in or belonging to such Board may be trans- 
ferred by sale, mortgage, lease, exchange or otherwise.” It seems to-us that the 
rule governing the power of the District Board to grant remission under a lease 
of property vested in that District Board is within the powers of the Provincial 
Government under this section. 


On the second point, it is argued that though the District Board granted remis- 
sions in excess of Rs. 250 without the sanction of the Inspector of Local Boards, 
their failure to comply with the rules should not damnify third parties and should 
not affect a discharge given to third parties under the contract. It is not quite 
clear on the evidence before us whether there was or was not a completed act of 
remission in respect of each of these payments. It would appear that the last 
resolution, Ex. E, was officially communicated to the lessee. The two ‘earlier 
resolutions, Exs. B and D, do not purport to have been officially communicated, 
though in all probability the lessee did receive some intimation, and it certainly 
seems clear that the balance of the rent was collected from him on the basis that 
certain portions had been remitted. We may take it for the purposes of the present 
case that the District Board did intimate to the lessee the fact that each of these 
` remissions had been granted. No doubt if it had merely been a matter of irregu- 
larity in the procedure of the District Board, it might well be argued that the lessee 
would not be damnified thereby and that the remedy for the irregularity would be 
the surcharging of-the persons iri default. As it appears to us, however, this is not 
a case of a mere irregularity. The rules in Ex. J must be read as having been 
incorporated in the Act by section 200 (¢). ‘The Board is therefore in the position 
of having a power to grant the lease subject to the proviso that under that lease 
it cannot give remission except in accordance with and subject to the restrictions of 
these rules. The rules do not merely prescribe the procedure for the grant of remis- 
sions but embody an absolute prohibition of the grant of remissions in excess of 
Rs; 250 except with the sanction prescribed. The obtaining of the sanction is a 
- condition precedent to the subsistence of the power to grant the remission. When 
‘the sanction has not been obtained, the Board is entirely without power to grant 
` a remission in excess of Rs. 250. The decision in Pacific Coast Coal Mines, Ltd. v. 
Arbuthnot? is authority for the view that when a corporation is empowered to do an 
< act. provided that a certain condition precedent is performed and that condition 
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is not performed, the corporation has not the power to do the act and the act, if 
done, is void. We are, therefore, of the opinion that the remissions granted by the 
Board in violation of the rules are void. The rent therefore remains due notwith- 
standing this invalid remission and a suit lies for the recovery thereof. 


Turning to the third point, the question of limitation, we will assume for the 
purpose of this discussion that the market in question is a public market, though 
the ‘plaint asserts it to be a private market and there is no denial of this assertion. 
It is, however, arguable from the definition of a ‘‘ public market ” in section 167 
of the Local Boards Act read with the provisions of section 212 (3) of that Act, 
that the District Board when it contracted with the lessee did so under the power 
to farm out the collection of a licence fee leviable under the Act. The question 
whether payments made to the District Board of funds due to the Chatram Estate, 
the administration of which was vested in the Board, can be deemed to be money 
due to a local authority has been considered at length by Mockett, J., in the case 
of District Board, West Tanjore v. Ponnuswami1. It was held that the income from 
the endowments recoverable by the District" Board was part of the district fund. 
That decision has been followed by one of us in Venkatasubba Bhagavathar v. Manager, 
L. F. Chatram, Tirukkurungudi? and we see no reason to doubt its correctness. It is 
argued that assuming the market in question to bea public market and assuming 
the rental payable by the lessee to be part of the District fund collected by the 
District Board, section 222 of the Local Boards Act will bar the suit in respect of 
all three faslis, the plaint having been filed on 11th December, 1940. It is clear 
that unless section 222 stands in the way, the suit would be within time, under. 
Article 116 of the Limitation Act, the lease being by registered document. Section 
222 provides: 


. Se. . . . No suit shall be instituted . . . . . in respect of any sum due to a local 
board under this Act after the expiration of a period of three years from the date on which . : 
a suit might first have been instituted. . . ... .” 


No doubt in the view of the law which we have assumed to be correct, the District 
‘Board may be deemed to have given this lease under its powers as a Local Board 
operating under the Madras Local Boards Act ; but is this a sum due to the Iccal 
board under this Act? It must be pointed out that we are not now concerned 
with a suit to recover any toll or license fee prescribed under any provision of the 
Local Boards Act. We are concerned with the recovery of a portion of the con- 
sideration for a contract with reference to which it might be said that though 
the Act empowers the Board tp enter into the contract, there is no provision of the 
Act governing precisely its terms. On this subject there is no direct decision so far 
as we are aware, but there are a series of Madras decisions, e.g., Abdul Azeez Sahib v. 
Cuddapah Municipality? and In re Punya Syamalo*, relating to the effect of very 
similar words. Section 221 is a provision giving powers to recover in the manner 
laid down by the rules certain classes of payments “which under this Act or any 
other law or rules or by-laws made thereunder ” are due by any person to the local 
board. It has been held with reference to this provision that when there has been 
a lease to a contractor of the right to collect tolls leviable under the Act, the payment 
due from the contractor to the board in consideration for the contract is not an 
amount due under the Act. It seems to us that the same reasoning applies in the 
present case. Assuming that the market tolls collected by the lessee were sums due 
under the Act, the rent due from the lessee to the District Board is due solely under 
the contract and is nota payment the amount of which is fixed by the Act. We are 
therefore of the opinion that the suit is not barred by section 222 of the Madras 
Local Boards Act. 


In the result, therefore, the appeal is dismissed with costs. 


B.V.V. Appeal dismissed. 








1. (1939) 2 M.L.J. 818 : I.L.R. (1940) Mad. 3. (1902) I.L.R. 26 Mad. 475. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice HORWILL, 


Bhavadasan Bhattathiripad and another TI Petationers* 
v. 
Avinhikkat Manakkal Neelakandhan Bhattathiripad’s children 
Karnavan Neelakandhan Bhattathiripad and others .. Respondents. 


Court-Fees Act (VII of 1870 as amended in Madras), section 7 (iv-A)—-Decree against karnavan as such 
—Suit for partition and possession by individual members—Cancellation of decree if necessary—Court-fee payable. 

There is a distinction between an obligation imposed on a party by a decree and an obligation 
imposed on a party by the personal law by which he is governed in pursuance of the decree. If he is 
for example eo nomine a party to the decree, then his obligation arises out of the decree itself, irres- 
pective of any personal law by which he is made liable for the acts of the manager of his family. If 
on the other hand the decree is passed-only against the person who happens to be the manager and 
it is proved in execution or otherwise that the debt is binding on him because it was incurred by the 
manager for the purposes of the family, then his liability arises out of the fact that the manager is 
entitled to enter into transactions on behalf of the family, but not directly out of the decree itself. 
Where the suit was brought against the karvanan as such and a decree obtained, the decree is one 
against the family represented by the karnavan and each member will be bound by the decree as if 
he had been specifically impleaded. Where the indiyidual members ‘of the family subsequently sue 
for partition and possession of their shares of the family properties they have to ask for the cancellation 
of the decree passed against the karnavan as such and pay court-fee on such relief. 


' Case-law discussed. . 


Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Ottapalam 
dated 22nd December, 1942, and made in O. S. No. 8 of 1940. 

P.:Govinda Menon and D. H. Nambudripad for Petitioners. 

The Government Pleader.(. Kuttikrishna Menon), S. Venkatachala Sastri and 
K. P. Ramakrishna Aiyar for Respondents. > 


The Court delivered the following 


, JUDGMENT.—The question is whether the petitioners in their suit for partition 
and possession of their shares have to ask for the cancellation of decrees passed against 
the karnavan as such. 


This class of case is not covered by the Full Bench decision in Ramaswami v. 
Rangachari1, which is now the leading authority on questions of court-fee payable 
in partition suits. The learned Judges there held that if the plaintiff is eo nomine 
a party to the decree, then the decree is binding on him unless that decree is cancelled, 
even though the plaintiff may have been a minor at the time represented by the 
manager or some other member of the family. If the decree is not against the 
plaintiff, then nothing more than a declaration is necessary. The distinction between 
the two classes of cases is, if I may respectfully say so, very clearly put by Venkata- 
ramana Rao, J., in Vallabhacharyulu v.. Rangacharyulu*. . He says: 

“There is a distinction between an obligation imposed on a party by a decree and an obli- 
gation imposed on a party by the personal law by which he is governed in pursuance of the decree.” 
If he is, e.g., eo nomine a party to the decree, then his obligation arises out of the 
decree itself, irrespective of any personal law by which he is made liable for the acts , 
ofthe manager of his family. If, on the other hand, the decree is passed only against 
the person who happens to be the manager and it is proved in execution or otherwise 
that the debt is binding on him because it was incurred by the manager for the 
purposes of the family, then his liability arises out of the fact that the manager is 
entitled to enter into transactions on behalf of the family, but not directly out of 
the decree itself. Where the suit is brought against the manager as such, then the 
decree is one against the family represented by the manager; and it therefore 
seems to me that each member of the family is as much bound by that decree as if 
he had been specifically impleaded by neme in the suit. = 





* z 5 P. No. 69 of 1943. : 2oth July, 1943. 
1. (1940) 1 M.L.J, 32: LL,R. (1940) Mad, 2, A,LR. 1937 Mad. 449. 
259 (F.B.). ae m 
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Mr. Govinda Menon for the petitioners relies principally on a decision of 
Ramesam, J., in Balakrishna Nairv. Vishwas Nambudiri+, which has been accepted 
with reservations in subsequent cases. That was a case’ in which a decree was 
obtained against the karnavan and certain minors; and the persons who sought 
to avoid that decree debt were other minors of the family. The learned Judge 
held that it was not necessary for the plaintiffs to have the decree cancelled. He 
expressed himself in fairly wide language, which Reilly and Anantakrishna Aiyar, JJ., 
in Venkatasiva Rao v. Satyanarayanamurthi?, thought necessary to restrict to the 
type of case actually before Ramesam, J. That case can be distinguished from the 
present case, in that the decree there was not against the karnavan alone as manager 
of the family ; but against the karnavan and some other members of the family also, 
from which it would appear that the karnavan could not have been impleaded as 
the representative of the family, otherwise the other members of the family would 
not have been parties to the suit. f 

Since dictating the above, I have been shown a judgment of Pandrang 
Row, J., in T. Krishna Menon v. Calicut Bank, Ltd.*, which was referred 
to in the judgment which is now under revision. The learned Judge was 
considering precisely the point that was raised here ; for the plaintiff was seeking 
for a declaration that the decree was not binding on him and on his family. That 
is one of the declarations that the plaintiff is seeking here. The learned Judge says : 

“It had been held even before the Full Bench decision in Vasudevan v. Sankaran‘, which settled 
the law on the subject, that a decree in a suit in which the karvanan of a tarwad is joined as a defendant 
in his representative capacity and which he honestly defends is binding on the other members of his 
family not actually made parties . . . So long as the decree is binding on all the members of the 
tarwad no member of the tarwad can, without seeking to set aside the decree, get a declaration that 
the decree is not binding on him, because, so long as the decree stands, it is by law binding on him.” 
It may perhaps be true that a member of the family could say, as the plaintiffs 
here say in their plaint, that the person impleaded in the former suit was not the 
manager of the family, in which case it may not perhaps be necessary for them to 
set aside the decree, in that they could ask for a declaration that as the decree was 
obtained against a person who did not represent the family, it would not be binding 
on the family. It is not however necessary for me to decide this point; for the 
plaintifis are apparently not willing to confine their suit within those narrow limits. 
Mr. Govinda Menon suggests that the Court should first of all determine whether 
the person ‘against whom the decree was obtained was the manager, and then, if 
that point be found against the plaintiffs, they should be called upon to pay additional 
court-fee. Clearly, this cannot be done. The plaintiffs must decide at the outset 
what'their case is and must pay court-fee accordingly. ‘The court-fee cannot be 
made conditional on a decision in the suit itself. 4 i 

Incidentally, it may be mentioned that the petitioners have not even paid 
court-fee for the declarations. o 

The decision of the lower Court was right. The petition is dismissed with 
costs (one set). The petitioners will be given one month from this date to pay the 
necessary court-fee. , 

B.V.V. — Petition dismissed. 

[PRIVY COUNCIL.] 
(On appeal from the High Court of Judicature at Allahabad.) 

PRESENT S —LORD ATKIN, Lorp THANKERTON, LORD RUSSELL OF KILLOWEN, 
SIR GEORGE RANKIN AND SIR MADHAVAN NAIR. 

Hemraj alias Babu Lal and others .. Appellants* 


2, 
Khem Chand and others .. Respondents. 


Hindu Law—Mitakshara—Father’s debts—Pious obligation of sons to discharge—Limits-——Exemption 
from liability for “© Avyavaharika’’ debts—Tests. 


1. ER M.W.N. 509. 3. C.R.P. No. 621 of 1939. 
2. (1932) 63 M.L.J. 764: 1.L.R. 56 Mad. 4. bas 7 M.L.J. 102 : I.L.R. 20 Mad. 129 
2192, F.B.). 


* P, C. Appeal No. 58 of 1941, rath May, 1943. 
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Civil Procedure Code (V of 1908), section 112—Appeal to Judicial Committee admitted by special leave— 
Objection that appeal is incompetent as value was below Rs. 10,000 and case otherwise not a jit one for appeal— 


Not open. 

. Ina partition suit instituted by H against D and the members of his branch of the family a decree 
was passed in terms of an award allotting to H, a promissory note executed in favour of D for money 
advanced by him out of the family funds. The decree provided that D should file the document 
in Court within seven days of the decree and that such document should be within time and that’ 
otherwise D should be responsible for the amount due together with interest up to date of arbitration 
award. JD did not file the document in time and H filed his application for execution of the decree 
whereupon D filed the promissory note which had then become barred by limitation. In a suit 
filed by H against the executants of the note and D, a decree was passed against D alone as 
the debt had become barred by limitation and the decree was affirmed on appeal. In an application 
for execution of that decree the sons of D raised an objection that it was an avyavaharika debt which 
they were not liable to pay and therefore the ancestral properties in their hands were not liable to. 
be attached and sold. The Courts in India upheld the objection and dismissed ‘the application. 
On appeal to the Judicial Committee by special leave, 

Held : (i) Where an appeal has been admitted by special leave granted by His Majesty in Council, 
the respondents cannot raise the objection that the appeal is incompetent as the sum involved is 
below Rs. 10,000, and the case is otherwise not a fit one for appeal under the Civil Procedure Code. 

(ii) The term avyavaharika does not admit of a more precise definition than Colebrook’s trans- 
lation of it as “debts for a cause repugnant to good morals” which is the nearest approach to the 
true conception of the term as used in the Smrithi texts. The pious obligation of a son under Hindu 
law to discharge his father’s debts being religious or moral, the character of the debt should be 
examined from the standpoint of justice and morality. Such examination should be made with 
reference to the time when the liability was first incurred by the father. If at its inception the debt 
was not tarnished or tainted with immorality or illegality it would be binding on the son. 

The subsequent dishonest conduct of D which led to the suit and decree cannot affect the nature 
of the debt which at its inception was a just and true debt. Accordingly the liability of D at its 
inception was not an ayyavaharika debt and the decree can therefore be executed against the ancestral 
properties in the hands of D’s sons. ` 

Appeal by special leave from a judgment and decree dated 12th May, 1938, 
of the High Court, of Judicature, Allahabad (Bennett and Verma, 77.)* affirming a 
decree dated 12th September, 1936, of the Subordinate Judge, Agra. 

S. Hyam for Appellants. 

R. K. Handoo for Respondents. 

‘Their Lordships’ Judgment was delivered by 

SIR MADHAVAN Narr.—This is an appeal by special leave from a decree of the 
High Court of Judicature at Allahabad dated 12th May, 1938, which affirmed a 
decree of the Subordinate Judge of Agra dated 12th September, 1936. The appeal 
arises out of an execution application made by the appellant’s father, Hemraj, 
since deceased, for the execution of a money decree which he had obtained against 
one Danpal in the Court of the Subordinate Judge of Agra, afterwards confirmed on 
appeal against the present respondents, the sons of Danpal, by the attachment and 
sale of the ancestral property in their hands. 

The parties are governed by the Mitakshara law. The question for determi- 
nation is whether the respondents can lawfully object to the execution of the decree 
on the ground that having regard to the nature of the judgment debt, the rule of the 
pious obligation of a son under the Hindu law to pay his father’s debt does not 
apply to this case ; or, in other words, is the debt in respect of which the decree was 
obtained an avyavaharika debt? Both Courts in India allowed the objection. 
Hence this appeal by the decree-holders. Hemraj and Danpal, with others, formed 
a joint Hindu family. In 1925, a suit was instituted, in the Court of the Subordinate 
Judge of Agra, by Hemraj on behalf of himself and another, for partition of the 
joint family property, against Danpal and the members of his branch of the family. 
Included in the suit was a promissory note for Rs. 5,264 dated 21st November, 1924, 
executed in favour of Danpal by three brothers, Ram Chand, Sri Chand, and 
Moonga Ram. This note had been executed in renewal of an earlier note dated 
21st December, 1921, for Rs. 4,680, which itself was in renewal of a promissory note 
dated 22nd February, 1919; for Rs. 4,000, which had been advanced by Danpal 
out of family funds. The partition suit was referred to arbitration and a decree in 
terms of the award-was passed on 19th June, 1926. Besides other items of property, 
the aforesaid promissory note was allotted to Hemraj under the award ; it provided 





* J,L,R. (1938) All. 829 
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that a document or decree which was allotted to one member would be his, that the 
member in whose name it stood would be responsible to prove its legal necessity 
and that he should file it in Court within seven days of the decree. It also provided 
that 


“such a document should be within time, otherwise the party in whose name the document 
stands shall be responsible for the amount due together with interest up to the date of arbitration 
award.” (See sections 2, 6 and 17 of the award.) ; 

Danpal did not file the document within the specified time, but he 
filed instead, without giving any notice to Hemraj, another document executed 
by the three debtors on 21st June, 1926. Hemraj filed his application 
for execution of the decree on gth January, 1928. Danpal then filed on 6th 
February, 1928, the promissory note dated 21st November, 1924, by which 
time it had become time-barred. On 3rd December, 1928, Hemraj filed a suit in 
the Court of the Subordinate Judge of Agra for the amount due under the promissory 
note making the executants of the note, defendants 1 to 3, and Danpal, defendant 4. 
The suit was dismissed as against defendants 1 to 3 as barred by time,-but it was 
decreed against Danpal. It was admitted in the suit that the document dated 21st 
June was a forgery. The proceedings showed that Danpal allowed the promissory 
note to become barred ‘by acting fraudulently towards Hemraj. In the course of 
the judgment, the Subordinate Judge remarked : 

“ Danpal defendant has all along been acting dishonestly towards the plaintiff and he cannot be 
allowed to take advantage of his cleverness and fraud.” 

The appeal against this decree preferred by Danpal during the course of which 
he died was dismissed by the High Court. The learned Judges observed : 

“ We consider that the duty was caston him (Danpal) of making over to the plaintiff the docu- 


ments in regard to this particular debt due from defendants 1 to 3 and we consider that he has not 
proved that he carried out that duty.” 


In the execution application taken out by Hemraj on 16th March, 1936, to 
execute the above decree, out of which the present appeal has arisen, the respondents 
took the objection that since the debt was created by “the misconduct and stupidity 
of Danpal ” there was no liability on their part to pay the debt and therefore the 
ancestral property in their hands was not liable to be attached and sold. The 
Subordinate Judge accepted the objection and dismissed the application on the 
following main ground : 

“ The decree was not passed in respect of any debt borrowed by Danpal. It was in respect of 
loss and damage caused to the other side due to the negligence or wrongful act of Danpal. The 


sons are not bound for the payment of such decree, nor under section 53 the joint family property in 
their hands can be attached and sold in satisfaction of such a decree.” 


The appeal filed by Hemraj against the above decision was dismissed by the 
High Court. In the course of his judgment Verma, J. (with whom Bennet, J., 
agreed) observed as follows : 

“Now in the case before us it is clear on the facts and on the findings recorded by the trial Court 
as well as by this Court in the suit which has resulted in the decree sought to be executed that Danpal 
had been guilty of dishonesty and grossly improper conduct. If he had filed the pronote dated 21st 
November, 1924, within seven days of the passing of the decree in the partition suit, as it was his clear 
duty to do he would not have incurred the liability in question. Instead of doing what as an honest 
and decent person he was bound to do, he adopted a dishonest and devious course of conduct 


In my judgment the conduct of Danpal, which has resulted in this liability was clearly repugnant 

.to good morals. . . . . Thé trend of authority is in favour of the view that a debt which is 
repugnant to good morals is an avyavaharika debt and is not binding on the sons.” 

At the hearing of the appeal, a preliminary objection was taken on behalf of 
the respondents, that the appeal to. His Majesty in Council is incompetent as the 
sum involved is below Rs. 10,000, and the case is otherwise not a fit one for appeal 
under the Civil Procedure Code. This objection has no force, since the appeal 
was admitted by the special leave granted by. His Majesty in Council, and is over- 
ruled. Their Lordships will therefore proceed to consider the main question 
argued in the appeal, namely, ‘‘ whether the judgment debt in question is in the 
nature of an avyavaharika debt which would exempt the respondents from the 
pious obligation of discharging their father’s debt.” Under the Hindu law, a son 
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is under a pious obligation to pay his father’s debts to save him from punishment 


in a future state for non-payment of his debts : 

“ According to the notions of Smrithi writers it is regarded as sinful to remain in debt and a 
debtor’s salvation is deeply imperilled if he dies indebted. According to Vrihaspati a person who 
does not repay his debt ‘ will be born in his creditor’s house as a slave or servant or woman or a quad- 
ruped.’ According to other writers a person dying in debt goes to hell. A duty is therefore cast 
upon every person to discharge debts incurred by him.” (See Venkanna v. Sreenivasa Deekshatulu}.) ` 
Thus, if the father dies without discharging his debts, a Hindu son is obliged to 
pay his undischarged debts and relieve him from his sins. As observed by this 
Board in Girdharee Lall v. Kantoo Lal?, = MS 

“ It being the pious duty of the son to pay his father’s debts, the ancestral property, in which the 
‘son as the son of his father acquires an interest by birth, is liable to the father’s debts.” 

But this obligation is not unqualified, for the son is not bound to pay his father’s 
debts if the debts are avyavaharika. The Smrithi texts on which this qualification 
is based will be found in the learned judgment of Mookerjee, J., in Chhakauri Mahton 
v. Ganga Prasad?. ‘Their Lordships will in this judgment refer only to one text, 
the text of Usanas (ascribed also to Vyasa), the only text whith uses the term avya- 
vaharika (na vyavaharikam in the original). After enumerating certain specific 
debts more or less in the same language as used by the other Smrithi writers, Usanas 
adds a supplementary category of debts which the sons need not pay which are 
avyavaharika. The text of Usanas appears in Vijnaneswara’s commentary on 
Chapter 2, v. 47, of Yajnavalkya, which lays down exceptions to the general rule 
relating to son’s liability to pay the father’s debts contained in v. 50. These verses 
.(see Mandlik, page 205) are as follows : . 

“ Chapter 2, v. 50. When the father is abroad, or in difficulties, his debt proved by witnesses 
if undisputed, should be paid by the son and grandson.” 

“ Chapter 2. v. 47. The son shall not pay the [paternal debts] contracted for wines, lust, gambling | 
or due on account of the unpaid [portion] of a fine or toll or [on account of] an idle promise.” 

In his commentary to this verse, Vijnaneswara refers to the text of Usanas 
which is : 

. “A fine, the balance of a fine, likewise a bribe, or a toll or the balance of it, are not to be paid 
by the son, neither shall he discharge a debt which is avyavaharika [na (not) vyavaharikam].” 

There has been much difference of opinion as regards the precise significance 
of the term avyavaharika. Colebrooke translates it as meaning ‘‘ debts for a cause 
repugnant to good morals ;” Mandlik renders it as “ not proper,” and Sir Dinshaw 
_Mulla in his “ Hindu Law” accepts Colebrooke’s translation. The term has also 
‘been interpreted in various judgments by Courts in India, but the decisions are not 
all uniform. The Bombay High Court translates the term as 

“unusual or not sanctioned by law. . . . . Put into simple English the texts amount to 

this : that the son is not held liable for debts which the father ought not as a decent and respectable 
man to have incurred. He is answerable for debts legitimately. incurred by his father : not for those 
attributable to his failings, follies or caprices” (Durbar Khachar v. Khachar Harsur‘.) 
. This decision has been disapproved in subsequent decisions in Bombay, and 
by other High Courts also. Mookerjee, J., renders the term as equivalent to “ not 
lawful, usual orscustomary ° (Chhakauri Mahton v. Ganga Prasad®\, while Sadasiva 
Iyer, J., paraphrases it as 

“ a debt whick is not supportable by legal arguments and on which no right could be established 
in the creditor’s favour in a Court of justice.” (Venugopala Naidu v. Ramanadhan Chetty®.) 

Many of the interpretations given to the term have been collected by Patkar 
and Tyabji, JJ., in Rajaram Tukaram v. Mangklal Mansukbhai®. Its meaning has 
been considered in other decisions also : see Govind Prasad v. Raghunath Prasad’ and 
Ramasubramania v. Sivakami Ammal*®. ‘Their Lordships do not think that any useful 
purpose will be served by reviewing these and the other decisions brought to their 
notice, as, in their opinion, the principles with reference to which the term avya- 
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vaharika should be interpreted and by which this case should be decided are suffi- 
ciently clear and do not conflict with those decisions. They will now refer to those 
principles. Ifthe doctrine of pious obligation is to be given full effect, there cannot 
be any doubt that a Hindu son should be held liable for every undischarged debt of 
his father, for nothing can be nobler than to obtain complete exemption for the 
father from all penalties which might follow from the non-discharge of his debts ; 
but this position is not maintained. ‘That the doctrine has reference to the nature 
or character of the debt which creates the liability can hardly be disputed ; this 
appears from the following pronouncement made by Knight Bruce, L. J., in Hanuman 
Persaud’s case (see Hanuman Persaud Panday v. Mt. Babooee Munraj Koonwaree?) : 

“ Unless the debt was of such a nature that it was not the duty of the son to pay it, the discharge 
of it even though it affected ancestral estate would still be an act of pious duty on the son. By the 
Hindu law, the freedom of the son from the obligation to discharge the father’s debt has respect to 
the nature of the debt and not to the nature of the estate. . . . .” 

In Girdharee Lal v. Kantoo Lal?, Sir Barnes Peacock quotes the above rule and 
then proceeds as follows : a 

“It is necessary, therefore, to see what was the nature of the debt for the payment of which 
it was necessary to raise money by the sale of the property in question. If the debt of the father 
‘had ‘been contracted for an immoral purpose, the son might not be under any pious obligation to 
pavit we sea 

This also makes clear the connexion between the nature of the debt and the 
liability to pay it. That the duty cast upon the son being religious or moral, the 
character of the debt should be examined from the standpoint of justice and morality 
appears to be fairly clear from the decisions. In this connexion regard may also be 
had to the debts mentioned in the texts which the son need not pay, most of which 
are of an objectionable character. It also appears to be clear on principle, and 
on authority, that examination of the nature or character of the debt should be 
made with reference to the time when it originated, in other words, when the 
liability was first incurred by the father. If, on such examination, it is found that 
at its inception the debt was not tarnished or tainted with immorality or illegality, 
then it must be held that it would be binding on the son. This principle, stated 
as rule 1 by Venkatasubba Rao and Madhavan Nair, JJ., in Ramasubramania v. 
Stvakamt Ammal*, respectively, in language almost identical, is amply borne out 
by the numerous authorities which they have examined. The rule is not rigid 
but has to be applied with reference to the circumstances of each case. These 
principles which are implicit in the notion of ‘‘ pious obligation,” and are also 
deducible from the decisions, should be kept in mind in interpreting the term 
avyavaharika used in the text. The decisions which their Lordships have examined 
proceed on the ground common to them all, that debts in the nature of avyavaharika 
are debts which would be comprised in the expression ‘‘ illegal or immoral debts.” 
Having regard to the principles underlying the rule of ‘‘ pious obligation,” which 
forms the foundation for- the son’s liability, their Lordships think that the trans- 
Jation of the term avyavaharika as given by Colebrooke makes the nearest approach 
to the true conception of the term as used in the Smrithi text, and may well be 
taken to represent its correct meaning. In their Lordships’ view, the term does not 
admit of a more precise definition. When a particular debt is called into question, 
it will be the-duty of the Courts to examine its nature in the light of the principles 
mentioned above, which are not exhaustive but only basic, and to see whether 
in the circumstances it is of the kind which will give exemption to the son from the 
liability of paying it, on the ground that it is repugnant to morals. It has now 
been definitely established by the decision of this Board in Toshanpal Singh v. District 
Judge of Agra* that a son is not liable to pay a debt created by his father which 
would render the father liable to criminal prosecution. Judged in the light of the 
above principles, their Lordships have no doubt that the debt in question is not 
avyavaharika. It had its origin when the promissory note dated 21st November, 
1924, was allotted to Hemraj by the decree passed in the partition suit. It then. 
ee 


1, (1856) 6 M.LA. 393 at 421 (P.O). 4. (1934) 68 M.L.J. 1: LR. 61 LA. 350: 
2, (1874) L.R.1 LA. 321 (P.C). I.L.R. 56 All. 548 (P.C.). 7 sone 
3. AIR. 1925 Mad. 841 at 845, 852. | i 
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became the duty of Danpal to hand over the document to Hemraj in time, and as 
he did not do so he became responsible for the amount, in other words, he became 
indebted to Hemraj for the amount due under the promissory note. The position 
was well described by the trial Court which passed the decree in favour of Hemraj 
arid also by the appellate Court which confirmed it. Their Lordships have already 
drawn attention to their views. ‘The money which the appellants are now seeking 
to realise by execution from the ancestral property of the defendants is the sum 
which was rightly due to Hemraj from their father, as he kept back the promissory 
note without handing it over in time. In WNatasayyan v. Ponnusami1, the learned 
Judges. observed : ; 
, “Upon any intelligible principles of morality a debt due by the father by reason of his having 
retained for himself money which he was bound to pay to another would be a debt of the mést 
sacred obligation, and for the non-discharge of which punishment in a future state might be ex- 
pected’ to be inflicted, if in any. The son is not bound to do anything to relieve his father from the 
consequences of his own vicious indulgences, but he is surely bound to do that which his father 
himself would do were it possible, namely, to restore to those lawfully entitled money he has unlaw- 
fully retained.” : 
o © Their Lordships express their concurrence with this view. The above language 
may well be used to describe appropriately the nature of obligation of the respondents, 
in this case also, to discharge the debt brought about by the conduct of their father. 
The principle enunciated in Natasayyan v. Ponnusami1 was referred to and applied by 
the learned Judgés of the Calcutta High Court in Peary Lal Sinha v. Chandi Charan 
Sinha?. The subsequent dishonest conduct of Danpal, which led to the suit and 
the decree, so much relied upon by the Courts in India and made the basis of their 
decision, cannot in their Lordships’ view affect the nature of the father’s debt which 
at its inception was a just and true debt. As no such immorality or illegality in 
the nature of the original debt as would absolve them from the obligation to discharge 
it has been shown by the respondents, the debt sought to be realised is not an avya- 
vaharika debt and the appellants are therefore entitled to proceed against the 
ancestral property in their hands in execution of the decree for payment of that 
debt. In the result, the decrees of the Courts below are set aside. -The Subordinate 
Judge will restore the execution application filed by Hemraj to his file and proceed 
with it according to law. The appellants will get their costs throughout—before 
the Board and in the Courts in India. Their Lordships will humbly advise His 
Majesty accordingly. 
Solicitors for Appellants: Douglas Grant and Dold. 
Solicitors for Respondents: Hy. S. L. Polak and Co. 


K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIGE HAPPELL. 
The Municipal Council, Trichinopoly, by its Com- 
‚missioner at Puthur .. Appellant® (Defendant) 
os Ue 
Syed Ghulam Muhammad Sahib, Manager of Haji 
Muhammad Ghouse Gori Durga .. Respondent (Plaintiff). ; 
The Madras District Municipalities Act (V of 1920), sections 306 (3) (d) and 307—Bye-laws made by 
the Municipal Council— Whether ultra vires and unreasonable. SAOS ae l 
The owner of certain premises consisting of a number of tenements within the limits-ofa muni- 
cipality provided, 40 years ago, the water supply for these tenements bya single pipe which was 
nected with the main pipe line. The Municipal Council under sections 306 (3) (d) and 307 
of the District Municipalities Act, 1920, made a bye-law that every house to which water is laid on 
shall be provided with only one service pipe connection and controlled by a stop-cock and ferrule 
and that no house shall be supplied with water from existing or prospective service connection 
of. any adjoining house or premises and called upon the owner to adapt the connections between 
his houses and the main to the requirement now considered essential. The owner protested on the 
rounds that the bye-law was unreasonable and ultra vires and was not retrospective, 
à Held, (i) that in cases of bye-laws made by bodies of a public representative character as in the 


present case, they can be said to be unreasonable and ultra vires only, “if, for instance, they were found 


i 3,` (1893)-3 M.L.J. 1,:1,L.R. 16 Mad 99, 2 (1907) 11 C.W.N. 163. 
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to be partial and unequal in their operation as between different classes ; if they were manifestly 
unjust ; if they.disclosed bad faith; or if they involved such oppression or gratuitous interference 
with the rights of those subject to them as could find no justification in the minds of reasonable men’ ; 


j (ii) that the bye-law in question referred not only to future but to existing service connections 
as well. > 
Appeal against the decree of the Court of the Subordinate Judge of Trichinopoly 
dated 28th March, 1942, and passed in A. S. No. 9 of 1942, preferred against the 
decree of the Court of the District Munsiff of Trichinopoly in O. S. No. 107 of 1939. 


K. Kuttikrishna Menon for Appellant. 
M. S. Vaidyanatha Aiyar for Respondent. 
The Court delivered -the following . 


JUDGMENT.—The respondent who was the plaintiff in the suit out of which 
this appeal arises owns premises within the limits of the Trichinopoly Municipality: 
known as the “Summer House’? which consist of a number of tenements. The 
water-supply for these tenements was provided by a single pipe which was connected. 
with the main pipe line. Under section 306 (3) (d) of the District Municipalities 
Act, a Municipal Council has power to make bye-laws ‘‘ for the conditions on which 
house connexions with the Council’s water-supply mains may be made; ‘for their 
alteration and repair and for their being kept in proper order.” The Council madé 
a bye-law in 1933 under section 306 (3) (d) which came into force in January, 1934. 
It provided that ‘‘ every house to which water is laid on shall be provided with only 
one service pipe connection and controlled by a stop-cock and ferrule,” and that 


_ “No house shall be supplied with water from existing or prospective service connection of any 
adjoining house or premises.” : 


Under this bye-law, the Council required the respondent to substitute for his single 
pipe line separate connections for each of the tenements and threatened, if the 
connections were not made within the requisite period, to stop the supply of water 
to the tenements. The respondent then filed the suit, O. S. No. 107 of 1939 in the 
Court of the District Munsiff of Trichinopoly, out of which this appeal arises for a 
permanent injunction restraining the Council from cutting off the water supply to 
his premises or otherwise interfering with the existing pipe connections to those 
premises. The learned District Munsiff dismissed the suit but an appeal by the 
plaintiff-respondent to the Subordinate Judge of Trichinopoly was allowed and 
the suit decreed. Against the decree of the first appellate Court, the: Municipal 
Council appeals. : 


The learned Subordinate Judge allowed the appeal for two reasons. He 
thought that the bye-law applied to house connections, that might be made in’ 
future and not to existing house’ connections, and that in any case the bye-law 
could not apply to house connections which already existed ; and he also thought 
that the bye-law even if otherwise valid could not be enforced as against the respon- 
dent because it was unreasonable. It is not disputed that if the bye-law now in 
question was within the bye-law making powers of the Council the water supply 
could be cut off in the event ofa refusal on the part of a house-owner to 
comply with the bye-law. In my opinion the contention that the Council has 
no power to make a bye-law under section 306 (3) (d) which shall apply to existing 
house connections cannot be sustained. Section 307 of the Act provides that 

_ bye-laws with regard to the drainage of and supply of water to buildings and water closets, 
earth closets, privies, ash pits and cess-pools in connection with buildings and the keeping of water. 
closets supplied with sufficient water for flushing may be made so as to affect buildings erected before 
the passing of the bye-laws or this Act.” oe 
It is plain that the bye-law relating to the.supply of water to buildings must include 
the means by which the water is taken to the buildings. Learned counsel for the 
respondent however argues that the bye-law as it stands refers only to future con-- 
nections. He says that the words 


“# every house to which water is laid on shall be provided with only one service pipe must be 
taken to refer to the future and are equivalent to every house to which water shall be laid on,” «` 
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In support of this contention I have been referred to an English case, Bourkecv. Nutt}. 
The fact that it was held in that case by the Court of Appeal that the words 

- “where a debtor is adjudged bankrupt” < : 
appearing in section 32 (1) of the Bankruptcy Act, 1883, meant ““ where the debtor 
is adjudged bankrupt under the Act ” so that the disqualifications attached by the | 
Act to bankrupts would not apply to persons adjudged bankrupt before the passing 
of the Act cannot help the respondent. If the bye-law now in question is read as a - 
whole; there can be no doubt that it is intended to apply not only to future connections 
but to be retrospective in effect. If the sentence i 


“ every house to which water is laid on shall be provided with only one service pipe connection 
and controlled by a stop-cock and ferrule” va 

stood alone there might be some room for doubt. But the bye-law goes on: 
'. “ Every metered connection existing or prospective shall be provided with a non-return value 

of approved pattern. No house shall be supplied with water from existing or prospective service 

corinection of any adjoining house or premises.” f bi, 

It is clear therefore that the bye-law refers not only to future but to existing service 
connections ; and for the reasons already given such a bye-law, in my opinion, is 
not ultra vires. | ; 

It is however further argued by the learned counsel for the respondent: that 

the Council had no right to require the respondent to make the separate connections 
because such a requirement is unreasonable in view of the fact that with the consent 
of the Council the respondent had already spent money on connecting the tenements 
with the main by one pipe, and the fact that it has not been suggested that there 
was. any. defect in the method of supply or any necessity to make the new connections 
with the main. The learned Subordinate Judge was of opinion that the contention 
that the bye-law requiring separate connections was unreasonable is supported by 
the decision in the English case of South-west Suburban Water Company v. Hardy?. 
The learned District’ Munsiff also thought that there were observations in the case 
which assisted the plaintiff but was doubtful. whether the decision under an English 
statute was applicable. In my opinion no assistance can be obtained from the 
English case. No doubt the facts are similar in so far as the water company cut 
off the supply of water to the respondent’s houses because he failed to comply with 
the regulations made by the company that each house should have a separate service 
pipe, and Ridley, J., did observe that, to his mind, the regulation was unreasonable. 
The company, however, was a private company and the ratio decidendi was not 
unreasonableness but the existence of a provision that if any difference arose as to the’ 
reasonableness of any of the regulations made by the water company the dispute 
should be referred to two justices. The dispute had not been referred and it was 
held that, for that reason, the cutting off the water supply was wrongful. In Kruse 
v. Johnson®, Lord Russell distinguished the attitude which the Courts should adopt 
to bye-laws made under powers given to companies which carry on their business 
for their own profit, although incidentally for the advantage of the public, and to 
bye-laws made, as in the present case, by bodies of a public representative character. 
Of bye-laws made by bodies of a public representative character he says.: 

“ Tf, for instance, they were found to be partial and unequal in their operation as between different 
classes ; if they were manifestly unjust ; if they disclosed bad faith ; if they involved such oppressive 
or gratuitous interference ‘with the rights of those subject to them as could find no justification in 
the minds.of reasonable men, the Court might well say “ Parliament never intended to give authority 
to make such rules; they are unreasonable and ultra vires.” 

But it is in this sense, and in this sense only, as I conceive, that the question of 
D oat eee 7 
unreasonableness can properly be regarded, What are the facts of the present’ 
case? More than 40 years ago, accepting his own statement as to the cost, the, 
plaintiff, or rather his father, spent 1,600 rupees on connecting his various tenements- 
with the.water main. Itis unreasonable that after forty years-he-should be required 
again to spend money some 2,000 rupees—in order to adapt the connections between 
his houses and the main to requirements which are now considered essential? It 
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seems to me clear that, as far as the respondent is concerned, the bye-law is not 
unreasonable by any of the tests suggested by Lord Russell. 


- The decree of the District Munsiff dismissing the suit is, therefore, restored and 
the second appeal is allowed with costs throughout. 


Leave to appeal is refused. 
V.P.S. an Appeal allowed. 
l [PRIVY COUNCIL.] 
[On appeal from the High Court of Judicature at Fort William in Bengal]. 
PRESENT :—Lorp RUSSELL or KILLOWEN, Lorp WRIGHT, LORD PORTER, Sir 
GEORGE RANKIN AND SIR MADHAVAN NAIR. 


Valarshak Seth Apear 4 .. Appellanti* 
: v. 
Standard Coal Qo., Ltd., and others ae Respondents. 


` Agency—Broker introducing seller to prospective customer—Right to usual commission on subsequent purchases— 
Limits. 
A broker who is employed by a seller to introduce him to a prospective purchaser, is entitled 


to be paid whateverfis in the circumstances the usual commission on all contracts resulting from that 
introduction. i 


It may well be that a subsequent contract is the fruit not of the introduction, but of the satis- 
factory business relationship which the introduction established, in which case, it will carry no com- 
mission for the broker. . 


` -Appeal from a judgment and decree dated 28th February, 1941, of the High 
Court at Calcutta (Derbyshire C. J., and McNair, J.) reversing a decree dated 
8th August, 1939, passed in its ordinary original Civil Jurisdiction (Lort Williams, J.). 
Sir Thomas Strangman and J. M. Pringle for Appellant. 
F. Wishart and W. W. K. Page for Respondents. 
Their Lordships’ Judgment was delivered by 
Lord RussELL or KILLOWEN.—This is‘an appeal from a judgment and decree 
of the High Court at Calcutta in its civil appellate jurisdiction (dated 28th February, 
1941), which reversed a decree of the Court in its ordinary original civil jurisdiction 
(dated 8th August, 1939) pronounced in an action in which the plaintiff (now the 
appellant) sued the four respondent coal companies to recover brokerage. The 
trial Judge (Lort Williams, J.) gave the plaintiff the relief which he sought, but 
on appeal, the Chief Justice and McNair, J., dismissed the action. The case is one of 
difficulty in that the rights of the parties depend upon happenings which took place 
many years ago, namely, at the end of the year, 1919 and early in the year 1920, 
while the action was tried in the year 1939, and the truth has to be ascertained 
from the documents and the recollections of three witnesses, namely, the plaintiff, 
- whose evidence was given in the witness-box before the trial Judge, and two witnesses 
for the defence whose evidence was taken on commission in England in the month 
of October, 1938. A feature peculiar to the case is this: That while the trial 
Judge who saw the plaintiff, heard him give his evidence and was in a position 
to observe his demeanour as a witness, accepted him “as an honest and straight- 
forward witness with a good memory for main facts, but as might be expected 
after such a lapse of time, not for dates or minor details,” the High Court, on appeal, 
rejected the trial Judge’s opinion, thought the plaintiff lacking in candour, and 
disbelieved his evidence. 
Some facts, however, are not in dispute. The plaintiff was in the year 1919 
a well known éoal broker who carried on business in Calcutta, The four respon- 
dents were well-known coal companies, whose managing agents were Heilgers & 
Go. The coal department of that firm was in charge of a Mr. Wills. In 1918, 
there had come into existence a limited company called the Indian Iron and Steel 
Company, Limited (hereinafter referred to as the steel company) whose managing 
agents were Burn & Company, in which firm a Mr. Fairhurst was a partner. ‘The 
steel company in December, 1919, had not yet started operations, but it was making 
or contemplating making forward contracts for coal, hoping at that time to be 
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able to start operations in or about the year 1921. The plaintiff called on Fairhurst 
on 1st December, 1919, and having verified from Fairhurst the fact that the steel 
company was contemplating the purchase of coal, told Fairhurst that he knew a 
seller. It was arranged that he would bring the sellers in. On the following day, 
the plaintiff called on Wills, and told him he could introduce him to a buyer of 
coal, and at Wills’s request hé took Wills round to Burn & Company’s office and 
introduced him to Fairhurst. Terms were then discussed, the price being 8 annas 
above railway rates with a minimum of Rs. 4-8-0 per ton. On the following day 
(3rd December,) Wills told the plaintiff to tell Fairhurst that he was willing to make 
a,contract for 20 years for the sale of from 12,500 to 15,000 tons monthly. The 
plaintiff reported this offer to Fairhurst. The plaintiff took no part in negotiating 
the terms ; as Wills said, the plaintiff took him to the buyer, that was all he did. 
Fairhurst and Wills agreed on terms which were eventually incorporated in a formal 
contract executed by the steel company and the four coal companies. The date 
on which the contract was to come into operation was postponed from time to time, 
but eventually in the formal contract the date was fixed at 1st April, 1923. By this 
contract, the coal companies agreed to sell and the steel company agreed to buy 
15,000 tons of coal monthly for a period of 20 years at 8 annas above State railways 
rates, with a minimum price of Rs. 4-8-0. per ton. _ 7 
- In fact, unknown to the plaintiff, on the same 29th April, 1920, there was 
executed a second contract between the four coal companies and the steel company 
coming into operation on 1st April, 1923, for the sale during 20 years of 20,000 
tons of coal monthly at the same price and in other respects on the same terms as 
the price and terms contained in the other contract between the parties. The 
plaintiff, after he became aware of the execution of this second contract, and that 
deliveries were being made under it, brought his action claiming brokerage com- 
mission thereunder as being a contract which resulted from his introduction of 
seller to buyer. Upon those facts the plaintiff would appear primia facie to be entitled 
to whatever is the usual Commission ; for there can be little doubt that these two 
contracts executed at the same time resulted from the introduction. No legally 
binding relationship existed between the parties until 29th April, 1920, and then 
the two®contracts are simultaneously brought into being, constituting for the first 
time a binding relationship between the buyer and seller who had been brought 
together by the broker. < 
The issue between the parties can now be stated. The defendants allege 
that the plaintiff was not employed as a broker to introduce a buyer of coal generally, 
but was employed as broker for one specific transaction, only, namely, to introduce 
a buyer who could enter into a contract to buy 12,500 to 15,000 tons of coal monthly, 
and that the only commission to which he is entitled is a commission due in respect 
of the first contract. It will thus be seen that acute conflict exists as to what took 
place between the parties in the early days of December, 1919, which necessitates 
a close consideration of the oral evidence of the plaintiff, and Messrs. Wills and : 
Fairhurst, and the documents available, as well as of the course of events which 
led up to the execution of the two contracts. The plaintiff maintained throughout 
his evidence that in his first interview with Fairhurst a large monthly tonnage was 
mentioned, and that when he spoke to Wills of a possible buyer it was in connection 
with a large monthly tonnage. The figure stated by him in his evidence was 40,000 
to 50,000 tons. On the other hand Fairhurst said that-he told the plaintiff that 
they wanted about 15,000 tons ; while Wills’s evidence was that having looked at 
his records he saw that he was not in a position to contract to supply more than 
from 12,500 to 15,000 tons monthly ; and that he instructed the plaintiff to make 
an offer to Fairhurst of 15,000 tons. It is upon this issue that the appellate Court 
reversed the findings of facts of the trial Judge, and held that the plaintiff, 
` “introduced Wills to Fairhurst for the specific purpose of effecting the sale of about 15,000 tons 
of coal, and once that sale was effected he had earned his brokerage and was not entitled to any further 
remuneration however many contracts the parties might conclude.” o. if 
--They. treated.the plaintiff as a witness.whose testimony should not be believed, 
and accepted as accurate the evidence of Fairhurst and Wills, . In their Lordships’ 
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opinion, the High Court on appeal was not justified in this case in taking a different 
view of the plaintiff’s credibility from that adopted by the trial Judge. McNair, J., 
enumerates a series of points upon which he bases his view that the plaintiff’s evidence 
is such that reliance cannot be placed upon it, but they are just the sort of points 
as to which the only person who can effectively form an opinion and draw con- 
clusions is the trial Judge who has the witness before him. He alone kriows the 
demeanour of the witness; he alone can appreciate the manner in which the 
questions are answered, whether with honest candour or with doubtful plausibility, 
and whether after careful thought, or with reckless glibness. He alone could form 


‘a reliable opinion as to whether the plaintiff had emerged with credit from a cross- 


éxamination, lasting the greater part of two days, which was to. a great extent 
repetitious, and sometimes offensive. 

Their Lordships’ own opinion of the plaintiff’s credibility, formed after careful 
consideration of the whole evidence, agrees with that of Lort-Williams, J., They 
think that making all due allowances for the effect on memory of the lapse of time, 
the plaintiff’s story is in all main respects true and reliable. Whether the plaintiff 
mentioned the actual figures of 40,000 to 50,000 tons, seems of small importance 
compared with the real issue, namely, did he bring Wills into touch with Fairhurst 
as with a person likely to be a lage purchaser of coal, or did he merely bring them 
together for the sole purpose of effecting one single transaction, namely, a sale and 
purchase limited to 15,000 tons p 

What are the probabilities? It is certainly not improbable that the agent 
of a new company like the steel company, even though its immediate requirements 
were restricted, should hint at future expansion and the possibility of larger require- 
ments; nor is it improbable that Wills, while cautious as to his order at the time, 
should hope for and anticipate larger volumes of business thereafter. ‘“* He told me,” 
says the plaintiff, ‘‘ that he could at the moment offer 15,000 tons.” While as a 
rule, it is wrong to justify an estimate of probabilities by the ultimate issue of events, 
the circumstances of this case are so remarkable that they seem to afford a strong 
test whether the rule does not, in this instance, admit of an exception. 


What are the facts? ‘That simultaneously with the execution of the first 
contract, there was executed a further contract for 20,000 tons, on identical terms, 
is common ground, The estimate of probability is certainly justified by the result ; 
but the respective dealings and conduct of the contracting parties during the period 
which elapsed between the introduction by the plaintiff and the execution of the 
contracts, must now be considered. 

First, as regards the coal companies. Wills was in negotiation with the Tata 
Iron and Steel Co., Ltd., (hereinafter referred to as Tatas) for the renewal of a 
25 years’ contract for the supply of 30,000 tons of coal monthly but only at railway 
rates with a minimum price of Rs. 3-12-0 per ton. Tatas were old customers of 
the coal companies, and before the incorporation of the steel company, were the 
only steel manufacturers on a large scale in India. A contract on those lines Wills 
was prepared to recommend to the coal companies, but that was before he had 
heard of the steel company as a purchaser and had secured his introduction to 
Fairhurst. On or about 5th December, 1919, he received a letter from Tatas’ 
agent (Tutwiler) stating that Tatas were agreeable and asking for a draft contract 
on the above lines. In the meantime Wills had come to terms with Fairhurst at 
the larger price, subject, of course, to the approval of their respective boards, It is 
true that Fairhurst had somehow got to know of Tatas’ price, and had suggested 
that the steel company ought not to pay more ; but on 4th December, Wills told 
Fairhurst by a letter of that date (with how little truthfulness can now be seen) 
that Tatas had offered the larger price, and that he could not meet Fairhurst on 
the point. On 8th December, Fairhurst wrote to Wills confirming the proposed 
contract to purchase 15,000 tons monthly at the larger price, commencing from 
April, 1921. On 19th December, 1919, board meetings of the four coal companies 
were ‘held at which the proposed contract with the steel company was approved. 
On 20th December, 1919, Wills wrote to Tutwiler offering to negotiate a 20 years’ 
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contract for 25,000 tons monthly at the larger price, an offer which was promptly 
refused. From that time, as Wills admits, Tatas were off, and a large monthly 
quantity became available to sell to the steel company. That a further dealing 
between Fairhurst and Wills had already been mooted is clear from a letter written 
by Wills to Fairhurst on 2nd January, 1920, which contains the following passage :- 

“ Regarding the further quantity you were requiring can you now come to a decision on this 
point? You informed me on the last occasion I saw you, you thought you could do something 
towards the end of February, My trouble is I have other long contracts pending and I must decide 
‘one way or the other by this time next week.” 

To this Fairhurst replied on the next day : 

“ Regarding further quantities I am sorry we shall not be in a position to fix for more, until near 
the end of February, and I hope you can hold the matter over till then.” 

A few days later Fairhurst suggested that the steel company should be given an 
option to purchase 20,000 tons monthly over a period of 20 years at 4 annas above 
railway rates, or (if with an option to extend the contract for a further 20 years) 
at 8 annas above railway rates ; the contract to run from April, 192 3. The option 
was given .(and accepted) at 8 annas above railway. rates, but with no power to 
extend the.contract beyond the 20 years. 

“The dealings and conduct of the steel company during this period must now be 
considered. It is obvious from the letters of 2nd and 3rd January, 1920, that 
Fairhurst (who was a director of the steel company) had since his introduction 
to Wills contemplated the likelihood of his company requiring to purchase further 
quantities of coal, and had so informed Wills. They had discussed the matter 
some time or times before 2nd January, 1920, but exactly when or how often is left 
undetermined. The letter of 2nd January, 1920, certainly suggests more than 
one occasion, Fairhurst, however, could not ‘ fix’ anything until near the end of 
February, for reasons which the minutes of the board meetings of the steel company 
directors make clear. The steel company was still in its opening stage. Tis initial 
plant was still in course of erection, indeed delays had occurred which had neces- 
sitated the postponement of the operation of the 15,000 tons contract to April, 1922. 
The coal contracts already negotiated provided enough for the initial plant. But 
the company was not to rest content with business on that scale ; its ore reserves 
had beén proved to be sufficient for not less than 100 years.’ A scheme was accord- 
ingly being considered, and worked out by the managing agents, which involved 
an increase of the company’s capital by Rs. 15,000,000, the acquisition of two more 
blast furnaces, foundry plant, etc., and as a: consequence the securing of forward 
contracts for the purchase of large quantities of coal. A board meeting was held 
on 13th January, 1920, at which the managing agents brought forward their proposal, 
They pointed out that they were in a position to purchase the best coking coal 
sufficient for doubling the size of the plant for 20 years ahead (this Fairhurst admitted 
referred to his discussion with Wills as to further sales) ; and that it was advisable 
to increase production while exchange was high, and plant could be purchased at 
low cost. The proposal was sanctioned and directions were given for the summoning 
of an extraordinary general meeting of shareholders for the purpose of increasing 
the company’s capital. ; in. | 

The reason why,. notwithstanding Fairhurst’s willingness to purchase ‘and 
Wills’s desire to sell further coal, Fairhurst was not “in a position to fix for more 
until near the end of February” is now apparent ; first the directors and then the 
shareholders had to be consulted, and these things take time. All went well, 
however, and on -rst March, 1920, Burn & Company wrote to Heilgers exercising 
the option. Meanwhile, the actual terms of the 15,000 tons contract had been 
séttled -between the parties, and these mutatis mutandis were to apply to the 20,000. 
tons contract. The two drafts were engrossed and the engrossments were duly 
executed on or about 29th April, 1920. | 

Prima facie, it is difficult to dissociate the two contracts, or to imagine that 
when the representatives of the buyer and seller had been brought together, the 
prospect of large dealings had no place in the contemplation of either. F airhurst 
however alleged that it was not so, because (he said) the scheme which-involved 
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these large purchases by the steel company had not entered the mind of anyone 
until some date after 20th December, 1919. It is difficult to believe, in regard to a 
scheme of this magnitude, that it can have been conceived, worked out, and adopted 
all within so short a period. The trial Judge felt unable to accept this evidence, 
and their Lordships feel the same difficulty. The only reason given by F airhurst 
for his allegation-shows that he has no real recollection about the matter, because. 
he first purported to rely on a‘letter of goth December, 1919 (which was not forth- 
coming), and ultimately when pressed said : 

“ ‘What fixes it so definitely i in my mind is that at the time I negotiated the 15,000 tons contract 
1 did not want any more.’ 

In the same way Wills, when asked when he first knew that the steel company 
required a further quantity of coal, bravely answers, ‘‘ subsequently to 20th Decem- 
ber. Itisin the correspondence ;’” and when pressed why he says after 20th Decem- 
ber, his reply is “because there are no other letters here.” This witness also has 
clearly no recollection independently of what he sees in the correspondence ; and 
the correspondence is of no assistance on this head, except to show that the prospect 
of further orders from the steel company had been ‘under discussion some time before 
and January, 1920. In their Lordships’ opinion, the trial Judge was right in 
accepting the evidence of the plaintiff (whose recollection and truthfulness he had 
_ the opportunity of judging) in preference to the testimony of witnesses which proved 
to be based on some correspondence which on examination failed to justify it. 


Much stress was properly laid by counsel for the respondents on the fact that 
the plaintiff in sundry letters written before action had made no mention of the 
large figures to which he testified in his evidence. ‘That is true ; and indeed he 
claimed at first under a contract which had been executed, securing his commission 
in respect of the 15,000 tons contract. On the other hand, the respondents in refusing 
to admit his claim, based their refusal on wholly untenable grounds. They alleged 
that he was entitled to commission in respect of the first contract because he had 
negotiated it; but that he was not entitled to commission in respect of the second 
contract, because it was made between the parties direct, without any negotiation 
by him. .In truth, he negotiated neither contract. What he did was to introduce 
a seller to a buyer. It is not until the matter is threshed out and the evidence taken, 
that the true legal position emerges. 

A broker who is employed by a seller to introduce him to a prospective buyer 
is entitled to be paid whatever is in the circumstances the usual commission on all 
contracts resulting from that introduction. It may be a question whether a particular 
contract results from the introduction or not. Once the parties have as a result of 
the introduction been brought into business relationship by means of a contract 
then entered into, it may well be that a subsequent contract carries no commission 
for the broker because the subsequent contract is the fruit not of the introduction, 
but of the satisfactory business relationship which the introduction established. 
No such question can arise in the present case. There was no binding business 
relationship established between the parties until 29th April, 1920, when at the one 
time, the two contracts in identical terms, and each the result of the introduction 
in the previous December, were executed by the respective parties. Indeed, that 
the second contract was as much a result of the introduction as was the first is un- 
deniable, and such was the view of both Courts. 

Their Lordships are of opinion that the plaintiff was not employed by Wills 
merely to find a purchaser for a specified quantity of coal. Wills did not send for 
the broker. The broker came to him with an offer to introduce a purchaser, and 
Wills employed him to effect the introduction. This the plaintiff did, and thus 
_ became entitled to the usual commission upon the two contracts which resulted 
from that introduction. What is the usual commission is not in dispute ; itis I anna 
per ton on all coal delivered and paid for under the contracts. This appeal should 
accordingly be allowed. 

Their Lordships desire to add some further observations. The trial Judge was 
not in their opinion justified in stating that two separate agreements were drawn 
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up with the intention of concealment, and avoiding a claim to commission in respect 
of the 20,000 tons. The evidence does not they think justify this view. Two 
agreements were advisable and were justified by the fact that as originally drawn. 
they commenced to run from different dates ; and it was only by reason of an 
eleventh hour alteration in the engrossment of the first contract that the com- 
- mencement dates coincided. Although at first sight the double transaction bears an 
appearance of questionable behaviour, their Lordships are satisfied that no one 
concerned acted with any intention of depriving the plaintiff of anything to which 
he was entitled. Their Lordships also fully appreciate the difficulties under which 
both Fairhurst and Wills laboured in having, after the lapse of so many years and 
after a long retirement from business, to give evidence as to one of their many 
transactions with their various customers. They were, their Lordships feel no doubt, 
witnesses who were anxious to speak the truth, but they were necessarily in the 
main dependent upon their previous perusal of such documents as were available. 


Reference has been made above to an agreement which was prepared and 
executed, securing to the plaintiff his commission in respect of the first contract. 
It was prepared by the solicitors who drafted the coal contracts, and was executed 
at the end of May, 1920.. After reciting (contrary to the fact) that the plaintiff had 
negotiated the first contract, the defendants thereby covenanted in consideration 
of the promises to pay him brokerage at the rate of one anna per ton on all coal which 
should be actually delivered and paid for under the first contract or any agreement 
substituted therefor. The terms of this document no doubt suggest that his right 
to commission rests on his services as a negotiator and not as the introducer of a 
purchaser ; but he accepted the document in complete ignorance of the second 
contract, believing as well he might that the document gave him all he was then 
entitled to. There is nothing in the document really inconsistent with a claim to 
commission on any other contract which resulted from his introduction. It may, 
however, be pointed out that the fact that this special formal agreement was adopted, 
appears to be inconsistent with the suggestion that the plaintiff was merely employed 
by a seller of coal as a broker to negotiate and obtain a particular contract for the 
purchase of a specified amount of coal. Ifsuch had been the case the transaction 
would normally, according to the evidence, have assumed the form of a sold note, 
under which a commission, specified on its face, would have been payable to the 
broker. 

For the reasons indicated their Lordships are of opinion that this appeal should 
be allowed. The decree of 28th February, 1941; should be discharged and the 
decree of the trial Judge restored but with this alteration, that in place of the decla- 
ration therein contained there be substituted a declaration “that the plaintiff is 
entitled to remuneration at the rate of one anna per ton in respect of all coal delivered 
and paid for under the said contract subsequently to the said goth day of June, 1939.” 
“They will humbly advise His Majesty accordingly. ‘The respondents must pay the 
appellant’s costs of the appeals to the High Court and to His Majesty in Council. 

Solicitors for Appellant: Sanderson Lee and Co. 

Solicitors for Respondents: Withall and Withall. 

K.S. ——— Appeal allowed. 

[PRIVY COUNCIL, ] ; 
(On appeal from the High Court of Judicature at Patna) 

PRESENT :—LorpD RUSSELL OF KILLOWEN, LORD WRIGHT, LORD PORTER, Sir 
GEORGE RANKIN AND SIR MADHAVAN NAIR. 
Raja Bahadur Kamakshya Narain Singh of Ramgarh .. Appellant* 

v 


Commissioner of Income-tax, Bihar and Orissa .. Respondent. 


Income-tax Act (XI of 1922), sections 6, 9 and 12—Royalties received on lease of coal mines—Is “ income”? 
assessable to tax—Transfer of Property Act (IV of 1882), sections 105 and roB— Mining leases are leases within 
the meaning of the sections. 


* P, C. Appeal No. 21 of 1942, 13th May, 1943, 
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Royalties (both royalty payable on each ton of coal as well as minimum royalty per year) received 
by an assessee on a lease of coal mines are not capital but “income” from: “ other sources” within the 
meaning of sections 6 (vi) and 12 (1) of the Indian Income-tax Act ; and are assessable to tax. They 
are periodical payments for the continuous enjoyment of the various benefits under the mining leases. 
The fact that the mines which form an element in the consideration for the royalties, are wasting 
assets is irrelevant. If receipts are “ income ,” it is not material for tax purposes that that for which 
they are paid comes from a wasting property. 


There is no difference in principle between the effect of the Act of 1922 and its predecessor the 
Act of 1886, in this matter. 


Mining leases are properly described as leases according to ordinary parlance and are within 
the terms of sections 105 to 108, Transfer of Property Act. 

Appeal from a judgment dated 6th September, 1940, of the High Court at 
Patna (Harries, C.J., Fazl Ali and Manohar Lall, JJ.)* given on a reference under 
section 66 of the Income-tax Act, 1922, on a question of law submitted by the 
Commissioner of Income-tax, of Bihar and Orissa. 


Sir Walter Monckton, Cyril King and R. K. Hundoo for Appellants. 
J. Millard Tucker and Sir Alfred Wort for Respondents. 
Their Lordships’ judgment was delivered by 


Loro Wricut.—This is an appeal from a judgment of the High Court at 
Patna, dated 6th September, 1940, in a reference under section 66, Income-tax 
Act (XjI of 1922) (as amended by Acts XXI and XXII of 1930 and Act XVIII of 
1933), by which the High Court answered a question of law submitted by the 
Commissioner of Income-tax, of Bihar and Orissa, in the negative, in respect of an 
assessment to income-tax of the appellant assessee for the year 1937-38. Two ques- 
tions had been submitted to the Commissioner by the assessee to be referred to the 
High Court which were :. 

“ (1) Whether royalty on mines being capital revenue should not have been excluded in com- 
puting the total income determined for income-tax? (2) What should be the principle on which 
cost of management in collection of royalties is to be determined when there is a combined manage- 
ment covering both the zemindari collection of agricultural income and royalties of mines?” 

The Commissioner of Income-tax was of the opinion that the second question 
raised no question of law and should not be answered by the High Court. In fact, 
no argument was addressed by the assessee to the High Court thereon, and the 
High Court concurred in the opinion of the Commissioner of Income-tax. No 
further reference to that question need therefore be made. The assessee, Kumar 
Kamakshya Narain Singh Bahadur, is and was at all material times the proprietor 
of a revenue paying estate known as the Ramgarh Raj, bearing tauzi No. 28, in the 
Collectorate of Hazaribagh, being impartible and governed by the rule of primo- 
geniture. At the time of the assessment which is the subject-matter of this appeal, 
the estate was under the management of the Court of Wards the assessee being a 
minor. On roth August, 1937, the assessee attained his majority and the estate 
was released from the management of the Court of Wards. For the income-tax 
year 1937-38 the manager of the estate on behalf of the assessee made a return of 
the income of the assessee to the Income-tax Officer, District Hazaribagh, including 
a sum of Rs. 5,32,368-2-10 being royalties realised from lessees of coal mines under 
seven leases, each of them for a term of nine hundred and ninety-nine years, in the 
form of and on similar-conditions and covenants as those contained in three leases, 
that is to say: (1) A lease dated 5th April, 1919, between Alexander McNeil Walter 
the Manager of the Ramgarh estate under the Court of Wards Act (Act IX of 
Bengal Code, 1879) of the one part and Bokaro and Ramgur Limited of the other 
part; (2) a lease dated 25th March, 1925, between the said Alexander McNeil 
Walter and Bokaro and Ramgur Limited of the other part ; (3) a lease dated 12th 
April, 1927, between the said Alexander McNeil Walter of the one part and the 
Karanpura Development Company Limited of the other part. Under the terms 
of the leases, the lessees covenanted to pay to the lessors royalties on all steam coal, 
rubble coal, dust, hard and soft coke, gotten, manufactured and despatched, the 
lessee also covenanting that after certain dates as provided by the said leases minimum 
royalty should be paid on the terms and at the rates provided therein, in the event 
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of the royalties reserved and payable under the said leases not amounting to the 
figure of the minimum royalty. 


The Income-tax Officer of Hazaribagh assessed the assessee to income-tax on 
the income of the assessee including the coal mine royalties in the sum of Rs.76,286-9-0 
and to super-tax in a sum of Rs. 1,95,610-4-0. By a petition of appeal dated 15th 
September, 1937, the assessee appealed to the Assistant Commissioner of Income- 
tax on the following amongst other grounds: That according to law, rent and 
royalty on mines being capital revenue, that is value of the corpus, should be exempt- 
ed in assessing income-tax: ‘hat rent and royalty are in the nature of the price 
of coal and instalments of purchase money and hence not assessable to income-tax. 
By his order of 14th February, 1938, the Assistant Commissioner expressed the 
opinion that royalties should be included in assessing the income of the assessee and 
stated that 


“in order to constitute a sale a fixed price is always essential. But while the lessees are to pay 
royalties at a certain fixed rate per ton of coal extracted, the aggregate of such payments must not be 
less than a minimum sum in any year. This minimum has to be paid even if no coal is extracted. 
From this it follows that royalty is not the price of coal taken as the assessee contends.” 

The assessment was confirmed. By a petition under section 33 of the Act to 
the Commissioner of Income-tax the assessee prayed that the Commissioner should 
send for the record and that the order of the Assistant Commissioner be set aside 
and a fresh assessment be made, which petition was rejected. By an application 
under section 66 (2) of the Act the assessee required the Commissioner of Income-tax 
to refer the two questions set out above for decision of the High Court. On 23rd 
December, 1938, the Commissioner of Income-tax drew up a statement of the case 
exhibiting a specimen of the mining leases concerned referring these questions to 
the High Court, and expressed his own opinion upon them, which was, as regards 
the first question: (a) Receipts under leases in the terms of the -exhibit were rightly 
held by the appellate officer to be annual income and not capital instalments of a 
purchase price. ‘The High Court referred the case to a Full Bench (the Honourable 
Sir Trevor Harries, C. J., the Honourable Fazl Ali, J., and the Honourable Manohar 
Lall, J.) who were of the opinion that royalties received by the assessee were “income 
from other sources” within the meaning of sections 6 (vi) and 12 (1) of the Act, 
and were rightly assessed to income-tax by the taxing authorities. It is here only 
necessary to refer in detail to the material terms and covenants of one of the leases, 
namely, that dated 3rd April, 1919. The most material clause was as follows: 

“ This indenture witnesseth that in pursuance of the said agreement and in consideration of the 
salami or premium rupees thirty-seven thousand and forty (being at the rate of rupees forty) per 
standard bigha on nine hundred and twenty-six bighas in respect of the premises at or before the 
execution of these presents by the lessees paid to the lessor (the receipt whereof the lessor doth hereby 
admit and acknowledge) the lessor doth hereby grant and demise unto the lessees all and singular the 
underground coal mining rights of and-in all those the lands and premises specified in schedule 
hereto and which are hereinafter referred to as the premises and all the estate right, title,interest, claim 
and demand of the lessor unto and upon the same and every part thereof with full liberty and power 
to the lessees to search for work, make merchantable and carry away the coal there found and also 
liberty and power for the purposes aforesaid and all other purposes connected therewith to dig, sink, 
drive, make repair and use all such pit shafts, drifts levels water gates planes adits water-ways and 
air-ways and to form and erect engines machiney dressing floors buildings, workshops storehouses 
cottages godowns coke ovens furnaces brick-kilns lime-kilns erections and things and to form all 
such railways and tramways and other roads and communications spoil heaps and other conveniences 
in over and under the said lands as may be necessary in the premises. To hold the said premises 
hereby demised unto the lessees from the first day of November one thousand nine hundred and 
fifteen for the term of nine hundred and ninety-nine years subject to the right of determination herein- 
after contained yielding and paying therefor unto the lessor by monthly payments in each year (the 
first such payments to be made on the twenty-first day of December, one thousand nine hundred and 
fifteen the royalty on all coal and coke raised gotten manufactured and despatched from the said 
lands hereby demised at the rates following that is to say :—Four annas per ton on all steam coal, 
three annas per ton on all rubble coal and two annas per ton on all dust coal raised and despatched 
and eight annas per ton on all hard coke and six annas per ton on all soft coke manufactured and 
despatched.” 

The lease provided for payment of a minimum royalty at the end of any year 
in which royalties on coal raised and despatched should be less than a certain amount. 
It also contained the usual covenants and in particular that the lessees undertook to 

_-deliver up the mines in good order and condition at the end or sooner determination 
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of the term. It included a covenant by the lessor for quiet enjoyment and the 
lessees were granted liberty to determine the lease on certain terms. 'The lessors 
. were further entitled to enter upon the demised premises and to determine the 
lease on specified conditions if the royalties were not duly paid. The other leases 
were in terms similar for all purposes material to this appeal to the lease just referred 
to. The appellant’s main contention has been that on the true construction of 
the Income-tax Act, 1922, mineral royalties depending on the tonnage of minerals 
raised and despatched are not properly chargeable to tax because they are in their 
nature and quality capital, and are not “income?” or income derived from “‘ other 
sources” within the meaning of sections 6 and 12 of the Act. 


The Indian Income-tax Act of 1922, which was a consolidating Act, is both in 
its general framework and its particular provisions different from the English Income- 
tax Acts, so that decisions upon the English Acts are in general of no assistance In 
construing the Indian Act. But on some fundamental concepts reference may be 
to some extent usefully made to English decisions, in ‘particular as to the meaning 
of the word “income.” Under section 4, Indian Act, it is provided that the Act 
shall apply to all “income, profits or gains ” described or comprised in section 6, 
and arising in British India. Section 6 specifies six heads of income, profits and 
gains which are to be chargeable. Of these it is not disputed that the monies upon 
which the disputed charge has been assessed (if taxable as income under section 6), 
fall under the head ‘‘ other sources”. As to this head, section 12 enacts (1) that the 
tax payable by an assessee under that head is to be 

“in respect of income, profits and gains of every kind and from every source to which the Act 
applies (if not included under any of the preceding heads).” 

(2) Sub-section (2) provides that : f 

“ Such income, profits and gains shall be computed after making allowance for any expenditure 
(not being in the nature of capital expenditure) incurred solely for the purpose of making or earning 
such income, profits or gains, provided that no allowance shall be made of any personal expenses of 
the assessee.” 

Under the English Acts income which consists of mining royalties, was taxed 
under schedule A but according to the relevant rules of schedule D. Under the 
Indian Act the provisions of section 9 with reference to “property” (which is head IHI 
in section 6) are regarded as excluding royalties from being held to come under that 
head. Royalties cannot be regarded as “‘ profits or gains ’’ of a business. The 
sources of the royalties may properly be deemed to be the lessees’ covenants to pay 
them, and hence royalties fall under ““ other sources.” The appellant’s substantial 
argument is that the coal on his land is capital, and that the sums which he receives 
from time to time for each ton raised and despatched is a capital receipt, being the 
price given in exchange for the capital asset, as and when the property in each ton 
vests in the lessee. He supports this contention also on what he terms are the 
realities and equities of the position. These, as he urges, arise from the circumstance 
that the coal is a wasting property and is being gradually exhausted as each ton is 
raised and disposed of. He has also submitted, though not perhaps very strenuously, 
that whereas under the English Acts mines and income from them are expressly 
dealt with and are clearly therefore subjected to the tax, the position under the 
Indian Act is different in the respect that mining royalties are not expressly specified 
as taxable. He has also contended that their peculiar characteristics make the 
general words “income, profits and gains’ inapplicable to them, at least in the 
absence of their being expressly mentioned. 


The issue depends on the true interpretation of the word “income ” as used in 
the Act. Income is not only the most general word in section 6 of the Act, but is 
obviously a more appropriate term to be applied to mining royalties than ““ profit 
or gains.” In order to ascertain whether the word “income” applies to mining 
royalties, it is necessary to advert to the nature of a mining lease and the meaning 
of rent or royalties as used in a mining lease. A. question has been raised whether . 
the mining leases are leases within sections 105 to 108, Transfer of Property Act, 1882, 
or within the ordinary legal acceptance of that word in Indian Law. In their 
Lordships’ opinion, the leases are properly described as leases according to ordinary | 
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parlance and are within the terms of the sections referred to of the Act of 1882. 
At the same time, their Lordships do not regard this question as relevant to determine 
in the present case. 


The payments which under the leases are exigible by the lessor may be classed 
under three categories (1) the salami or premium; (2) the minimum royalty ; 
(3) the royalties per ton. The salami has been, rightly in their Lordships’ opinion, 
treated as a capital receipt. It is a single payment made for the acquisition of the 
right of the lessees to enjoy the benefits granted to them by the lease. That general 
right may properly be regarded as a capital asset, and the money paid to purchase 
it may properly be held to be a payment on capital account. But the royalties 
are on a different footing. The minimum royalty is only payable if in any year 
the royalties on coal raised and despatched are less than the sum fixed as the minimum 
“ royalty. This amounts to a species of annual guarantee : it does not.correspond 
to any coal in fact extracted and taken away : it is simply “ income ” flowing from 
the covenants in the lease, contingently on the lessees’ failure to take the minimum 
quantity of coal. It would be payable if in any year the lessees took no coal at all, 
or if the coal in the mine was completely exhausted before the termination of the 
lease. The minimum royalty is therefore in their Lordships’ judgment “income” 
and in no sense a payment on capital account. But the minimum royalty throws 
at least by analogy or contrast some light on the character of the royalties 
payable on each ton of coal. These in their Lordships’ judgment, for ‘reasons 
which will now be explained, constitute income, as the High Court at Patna has 
held in upholding the assessment. The appellant’s case was primarily based on 
certain observations made by Lord Cairns in Gowan v. Christie!. Lord Cairns 
said : 

“ for although we speak of a mineral lease, or a lease of mines, the contract is not, in reality, 
a lease at all in the sense in which we speak of an agricultural lease. There is no fruit; that is to 
say, there is no increase, there is no sowing or reaping in the ordinary sense of the term; and there 
are no periodical harvests. What we call a mineral lease is really, when properly considered, a sale 
out and out of a portion of land. It is liberty given to a particular individual for a specific length 
of time, to go into and under the land, and to get certain things there if he can find them, and to 
take them away, just as if he had bought so much of the soil.” 

Lord Cairns was there not considering the question whether royalties under 
such a lease were capital or income for purposes of taxation. The question was 
whether the lessee was entitled to be relieved from his contract because he could not 
work the minerals at a profit. The House of Lords held against the lessee. Before 
discussing that dictum of Lord Cairns, certain other authorities may be cited. 
In Coltness Iron Co. v. Black? there was a further discussion of the nature of a mining 
lease. The main question was whether the lessees could deduct from their gross 
annual receipts, which included profits from their coal mines, the cost incurred in 
sinking new pits. The House held that they could nòt, because these costs were 
not part of the working expenses but were capital expenditure. They further ` 
rejected the contention that some allowance should be made against the profits 
because the coal was being gradually exhausted in the course of earning these 
profits. This, so far as it goes, is a decision against the appellant’s argument. It is 
based on the English Taxing Acts under which mines are specifically assessed. 
Lord Blackburn, after quoting what Lord Cairns had said in Gowan v. Christie! went 
On to say: 

“But the argument that no income-tax should be imposed on what is, perhaps not quite accurately, 


called rent reserved on a mineral lease, because it is a payment by instalments of the price of minerals 
forming part of the land, any more than on the price paid down in one sum for the out and out pur- 
chase of the minerals forming part of the land, is, I think, untenable.” 

He further added in reference to the fact that the coal was being exhausted the 
following observations : 

“It has also been sometimes ‘argued that it is very unjust to tax at the same rate a terminable 
interest such as that in a mine, which must at some time be worked out, and a fee simple interest, 
which will endure so long as this world continues in its present state. I will not inquire whether 
this is just or not. There is much force in the argument on the other side, that if the interest is ter- 


1. (1873) 2 Scotch. App. 273 at 283. 2. (1881) 6 A.C, 315, 
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minable, so is the tax, and will cease when the interest ceases. But whether just or not, there can be 
no doubt that the same annual charge is imposed upon a terminable annuity and on one in perpetuity ; 
and, what seems harder, that the same annual charge is imposed upon a professional income, earned 
by hard labour, often extending over many years before any return is got, and, when earned, precarious, 
as depending on the health of the earner.” 

Now it is true that Lord Blackburn was dealing with the English statutes, 
which were clearly different from the Indian Act. Under that latter Act, the tax 
is on “income.” Mines are not specially mentioned as they are in the English Act. 
But if income is in fact derived from mines, it is to be taxed as much as “income” 
from any other source. The general term covers the specific instances. The 
grounds on which the appellant contends that the royalties are not “income” 
are that they are capital receipts from a wasting property. In principle, in their 
Lordships’ opinion both these points are disposed of by Lord Blackburn’s words, 
which depend on general principles, not on rules peculiar to the English Acts. 
Income, it is true, is a word difficult and perhaps impossible to define in any precise 
general formula. It is a word of the broadest connotation. Its definition has, 
however, been approached in recent decisions of this Board. ‘The first to which 
their Lordships think it is desirable to refer is Commissioner of Income-tax, Bengal v. 
Shaw Wallace and Co.1. Sir George Lowndes in delivering the judgment of the 
Board once more wisely emphasised the danger of using decisions on English Income- 
tax Acts in order to construe the Indian Act. He went on to give a definition of 
“income” as it is used in the Indian Income-tax Act. His definition was : 

“ Income, their Lordships think, in this Act connotes a periodical monetary return ‘ coming in’ 
with some sort of regularity, or expected regularity, from definite sources. The source is not necessarily 
one which is expected to be continuously productive, but it must be one whose object is the pro- 
duction of a definite return, excluding anything in the nature of a mere windfall. Thus income 
has been likened pictorially to the fruit of a tree, or the crop of a field, It is essentially the produce 
of something which is often loosely spoken of as ‘ capital.’ But capital, though possibly the source 
in the case of income from securities, is in most cases hardly more than an element in the process 
of production.” 

That definition was followed and in substance repeated in a decision of the 
Board delivered by Lord Russell of Killowen in Gopal Saran Narayan Singh v. Com- 
missioner of Income-tax, B.. & O.*. In that case the appellant, the assessee, had 
transferred an estate in consideration of a lump sum and of the discharge of certain 
debts and of the payment to himself for life of an annuity of Rs. 2,40,000. It was 
held that the annuity constituted “income” to the assessee during each year in 

-which it was paid. Lord Russell, adopting generally the definition already quoted, 
added the following important amplification : 

“ The word ‘income’ is not limited by the words ‘ profits’ and ‘ gains.’ Anything which can 
properly be described as income, is taxable under the Act unless expressly exempted.” 

It is not in their Lordships’ opinion correct to regard as an essential element 
in any of these or like definitions a reference to the analogy of fruit, or increase or 
sowing or reaping or periodical harvests. Lord Cairns (loc. cit.) used these expressions 
because he was distinguishing mineral leases from agricultural leases. Sir George 
Lowndes (loc. cit) speaks of “income” being likened pictorially to the fruit of a 
tree or the crop ofafield. But it is clear that such picturesque similes cannot be 
used to limit the true character of income in general, and particularly when it is 
constituted by mining rent or royalties. These are periodical payments, to be 
made by the lessee under his covenants in consideration of the benefits which he is 
granted by the lessor. What these benefits may be is shown by the extract from 
the lease quoted above, which illustrates how inadequate and fallacious it is to 
envisage the royalties as merely the price of the actual tons of coal. The tonnage 
royalty is indeed only payable when the coal or coke is gotten and despatched : 
but that is merely the last stage. As preliminary and ancillary to that culminating 
act, liberties are granted to enter on the land and search, to dig and sink pits, to 
erect engines and machinery, coke ovens, furnaces and form railways and roads. 
All these and the like liberties show how fallacious it is to treat the lease as merely 
one for the acquisition of a certain number of tons of coal, or the agreed item of 


a ee ee ad 
1. (1932) 63 M.L.J. 124: L.R. 59 I.A. 206: 2. (1935) 69 M.L.J. 190: L.R, 62 I.A. 207 ; 
IL.R. 59 Gal. 1343 (P.O). 1.L.R. 14 Pat. 552 (P.Q.). i 
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royalty as merely the price of each ton of coal. The contract is in truth much more 
complex. ‘The royalty is “in substance a rent ; it is the compensation which the 
occupier pays the landlord for that species of occupation which the contract between 
them allows °’ to quote the words of Lord Dennan in The Queen v. Westbrook}. 
He was referring to leases of coal mines, clay pits and slate quarries. He added 
that in all these the occupation was only valuable by the removal of portions of the 
soil, Itis true that he was dealing with occupation from the point of view of 
rating,but occupation has the same meaning in its application to matters of taxa- 
tion such as are involved in this case. 

There is, therefore, in their Lordships’ judgment, no real justification for treating 
the royalties as capital payments. They think that they are “income” within the 
meaning of the Act, whatever may be the exact definition of that word in the Act. 
Its appficability may, in particular cases, differ because the circumstances, though 
similar in some respects, may be different in others. Thus the profit realised on a 
sale of shares may be capital if the seller is an ordinary investor changing his securities, 
but in some instances at any rate it may be income if the seller of the shares is an 
investment or an insurance company. Income is not necessarily the recurrent 
return from a definite source, though it is generally of that character. Income 
again may consist of a series of separate receipts, as it generally does in the case 
of professional earnings. The multiplicity of forms which “income” may assume 
is beyond enumeration. Generally, however, the mere fact that the income flows 
from some capital assets, of which the simplest illustration is the purchase of an 
annuity for a lump sum, does not prevent it from being income, though in some 
analogous cases the true view may be that the payments, though spread over a 
period, are not income, but instalments payable at specified future dates of a purchase 
price. Such a case is illustrated by Secretary of State for India v. Scoble*. 
But, in their Lordships’ judgment, the royalties here are clearly income and not 
capital. They are periodical payments for the continuous enjoyment of the 
various benefits under the leases. The actual acquisition of the property in a 
particular ton of coal at the moment when the lessees have cut and taken away 
the coal is only the final stage. 

The authorities already cited and many others to the same effect show that the 
fact that the mines, which form an element in the consideration for the royalties, 
are wasting assets is irrelevant. The English cases are sufficiently collected and 
explained by the Court of Appeal in (1905) 1 K.B. 184 affirmed in the House of Lords, 
in Alianza Go. Lid. v. Bell?. That case states principles which are generally appli- 
cable in India as wéll asin England. Ifthe receipts are income, it is not material 
for tax purposes that that for which they are paid comes from a wasting property. 
If the payment ceases because the source ceases so does the tax. Once it is esta- 
blished that the royalties are income within the meaning of the Act it is not material 
that the mines are in course of being exhausted unless there is provided in the Act 
that there should be a deduction from the income on that particular ground. But 
there is under the Indian Act no provision for allowance for amortisation in respect 
of the minerals being exhausted. Indeed, where as here the lease is for 999 years, 
an attempt to quantify the appropriate allowance would be scarcely practicable. 
However, section 12 (2) already quoted in this judgment, expressly excludes allow- 
ances in respect of capital expenditure. Any ordinary expenditure incurred by 
the appellant in connexion with the leases, such as the cost of collection of the 
royalties, has been duly allowed. For these reasons which are substantially those 
given by the learned Judges of the High Court, their Lordships agree with them in 
their conclusions. Accordingly the appeal fails and should be dismissed. 

Their Lordships in doing so are in agreement with the current of judicial opinion 
in the Indian Courts. ‘They may start by citing the decision of the Calcutta High 
Court in Manindra Chandra Nandi v. Secretary of State*and the elaborate judgment 
of Mookerjee, J. at p. 283 which has never been dissented from in India. Similar 





1. (1875) 10 Q.B. 178, 18, 
2. (1903) A.C. 299. 4. (1907) ILL.R. 34 Cal. 257. 
"g. (1905) 1 K.B. 184 affirmed in 1906 A,C, 
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views were expressed in the comparatively recent cases in the Patna High Court to 
which full reference has been made in the judgments under appeal. Their Lordships 
do not think it necessary to repeat here what has been so fully explained in these 
judgments. It is enough here to say that their Lordships substantially agree with 
them. ‘They refer particularly to the judgment of Dawson-Miller, C.J., in Shiva 
Prasad Singh v. Emperor’, It may be added that on the question at issue, there 15 
no difference in principle between the effect of the Act of 1922 and its predecessor, 
the Act of 1886, in this matter. Their Lordships are of opinion that the judgment 
of the High Court should be affirmed and the appeal dismissed with costs. They 
will humbly so advise His Majesty. 

Solicitors for Appellant.—Douglas Grant and Dold. 

Solicitors for Respondent.—Solicitor, India Office. 

K.S. — Appeal dismissed. 


[PRIVY COUNCIL. ] 


[On appeal from the High Court of Judicature at Patna.] 


PRESENT :—LorpD RUSSELL OF KILLOWEN, Lorp WRIGHT, LORD PORTER, SIR 
GEORGE RANKIN AND SIR MADHAVAN Narr. 


Gouri Dutt Ganesh Lall Firm .. Appellants.* 
v, 
Madho Prasad and others .. Respondents. 


Contract—Foint family business—Debts due to a money-lender—Acknowledgment by person newly admitted 
as partner—Fresh advances to partnership and a reduction of rate of interest—Consideration—Liability of new 
pariner for earlier debts on the ground of novation. 

Civil Procedure Code (V of 1908), Order 6, rule 2—Legal inference from facts need not be set out in pleadings. 

M was taken in as a partner in a joint Hindu family business which was already indebted to a 
money lender in respect of the business, and on M’s acknowledging the liability, fresh advances 
‘were made to the new partnership and the rate of interest also was reduced. In a suit for the recovery 
of the sums due, j 

Held, that there was sufficient consideration for Ms undertaking to pay the firm’s liabilities. 
Even assuming that the further loans and reduction of interest formed no consideration, the novation 
constituted by substituting the fresh partnership for the previous family liability was enough of itself 
to form a sufficient consideration. 


, Madho Prasad v. Gouri Dutt Ganesh Lal, (1939) 20 P.L.T. 825 : A.I.R. 1939 Pat.323, reversed. 
The duty of a pleader is to set out the facts upon which he relies and not the legal inferences to 
be drawn from them. . 
. Appeal from a judgment dated 22nd February, 1939, of the High Court of 
Judicature at Patna (Manohar Lall and Chatterji, JJ.)§ on appeal from a judgment 
of the Subordinate Judge of Chaibassa. 


Sir Thomas Strangman and U. Sen Gupta for Appellant. 

J. D. Casswell and J. M. Pringle for Respondents. 

Their Lordships’ judgment was delivered by 

Lorp PORTER.—The appellants in this case, who were plaintiffs, in the suit, 
sought to recover a sum of Rs. 65,756-3-0 from two sets of defendants. They 
originally sued (1) Bhola Nath and his son Brij Behari who were members of a joint 
Hindu family and (2) Madho Prasad and his sons Sheo Prasad, Shrosagar, Ram- 
sagar and Gangasagar, who were also members of a joint Hindu family of which 
the first named was karta. In the Court of the Subordinate Judge of Chaibassa, 
the plaintiffs obtained a decree for Rs. 61,070-7-6 against both sets of defendants, 
and no question arises now as to the amount or the liability of the first set, though 
owing to the death of Bhola Nath the persons against whom the decree stands have 
undergone some change. So also in the case of the second set of defendants there 
has been a change of parties owing to the death of Madho Prasad, but it is admitted. 
that the other four are in the same position as their father and under the same but 





1. LLR. (1924) 4 Pat. 73. 
* P, G, Appeal No, 5 of 1942. 12th May, 1943. 
§ 20 PLT, 825 IA TR, 1939 Pat, 42344 
nd 
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no greater liability than he was. These defendants are content, if liable at all, 
to have the decree executed against them for such of the property as they will 
inherit from their father, feeling themselves bound to follow the doctrine of pious 
obligation of the sons to pay the father’s debts. The two families are most con- 
veniently referred to under the names of their original respective kartas, and their 
Lordships will deal with the first set under the name of Bhola Nath and the second 
under that of Madho. The question which has to be decided is whether Madho 
and his family are liable as well as Bhola Nath and his sons. 


The appellants are a firm of money-lenders carrying on business at Kharagpur 
in the district of Midnapur in Bengal and at Jugselai in the district of Singhbhum 
in the then Province of Bihar and Orissa. Madho had been for many years in the 
service of the Bengal Nagpur Railway, but after a year and a half’s furlough finally 
retired at the end of 1926. Prior to 1st April, 1924, he had been interested with | 
a younger brother Ramdas Prasad in a contracting business at Panposh, but in that 
year Ramdas died and the business passed to another contractor until 1926 or 1927 
when Bhola Nath and Madho ran it in partnership for a year or two. Meanwhile 
Bhola Nath undertook other ventures, in particular (a) in 1923, a contract business 
at Chakradharpur which came to an end in 1924 or 1925 ; (b) in 1924 mining works 
at Amghat which closed in 1925; (c) in 1923 he obtained a prospecting licence at 
Jharbera from the Chief of Gangpur State. This was followed by a lease of dolomite 
and limestone lying under Jharbera for 30 years granted to one B. K. Sanyal and 
Bhola on 11th September, 1925. Sanyal seems to have taken no active part in the 
business. For these various undertakings loans were obtained from the plaintiffs, 
generally at 2 per cent, per month, accounts being taken at each Dewali day, a 
Hindu autumn festival, and the sum then found due for capital and interest carried 
forward as the next year’s principaldebt. ‘These accounts in the ledgers dealing with 
this business stand for the first two years in the name of Bholanath with varying 
addresses: for the next two years in the names of Bhola Nath and Brij Behari.. 
During this period interest was charged at 2 per cent. per mensem. On 26th 
October, 1927, a fresh account was opened and a document prepared which with 
its heading must be set out in full. ` 


7 
“ Khata account of Madho Prasad and Bholanath Brij Behari at present residing at Panposh 
dated the rst Katik Sudi 1984 Sambat. 
26th October, 1927. l 
Rs. A. P. 
After adjusting the accounts in presence of each other rupees forty-seven thousand 
and six hundred and thirty-seven and three annas and three pies was found due on the 
Ist Khatik Sudi 1984 Sambat corresponding to date 26th October, 1927, interest to h 
run thereon at Re. 1-8-0 per cent. per mensem + 47,037 3 3 
[Signed on 4 anna stamp]. 
Madho Prasad Bholanath Brij Behari by the pen of Bholanath. 


dated 26th October, 1927. < Written on 28-12-27.. 
. [Signed] Madho Prasad, by my own pen. 
~ Dated 26th October, 1927. Rupees forty-seven thousand and six hundred and nee ee 
thirty-seven, annas three and pies three carrying interest at Re. 1-8-0 per cent. a 47,637 3 3 
Signed on 19th March, 1938. 
Drew Rupees seven thousand for paying royalty to the State .. 7,000 O0 6 
Date, 19th March 1938. [Signed], Madho Prasad, by my own pen. 
Signed, Bholanath, Brij Behari, by the pen of Bholanath dated 19th March, 1938. 


Rupees Seven thousand for paying royalty. 


The first entry in this document was, as appears on its face, signed by Bholanath 
on behalf of both parties on 28th December, 1927: the second and third by Madho 
on 19th March, 1938, and the third by Bholanath on the same date. It is upon 
its terms that the appellants founded their case before their Lordships’ board. Its 
form and implication will be considered later. Meanwhile it is only necessary to. 
say that the entry is found in the plaintiffs’ hatchita for 1927-29, that is, a book 
kept specially for accounts written or corrected by the hand of those signing them. 
At the same time the appellants opened a new ledger account headed Madho Prasad 
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Bholanath Brij Behari, Thikadars of Panposh with Rs. 47,637-3-3 as the opening 
debit balance. This account continued in the names of Madho Prasad Bholanath 
and Brij Behari until the present suit was commenced. About a year after it had 
been opened Madho, in response to a number of demands from the plaintiffs, paid 
them a sum of Rs. 16,000. At one time it was contended by him that this payment 
was in respect of another separate account which he owed to them, and indeed 
he set up the payment in answer to a claim in another suit by the plaintiffs, No. 109 
of 1930, but the contention was decided against him by the Subordinate Judge of 
Midnapore and this decision was affirmed by the High Court of Calcutta on appeal. 
There is no further debt owing by him to them to which the payment could be 
attributed other than that now in question. 


On 5th September, 1930, the plaintiffs filed the present suit claiming that 
Madho was a partner of Bholanath in the Jharbera business from its inception in 
1923, but they also pleaded in para. 10 of their plaint that there was an adjustment 
of accounts up to 26th October, 1927, and Rs. 47,637-3-3 was found due by the 
defendant firm (that is, Bholanath, Brij Behari and Madho), that the last-named 
acknowledged his joint liability along with the other two to the extent claimed and 
requested the plaintiffs to open an account in the three joint names and square up 
the previous account standing in the names of the first two. They then went on to 
plead that Bholanath attended their office on 28th December, 1927, and executed 
the hatchita and that Madho came with Bholanath on 19th March, 1928, signed 
the hatchita himself, and borrowed a further sum of Rs. 7,000 for which both signed 
as appears from the extract given above. By para. 13 of the plaint it was pleaded 
that the plaintiffs therefore dating the cause of action from 28th December, 1927, 
and 1gth March, 1938, the dates of acknowledging the loans in writing, pray for a 
decree for Rs. 65,756-3-0. To this plaint Bholanath after certain defences now 
immaterial admitted in his written statement the signatures in the hatchita, com- 
plained that contrary to their promise the plaintiffs had failed to finance the business 
sufficiently, and that accordingly they (that is, Bholanath and Brij Behari) had had 
to take Madho into partnership and asked for an account. In para. 16 they give 
14th April, 1927, as the first date at which Madho affixed his signature in the 
hatchita account of Bholanath with the plaintiffs. 


Madho on the other hand denied liability for the loans, stated that his first 
signature in the hatchita, purporting to be signed on 19th March, 1928, was a 
forgery, admitted the second signature, but said it did not amount to an undertaking 
to be liable for the rupees 7,000, alleged that the sum of Rs. 16,000 had been paid 
on account of the other debt above referred to which he owed the plaintiffs, and 
pleaded in para. 10 that Bholanath being unable to defray the expenses of the business 
applied to him for funds on condition of taking him as partner with a g annas 
share, and that he, Madho, having accepted the offer began to contribute money 
from April, 1926. The first contention therefore of the plaintiffs at the trial was 
that Madho was a partner from the start of the business in 1923, and of Madho 
that he never was interested in it because no partnership had ever been concluded 
and that he was not liable in respect of his alleged signature in the hatchita since 
that was a forgery. In the Court of the Subordinate Judge the plaintiffs succeeded 
on their main case, the Court holding that Madho was a partner from 1923 and 
was liable jointly and severally with Bholanath for the sum claimed subject to 
certain modifications reducing it to Rupees 61,070-7-6. The material issues as 
settled by the learned Subordinate Judge were : 

“ (5) Was Madho a partner before April, 1926. If not is he liable for items alleged to be 
advanced before that date? (6) Is the whole or any part of the claim a partnership debt. If not 
are all the defendants liable? (8) Whether the sum of Rs. 16,000 was correctly credited in the 
plaintiffs’ accounts. Can the sum be legally appropriated to the account on which the present suit 
is based? (9) Whether any writing on the hatchita dated 19-3-28 was a subsequent interpolation 
as alleged by this defendant? (ro) Did this defendant acknowledge any liability by his signature 
and writing dated 19-3-38 ?” 

On these matters, the plaintiffs’ moonib gave evidence that moneys were 
advanced from 1923 in respect of Jharbera to Bholanath at the request of Madho 
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and this statement was corroborated by the deposition of Ganesh Lal, a partner 
in the plaintiff firm, who had died before the hearing. Brij Behari also gave evidence, 
but he alleged that Madho had not been taken into partnership until 1926. Madho 
was also called. In chief he stated : 


“ I never accepted liability for any money advanced in name Bhola Brij Behari. Bhola asked 
me for advances for Jharbera concern in 1925 or 1926. I agreed on interest at g per cent. and that 
9 annas share in the concern would be allotted to me. The terms were not reduced to writing. 
I agreed to pay up the bills for work done only. My first payment was for Rs. 1,000 in 1926.” 

He said, however, that thissum was borrowed for Bhola and denied his sig- 
nature in the hatchita in respect of the sum of Rs. 4.7,637-3-3. In cross-examination 
he further said: 


“ I have khatas and bills showing disbursements on Jharbera. ‘They will show the date on which 
I became partner. These are not filed. These khatas are from 1926,” 


On this evidence and upon examination of the hatchita the Subordinate Judge 
found that Madho was interested in the Panposh and Jharbera businesses in the 
name of Bhola from the beginning and also in the Amghat business, that money 
commenced to be advanced in the name of Bhola at the instance of Madho, that 
Madho signed the entry in the hatchita for Rs. 47,637-3-3 on 19th March, 1938, 
and undertook liability for the sum of Rs. 7,000 for which he also signed on that 
date. That the plaintiffs’ books had not been tampered with and that the payment 
of Rs. 16,000 was made by Madho for credit of the Jugsélai account, that is, his 
joint account with Bhola, From this decision Madho appealed, and the appeal ` 
was originally heard by Manohar Lall and Chatterji, JJ. Both learned Judges 
agreed with the Subordinate Judge in holding (1) that the signatures of Madho were 
genuine ; (2) that Madho was a partner with Bholanath and Brij Behari; (3) that 
Madho was liable for the sum of Rs. 7,000. Of these findings the last is not now 
in dispute and the other two are concurrent findings of fact and therefore will 
be followed. by their Lordships. The two Judges, however, differed as to the time 
at which they found Madho to have become a partner : Manohar Lall, J., believing 
it to have been in October, 1926, and Chatterji, J., in April, of the same year. 
This divergence is not, however, of much importance since the representatives of 
the appellants were content to accept the later date unless the board was of opinion 
that Madho had been a partner from 1923. They differed also as to the intention 
and effect of Madho’s signature to the hatchita in respect of the sum of Rs. 47,63 7-3-3 
and as to whether if Madho’s signature imported a promise to pay there was any 
consideration for such a promise. 

Manohar Lall, J., held that its only effect was to acknowledge the correctness. 
of the figure and that even if it constituted a promise there was no consideration for it, 
whereas Chatterji, J. considered that the signature imported a promise to pay and 
that there was consideration both in Indian and English law in the opening of the 
new account with the addition of fresh parties and the reduction in the rate of 
interest. He further held that under section 2 (d), Indian Contract Act, it sufficed 
if consideration moved to the promisor from anyone whether from the promisee or 
any other person, and that here consideration did move from Bholanath to Madho. 
Curiously. enough neither learned Judge specifically’ mentions the payment. of 
Rs. 16,000, though it is of course implicit in Chatterji, J.’s finding that it was paid 
on the Jugselai account which otherwise would have been in debit by that amount 
beyond what was claimed. Having regard to the divergence of view between the 
two Judges, the matter was referred to Fazl Ali, J. That learned Judge agreed 
with Manohar Lall, J. in thinking that there was no consideration for Madho’s 
promise. In his view the addition of Madho as a partner did not create a fresh 
contract by novation and he also apparently concurred in finding that Madho 
by his signature merely confirmed the correctness of the figure but made no promise 
to pay the debt. He appears to have found the decision one of difficulty and 
largely to have been influenced by the fact that the plaintiffs’ main case, which 
was that Madho had been a partner from the start, had failed. He expressed the 
view that in these circumstances the Court should not be astute to find another 
case for them, and that the mere signing of thé hatchita did not necessarily involve 
their: success., -- MAN KR eatr e ee KN 
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As a result of Fazl Ali, J.’s decision the other two Judges gave final judgment 
on 23rd February, 1939, in favour of the respondents. They pointed out that the 
acknowledgment in the hatchita had been held not to be binding on Madho, so 
that no part of the debt so acknowledged could be legally enforceable by the plaintiffs 
against that defendant, and therefore no part of the payment of Rs. 16,000 could 
be appropriated against that debt. It must, therefore, they said, necessarily be 
applied to the debt of Rs. 7,000 which was borrowed on 1gth March, 1928. But, 
they added, this debt including interest falls far short of Rs. 16,000. It is true, 
they continued, that in their previous judgments they had held the defendant 
Madho liable for Rs. 7,000, but the question of the Rs. 16,000 had not then been 
at all gone into, and, in view of the decision of the learned Judge they were bound 
to give effect to the contention that the payment of the Rs. 16,000 must be applied 
to the debt of Rs. 7,000. The result was that they held the plaintiffs not entitled 
to any relief against.the respondent Madho. 


It will. be observed that though a partnership has been held to have existed 
between Bholanath and Madho from sometime in 1926 and was acknowledged in 
evidence by both the respondents, yet its terms were ill-defined. Indeed it appears 
that shortly after the Rs. 7,000 were borrowed some difference arose between the 
two sets of defendants as a result of which Madho at one time refused to advance 
further money, that attempts were made to reconcile the two parties and to agree to 
terms of partnership, and that a partnership agreement bearing as its only date the 
year 1929 was actually drafted but never signed. It contained, however, according 
to Madho, the terms agreed and in particular he said in his evidence that, as provided 
in the document, he had agreed to pay the expenditure of Bhola at Jharbera, as 
found when an account was taken, up to the limit of 1} lakhs. From an examination 
of the proposed terms, it further appears that Madho agreed to deposit in the 
bank a sum of Rs.. 75,000 within 15 days. In these circumstances it was argued 
on behalf of the appellants in the first place that the Subordinate Judge was right 
in finding that Madho was a partner in the Jharbera venture with Bholanath from 
the start in 1923. The point was not very strongly pressed and their Lordships 
are of opinion that the better and certainly the safer conclusion is that the partner- 
ship did not begin before 1926 and probably not before October, in that year. 


This leaves the question whether Madho made himselfliable for the Rs. 46,737-3-3 
and Rs. 7,000 with interest by signing the hatchita, that is, whether a promise to 
pay is the natural inference to be drawn from his action and whether, if it be, there 
was consideration to support the promise. The appellants maintained that the 
signing did import such a promise. Prima facie, this is so and indeed the respondents 
did not contend otherwise. But they said that was not the plaintiffs’ case either 
as pleaded or as given in evidence. The only case made, the respondents averred, 
was that a partnership existed from, the start, that Madho concealed his interest 
from -the public so long as he was in the employment of the railway, but declared 
it after his retirement, and that he undertook no fresh liability by signing the hatchita, 
but merely acknowledged a liability which existed all along. That story, they said, 
had been disbelieved and it was not for the Court or the board to make a fresh 
case. In particular they argued that Madho was unlikely to have intended to 
make or in fact to have made himself liable for the personal account of Bhola and 
his son in respect of expenses incurred or that may have been incurred at Kharagpur, 
Panposh, Amghat, or Jharbera,‘or all or any of them. They urged that the sig- 
nature in the hatchita may well have been, as Manohar Lall, J. thought and 
Fazl Ali, J. considered possible, merely ‘a confirmation that Rs. 47,637-3-3 was 
the liability which Bholanath had incurred before Madho joined him or even that 
the signature was inserted for the purpose of ensuring that Madho who had no 
other proof of his partnership should obtain it in this way. 


. Their Lordships do not find themselves able to accept these arguments. As 
appears from his evidence, Madho was under an obligation to repay Bholanath’s 
indebtédness to the extent of Rs. 1,50,000 so far as incurred for Jharbera. It is 
true that the indebtednéss of Rs. 47,637-3-3‘may have included money borrowed 
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for purposes other than the Jharbera business, but the account in which it appeared 
had been credited with payments of money derived from these other businesses 
for which the borrowings were made, and therefore it may well have been and the 
parties may have recognised that in taking an account, the total sum or indeed 
much more had been spent on Jharbera and not repaid. In such circumstances 
Madho may well have been willing to undertake a liablility for a sum which would 
almost certainly prove to be less than that which he had undertaken to provide. 
Nor does it seem likely that the signature was obtained or given merely to verify 
the sum owing by the old firm when the new partnership commenced. ‘That is 
not the object of signing a hatchita and in any case it is quite inconsistent with the 
heading of the document which presupposes a liability in the new firm and purports 
to contain its verified account. Moreover, such a conclusion leaves the payment 
of the Rs. 16,000 unexplained. On this supposition the only sum for which Madho 
was responsible was Rs. 7,000 with interest, a sum amounting at most at the date of 
payment to Rs. 9,000. Their Lordships cannot believe that the extra Rs. 7,000 
would have been paid except in respect of a larger debt then actually due, and the 
only possible larger debt to which the payment could be attributed is that of the 
Rs. 47,637-3-3. The suggestion that Madho signed for the purpose of establishing 
the existence of a partnership is even more improbable. His own signature would 
be of little value and ex concessis he already had that of Bholanath, which was all 
that he required. ; 


A more formidable argument is that this case was neither pleaded nor proved. 
The claim made in paras. 10and 1g of the plaint.when read together was said still 
to depend on the establishment of a partnership from 1923 and the allegation as 
to the hatchita and the signatures contained therein to be made merely to escape 
from a counter-allegation that the debt was statute-barred, and not for the purpose 
of establishing a substantive claim. In India, however, as in Engliand, the duty 
of a pleader is to set out the facts upon which he relies and not the legal inferences 
to be drawn from them. In India the Order is Order 6, rule 2, and their Lordships 
think sufficient circumstances have been set out in para. 10 to justify a finding that 
Madho by signing the document undertook liability to pay the sum now claimed. 
In their Lordships’ view that is the natural and, indeed, the inevitable conclusion 
to be drawn from the signing of the hatchita.’ There was ample evidence that 
he became a partner and their Lordsbips see no reason for thinking, as was suggested 
to them, that he was not in fact a partner, though he supposed himself to be so. 
All the circumstances, amongst which may be classed his 9 anna share and his 
statement that the money found for Jharbera was for the work and not on loan, 
point to this conclusion. But, it is said, even though it be held that Madho signed 
the hatchita because he intended, or at any rate might be supposed to have intended, 
to make himself liable, yet the appellants can take no advantage of that fact since 
they placed no reliance upon it. Their allegation, it is pointed out, was. that 

Madho was liable all along and that from the start they only advanced money 
on the strength of his liability. Indeed, their moonib said in evidence : 

“I cannot give any reason for adding the name of Madho in the khata. Madho asked us to do 
so. We would not have added had he not requested—he did not give any reason.” 

And again : é 

“ We did not try to get the signature of Madho on it, (i.e., the hatchita). If Madho did not come 
for the Rs. 7,000 on 19th March, 1928 his signature would not have been there and the chita would 
have been without it. We did not think it essential to get his signature.” 

Moreover, in the deposition of Ganesh Lall who had been the senior member 
of the plaintiff firm but died before the suit in respect of the other loan made to 
Madho was heard, but whose deposition was put in evidence both in that suit 
and in this, it is stated : a 

“© If Madho Prasad did not sign this hatchita on 19th March 1938, we could still have made 
him liable for the Rs. 47,637 odd.” 

No doubt it is true to say upon this evidence that the plaintiffs did not think 
that they were getting a fresh promise by Madho that he would beyresponsible for 
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that sum, but they were confirmed in their view that his liability had always existed. 
That view was not justified as to the past, but after the signature of the hatchita 
it was justified and thereafter they continued to lend to the partnership as then 
constituted under the belief that‘ Madho was their debtor In their Lordships’ 
opinion, it is clear that if they had then been told that Madho would not be liable 
for the past debts of the firm or responsible for the future they would have ceased 
to finance the firm, would have refused to lend the Rs. 7,000 and would not have 
consented to reduce the interest from 2 per cent. per month to 13 per cent. 


Admittedly the plaintiffs’ contention that the loans had all along been advanced 
at the instance of Madho and on the faith of his promise to pay, was negatived by 
the High Court though believed by the Subordinate Judge, but their alternative 
contention was still open. It is no answer to say that their evidence as to Madho’s 
request or promise was disbelieved. It must be remembered that the case which 
they came to meet was not that Madho’s signature did not make him liable or 
that it was merely given to verify ‘the amount of the indebtedness of Bholanath 
up to date. They were not dealing with a contention that Madho signed only to 
protect himself against an exaggerated claim upon the partners he was joining but 
with an allegation that the signature was a forgery fraudulently made in order 
to establish a liability which never existed. If their evidence was not accepted, 
Madho’s testimony was at least as flatly rejected. In their Lordships’ view, Madho’s 
promise to answer for the debt of Rs. 47,637-3-3. is clearly established. If then 
Madho undertook to pay both this debt and also the freshly borrowed sum of Rs.7000 
' with interest at the agreed rate, it has to be determined whether there was any 
consideration to support his promise. In England the consideration relied upon 
would have to move from the promisee to the promisor: See Tweddle v. Atkinson’. 
It is, however, suggested on behalf of the appellants that in India it suffices if con- 
sideration moves from anyone, or at any rate from anyone connected with the trans- 
action, to the promisor. In this proposition, section 2 (d), Indian Contract Act 
is relied upon. Its terms are: 


“ When at the desire of the promisor the promisee or any other person has done or abstains from 
doing or does or abstains from doing or promises to do-or abstain from doing something, such act 
or abstinence or promise is called a consideration for the promise.” 

In this case Madho is said to have obtained the promise of a partnership as 
the condition of his liability. And this promise, though from a person other than 
the plaintiffs who were the promisees is said to be sufficient consideration for his 
undertaking to pay the debt of Rs. 47,637-3-3. The exact limits to be placed upon 
this provision in the Act have never been defined, and their Lordships do not 
find it necessary in the present case to determine what they are, since in their opinion 
there was ample consideration moving from the appellants to Madho so as to make 
his promise legally enforceable. ‘The indebtedness, which had previously been 
that of Bholanath and Brij Behari as a joint Hindu family, was now transferred 
to the joint and several liability of them and Madho, and in addition the sum of 
Rs. 7,000 was lent to the new partnership and the interest reduced from 2 per cent. 
to 14 per cent. per month. But, it is said, the two latter matters were no part of the 
consideration given or accepted to bind the bargain. Their Lordships are not 
persuaded that the plaintiffs would have been content to continue and increase 
their loan unless they had been assured of the liability of Madho. But even assuming 
the making of further loans and reduction of interest formed no consideration, 
yet they think that the novation constituted by substituting the fresh partnership 
for the previous family liability is enough of itself to form a sufficient consideration. 
It was sought to establish the proposition that English and Indian law differed in 
this respect. In England, it was admitted, such a novation would afford good 
consideration for the promise. There was the change from a single to a joint 
indebtedness. But In India, it was said, a different principle applied. There 
it is not necessary to sue joint debtors jointly, nor can one joint debtor insist on 
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having the other joined in an action brought against him by his creditor. Such 
is the result of section 43, Indian Contract Act, which enacts : 

“ When two or more persons make a joint promise, the promisee may, in the absence of express 
agreement to the contrary, compel any one or more of suth joint promisors to perform the whole of 
_ the promise.” 

Similarly, section 25, Indian Partnership Act, provides : 

“ Every partner is liable, jointly with all the other partners and also severally, for all acts of the 
firm done while he is a partner.” ; 

In the present case 1t was submitted the promisee forebore nothing in conside- 
ration of obtaining a fresh partner who should assume responsibility for the debt. 
The original debtor was still liable to the full extent and nothing had been given 
up: all that had happened was that the promisee had acquired someone else to ` 
answer his debt. But the bringing about of a joint liability is not the only result 
.of two persons entering into partnership, whether in England or India, and being 
accepted as debtors by the former creditors of one of them. For instance, the 
partnership assets would have to be taken in execution before the private assets 
of the individual partners were touched and the separate property of any partner 
is applicable first in the payment ofhis separate debts and the surplus only is available 
for the payment of the debts of the firm. (See section 262, Indian Contract Act, 
now reproduced in section 49, Indian Partnership Act, 1932). To that extent 
the liability of the original debtor had been changed, and, in their Lordships” view, 
a fresh and different liability had been substituted for that which formerly existed. 
That novation may in India as in England constituté a good consideration for a 
fresh promise appears from section 62, Indian Contract Act, when it says : 

“ If the parties ‘to a contract agree to substitute a new contract for it or to rescind or alter it the 
original contract need not be performed. . 

In addition to this, as has been pointed out, there is the change in the interest 
charged and the taking of the sum of Rs. 7,000 ; both of which in their Lordships’ 
view would alone have furnished sufficient consideration. In the opinion of the 
board, therefore the signing of the hatchita constituted a promise on the part of 
Madho to pay the sum of Rs. 47,637-3-3, and there was consideration for that 
promise as there was for the debt of Rs. 7,000. Accordingly, Madho was, and his 
sons are, liable to the plaintiffs to the extent of the estate which passed to them on 
his death. Their Lordships will humbly advise His Majesty that the appeal should 
be allowed and the judgment of the Subordinate Judge restored. The respondents 
must pay the costs of the hearing in the High Court and before their Lordships’ 
board. 

Solicitors for Appellant: Douglas Grant and Dold. 


Solicitors for Respondents: Hy. S. L. Polak and Co. 
K.S. — Appeal allowed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :—SIR ALFRED HENRY LIONEL Leac, Chief Justice, Mr. JUSTICE 
LAKSHMANA RAO AND MR. JUSTICE KUPPUSWAMI AYYAR. 


N. M..S. S. Subramanian Chettiar .. Appellant* 
v. 
S. M. A. M. Arunachalam Chettiar and others ... Respondents. 


Registration Act (XVI of 1908), section 49, proviso—Unregistered document affecting immoveable property 
Sufficiency to support a suit for specific performance. _ 3 

Specific Relief Act (I of 1877), sections 12, 13 and 14—Vendee’s suit for recovery of purchase money—Is a 
suit for specific performance. 

An unregistered document affecting immoveable property may be received as evidence of the 
contract and is sufficient to support a ‘suit for specific performance. 

Observations to the contrary in Venkatadri Somappa v. Official Receiver of Bellary, (1938) 2 M.L.J. 
362, dissented from. l 


* Appeal No, 176 of 1942, 28th July, 1943: - 
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__ A suit by the vendor for the recovery of the purchase consideration is a suit for specific performance 
within the meaning of chapter II of the Specific Relief Act. 
Veerasalingam v. Sathiraz,-(1908) 19 M.L.J. 220, relied on. 


Appeal against the decree of the Court of the Subordinate Judge of Devakottai 
dated 8th December, 1941, in O. S, No. 108 of 1940. 

B. Sitarama Rao and M. S. Vaidyanatha Ayyar for Appellant. 

K. Rajah Ayyar, V. Rajaraman, V. Ramaswami Ayyar and R. Venkatachari for Res- 
pondents. 

The Judgment of the Court was delivered by 

The Chief Fustice—This appeal has been placed for hearing before a Full 
. Bench, as it involves the consideration of certain observations contained in the 

judgment of this Court in Venkatadri Somappa v. O fficial Receiver of Bellary) to which 
exception has been taken. 

The appellant filed a suit in the Court of the Subordinate Judge of Devakottai 
to recover the sum of Rs. 14,186-15-9 which he claimed to be due to him under 
a deed dated 15th August, 1937. This deed admittedly purported to release the 
plaintiff’s interests in immovable properties situate in Burma, where there is a 
Registration Act similar to the Indian Registration Act. The deed was not regis- 
tered and consequently the defendants objected to its being admitted in evidence. 
Their objettion was upheld by the Subordinate Judge, who consequently dismissed 
the suit. The appeal is from this decision. The appellant says that his suit was a 
suit for specific performance of an agreement for the payment of the consideration 
for releasing his interest in the immovable properties of the firm and by virtue of 
the proviso to section 49 of the Registration Act he was entitled to produce the 
document in evidence in support of his claim. 

The plaintiff, the first, second, fourth and fifth defendants, and the father 
of the sixth and seventh defendants were partners in a money lending business 
carried on in Burma under the vilasam of S. M. A. RM. This.partnership was 
dissolved in the year 1937. After the dissolution, the same business was carried 
on by the first, second and fourth defendants and the first and second defendants 
were left in possession of all the immovable properties which formed part of the 
assets of the original partnership. The deed of the 15th August, 1937, provided 
for the terms of dissolution so far as the plaintiff was concerned. ‘The deed recites 
that he had released his interest in the assets which were described and which: 
included land and houses belonging to the partnership. It also recites that he had 
by a hundi paid a sum of Rs. 18,950 as his share of the losses which the business 
had incurred. After making this payment, he was entitled to the sum of Rs. 12,534- 
13-3, which the first and second defendants were to pay to him. ‘The deed further 
provides that the plaintiff shall execute at the expense of the first and second 
defendants a formal deed releasing to them his interest in the assets and have that 
registered. 

On the 12th August, 1939, the first and the second defendants tendered to 
the plaintiff for execution and registeration a deed of release ; but, they had not 
paid to him the sum of Rs. 12,534-13-3, which was due to him under the deed of 
the 15th August, 1937, nor was any mention of this sum made in the document 
tendered to him. The Subordinate Judge held that in these circumstances the 
plaintiff was justified in refusing to execute the document, and here we agree with 
the Subordinate Judge. At all material times between the 15th August, 1937, 
and the early part of 1942 when the Japanese invaded Burma, the first and second 
defendants were in possession of the assets of the old partnership. The plaintiff 
filed this suit on the 14th August, 1940, and in his plaint expressed his willingness 
to execute the further deed contemplated.by the agreement of the 15th August, 1937, 
if presented to him. The first and second defendants have not tendered any deed 
for execution, apart from the one which he rightly refused to sign in 1939. 

We consider that the Subordinate Judge erred in not treating the suit as one 
for specific performance and admitting the deed of 15th August, 1937, in evidence. 


1, (1938) 2 M.L.J. 362. 
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Section 49 of the Registration Act states that no document required by section 17 
or by any provision of the Transfer of Property Act, 1882, to be registered shall 
affect immovable property comprised therein or be received as evidence of a 
transaction affecting the property, unless it has been registered but there is a proviso 
which reads as follows : 

“ Provided that an unregistered document affecting immoveable property and required by 
this Act or the Transfer of PropertyAct, 1882, to be registered may be received as evidence of a contract 
in a suit for specific performance under Chapter II of the Specific Relief Act, 1877, or as evidence 
of part performance of a contract for the purpose of section 53-A of the Transfer of Property Act, 
1882, or as evidence of any collateral transaction not required to be effected by registered instrument.” 
This proviso was inserted in the section by the Transfer of Property (Amendment) . 
Supplementary Act, 1929, as the result of the decision of the Privy Council in 
James Skinner v. R. H. Skinner1, ‘The proviso makes it perfectly clear that an 
unregistered document affecting immovable property may be put in evidence in a 
suit for specific performance. If the document is put in evidence and embodies 
the contract between the parties, it is sufficient to support the claim. 

In the judgment in Venkatadri Somappa v. Official Receiver of Bellary?, it was said 
that it is well settled law in this presidency that an unregistered document of a 
transfer is not of itself sufficient to support a suit for specific performance of an 
agreement to transfer and stress was laid on the fact that there it was not established 
that a separate agreement to mortgage was entered into prior to the execution of 
the mortgage deed in suit. The decisions of this Court which preceded. the intro- 
duction of the proviso to section. 49 no longer have application, and we do not 
agree that an unregistered instrument affecting immovable property is not sufficient 
to support a suit for specific performance. In such a suit, the production of the 
document and its proof will be sufficient to support the plaintiff’s case if it embodies 
the whole agreement between the parties and there are no other factors to be taken 
into consideration. The proviso in express terms says that it may þe received as 
evidence of a contract in a suit for specific performance. The Subordinate Judge 

refused to treat this as a suit for specific performance, because he was of the opinion 
that the plaintiff had not stamped his plaint with stamps of the proper value. He 
considered that the suit should have been valued at Rs. 31,000, which stood to the 
credit of the plaintiff, in the books of the partnership. The Subordinate Judge 
has misunderstood the position. Out of this Rs. 31,000—the éxact figure mentioned 
in the deed is Rs. 31,484-13-3—Rs. 18,950 had been allocated in discharge of the 
plaintiff’s share of the losses incurred in the working of the partnership. All that 
the plaintiff was entitled to under the deed was the payment of Rs. 12,534-13-3 with 
subsequent interest and the plaintiff stamped his plaint on this amount. 

If a suit for the recovery from the purchaser of the consideration for the transfer 
of the property bought is a suit for specific performance within the meaning of Chap- 
ter II of the Specific Relief Act, then this 1s certainly such a suit. An examination of 
sections 12, 13 and 14 of the Specific ReliefAct leaves no room for doubt that a suit 
by the.vendor for the recovery of the purchase consideration is a suit for specific 
performance. Section 12 of the Specific Relief Act, which is the first of the sections | 
in the Second Chapter of the Act says, ud 

“ Except as otherwise provided in «this Chapter, the specific performance of any contract 


may in the discretion of the Court be enforced— 

(a) when the act agreed to be done is in the performance, wholly or partly, of a trust ; (b) when 
there exists no standard for ascertaining the actual damage caused by non-performance of the act 
agreed to be done ; (c) when the act agreed to be done is such that pecuniary compensation for 
its non-performance would not, afford adequate relief; or (d) when it is probable that pecuniary 
compensation cannot be got for the non-performance of the act agreed to be done. < 
Explanation.—Unless and until the contrary is proved, the Court shall presume that the breach 
of a contract to transfer immovable -property cannot be adequately relieved by compensation in 
money, and that the breach of a contract to transfer movable property can be thus relieved.” 


Section 13 says that notwithstanding anything contained in section 56 of the Indian 
Contract Act, a contract is not wholly impossible of performance because a portion 
of its subject-matter, existing at its date, had ceased to exist at the time of the per- 


1. (1929) 57 M.L.J. 465: L.R. 56 I.A. 363 : 2. (1938) 2 M.L.J. 362. 
LL.R. 51 All. 771 (P.C.). a 
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formance. Then follow two illustrations which have a great bearing here. The 
first illustration is this : 

_ (a) A contracts to sell a house to B for a lakh of rupees. The day after the contract is made 
the house is destroyed by a cyclone. B may be compelled to perform his part of the contract by 
paying the purchase money.” 

The second illustration (b) reads as follows :— 


“ In consideration of a sum of money payable by B, A contracts to grant an annuity to B for 
Bs life. The day after the contract has been made, B is thrown from his horse and killed. Bs 
‘representative may be compelled to pay the purchase money.” 


The two suits contemplated by these illustrations are suits for the recovery of money. 


Then, section 14 says that where a party to a contract is unable to perform the 
whole of his part of it, but the part which must be left unperformed bears only a 
small proportion to the whole in value, and admits of compensation in money, 
the Court may, at the suit of either party, direct the specific performance of so much 
of the contract as can be performed, and award compensation in money for the 
deficiency. There are two illustrations to this section also, but it will be sufficient 
to quote the first : 


“ (a) A contracts to sell B a piece of land consisting of 100 bighas. It turns out that 98 bighas 
of the land belong to A, and the two remaining bighas to a stranger, who refuses to part with them. 


The two bighas are not necessary for the use or enjoyment of the 98 bighas, nor so important for 
‘Such use or enjoyment that the loss of them may not be made good in money. A may be directed 
at the suit of B to convey to B the 98 bighas and to make compensation to him for not conveying 
the two remaining bighas; or B may be directed at the suit of A, to pay to A, on receiving the 
Gonveyance and possession of the land, the stipulated purchase money less a sum awarded as com- 


pensation for the deficiency.” 


The principles on which these sections and their illustrations are based are to be 
found in paragraph 72 of Fry on Specific Performance (Sixth edition, page 33) : 

“Jt may appear at first sight that, inasmuch as money in exchange for the estate is what the 
vendor of land is entitled to, he has a complete remedy in an action for damages, and therefore cannot 
sustain an action for the specific performance of the contract. But on further consideration it will be 
apparent that damages will not place the vendor in the same situation as if the contract had been 
performed ; for then he would have got rid of the land and of all the burdens and liabilities attached 
to it, and would have the purchase money in his pocket ; whereas, after an action for damages, he 


still has the land and, in addition, damages, representing, in the opinion of a jury, the difference 
between the stipulated price and the price it would probably fetch, if resold, together with incidental 
expenses and any special damage which he may have suffiered. The doctrine of equity with respect 
to the conversion of the land into money, and of the money into land upon the execution of the contract 
and the lien which the vendor has on the estate for the purchase money, and his right to enforce 
that by the aid of the Court, are additional reasons for extending the remedy to both parties. Accord- 
ingly, it is well established that the remedy is mutual, and that the vendor may bring his action in 
all cases where the purchaser could sue for specific performance of the contract, and this independently 
of any question on the Statute of Frauds.” 

There is a decision of this Court which supports the view which we have expresséd. 
It is Veerasalingam v. Sathirazt. In that case, the plaintiff sued to recover the sum 
of Rs. 60, the price which he alleged the defendant had agreed to pay for the transfer 
to him of four pattas. The suit was filed as a small cause suit and the question 
was whether the District Munsiff could try it as such. It was held that he could not, 
because it was a suit for specific performance. 


The plaintiff has sued for the specific performance of the contract with the 
first and second defendants, and he is entitled to a decree for Rs. 14,186-15-9 with 
interest thereon at six per cent. per annum from the date of the decree, subject 
to his executing the further deed contemplated by the agreement of the 15th August, 
1937. As the Japanese are still in the occupation of Burma, it is not possible to 
register such a document. The plaintiff has, however, said in this Court that he is 
willing to give security for this sum to the satisfaction of the Subordinate Judge 
and that he will execute and register the further deed contemplated by the agree- 
ment within six months after registration has become possible again in Burma. This 
satisfies the first and second defendants. Accordingly, there will be a decree for 
the amount mentioned with interest at six per cent. from the date of the decree and 
the first and second defendants will deposit Rs. 14,186-15-9 in Court within three 


1. (1908) 19 M.L.J. 220. 
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months from this date. The plaintiff will be entitled to withdraw the money 
from Court on furnishing security to the satisfaction of the Subordinate Judge. 


, the plaintiff has succeeded and is entitled to his costs here and below, to be 
paid by the first and second defendants. 


K.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PRESENT :—MR. JUSTICE BYERS. 
Muthupalaniappa Chettiar ; .. Petitioner* 


_ Madras Public Health Act (III of 1939), sections 39 (1) and 197 (2)—Construction of latrine—Fixing 
time limit not irregular—Limitation question does not arise as disobedience of order is continuing offence—Service 
of notice on one of several owners though he is not the actual occupier not irregular. 


The construction of a latrine or other type of sanitary convenience requires a certain amount 
of the time and instantaneous compliance with a notice under section 39 (1) of the Madras Public. - 
Health Act would bea physical impossibility. There is nothing irregular in fixing a time limit for 
the terms of the notice to be complied with. 


_ _ No question of limitation would arise in a case of failure to comply with the notice as the offence 
Is a continuing one. 


Section 137 (2) of the Act provides for service of notice on one of several owners and therefore 
there is nothing irregular in serving notice on an undivided owner though the person in actual occu- 
pation of the property is his brother. ; 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleaséd to revise the judgment of the Court of 
the Sub-Divisional Magistrate of Devakottai dated 18th September, 1942, and 
passed in ©. A. No. 121 of 1942 (preferred against the judgment of the Court of the 
Additional Sub-Magistrate, Tirupathur in C. C. No. 133 of 1942). 

A. V. Narayanaswami Aiyar for Petitioner. 

The Court made the following 


ORDER. —Three points have been urged in seeking the admission of this revision 
petition. The first of them is that a “latrine ”? does not come within the scope 
of section 39 (1) of the Madras Public Health Act. This point does not appear 
to have been raised in the trial Court. The learned Sub-Divisional Magistrate 
considered that the term ““ sanitary convenience ”? was sufficiently wide to include 
a latrine. As the point was not taken in the trial Court, I see no sufficient reason 
for interfering with his finding. 


The second point is one of limitation, Mr. Narayanaswami Iyer contending 
that as section 39 (1) of the Act does not contemplate any period within which 
the notice must be complied with, as in the case of section 39 (2), the offence must 
be deemed to have been committed immediately the service of the notice is followed 
by disobedience. It seems obvious that the construction of a latrine or other type 
of sanitary convenience requires a certain amount of time and’instantaneous com- 
pliance with a notice under section 39 (1) would be a physical impossibility. Conse- 
quently there is nothing irregular in fixing a time limit for the terms of the notice 
to be complied with. The effect of this is that the question of disobedience arises 
only after the expiry of the notice. The case was instituted within three months 
ofthe expiry of this period, but apart from this it is obvious that the disobedience isa 
continuing offence so that no question of limitation arises. 

The third point urged is that the petitioner’s elder brother: is in occupation 
ofthe property but section 39 (1) contemplates notice on the owner of the property 
and there has been no suggestion that the petitioner is not an undivided owner 
with his brother. Section 137 (2) provides for service of a notice on one of several 
owners and there was nothing irregular in requiring the petitioner to effect the 
necessary construction although his brother may be in actual occupation of the 


Property. ‘There is no necessity for an interference in revision and the petition is 
ordered to be dismissed. 


K.C. —— Petition dismissed. 
SE akah Ega E a Se ee AN, 
* Cr. R. C. No. 20 of 1943, Be NALA a es ee 18th January, 1943. 


(Cr, R, P; No, 18 of i949), 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice KUPPUSWAMI AyYAR. 


R. Velayudham Pillai ..  Petitioner.* 


Defence of India Act (1999), section 2 (5) and rule 89 (2) (1)—Powers given to Provincial Government— 
Delegation by Provincial Government to transport authority constituted under the Motor Vehicles Act, 1939—Valids 


The direction by the Provincial Government that the powers conferred on the Provincial 
Government by clauses (a), (f) and (i) of the Defence of India Rules with respect'to the use of trans- 
port vehicles, as defined in the Motor Vehicles Act, 1939, shall be exercisable also by the Provincial 
and Regional Transport authorities constituted under that Act is valid under section 2 (5) of the 
Defence of India Act. The fact that the power may be simultaneously exercised by two Govern- 
ments, namely, the Central and the Provincial does not prohibit such delegation. 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Additional First Class Magistrate of Tinnevelly dated 20th August, 1943, in G. G. 
No. 216 of 1943. 


R. S. Srinivasachari and K. V. Rajagopalan for Petitioner. 
The Court made the following 


ORDER.—The petitioner has been prosecuted for having disobeyed an order 
of the Tinnevelly Road Traffic Board prohibiting the owners of buses from changing 
tyres or tubes in contravention of the order passed by that Board on the grd December, 
1942. That order was passed in exercise of the power conferred under the Defence 
of India Rules and Defence of India Act. It was urged for the petitioner that 
the Provincial Government had no power to delegate its powers to the Road Traffic 
Boards and that even the Provincial Government itself has no power to make 
such a rule. A preliminary objection to that effect was raised and disallowed by 
the Additional First Class Magistrate of Tinnevelly. It is to revise that order 
this petition has been filed. 


Under section 2 of the Defence of India Act the Central Government could 
make rules and also confer powers on the Provincial Governments. Under rule 89 
(2) (1) framed under the Defence of India Act, 


_. “The Central Government or the Provincial Government may by order make such other pro- 
visions in relation to road transport as appear to that Government to be necessary or expedient for 
securing the defence of British India ; í si 
Under that rule the Provincial Government has powers to pass the order now said 
to have been contravened. Under section 2 (5) of the Defence of India Act, 

“A Provincial Government may by order direct that any power or duty which by rule made 
under sub-section (1) is conferred or imposed on the Provincial Government < . has 
been directed under sub-section (4) to be exercised or discharged by the Provincial Government 
shall in such circumstances and under such conditions, if any, as may be specified in the direction, be 
exercised or discharged by any officer or authority, not being an officer or authority subordinate to 
the Central Government.” 


The Provincial Government has issued a G. O. (MS. 3488 Home) published in 
Part I of the Fort St. George Gazette of the 5th August, 1942 at page 905 directing 
that the powers conferred on the Provincial Government by clauses (a), (f) and (7) 
of the Defence of India Rules with respect to the use of transport vehicles as defined 
in the Motor Vehicles Act, 1939, shall be exercisable also by the Provincial 
and Regional Transport authorities constituted under the last mentioned Act. 
Such a delegation is valid under section 2 (5) of the Defence of India Act. It is 
stated that such a delegation cannot be made in cases where the power is to be 
simultaneously exercised by the two Governments, namely, the Central and the 
Provincial. I am not able to see anything in the Act, nor is my attention drawn 
to any provision in the Act, to indicate that such delegation is prohibited. But 
it is stated that section 2 (3) (iv) seems to indicate that the Legislature did not 
contemplate such simultaneous exercise of powers by two Governments. I am not 
able to see anything in it to indicate that such a conferment of powers is prohibited. 


SS ne 
* Cr. R. C. No. 698 of 1943. gth September, 1943. 
(Cr, R, P. No. 650 of 1949). 
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Moreover section 2 (5) is independent of sub-section (3) and cannot be said to be 
governed by any of the provisions of that sub-section. 


It is also stated that rule 89 (2) of the Defence of India Rules also is ulira vires 
because it confers powers on the Provincial Government and the Central Government. 
I am mot able to see how such an exercise of powers by both the Governments can 
be said to be illogical or prohibited by the Act or Rules. 


In these circumstances, I find that the order of the Magistrate overruling the 
objections is correct, and the petition is dismissed. 


K.C. an . Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HorwiI Lt. 


Minor Meenakshi and another .. Petitioners* 
0. 4 
Ayyamperumal Udayan son of Marudappudayan and others.. Respondents. 
Civil Procedure Code (V of 1908), section 35-A—Scope—Next friend of minor plaintiff—If can be made 
liable for compensatory costs under section 35-A. 


Section 35-A of the Civil Procedure Code is clearly not intended to be read alone. It is, as it were, 
an appendix to section 35 and is intended to deal with some exceptional cases for which the exercise 
of the ordinary discretion of the Court under section 35 would not afford a sufficient compensation. 


The next friend of a minor as the party by whom a claim has been put forward can be made 
liable for compensatory costs under section 35-A as well as for ordinary costs under section 35. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of theDistrictCourt of Trichinopoly dated gth September 
1941, and made in C, M. A. No. 24 of 1941, preferred against the order of the 
Court of the District Munsiff of Ariyalur dated 21st April, 1941, in O. S. No. 385 of 
1940, : | 

K. S. Desikan for Petitioners. 


N. Suryanarayana for Respondents. 
The Court delivered the following 


JupGMENT.—The question which arises in this petition is whether the use of the. 
word “party” in section 35-A, Civil Procedure Code, prevents the Court from 
penalising a next friend of the plaintiff. 


But for the use of the word “ party,” one could not but hold that-section 35-A 
applied to a next friend as well as to a plaintiff or a defendant, as has been held 
with regard to section 35. The question is how far the use of the word “ party ” 
may be taken as an indication that the Legislature had or had not the intention of 
making liable a person other than a plaintiff or a defendant. In Satyanarayana v. 
Anjareddi*, the question was whether a next friend could be made liable under 
section 95 for the payment of compensation. The learned Judges pointed out that a 
statute should be strictly construed ; but went on to give reasons why they thought 
that the Legislature intended to confine the application of section 95 to the plaintiff 
himself and not to include the next friend also. In the present case, there is no 
reason to think that the Legislature intended to exempt a next friend from payment 
of compensatory costs. On the contrary, one would expect that the Legislature 
would have intended to make a next friend responsible for special costs even more 
than for ordinary costs ; for if the next friend puts forward a deliberately frivolous 
or vexatious case, one would expect the Legislature to make him as much liable 
for the payment of‘special costs as any adult plaintiff guilty of like conduct. 

“The interpretation of section 35-A came up for consideration by a Bench of 
the Allahabad High Court in Rajkumar v. Mangad Rai®, and the learned Judges said, 


“ The learned counsel for the appellant has argued that the minor might be made liable to 
pay the costs, but certainly not the next friend. His argument is based on the language of section 





*C.R.P. No. 347 of 1942. 4th November, 1942. 
1. (1941) 1 M.L.J. 765. 2. (1930) I.L.R. 52 All. go, 
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35-A and is this. In section 35-A, a “ party ” has been made liable, while in section 35 larger powers 
have been given to the Court, and the Court is authorised to award costs against any person whom 
it finds liable to pay them. But this argument does not take account of the fact that what is awarded 
under section 35-A is ‘ costs’ and nothing but costs, although those costs are to be awarded by way 
of compensation. The extra costs that were awarded under section 35-A, being “ costs,’ the order to 
pay it is covered by section 35 itself. In this view, there can be no doubt that the Court below was 
justified in making the next friend of the plaintiff pay costs by way of compensation.” 


Section 35-A is clearly not intended to be read alone. It is, as it were, an appendix 
to section 35 and is intended to deal with some exceptional cases for which the 
exercise of the ordinary discretion of the Court under section 35 would not afford 
a sufficient compensation. Strictly speaking, there can be no party to a suit other 
than a plaintiff or a defendant ; but cases have occurred in which the word “party” 
has been given the more vulgar interpretation. Maxwell, in his ““ Interpretation 
of Statutes,” page 50 gives some examples. Section 35-A does not anywhere speak 
of parties to the suit or proceeding ; but speaks of the party objecting to the claim 
or, in the sentence with which we are chiefly concerned, “the party by whom such 
claim or defence has been put forward.” I therefore feel that the Legislature did 
intend in this case to make the next friend of a minor plaintiff liable for compen- 
satory costs under section 35-A as well as for ordinary costs under section 35. 


The petition is dismissed with costs. 


K.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JusricE HORWILL o 
The Municipal Commissioner, Bezwada ..  Petitioner* 
v. 
J. S. Chinnoy ıı Respondent, 


Madras District Municipalities Act (V of 1920), section 82 (2)—Deduction for repairs —Rental of house 
— Mode of ascertaining. 

The deduction for repairs referred to in section 82 (2) of the Madras District Municipalities 
Act is to be estimated on the rental of the house together with its site and not on some hypothetical 
rental for the house alone apart from its site. 

Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the District Munsiff of Bezwada dated 
17th April, 1942, and passed in S. C. S. No. 1296 of 1941. 

- §. Srinivasachari for Petitioner. 
P. Stvaramakrishnayya for Respondent. 
The Court delivered the following l 


Jupcment.—The question is whether the deduction for repairs referred to 
in section 82 (2) of the District Municipalities Act is to be estimated on the rental 
. of a house together with its site or on some hypothetical rental for the house alone 
apart from its site. ‘The learned District Munsiff, from whose decree this petition 
has been preferred, held the former view, which was that put forward by the res- 
pondent in his suit for a refund of the excess amount paid to the Municipality 
which refused to take the site into consideration in making the deduction. 


It is fairly clear that throughout the Act buildings are distinguished from 
their sites; and that gives room for an argument that this deduction in the case 
of buildings must refer only to the structure of the building, apart from the site 
on which it stands or its compound ; but I think upon a reading of the whole of 
section 82 (2) that the learned District Munsiff was right. That section does not 
say that there shall be a deduction of ten per cent. on the rental of the building. 
It refers to lands and buildings and the amendment “ in the case of buildings only ” 
refers to the second category, namely, buildings. So the effect of these words “‘in the 
case of buildings only ” is merely to distinguish the category of buildings from the 
category oflands. As the learned District Munsiff pointed out, except in rare cases 
e a a a a ae ee NG 
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where the site and the building are owned by ‘separate persons, the house and 
the site have to be assessed together ; and there 1s no means of ascertaining a reason- 
able rent for.the house apart from its site. Nobody would wish to rent a house 
which he could not enter or leave, because he was not allowed to pass over the land 
around the house. ‘The value of the building depends not only upon the qualities 
of the structure itself; but upon the size and amenities of the site on which it stands. 
Moreover, section 82 (1) makes no provision for a separate assessment of the rent 
apart from the site where, as is ordinarily the case, the owner of the house and the 
site is the same person. 


The petition is dismissed with costs. 
B.V.V. l _ —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KING AND MR. Justice Kunni RAMAN. 


Palaniammal Appellant* 
v. . 
Kothandarama Goundan and another «Respondents. 


Deed of gift—Minor’s guardian executing a deed—Invalidity—No necessity to make gift in respect of an 
event which happened 23 years ago. l 

A deed of gift was executed in 1929 by a minor represented by his mother and the donee was 
the minor’s aunt who had married 23 years earlier. At that time, according to thẹ donee, the property 
forming the subject of the gift had actually been given by her father to her; but since no formal 
deed of conveyance was executed then, the gift deed was executed 23 years later. ‘The present suit 
was filed by the plaintiff for cancelling the deed executed by his mother acting as his guardian 
during his minority. l 

Held, that a marriage gift cannot be made by the guardian of a minor Hindu, in circumstances, 
where the minor, had he been a major, could not have been compelled to make the gift. 

Held further, that the deed was invalid, and there was no necessity in any sense of the word to make 
this gift in favour of the donee, 23 years after she had been married. 

Appeal against the decree of the Court of the Subordinate Judge of Coimbatore 
dated 8th December, 1941 and passed in O. S. No. 151 of 1940. 

The Advocate-General (Sir A. Krishnaswami Aiyar), P. V. Rajamannar and 
K. Subba Rad for Appellant. . i 

N. Sivaramakrishna Ayyar for Respondents. 

The Judgment of the Court was delivered by 

King, J.—The subject-matter of this appeal is a deed of gift executed in April, 
1929. The donor is the plaintiff who was then a minor represented by his mother 
Lakshmi. ‘The donee is the aunt of the plaintiff, Palani Ammal, who had been 
married in 1906. This appeal arises from a suit by the plaintiff to cancel the gift 
deed. The suit has been decreed by the learned Subordinate Judge of Coimbatore 
and the donee, the first defendant, has appealed. ; 

The case of the appellant as disclosed in the pleadings was.that when she was 
married in 1906, the property which is the subject matter of the gift deed amounting 
to four acres of wet land was actually given to her by her father Peria Sennimalai. 
_ However, no formal deed of conveyance was executed. Subsequently, Peria 

Sennimalai died and in the period between 1916 and 1929, all her three brothers 
successively died. The last brother who survived was the father of the plaintiff, 
Kuttia, who died on the 17th April, 1929, just four days before the gift deed was 
executed by his widow. It was the case therefore of the first defendant that the 
execution of this deed by Lakshmi in 1929 was the carrying out of a purpose which 
had been suspended for all the 23 years which had elapsed since the appellant had 
been married. l < 

Evidence was let in to prove the connection between the gift and the marriage 
in two ways. It was first contended that the first defendant had been put in 
actual possession of the property in 1906 and had remained in possession ever since. 
It was conceded by the learned Advocate-General, who appeared for her in this 
Te aaa aaa aaa 
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appeal that he could not rely upon this evidence, which was rejected by the learned 
Subordinate Judge. Secondly, it was urged that in 1923 a document was taken 
by the appellant from her two surviving brothers, the plaintiff ’s father and Marappa, 
in which they promised to execute a deed of conveyance in respect of this property 
to her. That letter recites the fact that there had been an actual gift at the time 
of the marriage and that it had been their intention to execute the conveyance 
ever since. This Ex. I contains admittedly the signatures of the two brothers and 
this point is very strongly stressed for the appellant. For the respondent, it is 
urged that the appellant or her advisers must pave somehow got hold of a blank 
sheet of paper which had been previously signed by her two bro.hers. ‘This is no 
doubt a s.ereotyped explanation, when signatures are ciscovered by parties in 
inconvenient places, but the learned Subordinate Judge has discussed the recitals 
of Ex. I and compared them with the recitals of the conveyance itself and the pro- 
posed conveyance Ex. II which was, according to the appellant, intended to have 
been executed by plaintiff’s father himself but which he was unable to execute 
because death supervened. 


It is significant that in Ex. III and also in Ex. IJ nothing is said about any gift 
having been made at the time of marriage ‘The reason for the gift is simply put 
as follows, that the. appellant’s father had expressed his wishes to his son Kuttia 
that the property should be given to the appellant. IKuttia, therefore, in Ex. II 
is represented as desirous of carrying out his father’s wishes and as Ex II could 
not be completed, it is stated in Ex. Il] that his widow Lakshmi is carrying out 
the wishes both of her husband and her father-in-law in this respect. ‘There is 
no reference in either of these two documents to the actual gift of the property and 
its actual possession by the appellant, which makes the necessity for a conveyance 
deed merely the confirmation of a transaction already carried out in all other respects. 
There is no reference in either Ex. II or Ex. ITI to the existence of Ex. I. This 
fact perhaps may not be of very great importance, but it seems to us certain that 
if the present case of the defendant which is outlined in Ex. I is true, in taking 
Ex. III it would have been recited that a gift had been made at the time of the 
marriage and that she had been in possession of the property ever since then. We 
cannot believe that Ex. ILI would have been so carelessly drafted in the circum- 
stances of the case as to omit to mention facts which are so prominently in favour 
of its validity. We accordingly agree with the learned Subordinate Judge that 
Ex. I must have been a document which has been brought into existence at scme 
subsequent time in order to strengthen any claim made under Ex. III. 


Now that the evidence with regard to the possession cannot be relied upon, 
and Ex. I has been discredited, Ex. JII must be considered merely as a gift made 
by the minor plaintiff’s mother in 1929 and all connection between that gift and 
anything done at the time of the marriage or subsequently has disappeared. It is 
next argued for the appellant that the appellant’s father was under the moral duty of 
making some provision by way of gift for his daughter at the marriage in 1906, 
that he neglected to do so, and that this omission has been.rectified by the only 
person capable of making the gift in April, 1929. It is certainly true that the 
provision of a small portion of family property to a daughter at the time of her 
marriage by the manager of the family is a provision recognised by the Hindu Law 
and it has been held in Kudatamma v. Narasimhacharyulu: that such a gift need not 
necessarily be made at the actual time of marriage and can be made at a later period 
if it ought to have been made when the marriage took place. We have also been 
referred to another authority reported in Ramaswami Aiyar v. Vengiduswami Iyer?, 
in which it has been held that the power of making such a gift is not confined to the 
manager of the family property but can be exercised by a widow who has succeeded 
to the family property and that her action may in certain circumstances bind the 
reversioners. 


It is now argued that what can be done by the manager of a family and what 
can be done by a widow in possession of the family properties can be done also by a 


——— 
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widow as guardian of her infant son who is the owner of . the properties. No 
authority has been cited which bears directly on this point. The learned Advocate- 
General has relied strongly upon Ramaswami Aiyar v. Vengiduswami Aiyar.1 A widow 
has full power to deal with the estate subject of course to the ordinary restrictions 
of a widow’s right to alienate, but here the owner of the estate is not the widow at 
all but the plaintiff. We see no reason why we should hold in the interests of a 
donee that a marriage gift which can be made by the manager of a joint family 
can also be made by the guardian of the only person now constituting the family. 
Such a gift can be validated only if it is made for purposes binding upon the minor. 
It is not contended there that the minor, had he been a major, would have been 
compelled to make the gift. He could have pleased himself whether he made the 
gift or not. 

It is not seriously contended that there was any necessity in any sense of the 
“word to make this gift in favour of the appellant in 1929, 23 years after she was 
married, The whole of the pleadings, of course, proceed upon the assumption 
that the gift had already been made, and therefore there are no facts in the case 
which can support the theory that in 1929, special circumstances existed which 
would have made the gift one which the minor himself ought to have made. In 
` these circumstances, we are of the opinion, that the rulings cited by the learned 
Advocate-General for the appellant are of no assistance to him in this appeal. 
Both on the facts and on the law, we agree with the learned Subordinate Judge 
that the first defendant can have no valid claim to this property under Ex. III. 


The appeal, accordingly, fails and is dismissed with the costs of the first respon- 
dent. 
K.C. —— < Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr Justice WADSWORTH AND Mr JUSTICE PATANJALI SASTRI. 
Subbaraya Goundan .. Appellant.* 


D, 
O. K. Nachimuthu Mudaliar and others .. Respondenis. 

Madras Agriculturists’ Relief Act (IV of 1938), section 7—Applicability—Mortgage—Personal remed 
barred—Purchaser of equity of redemption being agriculturist—Suit on mortgage—Application by purchaser for 
scaling down— Maintainability. : 

In laying down the procedure for the scaling down of debts under Madras Act IV of 1938, the 
legislature had in mind the protection of agriculturists from the claims of creditors in respect of debts 
payable and recoverable by process of law and it was not concerned with the making of mere decla- 
tations regarding the amount of debts which the creditors could not recover . Where before the 
commencement of the Act the personal remedy against the mortgagors had become barred by limi- 
tation and subsequently when the mortgage was enforced a person who had purchased the equity 
of redemption and who claimed to be an agriculturist claimed’ the benefits of the Act, 


Held, that Madras Act IV of 1938, could not apply as there was no enforceable debt at the 
commencement of the Act. 

Appeal against the decree of the Court of the Subordinate Judge of Coimbatore, 
dated 28th November, 1941 and passed in O. S. No. 142 of 1940. 

K. Bhashyam and T. R. Srinivasan for Appellant. 

C. D. Venkataraman for Respondent in both, 

and K. V. Ramachandra Aiyar for Respondent in C. R. P. No. 174 of 1942. 

The Judgment of the Court was delivered by 

Wadsworth, 7.—The appellant in the appeal was the tenth defendant in ‘a 
suit on a mortgage executed on the 17th October, 1927, by defendants 1 and 2 
in.favour of the plaintiff. The third and fourth defendants obtained a later usu- 
fructuary mortgage binding certain portions of the hypotheca. In June, 1929 and 
June, 1930, there were two sales under money decrees whereby the equity of redemp- 
tion in the mortgaged properties was lost to the mortgagors (defendants 1 and 2) 
and passed to persons now represented by defendants 5 to 9. In 1940, that is to say 
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long after Madras Act IV of 1938 came into force, defendants 5 to g sold their 
interest in the properties to the present appellant. It is common ground that the 
personal remedy against defendants 1 and 2 had become barred before Act IV of 
1938 came into force. It is alleged though there is no finding to that effect that 
the mortgagors (defendants 1 and 2 ) were agriculturists. The purchasers of the 
equity of redemption (defendants 5 to 9) are admittedly not agriculturists. The 
tenth defendant claims to be an agriculturist himself. The question is whether 
the tenth defendant (appellant here) can claim the benefits of Act IV with reference 
to the suit mortgage. The answer to that question depends on the answer to a 
further question, whether there was at the commencement of the Act on 22nd 
March, 1938, a debt payable by an agriculturist. 

For the appellant it has been contended that although the mortgagors could 
not as on the commencement of the Act be compelled to pay the mortgage debt, 
either by proceeding against them personally, or by proceeding against property 
in which they had an interest, the debt was still due from them, though ordinarily 
it could not be recovered. This argument is fortified by reference to section 60 
of the Contract Act, which enables a creditor to whom an unappropriated payment 
is made to apply it at his discretion to any lawful debt actually “ due and payable ” 
by the debtor to the creditor, whether its recovery is or is not barred by the law 
of limitation. No doubt the words ‘‘ due and payable ” found in section 60 of the 
Contract Act are used with reference to a debt the recovery of which is barred by 
limitation and if they are used in that sense in Madras Act IV of 1938, it may be 
argued that there was a debt due from the alleged agriculturists in the present 
case at the commencement of the Act. For the appellant, Mr. Bhashyam Ayyangar 
has endeavoured to reinforce his argument by referring to the practical desirability 
of applying the Act in a case to which section 60 of the Contract Act might be 
applied, He suggests that there might be a case in which an agriculturist debtor 
owed two debts, one barred and the other not barred, a payment being made to 
the creditor after the commencement of Act IV without any indication of the 
debt to which it was to be appropriated and it is contended that the creditor should 
not be allowed to appropriate this payment to the barred debt if that debt was one 
which would largely disappear by the application of the procedure contemplated 
in Act IV of 1938. We do not wish to decide what would be the result of applying 
Act IV to the hypothetical case which has been put before us. It might perhaps 
be possible having regard to the unusual circumstance of the applicability of section 60 
of the Contract Act to regard the barred debt in such a case as something different 

‘from an ordinary barred debt for the purpose of granting relief. It is, however, 
apparent to us that in the vast majority of cases to read section 7 of the Act IV of 
1938 as applying to irrecoverable debts would be to go against the general purport 
of the sectionitself. The section after laying down that all debts payable by an agri- 
culturist at the commencement of the Act shall be scaled down goes on to prescribe 
that no sum in excess of the amount as so scaled down shall be recoverable from the 
debtor or from his land. It seems to us apparent that in laying down the procedure 
for the scaling down of debts, the Legislature had in mind the protection of agri- 
culturists from the claims of creditors in respect of debts payable and recoverable 
by process of law and that it was not concerned with the making of mere declarations 
regarding the amount of debts which the creditors could not recover. That was 
the view of the law taken by this Bench in a case under the rules framed under this 

' Act Subba Rao v. Vommena Seshayya!, where it was held that a debtor could not 
combine with a prayer for the scaling down of his debt under the Act, another 

prayer for a declaration that there was no debt at all recoverable by reason of the 
law of limitation. We have been referred to a decision of the Privy Council under 
the Indian Companies Act, Hansraj Gupta v Official Liquidator of Dehra Dun, etc.,? 
where their Lordships declined to interpret the words “money due” in section 
186 (1) of that Act as including a barred debt, having regard to the place and context 
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in which the words were found. A Full Bench of this Court dealing with the power 
of a mortgagor to bind a transferee of the equity of redemption by an acknowledgment 
in Pavayt v. Palanivela’ observed that when the personal remedy against the mert- 
gagor who had lost his interest in the property was barred, he was no longer liable 
to pay the debt. It is no doubt true that even after the mortgagor has ceased to be 
liable to pay the debt personally by reason of the law of limitation and has ceased 
to be liable to pay the debt out of his property by reason of the sale of the hypctheca, 
he still has a right to redeem the debt and must for that reason be impleaded 
in the suit on the mortgage. We are however not prepared to hold that in such 
circumstances the mere existence of a right on his part to pay the debt involves a 
consequence of deeming him to be under a liability to pay that debt. We do not 
think that the provisions of Act IV of 1938 were intended for the benefit of agri- 
culturists who voluntarily paid debts which could not be enforced against them. 


In this view we dismiss the appeal with costs of the plaintiff-respondent. 


The connected Civil Revision Petition arises out of an application by the legal 
representatives of the deceased third defendant one of the subsequent usufructuary 
mortgagees, of a portion of the hypotheca under the suit mortgage. It appears 
that the third defendant died while the mortgage suit was pending and for six 
months no action was taken by the plaintiff either to bring on record his legal repre- 
sentative or to be excused of the necessity of impleading them under the provisicns 
of Order 22, rule 4, Civil Procedure Code, the third refendant having allowed the 
suit to proceed ex parte. The learned Subordinate Judge having regard to the very 
belated nature of the application of the legal representatives of the third defendant 
to come on record and the probability that they had been set up by the other parties 
to complicate the question arising in the suit declined to implead them. The 
learned Judge also observed that it was but just that the plaintiff should be exempted 
from. substituting the legal representatives of the ex parte third defendant under 
rule 4. of Order 22, Civil Procedure Code. We are doubtful of the propriety of the 
learned Judge’s order refusing to implead the legal representatives merely on the 
ground of their delay in coming forward. We are also doubtful cf the prcpriety 
of applying the provisions of Order 22, rule 4 to a case in which the plaintiff has 
allowed the suit to abate against the deceased defendant and has made no attempt 
to set aside the abatement. The question is, however, now academic because 
in the final decree proceedings the plaintiff has exonerated the properties in the 
possession of defendants 3 and 4, including the legal representatives of the third 
defendant, from liability to be sold under the mortgage deed. This exoneration 
makes it unnecessary for us to pass any further order. The result of the exoneration 
of defendants 3 and 4 is that the rights of the legal representatives of the third 
defendant and of the fourth defendant have not been affected either by the prelimi- 
nary or the final decree. 


The Civil Revision Petition is therefore dismissed without costs. 


Appeal and Civil Revision Petition dimissed. 
B.V.V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr Justice WADSWORTH AND Mr Justice PATANJALI SASTRI, 


Sannaya alias Narayana Holla .. Appellant” 
U. y 
Balarama Hande and others .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938), section 8(1)—Payments in reduction of decree debt before 
1st October, 1997—When can be treated as open payments available for appropriation towards principal amount— 
Hindu law—Prepartition debits—Fresh mortgage in discharge of—When renewal of earlier debt. 

X a junior member and M the manager of a joint Hindu family together executed a promissory 
note on 15th July, 1918, for Rs. 4,900-15-2 for money borrowed for family purposes. In a partition 
which took place in November, 1918, the lability under the promissory note was allotted to the 
branch represented by X who executed a mortgage in favour of the same creditor on 27th June, 1922, 


1. (1940) 1 M.L.J. 766: I.L.R. (1940) Mad. 872 at 886 (F.B.). 
* Appeals Nos, 299 and 317 of 1942. : me 11th August, 1943.- . 
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for a sum of Rs. 10,000 made up of the principal and interest due under the earlier promissory note 


and a sum of Rs. 2,679 and odd cash advanced. Pending a suit on the mortgage against X, his sons 
and grandsons, X died somewhere about the year 1936, and his son Y became the head of the family. 
On 7th August, 1936, a preliminary decree was passed for the payment of Rs. 25,000 and odd including 
a sum of Rs. 1981-14-6 by way of costs and time for redemption was extended up to 7th November, 
1937. Five payments totalling Rs. 9,827 (two before and three after 1st October, 1937) were made 
before the 22nd March, 1938, the date of commencement of Madras Act IV of 1938. The payments 
were made by the sale of portions of hypotheca with the consent of the decree-holder who executed 
release deeds freeing the items sold from the burden of the mortgage. Each of the releases recited 
that the money had been paid to the decree-holder, “ out of the amount due under the decree ” and 
one of the recitals was: “ out of the amount remaining due after deducting what has been received 
according to the registered release deeds heretofore executed by me out of the decree amount due to 
me ; ; > The recital was relied upon as an actual appropriation of the payments, In 
an application by Y to have the debt scaled down, 


Held: the payments made towards the decree before 1st October, 1937, must be treated as open 
payments remaining available in reduction of the principal after cancellation of interest as on Ist 
October, 1937, under section 8 (1) of Madras Act IV of 1938. 

Held further, as under both the earlier promissory note and the later mortgage X was personally 
liable and the prepartition debt remained intact even after the partition the liability can be scaled 
down as a renewal of the liability under the earlier document. Other considerations would arise 
if the debt had been split up at the partition into several portions and its integrity broken. 

Appeal against the orders of the Court of the Subordinate Judge of South 
Kanara dated roth’ March, 1942 and made in R. I. A. Nos. 1511 and 1182 of 1939 
in-O. S. No. 33 of 1935, etc. 

_K. Y. Adiga for Appellant in Appeal No. 299 of 1942 and Respondent in Appeal 
No. 317 of 1942. 

B Sitarama Rao and K Srinivasa Rao for Respondent in Appeal No. 299 of 1942 
and Appellant in Appeal No. 317 of 1942. 
The Judgment of the Gourt was delivered by 


Wadsworth, 7 —These appeals preferred respectively by the decree-holder 
and.the second defendant arise out of an application by the second defendant 
under section 19 of Madras Act IV of 1938 to scale down a debt due undcr a mortgage 
decree, There is no doubt about the facts. In 1918 the first defendant, who is the 
father of the second defendant, was a junior member of a family the manager of 
which was his cousin, the 20th defendant. goth defendant and the first defendant 
together executed a promissory note Ex. B dated 15th July, 1918, for a sum of Rs. 
Rs. 4,900-15-2 expressly reciting that the money was required for family purposes. 
In November, 1918 there was a partition in the debtor’s family, the liability under 
the promissory note Ex. B being allotted to the branch represented by the first 
defendant. In discharge of this liability the suit mortgage Ex. A was executed 
by the first defendant in favour of the same creditor on a7th June, 1922 for a sum 
of Rs 10,000 made up of the principal and interest due under Ex. B and a sum of 
Rs. 2679 and odd cash advanced. The mortgage recites the fact that at a partition 
in the debtor’s family the liability under Ex. B had been allotted to the first defen- 
ant’s branch. Plaintiff filed a suit in 1935 on this mortgage asking for a decree 
against the first defendant, his children and erandchildren. Somewhere about 
the year 1936, when the suit was still pending, the first defendant died and his son 
the second defendant became the head of the family. On 7th August, 1936, a 
preliminary decree was passed for the payment of Rs. 25,000 and odd, including 
a sum of Rs 1,981-14-6 by way of costs. The time fixed for redemption extended 
upto 7th November, 1937. Between the date of this preliminary decree and 22nd 
March, 1938 when Madras Act IV of 1938 came into force, five payments were 
made, the first two being made before the important date Ist October, 1937, and 
the other three after rst October, 1937 and before the commencement of the Act. 
The total amount of these payments was Rs 9,827. The payments were made 
by the sale of portions of the hypotheca with the consent of the decree-holder and 
the ‘decree-holder executed release deeds ‘freeing the items sold frem the burden 
of the mortgage. ` Each of these release deeds recites that the money has been paid 
to the decree-holder “ out of the amount due under the said decree,” and particular 
attention has been devoted to the recital in Ex. E which runs, 


_ “Out of the amount remaining due after deducting what has been. received according to the 
registered release deeds heretobefore executed by me out of the decree amounts due to me, di 
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On these facts the lower Court has found that the payments made: towards the 
decree before 1st October, 1937, must be treated as open payments remaining 
available in reduction of principal after cancellation of interest as on Ist October, 
1937 under section 8 (1) of Madras Act IV of 1938. The lower Court has also 
found that by reason of the partition between the two executants of the promissory 
note Ex. B. the mortgage Ex. A cannot be regarded as a renewal of the antecedent 
promissory note liability. Against the latter decision the judgment-debtor has 
filed Appeal No. 317 of 1942 and against the former decision the decree-holder has 
filed Appeal No. 299 of 1942. 

It seems to us clear that the decision of the lower Court on the appropriation 
question is correct. When these payments were made towards the decree there 
was no recording of satisfaction and no act either on the part of the debtor or on 
the part of the creditor indicating how the sums paid should be adjusted towards 
the decree. All that can be said with any certainty is that these payments were 
made for the specific purpose of reducing the decree. We do not consider that 
the reference in the release deed to “the balance after deducting the previous 
payments ”’ can be taken to establish an actual adjustment of the previous payments 
in reduction of the decree amount, so as to throw the burden upon the debtor of 
showing an appropriation in the manner most favourable to himself. Attention 
has been invited to our decision in Srinivasachariar v. Bysani Krishnayya+ where we 
held that a payment towards a decree in respect of which the Court had recorded 
part satisfaction could no longer be treated as an unappropriated payment. That 
was a case in which by the act of Court the money ceased to be at the disposal 
of either the judgment debtor or the decree-holder and was definitely adjusted to 
the decree and the Court may be presumed to have adjusted it following the usual 
rule that the payment would go first towards interest and any balance towards 
principal, -We have also been referred to cases in which the creditor in drafting 
his plaint filed before rst October 1937, has indicated to the debtor that he was 
appropriating a particular payment hitherto unappropriated towards interest and - 
was claiming the balance after making such an appropriation. Such a case is 
Pertakaruppan Chettiar v. Marappa Goundan®. In both these cases there has been a 
clear and unambiguous adjustment of the payment towards the debt and the 
payment no longer remains open so that either party may indicate the manner 
of its appropriation. 

In the present case all we have is a series of payments towards the debt, and 
with regard to one of them a statement that it will be adjusted towards the balance 
due after deducting the previous payments. There is nothing in any -of these 
release deeds to indicate that there has been any final adjustment in any particular 
way of the earlier payments towards this debt, and it seems to us that the position is 
similar to that created when there is a series of open payments made towards principal 
and interest due on a promissory note from time to time without any indication 
as to how those payments should be adjusted to either fund. We are therefore of 
opinion that the lower Court was right in treating these payments as open payments. 


On the question of the effect of the partition, it seems to us that the learned 
Subordinate Judge has misunderstood the decisions which he quotes. The case 
of Karuppanna Goundan v. Marutha Pillai3 was one in which after a partition a previous 
debt due by the family was discharged by one of the divided members to whom 
that debt had been allotted, who had not been personally a party to the earlier 
transaction. In such a case it is quite clear that the former debt was due from 
the family and also from the individual who signed on behalf of the family ; while 
the later debt was due only from an individual who in his personal capacity had 
no liability under the earlier transaction. In such a case clearly the debtor under 
the later transaction is not the same as the debtor under the earlier transaction. 
The basic principle is laid down in Peria Karuppan Chettiar v. Appaji Naidu. ` It is 
not necessary for the purpose of the renewal theory under section 8 of Act IV of 1938 





1. (1941) 1 M.L.J. 833. 3. 194 M.L.J. 773. 
2. ee 2 M.L.J. 654. 4. (1940)<2,M.L.J. 786, 
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that the debtors in the two transactions should be absolutely identical. Ifa debt 
due from A and B is discharged by a debt due from A alone, A is the debtor under 
both transactions though in the former transaction there was another debtor jointly 
and severally liable along with him. Applying that rule to the present facts we 
have a promissory note debt due from three persons A the manager, B the family 
which he represented and C the junior coparcener who incurred a personal liability 
by signing the note along with the manager. Then comes the partition at which 
the debt of the family is allotted to the branch represented by C the junior coparcener, 
A fresh document is executed by C representing himself and also representing the 
new family of which he is the head. Under both documents Cis personally liable 
and it follows that he can scale down his liability under the later document as a 
renewal of his liability under the earlier document. We wish also to emphasise 
the fact that we are dealing with a case in which the prepartition debt remains 
intact after the partition. Other considerations would arise if the debt had been 
split at the partition into several portions and its integrity broken. 

_ In the result, therefore, Appeal No. 299 of 1942, the appeal of the decree-holder 
is dismissed.with costs. Appeal. No. 377 of 1942, the appeal of the judgment- 
debtor is allowed with costs, and there will be an order recording that the decree 
is fully satisfied. 

K.S. c Appeal of decree-holder dismissed and 
that of judgment-debtor allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“PRESENT :— SIR ALFRED HENRY LIONEL Leaca, Chief Justice AND MR. Justice 
LAKSHMANA Rao. 


AL. VR. V. P. Pethaperumal Chettiar, Devakottai .. Applicant” 
v. 
The Commissioner of Income-tax, Madras .. Respondent, 


Income-tax Act (XI of 1922), sections 2 (1) (a) and 4 (3) (viti)—ZJnterest on rent payable to landholder 
under the Madras Estates Land Act—Is not agricultural income exempt from income-tax. 


Interest on arrears of rent payable by a ryot to the landholder under the Madras Estates Land 
Act is not agricultural income within the meaning of the Income-tax Act. Suck interest is not rent. 
It is an additional sum payable to the landholder as compensation for the delay in the payment of the 
rent. Nor can it be classified as revenue “ derived from land.” The fact that the landholder may 
distrain for arrears of rent and interest thereon does not make the interest “ rent.” Nor does the 
fact that section 5 of the Madras Estates Land Act makes the rent and interest a first charge on the 
land alter the character of the interest. In deciding whether interest is or is not agricultural income 
within the meaning of the Income-tax Act, the Court can only have regard to the definition contained 
in the Act, 


Commissioner of Income-tax, Madras v. Zamindar of Kirlampudi, (1931) 63 M.L.J. 20: LL.R. 
55 Mad. 830 (S.B.), considered. 

Case-referred to the High Court by the Income-tax Appellate Tribunal, Calcutta 
Bench under section 66 (1) of the Income-tax Act, 1922 (XI of 1922) as amended 
by section 92 of the Income-tax (Amendment) Act, 1939 (VII of 1939) in Reference 
66 R. A. No. 1 Madras of 1942-43 on its file. 

V. V. Srinivasa Aiyangar and P. S. Sarangapani Aiyangar for Applicant. 

K. V. Sesha Aiyangar for Respondent. 

The Judgment of the Court was delivered by 


The Chief Justice—Two questions havé been referred to this Court by the 
Income-tax Appellate Tribunal, Calcutta Bench, at the request of the assessee. 
Mr. Srinivasa Ayyangar, on behalf of the assessee, has informed the Court that 
his client does not wish to proceed with the reference so ‘far as it concerns the first 
matter. ‘This means that the decision of the Tribunal on the question of whether 
the interest received by the assessee in respect of the preference shares held by him 
in the Steel Corporation of Bengal is taxable income -will stand. 


. The second question reads as follows : 





*Case Referred No. 10 of 1943. < 27th August, 1943. 
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“ Whether the interest on rent payable to the appellant as landholder under the Madras Estates 
Land Act can be said to be agricultural income within the meaning of section 2 (1) (a) of the Act 
and so exempt from assessment under section 4 (3) (viii) of the Income-tax Act.” l 
The assessee is a landholder within the meaning of the Madras Estates Land Act. 
Section 61 of the Act states that an arrear of rent payable by a ryot to his landholder 
shall bear simple interest at the rate of one half per cent. per mensem from the 
date on which the arrear fell due until it is liquidated. The Income-tax Officer 
held that the interest which the assessee received from his tenants under this section 
is not agricultural income within the meaning of section 2 (1) of the Indian Income- 
tax Act, 1922 and therefore he was liable to pay the tax on it. It is true that until 
the decision of the Calcutta High Court in In re Manager Radhika Mohan Roy Wards 
Estate}, the Department regarded interest paid on arrears of rent of agricultural 
land as being agricultural income. The former practice does not, however, preclude 
the Income-tax authorities from maintaining that they were wrong and that such 
income is taxable. In this.case the Appellate Tribunal held that the assessee had 
been lawfully assessed in this respect. 

The term “‘ agricultural income ” is defined in section 2 (1) of the Income-tax 
Act. ‘The term includes any rent or revenue derived from land which is used for 
agricultural purposes, and is either assessed to land revenue in British India or 
subject to a local rate assessed and collected by officers of the Crown as such, and 
any income derived from such land by agriculture. 


In In re Manager Radhika Mohan Roy Wards Estate1, the Calcutta High Court 
had to consider whether interest on arrears of rent payable under the Bengal ‘Tenancy 
Act was rent or revenue derived from land. So far as this case is concerned there 
is no difference between the Bengal Tenancy Act and the Madras Estates Land Act. 
The Calcutta High Court held that interest on arrears of rent was not agricultural. 
income. It was pointed out that rent is payable to the landlord by the tenant by 
virtue of a contract of tenancy of land and the cause of action in respect of rent 
arises out of contract. Interest on arrears of rent is payable by reason of a statutory 
provision of law which ‘imposes a penalty upon the tenant for non-payment of 
his rent.” The Patna High Court followed this decision in Maharaja Bahadur 
Ram Ran Vijay Prasad Singh v. The Province of Bihar*, although in an earlier case, 
Sri Sri Sri Ramachandra Dev v. The Commissioner of Income-tax, Bihar and Orissa’, it 
expressed a contrary opinion. The earlier case was a reference under the Inccme- 
tax Act and the later case a reference under the Bihar Agricultural Income-tax 
Act, 1938, but we can see no reason for a distinction. 


In our judgment, interest on arrears of rent payable by a ryot to the landholder 
under the Madras Estates Land Act is not agricultural income within the meaning 
of the Income-tax Act. Such interest is not rent. It is an additional sum payable 
to the landholder as compensation for the delay in the payment of the rent. Nor 
can it be classified as revenue ““ derived ” from the land. Its source is the tenant’s 
default in the performance of his contract. It is true that under the Madras Estates 
Land Act the landholder may distrain for arrears of rent and interest thereon, 
but that does not make the interest rent. Section 3 (11) of that Act defines “ rent ” 
as meaning : 

“ Whatever is lawfully payable in money or in kind or in both to a landholder by a ryot for 
the use or occupation of land for the purpose of agriculture and includes whatever is lawfully payable 


on account of water supplied by the landholder or taken without his permission for cultivation of 
land where the charge for water has not been consolidated with the charge for the use or occupation 


of the land.” 
Section 5 of the Madras Estates Land Act makes the rent and the interest a first 
charge on the land but again we do not consider that this alters the character of the 
interest. In deciding whether interest is or is not agricultural income within the 
meaning of the Income-tax Act, the Court can only have regard to the definition 
contained in that Act. . 
Ng NA pa aa ee 
1, (1940) I.T 
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.R. 460. g. (1942) I.L.R. 21 Pat. 461. 
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Our attention has been drawn to the judgment of the Special Bench of this 
Court which decided The Commissioner of Income-tax, Madras v. Zamindar of Kirlampudi+ 
It was there held that interest due to a zamindar under a promissory note taken 
by him from his ryots for the amount of rent due by them with interest was not 
agricultural income within the meaning of the Income-taX:Act. The basis of the 
decision was that there was a fresh contract-bétween the Zamindar and the ryois 
whereby the character of the liability was changed. It was no longer rent but 
.a loan. Apparently it was contended in that case that interest on arrears of rent 
must be regarded as agricultural income by reason of section 61 of the Act, but 
the Bench did not hold that interest on arrears of rent was agricultural income. 
. It has been suggested that there is indication in the judgment that the Bench was 
of this opinion. It is certainly open to doubt whether the judgment is indicative 
of this, but even if it were, the judgment is not binding on us because the question 
did not, arise in that case. 

The present case was rightly decided by the Income-tax Tribunal and our 
answer to the second question referred is that interest on rent payable to the appel- 
lant, is not agricultural income within the meaning of section 2 (1) (a) of the In- 
come-tax Act. 

The assessee has lost on the question argued and he must pay the costs, Rs. 250. 

K.S. — Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice MOCKETT AND Mr. JUSTICE SHAHABUDDIN. 


Periakaruppan Chettiar .. Appellant” 
Ue . 
A. L. V. R. S. T. Veerappa Chettiar .. Respondent. 


Interest-—Stay on deposit into Court—Decree-holder permitted to draw out money on furnishing security— 
Interest on the amount will run except under special circumstances. 

In the case of a normal order by which a judgment-debtor gets a stay on depositing an amount 
in Court and the decree-holder is given permission to draw it out on furnishing security, an order 
need not ordinarily follow that interest should not run on the amount deposited into Court by reason 
of its deposit from the date of deposit. Such an order can be made only in exceptional circumstances. 


Satyanandam v. Paramkusan, A.I.R. 1935 Mad. 342 and South Indian Railway Company v. Mayil- 
vahanan, (1942) 2 M.L.J. 803, referred to and explained. 

Appeal against the order of the Court of the Subordinate Judge of Coimbatore 
dated 14th March, 1942, and made in E. A. No. 727 of 1941 in O. S. No. 258 of 1924, 

G. N. Chari for Appellant. 

Srinivasaraghavan for Respondent. 

The Court delivered the following 

, jupcments: Mockett, 7—The judgment-debtor is the appellant and the 
decree-holder is the respondent. The amount concerned is Rs. 1,809-1-8 . An 
amount of Rs. 9,681-13-9 was paid into Court in pursuance of an order of the 
High Court on the gth August, 1937. By making that payment the judgment- 
debtor obtained a stay of execution. It is contended by the appellant-judgment- 
debtor that from that day, namely, the 9th August, 1937, interest should cease to 
run in favour of the decree-holder ; and if that is so there will be a reduction in the 
amount now claimed of Rs. 1,809-1-8 being the difference between Rs. 1 1,98 1-0-5 
for which amount the judgment-debtor claimed credit and the sum of Rs. 10,1 7I-14-9 
for which he was actually given credit by the decree-holder. 

The short point before us is this: Does interest cease to run from the date of 
payment in, as contended by the appellant? There is no specific provision 
of law on-the point. Order 24, rules 1 to 3 of the Civil Procedure Code deals with 
payments in satisfaction which imply an admission of liability. In that case it is 
provided by rules 2 and 3 that notice should be given to the plaintiff and after 
notice interest should not run against the defendant. This is clearly a most just 


ee ee ee er a aaa ang a 


I. (1931) 63 M.L.J. 20: I.L.R. 55 Mad. 830 (F.B.). 
A.A.O.No. 316 of 1942. 13th August, 1943. 
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provision, because from the moment of payment in the money virtually becomes 
the property of the plaintiff, since he will be able to take it out of Court. In this 
case the money was paid into Court on a petition by the judgment-debtor himself 
and he thereby obtained the advantage of a stay. The money did not become 
unconditionally available to the decree-holder. He could not take it out without 
giving security for it. In such cases it may well be that although it is easy for a 
judgment-debtor to pay the money into Court, thereby obtaining the advantage 
of a stay of execution the decree-holder has not the means to give security. ‘The 
position is that whether interest runs or ceases to run is a matter for a special order. 
Our attention has not been directed to any decision which suggests that in such a 
case as this, that is to say, where an order as is commonly made for a stay on terms 
the decree-holder is only to take the money out on furnishing security, interest 
should cease to run against the judgment-debtor, and speaking for myself I cannot 
contemplate that there should be any such general rule. These are matters which 
must obviously be decided on the special facts. It would appear that an order such 
as the present appellant seeks is made only under exceptional circumstances. 
Two cases have been cited. The first is reported in Satyanandam v. Paramkusan*. It 
is a decision of Walsh and Varadachariar, JJ. In that case, it appeared that a 
payment was made under Order 24, rule 2 on the “challenge ” of the plaintiffs 
and in their presence, and it was held that that being so no separate notice was 
necessary and the plaintiff could not claim interest from the date of such deposit 
until he received a formal notice. It will be observed that there was a payment 
under Order 24, rule 2, which has, in my opinion, no relation to the case before us. 
But if it is of any assistance, this can be derived, namely, that when the payment 
is made at the instance of the decree-holder himself it may be right that the defendant 
should not suffer from further calculation of interest from the day that he paid it 
into Court at the decree-holder’s instance. The second decision is reported in 
South Indian Railway Co. v. Mayilvahanan‘. In that case there was a decree against 
the South Indian Railway Company and the Company obtained a stay of exe- 
cution. There was an interim stay on the Company depositing the amount into 
Court. With regard to part of the sum with which the case was concerned, the 
plaintiff was given leave to draw it on furnishing security. He was a minor, and 
that being so, the Court was bound under the provision of Order 32, rule 6 to 
direct that security should be given by his guardian or next friend: The Court 
took the view that the Railway Company had done nothing to hamper the decree- 
holder because they had done nothing to bring about what the law explicitly decreed, 
namely, that security in such cases had to be given. That decision of the Bench 
is again on special facts. No case has been cited to us to the effect that in the 
case of a normal order by which a judgment-debtor gets a stay on furnishing security 
and the decree-holder is given permission to draw it out on furnishing security, 
an order should ordinarily follow that interest should not run on the amount deposited 
into Court by reason of its deposit from the date of deposit. I see nothing surprising 
in this, which I personally consider to be just and proper. It would, as I have 
indicated, before, weigh very heavily on an impecunious decree-holder if at the 
instance of a well-to-do judgment-debtor he should be put in the position of losing 
interest on the amount of decree which might ultimately be due to bim for no other 
reason except that he had not the means to furnish security to enable him to draw 
it out. 
The learned Judge dismissed the petition for reasons which J have indicated. 
But he gave another reason with which I am in complete agreement. He held 
that this very matter had been dealt with by an order of Wadsworth and Patanjali 
Sastri, JJ., in C. M. P. No. 7136 of 1940 on the goth December, 1940. That also 
would appear to be so. It will be seen from the petition itself that the Court was 
asked to amend clause (1) of the decree in the relevant appeals by substituting the 
figures Rs. 14,716-10-5 in the place of Rs. 31,107-15-8, and a reference to paragraph 
16 of the affidavit filed in support shows that the very contentions which have been 


1. AIR. 1935 Mad. 342. 2, (1942) 2 M.L.J.-803. 
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put before us were set out in that affidavit. The appellant has had his case very 
well argued by Mr. G. N. Chari who has left out nothing which could possibly be 
‘urged, But in my view the decision of the lower Court is right, and I would dismiss 
this appeal with costs. 

Shahabuddin, F7.—I agree. 


K.G. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH AND MR. JUSTICE PATANJALI SASTRI. 


Gorrella Venkata Sathiyya and others . .. Appellants* 
v. 
Sait Anjarimal and others .. Respondents. 


Madras Agriculturists Relief Act (IV of 1998), sections rr and 1g —Liability for costs of execution of decree— 
Judgment-debtor’s right to relief in respect of—Limits. 

When a decree is scaled down the liability for costs of execution under that decree is not cancelled. 

Venkatammal v. Ramaswami Ayyar, (1940) 2 M.L.J. 685, explained. 

The liability for costs of execution is a “ debt ” which originates on the date of the order for costs 
and only the interest due thereon can be scaled down either under section 8 or under section g of the 
Act IV of 1938 according as the order was made before or after the rst October, 1932. The judg- 
ment-debtors are not entitled to any relief in respect of costs of execution except to the extent that 
interest thereon will be reduced. 

Appeal against the order of the Court of the Subordinate Judge of Amalapuram 
dated 12th August, 1941 and made in E. P. No. 220 of 1940 in O. S. No. 70 of 1932. 

D. Narasaraju for Appellants. 

G. Chandrasekhara Sastri for Respondents. 


The Judgment of the Court was delivered by 


Wadsworth, J.—The main question raised in this appeal preferred by the 
judgment-debtors under a decree on a mortgage is whether the decree-holders 
are entitled as a result of the application of section 19 of Madras Act IV of 1938 
to their decree to claim not only the costs as decreed but also the costs already 
incurred by way of execution of the decree. 

The argument of the appellants is founded on a sentence in the judgment in 
Venkatammal v. Ramaswamı -Atiyar!. The main question considered in that judgment 
related to the nature of the substantive debt. At the end of the judgment we say, 

“ The plaintiff-respondent has contended that by reason of section 11, the costs of execution 
can be recovered in addition to the amount recoverable under the provisions of sections 8 and g. 
We are of opinion that the provisions of section 11, like those of section 19, relate only to costs as 
decreed and do not cover costs of execution.” 
The original papers relating to that case are not readily available and we do not 
know the circumstances which led us to disallow costs of execution in that particular 
case. The observation that “the provisions of section 11, like those of secticn 19, 
relate only to costs as decreed” is correct so far as it goes. But if it has been inter- 
preted as laying down the rule that when a decree is scaled down, the liability for 
costs of execution under that decree is somehow cancelled, we must observe that 
no such rule can be sustained. The liability for costs of execution is not specifically 
dealt with in Act IV at all. But such a liability if the judgment-debtor is an agri- 
cuturist is clearly a debt originating on the date on which the execution is ordered. 
The definition of the word “debt” includes any liability due from an agriculturist 
whether payable under a decree or order of a civil Court or otherwise. The liability 
for costs is a liability payable under an order of a civil Court. It originates on the 
date of that order. If this order is passed before the 1st of October, 1932, the 
liability for execution costs will have to be scaled down under section 8, that is to 
say, the interest thereon as on 1st October, 1937 will be cancelled and thereafter 
the liability will carry interest at the statutory rate or the Court rate whichever 
is less. If the order for costs is one passed between 1st October, 1932, and the date 
of the commencement of the Act, section g will apply thereto and the interest on 
costs will be scaled down to five per cent. There is no warrant in the Act for the 


* A, A. O. No. 742 of 1941. 16th December, 1942. 
1, (1940) 2 M.L. 685. 
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cancellation of the principal due from an agriculturist under any debt of any kind 
except in so far as the second clause or the explanation to section 8 apply, which 
ordinarily will not come into operation with reference to execution costs. The 
mere silence of section 11 or section 19 with reference to a liability for costs of 
execution certainly cannot be taken as a provision of law cancelling such a liability. 
We hold therefore that the judgment-debtors are not entitled to relief in respect 
of costs of execution except to the extent that interest thereon will be reduced to 
five per cent. under section 9 of the Act. 

The further contention relates to the valuation of the property in the sale 
proclamation with reference to the Commissioner’s report on the previous execution 
petition. It is contended that the value of the property has since increased. The 
remedy is the application of Order 21, rule 66 (2) (e) Civil Procedure Code as 
amended in Madras, whereunder the valuation given both by the decreé-holder 
and by the judgment-debtor shall be specified in the sale proclamation. 

The appeal is allowed to the extent that costs of execution will bear interest 
only at 5 per cent. upto 22nd March, 10938, and thereafter at the decree rate and 
that the valuation given both by the decree-holders and the judgment-debtors 
shall be specified in the proclamation. In other respects the appeal is dismissed 
and having substantially failed, the appellants must pay the costs of the respondents. 

K.S. | = Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr JUSTICE KUPPUSWAMI AYYAR, 
Muthu K A. R. Annamalai Chettiar .. Appellant* 


D, 
N. V. Sundaresa Iyer .. Respondent. 

Limitation Act (IX of 1908), Schedule II, articles 18r and 182—Application to enforce against sureties 
~—Security bond executed during proceedings in execution of a decree—Article 181 applies and not Article 182— 
Starting point. 

A petition to enforce a security bond against the sureties to whom the judgment-debtor’s pro- 
perties were entrusted when they were attached in execution of a decree against the judgment-debtor, 
would be governed by Article 181 and not by Article 182 of schedule II of the Limitation Act. It is 
not in execution of the decree that the claim is sought to be enforced as against the sureties. It is the 
liability under the security bond that is sought to be enforced by the Court at the instance of the 
decree-holder. The fact that in Madras this could be done in the execution proceeding itself by a 
summary procedure could not make such an application a petition for the execution of the decree. 
Such a petition would be barred by limitation when filed more than three years after the date on which 
the sureties failed to produce the articles when the right to enforce the security bond accrued to the 
decree-holder. 

Appeal against the order of the Court of the Subordinate Judge of Tanjore 
dated 15th August, 1940, and made in A. S. No. 48 of 1940, preferred against the 
order of the Court of the District Munsiff of Pattukottai in E.P. No. 5 of 1939 in 
O. S. No. 191 of 1933 on the file of the Court of the Subordinate Judge, Devakottai. 


K .R. Rangaswami Aiyangar and S. Varadachari for Appellant. 
N. V. Sundaresa Aiyar for Respondent. 
The Court delivered the following 


JupcmMENT.—This appeal arises out of a petition to enforce a security bond 
against the sureties to whom the judgment debtor’s properties were entrusted 
when they were attached in execution of the decree in O S. No. 191 of 1933 on 
the file of the Devakottai Sub-Court. The security bond was given on 13th August, 
1934. The execution petition during the pendency of which the security bond 
was given was struck off on 24th November, 1934 as the sureties failed to produce 
the articles on 19th November, 1934, at the sale held in execution of the decree. 
This petition to enforce the security bond was filed on 12th December, 1938. In 
the meantime an execution petition which had been filed against the properties 
of the judgment-debtor on 8th July, 1935, was struck off on 13th December, 1935. 
ee ee ee 





* A. A. A. O. No. 125 of 1941. 25th September, 1942. 
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The learned District Munsiff dismissed the petition on the ground that it was barred 
“by limitation as it was filed more than three years after the date on which the sureties 
failed to produce the articles and a right to enforce the security bond accrued to 
the decree-holder. ‘There was an appeal and it was also dismissed. Hence this 
appeal... 

Both Courts have referred to the ruling in Jamundas Ravuji Sait v Krishnan* 
It is‘a’ decision of this Court by a single Judge in which a similar question had to be 
considered and it was held that the Article that applied was Article 181 and not 
Article -182 of Schedule II of the Limitation Act. It is only if Article 182 applied 
that there could be scope for considering the question whether the application filed 
against the judgment-debtor on 8th July, 1935, would furnish a fresh starting 
point of limitation but if Article 181 applied there could be no scope of considering 
that. question. I entirely agree with the ruling in Jamundas Ravuji Sait v. Krishnan? 
that the Article that applies is Article 181. It is notin execution of decree that 
the claim is sought to be enforced as against the surety. When the judgment-debtor’s 
properties were attached they must have been left in the custcdy of the Court. 
‘Fhe Court delivered them to the sureties. because they executed a security bond. 
It is that security bond which is sought to be enforced by the Court at the instance 
of the decree-holder.- It is the liability under the security bond that is sought to be 
enforced. In-Madras this could be done in the execution proceeding itself by a 
summary procedure which enables the decree-holder to realise the amount payable 
under the bond. I therefore do not think that this could be considered to be 
an execution petition for the execution of the decrée, though the summary remedy 
arises by reason of the bond executed to the Court in the course of the execution 
‘proceedings. 

I therefore find that both the Courts were justified in dismissing the application 
as barred. _ The second appeal fails and is dismissed. 


V.S. — Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE KUPPUSWAMI AYYAR. 


Vadivelu Arsuthiyar l -.. Appellant.” 

Indian Penal Code (XLV. of 1860), section 464, Explanation 2—Document in the name of a fictitious person— 
If forgery—Idol—If “ person” under the Penal Code, whose signature is capable of being forged. 

A document will be a forgery even if it is a false document in the name of a fictitious or non” 
existent person. The definition of “ person ” in section 11 of the Penal Code is not exhaustive and 
must be taken to include artificial or juridical persons as well. An idol is a juridical person capable 
of owning property and therefore a “person” as defined in the Penal Code. Therefore the fact 
kaa the signature that is said to have been forged is that of an idol will not makeit any the lessa ` 
orgery. 
E i Appeal against the order of the Assistant Sessions Judge cf the Court of Session 
of the West Tanjore Division at Kumbakonam dated 12th March, 1943 and passed 
in ©. C. No. 4 of 1943. 

K. S. Fayarama Aiyar and C. K. Venkatanarasimham for Appellants. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Court delivered the following 

Jupement.—The only point argued in this appeal is that on the facts stated 
there could be no forgery, because the signature that is said to have been forged 
is the signature of the idol of Venkatachalapathi and the idol cannot be saidto be a 
person. .In Ex. A the document in question it does not appear that the signature 
in it was shown as the signature of the idol of Venkatachalapathi. It reads as if it is 
the signature of a person by name Venkatachalapathi. The fact is that the pro- 
perty stood in the name of the idol of Sri Venkatachalapathi and the patta was 
sought to be transferred from the name of the idol to the name of the first accused by 
the document, Ex. A. On the strength of the observations in Ramalinga Chetti v. 
Sivachidambara .Cheiti®, it is urged for the appellant that Venkatachalapathi is 


. Pod . 1. (1933) 65 M.L.J. 507- 
* Cri. Appeal No. 267 of 1943. end September, 1943. 
= 2.- (1918) 36 M.L.J.¥575: LL.R. 42 Mad. 440, 442. 
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not “a specific person, real or artificial.” The observation made in that page 
relates to a general dedication at the time of ceremonial occasions of Hindus where 
the offering is made for the satisfaction of Sri Hari Janardana. Sri Hari Janardana 
was, understood by Seshagiri Iyer, J., not as an idol, but as the universal soul which 
pervades all beings, and therefore he observed that such an offering made to such 
a person would not be an offering to a specific person, real or artificial. 

_ The question for consideration therefore is whether Venkatachalapathi is a 
person as defined in the Indian Penal Code. In section 11, the word “person ” is 
defined as including “any company or Association, or body of persons, whether 
incorporated or not.” The definition is not exhaustive and it must be taken to 
include artificial or juridical persons as well. That an idol could be a juridical 
person was pointed at page 442 of the very ruling quoted above. It was pointed 
out that in Zagindranath Roy v. Hemanta Kumari Debi1, an idol was spoken of as a 
juridical person. In the next sentence it was observed that an idol was a person 
capable of owning property. Venkatachalapathi, the idol, is a juridical person 
and therefore “a person ” as defined in the Indian Penal Code. 


That a document will be forgery even if it is a false document in the name of a 
fictitious person is clear from Explanation 2 to section 464, Indian Penal Ccde. So, 
in any view of the case, even if the person who is shown to have signed Ex. A as 
Venkatachalapathi was a non-existent person it will not make it any the less a forged 
document. 


No other point is urged for the appellant. I therefore confirm the conviction. 
The sentence cannot be said to be excessive. The appeal is dismissed. ; 


K.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND Mr. JUSTICE 
LAKSHMANA Rao. 


O. RM. OM. RM. PL. Mvthukaruppan Chettiar, minor by 
mother and guardian, Meenkshi Achi .. Petitioner* 
V. aX 
The Commissioner of Income-tax, Madras .. Respondent. 
Indian Income-tax Act (XI of 1922), section 10 (1)—Loss incurred after business was dissolved— Whether 
loss of a capital nature or loss deductible in the year of account. 


A firm in which the assessee was a partner was dissolved on 11th January, 1939, and between 
that date and 26th March, 1939, the assets of the business were realised. The assessee claimed that 
in assessing his income as a partner in the business an aggregate sum, arrived at by deducting the 
sum realised in the course of the winding up from the values of the assets as shown in the books of 
account, should be treated as trading loss. 


Held, that the alleged loss cannot for purposes of tax be treated as a trading loss in the year of 
account, because the firm ceased to carry on business within the meaning of section 10 (1) of the 
Act on 11th January, 1939, and all realizations took place after that date. 


Income-tax Commissioner v. Shaw Wallace & Co., (1932) 63 M.L.J. 124: L.R. 59 LA. 206: I.L.R. 
59 Cal. 1343 (P.C.) and Wilson Box (Foreign Rights) Ltd. (in Liquidation) v. Brice (H. M. Inspector of 
Taxes), (1936) 20 Tax Cases 736, followed. a 


M. Subbaraya Atyar for Petitioner. 

K. V. Sesha Aiyangar for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice.—The assessee was a partner in a firm carrying on a money- 
lending business at Penang. under the style ofO. RM. OM. and as such had an 
interest in the business of a sub-partnership trading under the style of OM.PS. 
The business of the sub-partnership was also carried on at Penang. The firm of 
O. RM. OM. was dissolved on the 11th January, 1939 and between that date and 
the 26th March, 1939, the assets of. the business were realised. After the 11th 
January, 1939, no business was transacted, beyond that. involved in the realisation 
of the assets. One of the assets was sold to a stranger: all the other assets were 


: 1.- (1904) L.R. 31 TA. 203 : LL.R. 32 Ca, 129 (P.C.).- 
* O, P, Nos, 126, 127 and 128 of 1942. 13th August, 1943. 
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sold to members of the firm. The winding up of the O. RM. OM. partnership 
meant, of course, the winding up of the subsidiary partnership as well. 


This reference relates-to the year of account which ended on the 13th April, 
1939. ‘The assessee claims that in assessing his income as a partner in these 
businesses an aggregate sum of £ 1,38,349 should be treated as representing trading 
loss. ‘This figure is arrived at by deducting the sums realised in the course of the 
winding up from the values of the assets as shown in the books of account. 

By an order dated 24th the August, 1942, this Court directed the Commissioner 
of Income-tax to state a case on the following question : 

“ Is the loss claimed by the assessee in this case of a capital nature or is it a loss deductible in the 
year of account ?” 

The question was stated in this way as the Court understood that the case of the 
Income-tax authorities was that the loss should be treated as being of a capital 
nature. 

‘It is quite clear that the alleged loss cannot for purposes of tax be treated as a 
trading loss in the year of account, because the firm ceased to carry on business 
on the 11th January, 1939, and all realisations took place after that date. Section 
10 (1) of the Income-tax Act states that the tax shall be payable by an assessee 
under the head “ profits and gains of business, profession or vecation ” in respect 
of the profits or gains of a business “carried on” by him. The importance of the 
words “‘carried on’? was pointed out by the Privy Council in Income-tax Commissioner, 
Bengal, v. Shaw, Wallace and Co. ‘Their Lordships also pointed out that the 
English cases did not help here in the interpretation of the Indian Act, which 
was not in part materia. But this does not preclude the Court from referring to 
English cases when. deciding whether a loss incurred in the course of the liquidation 
of a business can be regarded as a trading loss. In Wilson Box (Foreign Rights) 
Ltd., (In liquidation) v. Brice (H. M. Inspector of Taxes) *, it was held that a profit made 
in the winding up of a Company was not assessable to income-tax. The profit was 
not made in carrying on the business of the Company, but in its liquidation. 
Lawrence, J., said that the liquidator of a Company migbt realise the assets of the 
Company without carrying on the business of the Company in such a way as to 
attract income-tax. On the other hand, the liquidator might realise the assets in 
such a way as to involve the carrying on of a trade, the profits of which would 
be assessable to income-tax. This decision was upheld by the Court of Appeal. 

If a profit made in the course of the liquidation of a business does not represent 
taxable income, it must follow that a loss suffered in realisation is not a deductible 
loss. Ofcourse, just as in the case of a Company, the business of a dissolved partner- 
ship may be carried on in order to facilitate the winding up ofthe partnership and 
if a profit is made it will be taxable as such Likewise a loss will be a deductible 
loss. But in this case the business was not ‘‘ carried on.” It stopped ccmpletely 
on the 11th January, 1939, after which the partners contented themselves with taking 
steps to realise the assets. As the loss incurred was not incurred either in or for the 


carrying on of the business of the partnership it is not deductible under section 10. 
The reference will be answered in this sense. 


The Commissioner of Income-tax is entitled to his costs which we fix at Rs. 2 50 


V.P.S. Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` PRESENT :—Mr Justice Kuppuswami AYYAR. 


Petitioner® (Nil). 

City Police Act (III of 1888), section 65—Hides carried in a cart—Goods suspected of havi b 

—Conviction of offender—Confiscation of cart improper. p of having been stolen 
Where an accused was charged under section 65 of the City Police Act in connection with some 


hides which he was found carrying in a cart belonging to another, and while convicting him the 
cart as well as the hides were directed to be confiscated, 


Abdul Azeez 


1.. (1932) 63 M.L.J. 124: L.R. 59 I.A. 206: 2. (1936) 20 Tax Cases 736. 
I.L.R. 59 Cal. 1343 (P.C.). 


* Cr. M. P, No. 733 of 1943. 13th September, 1943 
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Held, that the order confiscating both the hides and the cart was wrong. The offence being 
a in respect of the hides there was no justification for confiscating the cart in the circumstances 
of the case. 


Petition praying that in the circumstances stated therein and in the affidavit 
filed in support thereof, the High Court will be pleased to issue an order directing 
the delivery to the petitioner herein of the cart ordered to be confiscated by the 
order of the Fourth Presidency Magistrate, George Town, Madras, dated 23rd July, 
1943 and passed in C. C. No. 1305 of 1943. 

T. Sampath Ayyangar for Petitioner. 

The Crown Prosecutor on behalf of the Crown. 

The Court made the following 

OrDER.—The petitioner claims to be the owner of a cart which has been directed 
to be confiscated by the order of the Magistrate (the Fourth Presidency Magistrate) 
in G. C. No. 1305 of 1943. The accused in this case was charged under section 65 
of the City Police Act in connection with some hides which he was found carrying 
in a cart. It was suspected that the hides were either stolen property or property 
fraudulently obtained and since he did not explain how he came to be in possession 
of them he was convicted under section 65 of the City Police Act. While convicting 
him the cart as well as the hides were directed to be confiscated. He was charged 
only in respect of the hides and not in respect of the cart, but all the same the Magis- 
trate has directed the confiscation of the cart as well. The petitioner’s case is that 
the cart belongs to him and that he hired it to the accused and therefore the order 
of confiscation will not be binding on him and wants the cart to be delivered over 
to him. The learned Crown Prosecutor is not able to point out any other provision 
of law for justifying this order of confiscation except section 517 of the Code of 
Criminal Procedure. That section deals only with property produced before the 
Court or in its custody or regarding which any offence appears to have been com- 
mitted, or which has been used for the commission of any offence. Under it the 
Court has jurisdiction to order disposal of property by destruction, confiscation and 
delivery to any person claiming to be entitled to possession or otherwise of any such 
property. The offence being only in respect of the hides there was no justification 
for passing an order, in respect of this cart, confiscating it. The only order that 
ought to have been passed was an order directing the return of the same to the 
accused from whose possession it was seized but no such order has been made. 


The order of the lower Court confiscating the cart is set aside and the Magistrate 
is directed to hold an enquiry after notice to the accused as to whether the cart 
belongs to the petitioner or not and pass the necessary orders with regard to the 


same. _ 
K.C. — Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
s PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 
The Calicut Bank Limited (in liquidation) by Official Liquida- 


tors .. Appellants.” 
- 2. 
Nekkat alias Eppurath Manakkal Parameswaran Nambudiri’s l 
son Narayanan Nambudiri i .. Respondent, 


Indian Companies Act (VII of 1913), section 171— Whether sanction of the Court is necessary to continue 
execution proceedings. 

Where in a suit on a mortgage as well as in the execution of the decree by the mortgagee, the 
puisne mortgagee, a Bank, had been added as a party, and subsequent to the filing of the execution 
proceedings the Bank was wound up by order of the Court and a liquidator appointed, the proceedings 
cannot be continued, without the sanction of the Court which ordered the winding up of the Bank, 
as (1) the Bank though a puisne mortgagee was a person liable to pay the amount due under the 
mortgage decree and therefore not a mere pro forma party ; 

Periaswamt Chettiar v. Ramaswami Goundan, (1940) 2 M.L.J. 513 : I.L.R. (1941) Mad. 53, followed 


* A. A. A. O., Nos, 179 and 181 of 1940. 1st ‘October, 1942, 
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- 


and (ii) the word “proceeding” in section 171 of the Companies Act applies to execution pro~ 


ceedings also and is-not confined to original proceedings. 


| Shakuntala v. Peoples’ Bank of Northern India, 1.L.R. (1941) Lah. “60 (F.B.), not followed. 
Govindaswami v. Rasu, (1934) 68 M.L.J. 41: LL.R. 58 Mad. 781 and In re Artistic Colour Printing 
Go., (1880) Ch.D. 502, followed. 

Appeal against the decree of the Court of the Subordinate Judge of Ottapalam 
dated 11th December, 1939, and passed in A. S. No. 124 of 1939 preferred against 
the order of the Court of the District Munsiff of Chowghat dated 17th August, 1939, 
in E. P. No. 1780 of 1938 in O. S. No. 286 of 1937, ete. 


V. K. John and R. Rajeswara Rao for Appellants. 

C. S. Swaminathan for Respondent. 

The Court delivered the following 

Jupcment.—The only point for consideraticn in these two appeals is whether 

the decree-holder should obtain the sanction of the Court which passed orders 
winding up the Calicut Bank (appellant) under section 171 of the Indian Ccmpanies 
Act, for the purpose of continuing execution proceedings taken out against that 
Bank which is now under liquidation. 
“| - Both these appeals arise out of execution proceedings started by the decree- 
holders, and in both the appellant Bank was added as a party on the ground that it 
had obtained a subsequent mortgage cf the properties which were sought to be sold 
in execution of the hypothecation decrees obtained by the decree-helders, in the 
‘two suits out of which these appeals arise. ‘The Bank was a party to the suits and to 
the proceedings in execution. It went into liquidation subsequent to the filing 
of the execution petitions. The contention now is that the execution proceedings 
cannot be continued without the sanction of the Court which ordered the winding 
up of the Bank and appointed a liquidator. 

The first Court held, that, as the Bank was only.a puisne mortgagee, there 
was no relief granted as against the Bank, that the Bank had only a privilege of 
redeeming but not a liability to pay and that consequently it was not necessary 
that the sanction of the Court should be obtained ; and it relied upon the decision 
of this Court in Narayanachari v. Annamalaa Chettiar! ‘Lhe appellate Court fcllcwed 
the saine decision and dismissed the appeals. It however stated that, under section 80, 
Civil Procedure Code, it was not necessary that a notice should be sent to a pro forma 
defendantifno relief isasked against him and that the same principleshould be 
applied to the facts of this case. Hence these appeals by the Bank. 

The decision in Warayanachari v. Annamalai Chettiar’, was the decision of a single 
Judge and it has been overruled by a Bench of this Court in Periaswami Chethar v. 
Ramaswami Goundan®, It is also pointed out in that case that there were several 
rulings of this Gourt which held differently frcm what Newsam, J., held in Narayana- 
chari v. Annamalai Chettiar’. In that case it was held that a puisne mortgagee is 
also a person liable to pay the amount due under the mortgage decree, that he is 
entitled to have the debt scaled down under the Madras Agriculturists’ Relief Act. 
It cannot therefore be said that the Bank is not a defendant against whcm a relief 
was granted under the decree. The Bank was hence not a mere pro forma defendant. 

It is urged for the respondents that the proceedings referred to in section 171 
of the Companies Act refers to an original proceeding like a suit started by the filing 
ofa document similar to a plaint and not to execution and for this reliance is placed 
on the observations in Shakuntala v. Peoples’ Bank of Northern India®. ‘There their 
Lordships had to consider the question as to whether a suit filed under Order 21, 
rule 63 was a suit in respect of which sanction should be obtained under section 171, 
and the contention was that the suit was really a proceeding in the nature of an 
appeal against a summary order passed on a claim petition and was not a suit proper. 
But it was held thatit was a suit as it started with a plaint and therefore sanction 
was necessary. Reference was made to the meaning of the expression ‘‘ preceeding ” 
as used in that section and it was observed that it must be construed as meaning 
t “{1939) 2 MLJ dag. 7 BE ee 
2. fs 2 M.L.J. 513: DLR. (1941) Mad. g. LL.R. (1941) Lah. 760 (F.B.). 
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original proceedings similar to a suit. With great respect, I do not think I will 
be justified in accepting that interpretation of the word “ proceeding.” In Govinda- 
swami v. Rasul, Venkatasubba Rao, J., after referring to the meaning of the word 
“proceeding”? as given by Stroud and in Black’s Law Dictionary, points out that the 
word need not necessarily relate to an independent originating proceedings, but 
may also relate to supplemental proceedings. Further it was pointed out in In re 
Artistic Colour Printing Co.,* with regard to a similar provision in the Companies 
Act, 1862, which runs thus, 

“No suit, action, or other proceeding shall be proceeded with or commenced against the 
company except with the leave of the Court”, 
that the word ‘‘ proceeding” includes execution under a judgment in an action. 
Further the object of the section is to enable the Court, which ordered the liquidation 
or the winding up of a company, to know whether it will be necessary to continue. 
the execution proceedings and whether it will not be advisable to adjust the matter 
out of Gourt and to give the necessary instructions to the liquidator. 

I therefore find that both the lower Courts were wrong in finding that it is not 
necessary to obtain the sanction of the Court under section 171 to continue the 
execution proceedings taken against the Company after a winding up order has 
been made and a provisional liquidator has been appointed. 

In the result, both the appeals are allowed, and the petitions are remanded 
to the Court of First Instance to enable the parties to get the necessary sanction to 
continue the proceedings. ‘The respondents-decree-holders will pay the appellant 
costs both in this Court and in the lower appellate Court. Leave refused. 


V.P.S. — Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 
PRESENT :—MR. JUSTICE HORWILL 
Nalluru Kotayya (died) by his legal representatives .. Petitioners. 
v, 


Kolli Narayana é .. Respondent. 

Civil Procedure Code (V of 1908), section 47 and Order 21, rule 97—Limitation Act (IX of 1908), Article 
167——Delivery of possession to auction-purchaser ordered—Obstruction by the judgment-debtor—Limitation Jor 
another application for delivery. 

Inasmuch as in a dispute between the auction-purchaser and the judgment-debtor consequent 
on obstruction by the latter to delivery of possession of the property purchased, the auction purchaser 
represents the interests of the judgment-debtor, the dispute is one between the judgment-debtor and 
one claiming through him ; it is not therefore, within the scope of section 47 of the Civil Procedure 
Code and no appeal will lie from an order passed in such dispute. 

A decree-holder is not bound to apply for removal of obstruction under Order 21, rule 97, of the 
Code and may put in a fresh application for delivery, and failure to so apply for removal of obstruction 
is not a default of the auction purchaser which would necessitate the dismissal of his application for 
delivery. 

If there has been a default in prosecution of the application for delivery on account of some fault ` 
on the part of the auction purchaser, then the dismissal of the application is a final order and definitely 
disposes of his application. If, however, the petition has been closed and there has been no default 
by the auction purchaser, as in the case of obstruction by the judgment-debtor, then the petition for 
delivery must be deemed to be pending and Article 167 of the Limitation Act would have no application 

Abdul Aziz v. Chokkan Chettiar, (1935) 69 M.L.J. 821 : I.L.R. 58 Mad. 893 (F.B.), Subramania v. 
Angappa, Asari, A.IL.R. 1930 Mad. 328, distinguished. 

Sri Raja Vadrevu Viswasundara Rao Bahadur v. Vannam Paidi Gadu, (1925) 50 M.L.J. 72, Appavoo 
Nainar v. Lakshmana Reddi, (1933) 65 M.L.J. 305, and Nandur Subbayya v. Sri Venkataramayya Apparao 
Bahadur, 1918 M.W.N. 214, followed. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the decree of the Court of the Subordinate Judge of Tenaliin 
A. S. No. 151 of 1941, preferred against the order of the Court of the District 
Munsiff of Tenali dated 15th July, 1941, and made in E. A. No. 143 of 1941 in O: S. 
No. 222 of 1936, District Munsiff’s Court, Repalle. 

V. Subramanyam for Petitioners. 

A. Lakshmayya for Respondent. 

The Court delivered the following 
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JUDGMENT.—An application, E. A. No. 145 of 1938, was filed by the respondent, 
the auction purchaser, on 2nd February, 1938, for the delivery of the present peti- 
tioner’s property which had been sold to him in execution of a decree against the 
present petitioner. Delivery was ordered ; but on obstruction by the petitioner 
the application for delivery was struck off. The respondent took scme steps in 1940 
but they came to nothing ; and on 11th February, 194.1, he filed the petition with 
which we are directly concerned, E. A. No..143 of 1941, another application for 
delivery, praying at the same time for removal of the obstruction that had been 
offered by the judgment-debtor. Prima facie this application was badly out of time. 
An application for removal of obstruction has to be filed, according to Article 167 
of the Limitation Act, within thirty days from the date of obstruction; and an 
application for delivery has to be made within three years of the final order con- 
firming the sale. The learned District Munsiff therefore dismissed the application 
as being barred by time. The learned Subordinate Judge relying on two decisions 
of this Court, Subramania v. Angappa Asari}, and Abdul Aziz v. Chokkan Chettiar = 
held that the present application was but a continuation of E. A. No. 145 of 
1938. He accordingly allowed the appeal and ordered the District Munsiff to 
dispose of E, A. No. 143 of 1941 on its merits, treating it as a continuation of E. A. 
No. 145 of 1938. 

I have had to consider this petition as fully as if it were an appeal ; because 
the order of the lower Appellate Court would have to be set aside in any event 
as being one without jurisdiction. The dispute was between the auction purchaser 
and the judgment-debtor ; and as the auction purchaser represented the interests 
of the judgment-debtor, the.dispute was between the judgment-debtor and one 
claiming through him and was not, therefore, one that fell within the scope of 
section 47, Civil Procedure Code. No appeal therefore lay from the order of the 
District Munsiff. Unfortunately, this objection was not taken in the lower Court. 

Of the two decisions, quoted by the learned Subordinate Judge, Abdul Aziz 
v. Ghokkan Cheitiar®, does not help us very much; because in that case the 
Court itself failed to do an act which it was bound todo: and despite 
the fact that with regard to a number of items of land there was no 
objection by the judgment-debtor, it failed to give delivery; and 
so the learned Judges held that it was an improper disposal of the 
application for delivery and must therefore be regarded as still pending. 
Subramania v. Angappa Asari, dealt with the point raised here, and Pandalai, J., 
thought that the petition for delivery had obviously been closed for statistical 
purposes, although he did not give any reasons for his conclusion. This matter has, 
however, been clearly covered by other decisions of this Court. Sri Raja Vadrevu 
Viswasundara Rao Bahadur v. Vannam: Paidi Gadu? does not deal precisely with the 
point which is under consideration here ; but the learned Judges lay dewn certain 
principles which do apply to this case. They held that if there has been a default 
in prosecution of the application for delivery on account of some fault on the part 
of the auction purchaser, then the dismissal of his application is a final order and 
definitely disposes of his applications. If, however, the petition has been clesed 
and there has been no default by the auction-purchaser—and the learned. Judges 
specifically referred to cases where there has not been delivery because of obstruction 
by the judgment-debtor — then that petition for delivery must be deemed to be 
pending They referred to an earlier case dealt with by Abdur Rahim and Oldfield, 
JJ. Those two learned Judges differed ; and Devadoss and Waller, JJ., preferred 
to. follow the opinion of Oldfield, J., which laid down the principle enunciated above. 
Pakenham Walsh, J , considered a case precisely like the present in Appavoo Nainar v. 
Lakshmana Reddit and he based his decision on the remarks of Devadess and Waller, 
JJ., in Sri Raja Vadrevu Viswasundara Rao Bahadury. Vannam Paidi Gadu? and of Oldfield, 
J., in Nandur Subbayya v. Sri Venkataramayya Apparao Bahadur®, The learned advccate 
for the petitioner contends that there was a default on the part of the decree-holder 
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inasmuch as he failed to present an application under Order 21, rule 97, Civil 
Procedure Code to have the obstruction -rémoved and that therefore the principle 
laid down -by Devadoss and Wallet, JJ., in. Sri Raja Vadrevu Viswasundara 
Rao Bahadur v. Vannam Paidi Gadu1 does not apply. It has however always, been 
held by this Court from -Muitia v. Appaswami* onwards that a.decree-hclder 1s not 
bound to apply for- removal of obstruction under Order 21, rule 97, Civil Proce- 
dure Code and may put in a fresh application fcr delivery. Morecver, the 
decisions above referred to clearly- indicate that the failure to. apply ` for 
removal of obstruction is not a default of the auction purchaser which would neces- 
sitate the dismissal of his application for delivery, except perhaps in a case where he 
was ordered by the Court to putin an application under Order 21, rule 97,° Civil 
Procedure Code and he failed to do so. ; ee A 

As the order of the lower Court was without jurisdiction I cannot merely dismiss 
this petition ; but in view of the fact that the conclusion ceme to by the lewer 
appellate Court was right, the order passed by the lower appellate Court will be 
adopted as the order ofthis Court in revision. As the respondent adopted a wrong 
procedure, by preferring an appeal to the lower appellate Court instead of ecming 
here in revision, it will not be just to order the petitioner to pay his costs. _Beth 
parties will therefore bear their own costs in this Court as well as in the lower appellate 
Court. a NTN, 
V.P.S. —— - „Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS: - | 
PRESENT :—MR. Justice KRISHNASWAMI AYYANGAR AND MR. JUSTICE Kunn 
RAMAN. | et 


SÌ A. Ramanathan Chettiar ` E .. Appellant* 


v, 
M. P. Kasi Chettiar alias Meyyappa Chettiar and others .. Respondents. 

Civil Procedure Code (V of 1908), Order. 21, rule 29—-Order for stay under—Duration— Suit’ does not 
include appeal from decision in the suit—Section 99—Exercise of discretion under—Considerations. 

. Where in pursuance of the directions of the High Court couched in the following words, “ that the 
Jower Court do pass an order under rule 29 of Order 21 of the Civil Procedure Code granting stay 
of execution until the decision of O. S. 29 of 1931 on the file of the lower Court,” the lower Court 
passed an order for stay in terms of the directions, 

Held, (1) that on a strict construction of the words in the order it could not be argued that the 
order for stay continued even after the disposal of the suit referred to in the order; and (2) that the 
word ‘suit? in Order 21, rule 29 means the suit and does not include the appeal or appeals there- 
from to the appellate Court. f . 

Held, further : Section 39 of the Civil Procedure Code gives the Court a discretion and the Court 
‘must exercise it after taking into account all the relevant circumstances, The fact that the judgment- 


„debtor is not liable to arrest in execution of the decree is not in itself a good reason for refusing ‘to 
make an order under the section. - Eo g 


: Appeal against the order of the Court of the Subordinate Judge ef Devakottai 
dated 14th July, 1942 and made in E. P. No. 104 of 1942 in O. S. No. 33 of 1927. 

A. Swaminatha Aiyar for Appellant. i s Ei 

V. Ramaswami Aiyar, N. G. Krishna Ayyangar, and S. Thyagaraja Aiyarfcr Res- 
pondents. s ; | ; 

The Judgment of the Court was delivered by ` ; 

Krishnaswami Ayyangar, 7.—This is an appeal by the judgment-debtor from 
an order of the Subordinate Judge, Devakottai.transmitting the decree in O. S. No. 
33 of 1927 for execution to the Court of the Subordinate Judge at Tanjore. 

The appellant raised two contentions in the Court belcw both cf which have, 
however, been overruled The first was that by reason of an order for stay made 
by thé Subordinate Judge of Devakottai in pursuance of the direction cf this Court 
in C. M. A. No. 403 of 1941, the respondents 1 to 7 were not entitled to execute 
the decree until the disposal of A. S. No. 243 of 1942 pending in this Court. ‘The 
latter appeal is from a decision of the same Court in O. S. ‘No. 29 of 1931 in which 
the appellant was the plaintiff and the respondents 1 to 7 were defendants. By the 
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final decree passed in the lower Court it was found that there was a sum of Rs. 470 
payable by the appellant to the respondents 1 to 7. This figure was arrived at after 
setting off the costs payable to the respondents 1 to 7 against a sum of Rs, 1,000 
only found in favour of the appellant. A. S. No. 243 of 1942 which we referred 
to is an appeal from this decree. 

The directions contained in the order of this Court in C. M. A. Ne. 403 of 1941 
are couched in the following words’: 

__ “ that the lower Court do pass an order under rule 29 of Order 21 of the Civil Procedure Code 
granting stay of execution until the decision of O. S. No. 29 of 1931 on the file of the lower Court.” 
It was in terms of this order that the lower Court has passed its order of stay. Ona 

“ strict construction of the words used in the order, the appellant cannct argue that 
the order of stay continues even after disposal of the suit, That order having been 
made under Order 21, rule 29 of the Code of Civil Prccedure the learned advccate 
for the appellant argues that a wider operation ought to be given to it. The rule 
states as follows: ; 

‘Where a suit is pending in any Court against the holder of a decree of such Court, on the part 
of the person against whom the decree was passed, the Court may, on such terms as to security or 
otherwise, as it thinks fit, stay execution of the decree until the pending suit has been decided.” 

The contention is that the words ‘ until the pending suit has been decided’ really 
mean until not merely this suit is decided but also until the remedies of the appellant 
are exhausted by appeals preferred against the decision in the suit. Reliance is 
placed on a decision of the Calcutta High Court in Mahesh Chandra Sadhu v. Jogendra- 
lal Sarkar, where the words ‘ until the pending suit has been decided ’ has been 
interpreted to mean ‘until the pending suit has been finally decided,’ the appeal 
being apparently regarded as a continuation of the suit. According to the learned 
- Judges, the word ‘suit’ here includes an appeal or appeals from the decision until 
a finality is reachéd, “But we find that this decision was considered in a later decision 
of the same Court in Radhaballav Khan v. Pyarilal Ghosh®. In this case the learned 

Judges emphatically dissented from the view taken in the earlier case and ‘expressed 
the opinion that if it were necessary they would have referred the correctness cf the 
earlier decision to a Full Bench , but they did not consider it necessary to do so as the 
order then under consideration was not one expressly made under rule 29. Apart 
from these two decisions we have not been referred to any other case directly bearing 
on-the interpretation of the rule under consideraticn. Mr. Swaminatha Iyer, has, 
however, referred us to a decision of this Court based upon section 10 cf the Civil 
Procedure Code where the words “pending suit’? occur. In Chinnakaruppan 
Chetti v. Meyyappa Chetti’, Seshagiri Ayyar, J., considered that those words meant 
to include the appellate stages of the suit as an appeal was buta continuation of a 
suit. We are, however, not prepared to apply this reasoning to the provisions of 
Order 21, rule 29 with which we are here concerned. We are not convinced that 
the reasons adduced by the learned Judges who decided the case in Mahesh Chandra 
Sadhu v. Jogendralal Sarkar? are sufficient to out-weigh the plain meaning of the 
words used in the rule. We consider that “suit? in the rule means the suit and not 
the appeal or appeals therefrom to the appellate Court. The contention cf the 
appellant based on Order 21, rule 29 of the Civil Procedure Code must accordingly 
be overruled. 

-- The second point urged is that the learned Judge’s conclusion that the appli- 
cation for transmission came within section 39 of the Cede cannot he supperted. 
Section 39 gives a discretion to the Court to transfer a decree passed by it in exe- 
cution to another Court if any one of the four reasons mentioned in the section are 
found to exist. ‘The first of them is that the judgment-debtor actually and velun- 
tarily resides or carries on business or works for gain within the Iccal limits of the 
jurisdiction of the Court to which the decree is sought to be transmitted. In the 
present case, it is stated that the judgment-debtor resides both in Karaikudi and 
-Tanjore.. If that is so, it would-be a good ground for transmitting the decree to 
the Sub-Court at Tanjore. The fact that the judgment-debtor is not liable to 
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arrest in execution of the decree is not in itself a good reason for refusing to make 

the order, The Court has a discretion given to it and it must exercise it after taking 

into account the relevant circumstances. The second reason given in the section is 

that the judgment-debtor has no property within the local limits of the jurisdic- 

tion of the Court which passed the decree sufficient to satisfy the decree and has pro- 

perty within the local limits of the jurisdiction of the Court to which the decree is 
sought to be transferred. It is this point which has been considered by the learned 

Subordinate Judge and he has come to the conclusion that the contention that the 
appellant has sufficient properties within his jurisdiction was not correct. We are 
not satisfied that the learned Judge has adequately considered the several facts 

which appear on the record. We are told —and it is not denied—that on the 

decree which is now sought to be executed, there is a sum of Rs. ‘10,000 or there- 

abouts due to the respondents. In respect of this decree a security has been offered 

in pursuance of an order of this Court in A. S. No. 438 of 1935 for Rs. 19,000. That. 
security was offered over properties within the jurisdiction of the lower Court, 

which are subject to a liability on the part of the appellant to make restitution in 

respect of monies recovered by him from the respondent in O. S. No. 29 of 1931, 

It would be necessary to find how much money the respondents are entitled to by 
way of restitution before it can be known whether those properties are sufficient to 

satisfy the decree. It was said that an application for restitution has been already 

filed claiming a sum of Rs. 55,000 from the appellant. The appellant, however, 

says that the claim has been grossly exaggerated. The matter, however, has not 
been considered by the learned Subordinate Judge. It may be that the house 

which was the property given as security in A. S. No. 430 of 1935 has depreciated 

in value or for other reasons is not now sufficient to cover the decree held by the 
respondents. But we consider that the learned Judge should have gone into the ' 
matter more fully than he has done and we are of opinion that he should now be 
asked to do so, 


It is hardly necessary to point out that while we set aside his judgment, we leave 
it open to the learned Judge to reconsider the whole matter afresh and pass the 
proper order, in particular, it is open to him to consider the applicability of clause (d) 
of section 39 to the facts of the present case and to proceed under it ifhe finds sufficient 
warrant for it. For the reasons mentioned, the order of the learned Subordinate 
Judge is set aside and the case is remanded for fresh disposal in the light of the obser- 
vations made herein. It is open to the parties to refer to the records of the pro- 
ceedings in O. S. No. 33 of 1927 and O. S. No. 29 cf 1931 and the appeals therefrem 
but there shall be no fresh oral evidence adduced by either of them. We direct 
each party to bear his own costs of this appeal. The attachment of the fund in the 
hands of the Official Receiver of Tanjore will continue. 

V.S. -—— Appeal allowed and case remanded, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr JUSTICE KUPPUSWAMI AYYAR. 


Shanmugham Pillai .. Appellant* (Respt.-Deft.) 
v 
Namagiri Ammal .. Respondent (Appt.-Peir.) 


Indian Limitation Act (IX of 1908), Article 182—Execution petition re- presented beyond time with prayer 
to excuse delay— Order passed on it—If a final order on a valid application. 


Where an execution petition was returned to be re presented within a certain time with certain 
documents and the petition was re-presented beyond the time and without the documents, but with 
a prayer to excuse the delay and for-further time for the production of documents, and the Court. 
thereupon passed the order “To be renewed. Rejected”, on the question whether the order is a 
final order on a valid application, 

Held, (i) that the application is a valid application, for the words “to be renewed” must be cons- 
trued as if the delay in re-presentation was excused, and the word ‘ rejected ” as relating to the 
prayer for time for production of documents ; Wb f 

(ii) that the order is final not only in point of time but also on the merits because nothing more 
could be done after the order of rejection ; and ; 
eee 


* A. A. A. O. No. 215 ot 1942, rst September, 19430 
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a (iti) that as it was a final order on a valid application, it afforded a fresh starting point of 
imitation. 
Syed Ghulam Khadir Saheb v. Viswanatha Ayyar, (1 942) 2 M.L.J. 768, followed. 

Appeal against the decree of the District Court of LTrichinopoly dated the 23rd 
day of July,1942, and passed in A. S. No. 3360 of 1941, preferred against the order 
of the Court of the District Munsiff of Kulitalai dated 25th August, 1941, and 
made in E. P. No. 57 of 1941 in O. S. No. 70 of 1923. 


N. Stwvaramakrishna Aiyar for Appellant. 
B. V. Viswanatha Aiyar for Respondent. 


“The Court delivered the following 


JUDGMENT.—The only point for consideration in this appeal is whether the 
execution petition was barred by limitation. The appellant was the judgment- 
debtor in O. S, No. 70 of 1923 on the file of the District Munsiff’s Court of Kulitalai. 
The respondent was the attaching creditor who had attached the decree in this 
suit—O. S. No. 70 of 1923. The appellant contended that his petition, E. P. No. 
57 of 1941 filed on 13th September, 1940 was barred by limitation as it was not 
filed either within three years from the date of the decree, or within three years 
from the date of a final order on a valid petition for execution of the decree. The 
first Court found that the petition was barred by limitation. On appeai, the 
learned District Judge of Trichinopoly held that the petition was not barred by 
limitation holding that the prior execution petition must be considered to be still 
pending and that therefore the proceedings should be based on the first petition 
itself. Hence this appeal. 

The only question for consideration is whether E. P. No. 57 of 1941 on the 
file of the District Munsiff’s Court of Kulitalai was barred by limitation. The 
decree in the suit was passed on the 25th August, 1934. On the 25th August, 1937, 
an execution petition was filed. It was returned for the production of the copy 
of the decree and was re-presented in time on the 14th September, 1937, with the 
copy of the decree. On the 22nd September, 1937, it was returned witb an endorse- 
ment that a certified copy of the order making the attachment absolute should be 
filed and that column 6 should be filled up and that the petition should be re-presen- 
ted within a week. On the 2nd October, 1937, more than a week after the 
date on which it was returned, it was re-presented with the following endorsement. 

“ The petitioner has applied for an order of attachment and it has got to be obtained from the 
District Court. He prays for a fortnight’s time more. He also prays that the delay may be excused.” 
On the 7th October, 1937, the District Munsiff passed the following order: ‘To be 
renewed, Rejected’ The present application was filed on 1 3th September, 1940, 
within three years from 7th October, 1937. It was contended for the attaching 
decree-holder that the order “To be renewed. Rejected.” was a final order on 
that application and consequently this petition was within time. The District 
Munsiff found that the petition was barred by limitation and that as the order 
dated 7th October, 1937, was an order on a petition which was not re-presented in 
time, it could not be said to be an order which would be a fresh starting point of 
limitation. ‘The learned District Judge was of opinion that there was no final 
order passed on the petition of the 25th August, 1937, and that it must be con- 
sidered to be still pending and therefore execution proceedings could be continued 
as if that was the petition that was pending. 

It is urged before me that, in this case, inasmuch as the petition was returned 
for being re-presented with a copy of the order making the attachment absolute 
and the petition was not re-presented within the time fixed by the Court for re- 
presentation, the order was one passed on a petition which could not be said to be 
properly pending before the Court and hence it could not afford a fresh starting 
point of limitation Reliance for this is placed on the following observations of 
this Court in Syed Ghulam Khadir Saheb v Vis anatha Ayyar! : 

“It follows that an execution petition returned for amendment but not re-presented has no 


legal existence till it is re-presented, and if it is re-presented after the time limited, it does not acquire 
the status of a petition calling for an order unless the delay is excused.” 
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It is contended for the appellant that since there is no specific order stating that the 
delay in the re-presentation was excused, and since the word “ rejected ” is found 
in the order dated 7th October, 1937,it must be construed that the District Munsiff 
refused to grant time and rejected the petition, as it was not re-presented in time. 
But it is urged for the other side that the words “to be renewed ”’ in the order 
indicated that the delay was excused and that the District Munsiff was not willing 
to give further time to file the copies and that was why he was asked to renew it and 
he rejected it becaues the order directed to be filed was not filed. From the obser- 
vations made in Syed Ghulam Khadir Sahib v. Viswanatha Ayyar! qucted above, it is 
clear that when an order is passed on an application though re-presented after the 
time fixed, if the delay is excused, it would be an order which would give a fiesh 
starting point of limitation. i 


So, the only question for consideration is whether the order could be construed 
to mean that the delay in re-presentation was excused. ‘The endorsement of the 
vakil dated 2nd October, 1937, clearly indicated that the vakil prayed that the 
delay in re-presentation should be excused, If the delay was not excused, then 
there is no meaning in the direction ““ to be renewed ” in the order dated 7th October, 
1937. The decree in this case was passed on 25th August, 1934 and a subsequent 
petition filed subsequent to 7th October, 1934 cannot be a valid petition in time, 
unless the order on this petition is treated as a final order on a petition filed in 
accordance with law. ‘The petition could not be one in accordance with law, 
unless the delay is excused. In ascertaining the intention of the Judge who passed 
the order, when the order is not express, we have to construe it reasonably and the 
District Munsiff must be taken to have known what the law on the point is. The 
District Munsiff would not have passed the order ‘‘ to be renewed ” if his intention 
was that the delay was not to be excused ; for if the delay was not excused, it would 
not be possible to file any new petition after 7th October, 1937. In’ view of the 
fact that the order does not indicate whether the delay was excused or not and the 
order can be reasonably interpreted only on the basis that the delay was excused, 
I find this is a case in which the delay must be considered to have been excused 
and that therefore the order dated 7th October, 1937 was an order on a petition 
properly pending in the Court on the date on which the order was passed ; and 
as the order was final not only in point of time, but also on the merits because 
nothing further could be done on that petition after the order of rejection, it is a 
final order passed in accordance with law and would furnish a fresh starting. point 
of limitation. aoe 

In the result the appeal is dismissed with a direction that the District Munsiff 
will proceed with the petition on the basis that it is not barred by limitation and 
proceed with the execution of the decree as prayed for in E. P. No. 57 of 1941. 
I make no order as to costs, as this interpretation of the order was stated for the 
first time in this Court. 

Leave refused. 


Vo Poo: : —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR JUSTICE SHAHABUDDIN. 


Mogulluri Vira Raghavayya. .. Petitioner® (Plaintiff) - 
v. 
Kovaluri Sita Ramayya and others .. Respondents (Defendants). 


Limitation Act (IX of 1908), section 19—Promissory note—Simultaneous agreement for payment in instalments 
—Endorsement of note—Endorsee taking subject to agreement—Right to recover unpaid instalment—Acknowledgment 
by promisor—Saving of limitation. i . 

The plaintiff sued as the endorsee ofa promissory note executed by the defendants in favour of a 
Bank on 23rd April, 1937. At the time the note was executed there was an agreement between the 
promisors and the promisee to the effect that the promisors should pay the amount of the. promissory 
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note in twenty-five monthly instalments, and that in default of paying any one of the instalments on 
or before a certain date the promisee should be at liberty to recover the whole amount due from the 
promisors without waiting for the future instalments. The instalments due up to 19th June, 1937, 
were paid but the instalment due on 19th July, 1937, was not paid. There was however a payment 
towards the promissory note on 15th June, 1940. The payment of the instalments was not endorsed 
on the promissory note but the payment of 15th June, 1940, was endorsed thereon. The endorsement 
of the note in favour of the plaintiff was made on 19th July, 1940, in the following terms. “ As the 
balance due under this promissory note. . . . has this day been received by us from (plaintiff) 
this document is transferred to the (person) authorising him or order to recover the balance of principal 
and interest due under this promissory note according to the terms of the agreement under this pro 
missory note.” The plaintiff relied on the payment of 15th June, 1940, as saving the bar of limitation, 
his suit having been filed on 21st July, 1941. 
_' Held, that the agreement between the promisors and the promisee and the promissory note were 
parts of the same transaction, that the endorsement of the note to the plaintiff entitled the latter to 
take advantage of the agreement and that limitation did not begin to run until the expiration of the 
period which was fixed in the agreement as the period during which the amount could not be recovered, 
and that on the facts it should be computed only from goth July, 1937. 

“= Ponnuswami Chetti v: The Vellore Commercial Bank, Lid., (1919) 38 M.L.J. 70, relied on. 


Held, further, that the payment made on 15th June, 1940, and endorsed on the promissory note 
amounted to an acknowledgment of liability within the meaning of section 19 of the Limitation Act 


and that consequently the suit was not time barred. 

Petition under section 25 of Act IK of 1887, praying that the High Court will be 
pleased to revise the decree of the Court of the Subordinate Judge cf Eezwada in 
S. C. S. No. 208 of 1941. 

P. Sivaramakrishnayya for Petitioner. 

P. Satyanarayana Rao for Respondents, 

The Court delivered the following 

JupGMENT.—The petitioner is the plaintiff in the Small Cause Suit No. 208 of 
1941 on the file of the Subordinate Judge cf Bezwada. That suit was based on a 
promissory note executed by the defendants on 23rd April, 1937, for a sum cf Rs. 1,000 
in favour of the Vijavada National Bank, Limited, Eezwada. ‘Lhis premisscry note 
has been indorsed in favour of the plaintiff-petitioner for consideration. On the 
same date there was with reference to this prcmisscry note an agreement beiween 
the promisors and the prcmisee to the effect that the prc miscrs shculd pay tle amount 
of the promissory note Rs. 1,000 in twenty-five monthly instalments cf Rs. 40 each 
each instalment being payable by the 20th cf every month and that in default of 
paying any of the instalments the prcmisee, that is, the Bank should ke at likerty 
to recover the whole amount due frem the prcmiscrs withcut waiting fcr the 
future instalments. ‘The instalments due up to 19th June, 1937, were paid but the 
instalment due on 19th July, 1937, was not paid. There was, however, a payment 
of Rs. 5. towards the prcmisscry note çn 15th June, 1940. ‘Lhe payment cf the 
instalments was not endorsed on the prcmisscry note, but the payment cf Rs. 5 on 
i5th June, 1940, was indorsed on it. Subsequent to this payment, on 1gth July 
1940, the Bank, that is, the promisee, indorsed the promissory note to the present 
petitioner in the follcwing wcrds : 


“As the balance due under this promissory note, namely, Rs. 795 (in words Rupees seven hundred 
and ninety-five) has this day been received by us from Mogulluri Lakshmayya Garu’s son Veeraragha- 
vayya Garu, resident of Bezwada village, this document is transferred to the said Veeraraghavayya 
Garu. authorising him or order to recover the balance of principal and interest due under this pro- 
missory note according to the terms of the agreement under this promissory note.” 


The petitioner relies on the payment made on 15th June, 1940, as saving the suit ` 
from the bar of limitation. The suit was filed on 21st July, 1941. Various points 
were raised in defence but it is not necessary to refer to all of them. The only two 
contentions that have been accepted by the learned Subordinate Judge and which 
are pressed before me on behalf of the respondent are that there has been no transfer 
of the agreement which postpones the right to sue on the prcmissory note and that 
even if it were assumed that the petitioner could take advantage of the agreement 
“the suit could be decreed only with regard to those instalments that were due within 
three years preceding the institution of the suit. The learned Subordinate Judge 
dismissed the suit as he took the view that the petitioner could not avail himself of the 
agreement entered into between the -parties on the same date as. the promissory 


58 


458 THE MADRAS LAW JOURNAL REPORTS. [1943 


note as there is no indorsement of a definite transfer of the agreement. With regard 
to the last clause in Ex. P-1 (b) authorising the petitioner to recover the balance 
according to the terms of the agreement, the learned Subordinate Judge expressed 
a doubt whether those words could be considered as amounting to a transfer of the 
agreement. He therefore held that though the payment of Rs. 5 on 15th June, 
1940, would amount to an acknowledgment under section 19 of the Limitation 
Act it would not help the plaintiff-petitioner as it was made beyond three years 
from the date of the promissory note. 

It is contended on behalf of the petitioner that the agreement and the pro- 
missory note form parts of the same transaction, that therefore the indorsement 
of the promissory note in favour of the petitioner by itself entitles him to take advan- 
tage of the agreement and ‘that even if it were to be considered that a separate 
assignment of the agreement was necessary, the last words of the indorsement 
authorising the petitioner to collect the balance due in accordance with the terms 
of the agreement are sufficient to constitute a transfer of that agreement. In 
support of this contention reliance is placed on the decision of a Bench of this Court 
reported in Ponnuswami Chetti v. The Vellore Commercial Bank, Lid.+ and a decision 
of the Allahabad High Court reported in Jwala Prasad v. Shama Charan®. On 
behalf of the respondents it is conceded’ that the agreement and the promissory 
note are parts of the same transaction and that if the petitioner were the promisee, 
it would not be open to the respondents to raise the plea of limitation. But it is 
argued that inasmuch as the petitioner is the indorsee of the promissory note there 
should have been a regular assignment of the agreement in his favour and that 
the words of the indorsement relied on by the petitioner do not constitute a transfer. 

In my opinion the petition has to be allowed. From the date and language 
of the agreement it is very clear that the arrangement that the amount of the pro- 
Imissory note should be paid in instalments was not an independent transaction 
and that even when the promissory note was executed it was the intention of the 
parties that payment should be by instalments. In: Ponnuswami Chetty v. The Vellore 
Commercial Bank, Ltd.*, it was held by this Court that the proper mode of.looking 
at an agreement of this kind is to regard it as forming part of the same transaction 
as the promissory note and as fixing the period of payment at a later date than that 
- of the transfer. In that case there was no agreement of the kind under consideration 
_ but only a note on a printed form by the Bank, the words being “ for six months 

thavanai,” but that circumstance does not make any difference. ‘The plaintiff 
in that case was no doubt the promisee and not the indorsee of the note but even 
that circumstance I do not think makes any difference, for if it is considered that 
the agreement and the promissory note are parts of the same transaction, the 
indorsement of the promissory note gives the indorsee the advantage which can be 
derived from the agreement. In the Allahabad case the plaintiff was the indorsee 
of the note and there also the agreement was that the amount of the promissory 
note should be recovered only after a certain date. It was held that limitation did 
not begin to run until the expiration of the period which was fixed in the agreement 
as the period during which the amount could not be recovered. Even if it is con- 
sidered that there should have been a transfer of the agreement, the words of the 
indorsement in my opinion are sufficient to transfer the interest of the promisee 
in this respect to the petitioner- plaintiff. In this view limitation in this case would 
‘run from goth July, 1937, as it is admitted that the instalments due up to 19th June, 
1937, were paid. The suit was no doubt filed on 21st July, 1941, that is beyond 
three years from 20th July, 1937, which was the date on which the sixth instalment 
was due but, as already stated, there was a payment on 15th June, 1940, towards 
the promissory note which amounts to an acknowledgment of liability under section 


19 of the Limitation Act. The suit is therefore in time and is decreed with costs 
here and below. ; 


- B.V.V. Petition allowed. 
1. (1919) 38 M.L.J. 70. "+ 2. “(1919)) LLR. 42° All. 55. 
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[PRIVY COUNCIL. | 
(On appeal from the High Court of Judicature, Patna.) 


* PRESENT :—Lorp: MACMILLAN, LORD PORTER, LORD CLAUSON , Sir GEORGE 
RANKIN AND Sir MADHAVAN NAIR. 4 i 


- 


Mt. Besar Kuer l .. Appellant* 
v. 
Bishundeo Singh and others .. Respondents. 


Hindu Law of Inheritance (Amendment) Act (II of 1929), section 2—“ Sister ’—Includes half-sister by 
same father. 

The word “ sister ” in section 2 of the Hindu Law of Inheritance (Amendment) Act (II of 1929) 
includes a half-sister by the same father. 


Mt. Daulatkuar v. Bishundeo, Singh (1940) I.L.R. 19 Pat. 382, reversed and Mt. Sahodra v. Ram 
Babu, (1943) 1- M.L.J. 180: L.R. 69 I.A. 145 (P.C.), followed. 


Appeal in forma pauperis by special leave from a.decree of the High Court of Judicature at Patna. 

J. M. Pringle for Appellant. 

C. Bagram for Respondents. 

Their Lordships’ Judgment was delivered by 

Sır MADHAVAN Narr.—This is an appeal in forma pauperis by special leave 
from a decree of the High Court of Judicature at Patna, dated 22nd December, 1939, 
which affirmed a decree of the District Judge at Patna dated 14th April, 1938, which 
affirmed a decree of the First Munsiff at Patna, dated 18th March, 1937, and dis- 
missed the plaintiffs’ suit. The first of the two plaintiffs who instituted the suit 
having since died, plaintiff 2 is now the sole appellant before the board; the 
defendants are the respondents. The only question for decision in the appeal is 
one of law, namely, whether the word “ sister ” in section 2, Hindu Law of Inheritance 
(Amendment) Act (II of 1929) includes a half-sister by the same father. Section 2 
of the Act is as follows :— 


“A son’s daughter, daughter’s daughter, sister, and sister’s son shall in the order so specified, 
be entitled to rank in the order of succession next after a father’s father and before a father’s brother : 


Providéd that a sister’s son shall not include a son adopted after the sister’s death.” 


The plaintiffs are governed by the law of the Mitakshara. The appeal arises 
out of a suit instituted by the plaintiffs, the daughters of one Jaglal Singh, deceased, 
for a declaration that a sale deed dated 20th May, 1932, executed by their mother, 
defendant 5 in favour of defendants 1 to 4, is not binding on them, on the ground 
that it is not justified by legal necessity. Admittedly, Ramasray Singh, the deceased 
son of Jaglal Singh, was the last full owner of the suit property. On the finding 
arrived at by the trial Court, and accepted by the other Courts, that the plaintiffs 
are-only half-sisters of Ramasray Singh, the Courts in India held that they were not 
his heirs entitled to the property and dismissed the suit. The decisions of the Courts 
were based on the ruling of the Full Bench of the Allahabad High Court in Ramadhar 
v. Mt. Sudesrat, which held that ‘‘ the word ‘sister’ in section 2, Hindu Law of 
Inheritance (Amendment) Act, 1929, does not include a half-sister, either consan- 
guine or uterine.” It is conceded that if the word ‘sister’ in the Act does include 
a half-sister by the same father, then the plaintiffs’ right to institute the suit cannot 
be resisted. ; 

The above decision of the Allahabad High Court and those based upon it, 
have been declared to be wrong recently by this board in Mt. Sahodra v. Ram Babu? 
—an appeal from the Allahabad High Court—in which it was held that the word 
“sister > in section 2 of the Act includes a half-sister by the same father, though . 
‘the mother be different ; but cannot be extended beyond that to include one who 
has not the same father; and that “by parity of reasoning, ‘ sister’s son’ in the 
section would include the son of a half-sister.” No useful purpose would be served 
by repeating in this judgment the various reasons given by their Lordships in that 





* P. C. Appeal No. 22 of 1942. < 24th June 1943. l 
1, (1933) LL.R. 55 All. 725 (F.B.) 2, (1943) 1M.L.J. 180 : L.R. 69 LA. 145 (P.C.). 
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decision in support of their conclusion. It is admitted that this case falls within the 
above decision. However, it may be mentioned that in ccnsicering the relevant 
cases which have a bearing on the point, the decisicn cf the Fatna High Ccurt, 
reported in Mt. Daulat Kuar v. Bishundeo Singh}, which is the present case kekre 
the board, was referred to by their Lordships. It fellcws frem the decisicn in Mt. 
Sahodra v. Ram Babu? that the appellant is entitled to institute the suit as the 
heir of Ramasray Singh and that this appeal should be allcved. 

The relief claimed by the appellant and her deceased sister was for a declaraticn 
that the sale deed is not binding on them ; but having regard to the findings it is 
admitted that defendant 5 is not an heir and has no right to deal with the preperty. 
Hence, the question of legal necessity found in favour cf the plaintiffs by the Sub- 
ordinate Judge but not considered by the other Judges, dces not new arise. ‘The pro- 
per remedy against the contesting defendants—the vendees—weuld te a suit fcr a 
declaration of title and recovery of possession. But as the latter remedy has not been 
claimed in the plaint, it is agreed that the proper ccurse in the circumstances is to 
set aside the decisions of the Courts belcw, and remit the case to the trial Ccurt 
for disposal according to law after giving the parties liberty to amend the pleadings. 
Their Lordships will humbly advise His Majesty that this appeal should be allcwed, 
the decrees of the Courts in India set aside and the case remitted to the Court of 
the First Munsiff at Patna to give directions for the amendment of the pleadings 
and to dispose of the case. Defendants 2 and 5 will have liberty to file written 
statements, if they are so advised. The appellant will get costs up to date including 
the costs of this appeal. : 


Solicitors for Appellant: W. W. Box and Co. 
Solicitors for Respondents: Hy. S. L. Polak and Co. 
K.S. TG aman Appeal allowed. 
[PRIVY COUNCIL.] 
[On appeal from the High Court of Judicature at Allahabad]. 


PRESENT :—LoRD MACMILLAN, LORD Porter, LORD CLauson, Sir GEORGE 
RANKIN AND SIR MADHAVAN Nair. 


Kunwar Rohani Ramandhwaj Prasad Singh .. Appellant® 
v. 
Thakur Har Prasad Singh and others .. Respondents. 


Civil Procedure Code (V of 1908), sections 144 and 145—-Variatton of decree on appeal—Restitution—Mesne 
profits—Assessment—Practice—Surety for mesne profits—How to be proceeded against. 


When a decree is varied or reversed in circumstances giving rise to a right by way of restitution, 
the right arises automatically and is claimable under section 144 of the Civil Procedure Code before 
the trial Court. The usual practice and the course laid down by the Code is that mesne profits for 
which security is given under section 144 are to be assessed by the trial Court and not by the appel- 
late Court itself. 


An instrument which does not bind the sureties to any individual can only be enforced by the 
Court making an order in the suit upon an application to which the sureties are parties, that the 
property charged be sold unless before a day named the sureties find the money. 

RaghubirS ingh v. Fai Indra Bahadur Singh, (1919) 38 M.L.J. 302: L.R. 46 I.A. 228: I.L.R. 42 
All. 158 (P.C.), followed. 


Sir Thomas Strangman and R. K. Handoo for Appellant. 

Sir Alfred Wort for Respondents. ` 

Their Lordships’ Judgment was delivered by 

_ SIR GEORGE Ranxin.—The appellant is the preprietcr cf an estate called ihe 

Beswan estate at Aligarh. In 1923, respondent 3 Mahabir Singh, herein called 
“the plaintiff’ brought a suit in forma pauperis claiming the estate ard seeking to 
eject the appellant’s elder brother who was then in pcssessicn. ‘The elder brcther 
died while the suit was pending and the appellant who was a mincr at the time wa, 


z. (1940) I.L.R. 19 Pat. 382. 2. (1943) 1 M.L.J. 180: L.R. 69 I.A. 145 (P.C). 
* P, C. Appeal No. 49 of 1940. ' 24th June, 1943, ` 
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substituted in his stead as the defendant and the Court of Wards acted on his behalf. 
The trial Court gave decree for the plaintiff on and June, 1925, but on 12th February, 
1929, the High Court at Allahabad reversed this decision and dismissed the suit. 
Their decree was confirmed upon appeal to His Majesty in Ccuncil. On 16th 
February, 1926, while the case was pending before it the High Court erdered that 
the plaintiff should be put in possession of the estate in execution cf the trial Court’s 
decree on his depositing in the trial Court security in the sum of Rs. 42,000. On 
rst April, 1926, one Jiwan Singh, father of respondent 1, Har Prasad Singh, executed 
a security bond which is the foundation of the present proceedings. This bond 
was not expressed to be in favour of any specified individual ncr was any person 
other than Jiwan Singh mentioned as a party thereto, but by it Jiwan Singh hypo- 
thecated a number of items of zemindari property and the terms of the security 
were as follows : 

“Tf the decree passed by the Court of first instance is amended or set aside by the appellate 
Court, the plaintiff-respondent shall re-convey the property, whereof he shall obtain possession under 
the security bond in the same condition as it is at present and shall pay, according to the orders 
of the appellate Court, such amount of mesne profits in respect of the property in dispute as may be 
found due by the plaintiff decree-holder when the possession of the property is delivered. If the 
plaintiff fails to comply with the orders of the appellate Court, the amount may be recovered by 
auction sale of the property hypothecated under this deed which is specified below. If the sale 
proceeds be inadequate, my person and other property shall remain liable to the extent of the amount 
of security and I, the executant, in person and my heirs and representatives shall remain liable for 
payment of the same. ” 

- On these clauses it may be convenient to observe that the only personal liability 
assumed by Jiwan Singh arises in the event cf the charge failing to yield a sum of 
Rs. 42,000 and is in respect of any such deficiency. Also that while the mesne 
profits for which the security is given must be payable in respect of the appellate 
Court’s decree, their Lordships do not construe the bond as meaning that they 
must be assessed by the appellate Court itself—a prccedure which weuld be ccntrary 
to the usual practice and to the course laid down by the Code. When a decree 15 
varied or reversed in circumstances giving rise to a right by way of restituticn, the 
right arises automatically and is claimable under section 144 cf the Cede kefcre 
the trial Court. In accordance with the usual practice the appellate Court’s decree 
made no mention of mesne profits by way of restitution though it is the origin and 
source of the right. 


- The plaintiff was put-in possession of the Beswan estate in July, 1926, and after 
the trial Court’s decision had been reversed possession was in 1929 returned to the 
Collector and to the Court of Wards for the appellant. Meantime Jiwan Singh 
had died in 1928. In April, 1930, the Collector settled with respondent 2 Mt. 
Maharani Kuer, the plaintiff’s-aunt, as the plaintiff’s gvardiar, the stm due fcr 
mesne profits while the plaintiff had been in possession. It was fixed at Rs. 24,722 
and paid without any order having to be obtained frcm the Court. A receipt 
therefor dated 23rd April, 1930, was granted by the Collector and was registered 
in due course. In 1933, the Court of Wards released the estate to the appellant 
who had attained majority and obtained from him a safinama dated roth March, 
1933, discharging them from all obligations to or claims by him. In April, 1033, 
-the appellant filed in the trial Court—the Court cf the Subordinate Judge at Aligarh 
—the application which is now before their Lordships. It is “ina tabular fcrm ”’ 
under Order 21, rule 11, with the addition of a statement of facts in 21 paragrarhs. 
It is headed “ Application under sections 145, 151, Civil Procedure Code,” which 
are as follows : 


“145. Where any person has become liable as surety— 
(a) for the performance of any decree or any part thereof, or 
(b) for the restitution of any property taken in execution of a decree, or 


(c) for the payment of any money,or for the fulfilment of any condition imposed on any person, 
under an order of the Court in any suit or in any proceeding consequent thereon, 
the decree or-order may-be executed against him, to the extent to which he has rendered himself 
personally liable in the manner herein provided for the execution of decrees and such person shall, 
for the purposes of appeal, be deemed a party within the meaning of section 47 ; 


Provided that such notice as the Court in each case thinks sufficient has been given to the surety, 
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151. Nothing in this Code shall be deemed to limit or otherwise affect the inhérent power of the 
Court to make such orders as may be necessary for the ends of justice or to prevent abuse of the process 


‘of the Court.” . $ 

` The application asked relief against respondent 1 Har Prasad Singh only, stat- 
ing that the other two respondents, Mt. Maharani Kuer and Mahabir Singh had 
_ been formally impleaded. The main claim is made against respondent 1 as heir 
and sole legal representative of his father Jiwan Singh. It is a claim, based upon 
the security bond of rst April, 1926, for mesne profits and damages due frcm the 
plaintiff in respect of the period of the plaintiff’s possession of the estate frcm 1926- 
1929. This in the mouth of the successful defendant was a claim fer restitution 
as against the plaintiff and for enforcement as against the-surety of the security 
given therefor. No mention was made in the application of the settlement of April, 
1930, or the sum of Rs, 24,722 paid thereunder. To this claim was, hcwever, 
added another claim of a wholly different character arising out of an allegation 
that Jiwan Singh and Har Prasad Singh had themselves committed acts of mis- 
Management of the property between 1926 and 1929. For this an action for 
damages might lie, but such a claim had no place in an application for restitution 
or for execution. It was wholly misconceived and was not persisted.in befcre the 
Board as a claim which could be enforced in these proceedings. When this head 
of claim is eliminated and the claim upon the security bond is considered by itself, 
the figure of Rs. 72,240 at which the msene profits and damages were at.first put in 
the application—it was.later increased to Rs. 1,23,148—can be seen at ance to be 
excessive. No more than Rs. 42,000 could be recovered upon the bond whether 
out of the property charged or otherwise—apart altogether frcm the fact that a 
sum of Rs. 24,722 was paid in 1930. Respondent 1 having set up the settlement 
of.1930 and various other matters by way of objection to the application, it was 
stated in reply by the present appellant that the settlement had been obtained 
from the Collector by fraud. 


Shortly put, what has happened is that the learned Subordinate Judge on 28th 
February, 1936, dismissed the application as inccmpetent, and has in this been 
upheld by the High Court whose decree of 2nd December, 1936, is now before 
their Lordships on appeal. The reasons given by both Courts are to the effect 
that the case made by the appellant is not within section 145 of the Code and can 
only be made in a suit. Upon examination of the matter it appears to their Lerd- 
ships that the Courts in India were right in holding that the case is not within 
section 145 if only because the section applies only to the personal liability of the 
surety. But the appellant’s claim is nevertheless one which cannot be made by a 
suit but can only be made by application to the trial Court under section 144 cf the 
Code, and under its inherent powers to enforce the security. The decisicn of the 
Board in Raghubar Singh v. Jai Indra Bahadur Singh! was not cited in either cf the 
Courts in India. It was there held that an instrument which does not bind the 
surety to any individual can only be enforced 
-  * by the Court making an order in the suit upon an application to which the sureties are parties, 
that the property charged be sold unless before a day named the sureties find the money.” 

The application now before the Board though it was headed by a reference 
to sections 145 and 151 really invoked the powers of the learned Subordinate Judge 
to assess the sum due by way of restitution under section 144 and to enferce the 
security by the method laid down in Raghubar Singh v. Jai Indra Bahadur Singh}, 
It may be that respondent 1 was not a necessary party to the assessment of mesne 
profits and damages under section 144 but he was a very proper party—all the 
more so as the plaintiff and his guardian were impecunious perscns frem whem the 
appellant did not attempt to extract anything. But this aspect of the appellant’s 
claim was necessarily a matter for the trial Court and under sub-secticn (2) of 
section 144 could not be made by separate suit, just as the applicaticn to enfcrce 
_ the security could not be made by another suit but had to be made in the plaintiff’s 
ejectment suit. It was suggested that the appellant would have to show that the 





1, (1919) 38 M.L.J. 302: L.R. 46 I.A. 228: LL.R. 42 All. 158 (P.C). 
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settlemént of 1930 did not bind him and therefore he was obliged to proceed by 
suit ; but there is no substance in that contention. Again secticn 61, Ccurt cf 
Wards Act, has no bearing upon the question between the appellant and respcndent 1 
as is very properly admitted by the learned counsel fcr ihe iespcudents. 1l.e16 is 
no reason why the appellant’s case, brought before the only tribunal competent 
to deal with either part of it, should not be tried. 


For this purpose the case must go back to the Court of the Subordinate Judge 
in order that he may in the presence of respondent 1 assess the amount of mesne 
profits and damages due from the plaintiff Mahabir Singh in respect of the pericd 
of his possession of the estate (1926-1929). For this purpose it will be necessary 
to decide whether the settlement made with the Collector in April, 1930, is binding 
upon the appellant and in any event the sum paid thereunder, Rs. 24,722, will he 
taken into account. When it has been ascertained whether the plaintiff still cwes 
any and what sum for mesne profits and damages by way of restiituticn under 
section 144, the learned Subordinate Judge will be in a position to begin prcceedings, 
if necessary, to enforce the charge created by the bond of 1st April, 1926, in the 
manner described by the Board’s judgment in Raghubar Singh v. Jai Indra Bahadur 
Singh*, But these proceedings are to be confined strictly to the assessment of the 
sum for which the plaintiff is liable by way of restitution, and no claims against 
respondent 1 or the estate of Jiwan Singh for damages for wrongful acts done by 
them or either of them are to be entertained except in so far as they ccme within 
the scope of that inquiry. The liability of respondent 1 is solely that created by 
the bond of 1st April, 1926, and can in no event exceed Rs. 42,000. Even if the 
sum due from but not paid by the plaintiff amounts to or exceeds Rs. 42,000 it may 
be that respondent 1 can claim credit for the sum already paid, Rs. 24,722, by 
proving that it was paid by him or by his father’s estate. The appellant will be 
held to the statement in his application which prevents him frcm seeking to enfcrce 
his claim against the plaintiff Mahabir Singh or his aunt Mt. Maharani Kuer, 
though these persons are necessary parties to the assessment of mesne profits and 
damages. The learned Subordinate Judge will have full power to require the 
appellant to amend his application so as to accord with what their Lordships have 
now indicated as the proper procedure. Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, the decrees of the Courts in India 
set aside and the case remitted to the Court of the Subordinate Judge of Aligarh 
for disposal in accordance with the judgment. Each party will pay its own costs 
of this appeal, and of the proceedings which have hitherto taken place in the Courts 
in India. If any costs have been already paid under orders of the Courts in India 
they are to be repaid. 

Solicitors for Appellant: Hy. S. L. Polak and Co.. 

Solicitors for Respondents: Douglas Grant and Dold. 


_ K.S. 





Appeal allowed. 
{PRIVY COUNCIL. | 


(On appeal from the High Court of Judicature at Patna.) 


PRESENT :—LorpD MACMILLAN, LORD Porter, LORD Cravson, Sir Grorce 
RANKIN AND Sır MADHAVAN Narr. 


Kedarnath Himatsingka .. Apbpellant*® 
ae 
Rani Prabhabati Saheba and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 40, rule 1—Receiver—Receiver of leasehold—Duty to apply 
sub-rents first to discharge head-reni—Land tenures—Ghatwali tenure—Non-payment of rent—Effect. 


The primary duty of a receiver over a leasehold, is, no doubt, to discharge the head rent out o 


the sub-rents; the parties concerned may by consent order obtained from the Court modify the legal 
responsibility thus thrown on the receiver. 


i aaa, 
1. (1919) 38 M.L.J. 302: L.R. 46 L.A. 228: LL.R. 42 All. 158 (P. C.). 
* P, C. Appeal No. 28 of 1941. 8th July, 1943. 
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A Government Ghatwali tenure is not liable to be sold in execution of a decree for rent, though 
deliberate and persistent default on the part of the tenure holder to pay rent may constitute misconduct 
in relation to his office for which he is hable to dismissal by Government. 


G. S. Rewcastle and J. C. Durai for Appellant. 

Sir Thomas Strangman and C. Bagram for Respondents. 

Their Lordships’ Judgment was delivered by 

Sır MADHAVAN NAIR.—lhese are consolidated appeals from two separate 
but identical orders of the High Court of Judicature at Fatna dated 23rd January, 
1939, and 26th January, 1939, respectively, in Civil Revision No. 5630 f 1538 and 
Miscellaneous Appeal No. 89 of 1932, which affirmed the order of the Subordinate 
Judge of Dumka dated 151h August, 1938. The appellant before the bcard is the 
receiver appointed by a consent order of the High Court dated 23rd December, 1932, 
in Consolidated Miscellaneous Appeals Nos. 89-93 cf 1932 of a Ghatwali tenure 
known as the Hendwe Estate held by respondent 10, the proprietress cf the said 
estate under the Banaili Raj, represented by respondents 1 to 9. Shortly stated, 
the main question for determination is whether the appellant has a pricr right to 
` reimburse himself from the collections of the estate in respect of certain loans advanced 
or raised by him to and for the estate at the express orders of the Subordinate Court 
and the High Court on various occasions, befcre paying certain decretal amcunts 
and dues to the Banaili Raj. These amounts became due subsequent to the decrees 
which had been passed by the Subordinate Judge of Bhagalpur, which were then 
under appeal to the High Court in A. S. Nos. 19-23 of 1931. The Courts in India 
have answered the question against the appellant. 

The relationship between the Banaili Raj and the Hendwe Estate is that of 
landlord and tenant with this difference, that the holders cf the Hendwe Estate 
hold it on Government Ghatwali tenure, and as such, the estate is not liable to be 
sold in execution of a decree for rent, though deliberate and persistent default on 
the part of the Ghatwal to pay rent may constitute misconduct in relaticn to his 
office, for which he is liable to dismissal by Government: see Sonabati Kumari v. 
Raja Kirtyanand Singht. Respondent 10 is the life-holder of the Hendwe Estate, 
holding it under the Banaili Raj at an annual rent of about Rs. 12,000. As the rent 
was in arrear, the Banaili Raj instituted fcur suits against respcndent 10 in the 
Court of the Subordinate Judge of Bhagalpur and also a suit for declaration that 
the estate is liable to sale for default in payment of rent. On 19th September, 1930, 
the suits were decreed. The arrears of rent decreed amounted to about Rs.1,16,coo 
besides interest and costs. Respondent 10 filed appeals Nos. 19 to 23 of 1931 in 
the High Court of Patna against the said decrees. Meanwhile, the Raj tock cut 
execution of the decrees, whereupon respondent 10 preferred Miscellanecus Appeals 
Nos. 89 to 93 of 1932 in the High Court, which were all consolidated. On 23rd 
December, 1932, a consent order was passed by the High Court on a ccmprc mise 
petition, to which the respondents were parties, whereby the appellant was appointed 
receiver of the Hendwe Estate with all the powers under Order 40, rule 1 (d), Civil 
Procedure Code. Paragraphs 2, 4, 5 and 11 of the order, which are important 
in connexion with this appeal, are as fcllcws :— 


“Para 2,—-The receiver undertakes to this Hon’ble Court to pay to the decree-holders a sum of 
Rs. 50,000 on or before goth June, 1933, and a further sum of Rs. 40,000 on or before goth June, 
1934, and the balance of decretal amounts in execution on or before goth June, 1935, provided 
that the judgment-debtor shall be living at the dates mentioned and the receiver shall not have 
been discharged for any reasons whatsoever. 

Para 4.—For the purposes aforesaid the receiver is authorised to raise loans of Rs. 50,000 and 
Rs. 40,000 and Rs. 40,000 as and when required at interest not exceeding 12 per cent. and attorney 
charges at 2 per cent. besides actual out of pocket expenses. If the judgment-debtor can arrange 
loans on better terms, the receiver will take loans so arranged. - 3 

Para 5.—The receiver do continue as such receiver until the sums advanced by him or raised by 
him as loans as aforesaid or under any other order or orders of the Court are paid. s 

Para 11.—The amounts advanced by the receiver or raised by him as loans will be a first charge 
on the estate and on the realisation.” 


Pursuant to the above order, the appellant raised or advanced the sum of 
about Rs. 1,20,000 for payment to the decree-holders. ‘In accordance with various 
Caen eee ngganti EA ANANA NA NAN eee ene Apa A ANANA WA AN WA WANA AA NANA ANNA ne 


1, (1935) I.L.R. 14 Pat. 70. 


II] KEDARNATH HIMATSINGKA V. PRABHABATI SAHEBA (P.C.) 465 


orders made by the Subordinate Judge of Dumka the appellant raised and ad- 
vanced further loans of about Rs. 1,32,478. On 14th February, 1934, the High 
Court made an order authorising the appellant ““to raise such loans as may be 
required for meeting the expenses of the litigation’? by which was meant the 
appeals then pending in the High Court. The Court provided that “ the loans 
will be raised subject to the rights of the Banaili Raj . . .” On goth April, 
1934, the High Court made a further order “by consent of parties and in the 
presence of the receiver,” (appellant) by which he was authorised : 

“ to raise loans for the purpose of meeting the expenses of the appeals and the personal expenses 
of the appellant and the payment of the insurance premia and charges incidental thereto.” 

The order expressly stated that 


“ the sanction hereby given is without prejudice to the existing arrangement that the decretal 
dues of the plaintiff-respondents are to be paid in such instalments as have been provided for in the 
order appointing the receiver and it is further subject to the condition that the plaintiff’s other decree 
or decrees for rent and cess already obtained and the rent and cesses as they accrue due shall have 
priority over the charges hereby sanctioned.” 


Pursuant to the last order of the High Court the appellant as receiver advanced 
further loans aggregating to about Rs. 66,832. This was the state of affairs when 
on 14th December, 1934, respondent 10 filed a petition before the Subordinate 
Judge of Dumka for the removal of the appellant for mismanagement. On 12th 
June, 1936, the Subordinate Judge made a reference to the High Court recommending 
his removal. The above reference was discharged by the High Court with costs 
to the appellant. In the order dated 26th August, 1936, Madan, J. (with whom 
Mohammad Noor, J., agreed) made the following observations : 

“ It should be noted that it has already been ordered that the receiver is first entitled to recoup 
himself for the amounts paid by him in satisfaction of the previous decrees of the Banaili Raj. The 


subsequent decrees and dues of the Raj are the next claim and then the receiver is entitled to recoup 
the balance of the debt.” 


In October, 1937, the appellant submitted to the Court of the Subordinate 
Judge of Dumka a budget of the expected income and expenses for the Fasli year 
1345 (1937-38) in which he provided only Rs. 5,000 for payment to the Banaili Raj. 
It was urged by the Raj that up to the year 1345 F. a sum of Rupees 1,74,213-10-113 
had become due from the estate, that besides the instalments fixed by the Court 
in the order appointing the receiver, he had paid only Rs. 1, 500 in three instalments 
within a period of three years, that their dues should be paid in preference over 
all other dues, and that substantial payments should be provided in the budget 
for the decree-holders. In reply, the appellant contended that in view of the 
order of the High Court by which he was appointed receiver and which determined 
the priority of payment : 


“no provision can be made in the budget for any payment of the decree for rent and cess other 
than those covered by the said appeals, and also of the rent and cess as they accrue due out of the 
estate realisations because all the loans raised or advanced by the receiver for the estate except those 
.-sanctioned by the Hon’ble High Court by the consent order made on gth April, 1934, are a first 
charge on the estate and on the realisations, and the receiver is entitled first to recoup them.” 

It is not disputed that the appellant has raised considerable sums and paid the 
decretal amounts for rent which he undertook to pay by the order of 2 grd December, 
1932, and that he has lent to the estate large sums for conducting the appeals and 
for other expenses. ‘The correctness of the three amounts mentioned above has 
not been questioned for the purposes of this appeal. Having regard to the specific 
terms of the order of the High Court dated gth December, 1934, (supra) which 
stated inter alia that the charges thereby sanctioned shall be 


“ subject to the condition that the plaintiff’s (Banaili Raj’s) other decree or decrees for rent and 
cesses as they accrue shall have priority over the charges hereby sanctioned.”’, 


the appellant does not claim priority with respect to the sum of Rs. 66,832 raised 

by him under that order, nor do the respondents dispute that the appellant is entitled 

to claim priority with respect to the sum of Rs. 1,20,000 which he has paid under 

the order of the High Court dated 23rd December, 1932 (supra) in view of para. 11 

of the order. So, the question for decision in these appeals reduces itself to this, 
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namely, is the appellant entitled to claim a prior right to recoup himself from the 
collections of the estate the sum of Rs. 1,32,478 advanced or raised by him before 
paying the subsequent decretal amounts and dues to the Banaili Raj? The 
Subordinate Judge held that he was not entitled to claim priority as in his view 
the priority fixed by the order of 23rd December, 1932; should be limited to the 
extent of the loan then sanctioned. He stated that: 

“it could never have been under contemplation that the decree-holders were to postpone all 
their subsequent dues till the receiver recouped himself for other loans raised subsequently.” 

In support of his conclusion, he also relied on the opinion expressed by the 
High Court in its order refusing to discharge the receiver dated 26th August, 1936, 
(supra). Accordingly, he directed that the appellant should set down equal amounts 
towards repayment of his first loan and the payment of the subsequent decretal and 
non-decretal dues of the decree-holders in all subsequent budgets, and in the budget 
under discussion the sum of Rs. 5,000 payable to the decree-holders should be 
altered to Rs. 48,547-6-1, the amount of the first new rent decree under exe- 
cution. With these and certain other minor amendments, the budget was passed. 
These amendments were not discussed before the Board as what was questioned 
was only the fundamental principle respecting priority on which his budget was 
framed by the receiver. The order of the Subordinate Judge was confirmed by 
the High Court in a short order. The law is well-settled that : 

“ a receiver over leasehold is bound in the first place, out of the sub-rents, to discharge the 
head-rent and out-goings payable to a lessor for which the person whose estate is being dealt with 
by the Court is liable to the lessor . . . The sub-rents should be, in the first place, appropriated 
to the payment of the head-rent:” See Kerr on Receivers, (1935), Edn., 10, page 246. 

The primary duty of a receiver over a leasehold is, no doubt, to discharge the 
head-rent out of the sub-rents, but it is clear that the parties concerned may by 
consent order obtained from the Court modify the legal responsibility thus thrown 

_a r ceiver. This position is not disputed. In the present case it is contended 
by Mr. Rewcastle fr t e appellant that the order of the High Court by which 
he was appointed receiver justifies his claim for priority in respect of the sum in 
question, and that the Subordinate Judge’s construction of the order is erroneous. 
Their Lordships have to consider whether this argument can be accepted. The 
priority claimed by the appellant is based on his reading of paras. 4, 5 and 11 of the 
consent order of 23rd December, 1932. Paragraph 4 authorises him to raise 
loans for paying off the decretal amounts referred to in para. 2 of the order. Then 
comes para. 5 which contains a very important provision. It says that : 

“ the receiver do continue as such receiver until the sums advanced by him or raised by him as 
loans as aforesaid or under any other order or orders of Court are paid.” 


The paragraph refers to two classes of loans, namely, (1) sums advanced by 
the receiver or raised by him as loans, as aforesaid, that is, as mentioned in clauses 2 
and 4 of the order which obviously refer to the sum of rupees 1,20,000 the decretal 
debt, and (2) sums advanced by him or raised by him as loans under any other 
order or orders of Courts, that is, order or orders of Courts other than the order 
which authorised him to raise the sum of Rs. 1,20,000. ‘The reference in the second 
part of the paragraph is not to any specific loan as in the first part of it, but generally 
to the loans which the receiver may raise under any other order or orders of Courts. 
The paragraph also says that the receiver is to continue as receiver till the loans 
thus raised are paid. The next paragraph to be considered is para. 11. This 
paragraph fixes priority and is the most important provision of the order which 
governs the decision in the present case. It says that : 

“ the amounts advanced by the receiver or raised by him as loans will be a first charge on the 
estate and on the realisations.” | 

The operation of this paragraph is not restricted to any specific amount or loan, 
but it refers generally to all amounts advanced or raised by the receiver as loans. 
It is argued byMr. Rewcastle that read in conjunction with para. 5, this paragraph’ 
confers on the appellant priority over the Raj’s claim for head-rent not only with 
respect to the sum which he is authorised to raise under para. 4 to pay the decretal 
debt, but also with respect to sums advanced by him or raised by him as loans ““ under 
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any other order or orders of Court.” It is not disputed that the sum in question 
had been raised by orders of Courts. In their Lordships’ view, this argument is 
sound and must be accepted. Read in the manner in which their Lordships think, 
that paras. 5 and 11 should be read, there cannot be any doubt that the appellant 
is entitled to claim priority with respect to the sum of Rs. 1,32,478—admittedly 
raised by orders of Court. Their Lordships are unable to find any sufficient ground 
for restricting the operation of para. 11 to the sum of Rs. 1,20,000—as the Subordi- 
nate Judge has done—when the words of this paragraph are wide enough to cover 
the sums advanced by the receiver or raised by him as loans, referable to the latter 
part of para. 5 By the consent order to which respondents 1 to 9 were parties, 
they must be held to have waived with respect to the claim now made by the receiver 
the priority which their claim for head-rent would ordinarily have in law, over the 
collections and other realizations from the Hendwe Estate. Though the subse- 
quent order dated gth April, 1934, cannot be relied on as an aidin construing 
the prior order of 23rd December, 1932, it may be noted, as shown by that order, 
that when the respondents desired that their dues should have priority over certain 
charges claimed by the receiver they took care to obtain a declaration of such 
priority from the Court. It is to be regretted that the ‘‘ orders of Court ”? under 
which the amount in question was raised are not before the Board. ‘Though the 
meaning of paras. 5 and 11 of the order of 23rd December, 1932, read together is 
clear enough, their Lordships think that those specific orders by virtue of which the 
amount in question was raised should have been made a part of the record as 
having a direct bearing on the question. However, their Lordships must decide 
the case on the materials placed before them. | 

. In support of their conclusion, the Courts in India have relied on the obser- 
vation made by Madan, J., in his order setting aside the order of the Subordinate 
Judge recommending the dismissal of the appellant, concurred in by Mohammad 
Noor, J., that the receiver is entitled to recoup the balance of debt only after meeting 
the subsequent decrees and dues of the Raj which were stated to be the next claim 
after the receiver had recouped himself for the amounts paid by him in satisfaction 
of the previous decrees obtained by the Raj. This opinion miscalled a ‘‘ direction ” 
by the Subordinate Judge was but a mere observation made by the learned Judges 
of the High Court in passing, in a matter not directly connected with any question 
of priority of payment. The point now under consideration did not arise for 
decision in that order, the sole question in which was whether the Subordinate 
Judge’s recommendation of the dismissal of the appellant should or should not be 
accepted. In the circumstances the observation referred to is not helpful in cons- 
truing the order of 23rd December, 1932. 


_ Their Lordships have not failed to notice that the grant of priority to the 
claims made by the receiver would mean a postponement to that extent of the 
payment of the subsequent dues of the Raj; but the estate was heavily indebted 
when the receiver was appointed to administer it, he has been able to pay con- 
siderable amounts due to the Raj, and what is more important, the sum in question 
was admittedly raised by orders of Courts made presumably with full knowledge 
of all the relevant circumstances. For the above reasons, their Lordships will 
humbly advise His Majesty that the orders of the Courts in India should be set aside ; 
that it should be declared that the appellant as receiver is entitled to the same 
priority with respect to the loans comprised in the sum of Rs. 1,32,478 mentioned 
in the judgment, as in respect to those comprised in the sum of Rs. 1,20,000 covered 
by the undertaking contained in the consent order of gard December, 1932 ; and 
that the case should be remitted to the Subordinate Judge to pass fresh orders on 
the budget for the year 1345 F. submitted to him by the receiver. The appellant 
will get his costs before the Board. The parties will bear their own costs in the 
Courts in India. 

Solicitors for Appellant: Hy. S. L. Polak and Co. 
Solicitors for Respondents: Douglas Grant and Dold, 


‘KS, — Orders set aside. 





468 THE MADRAS LAW JOURNAL REPORTS. [1943 


[FEDERAL COURT OF INDIA] 
[On appeal from the High Court of Judicature at Calcutta]. 
PRESENT :—Sir PATRICK Spens, Chief Justice Mr. JUSTICE VARADACHARIAR 


AND MR. JUSTICE ZAFRULLA KHAN. m 

Emperor .. Appellants* 
v. 

Sibnath Banerjee and others .. Respondents. 


Defence of India (Amendment) Ordinance, section 3-—Validity—Defence of India Rules, rule 26—Satis- 
faction that detention is necessary—Condition precedent to order of detention—Person to be satisfied before making 
order—Delegation—Scope—Ordinance whether can have retrospective operation. 


Importance must be attached to the difference between the provision in section 2 of Ordinance 
(XIV of 1943) which makes the substituted provision take effect from the date of the Defence of 
India Act itself and the provision in section 3 which prevents any question being raised as to the 
validity of orders theretofore passed under rule 26 of the Defence of India Rules. Whether section 2 
of the Ordinance was valid or not, section 3 is not invalid or ultra vires, as: it cannot be said directly 
to amend or repeal any provision of the Defence of India Act, and was not so dependent on 
section 2, or so connected with it as to be incapable of being given effect to by itself. Section 3 
merely deals with the remedies of parties and the power of Court to give redress in respect of a 
breach of the pre-existing law and might well have been enacted by the legislature or by the ordi- 
nance making authority without any provision corresponding to sectidn 2 of the Ordinance, 


The expressions “ reasons of state connected with defence ” and “ reasons connected with the 
maintenance of public order” in entry No. 1 of List 1 and entry No.*1 of list IL of Schedule VI 
of the Constitution Act, are wide enough to include “ public safety or interest.” : 


The validity of rule 26 of the Defence of India Rules has been put beyond question by section 3 
of Ordinance (XIV of 1943). But before an order under rule 26 for the detention of a person can be 
made, the “ Provincial Government” must be satisfied that such detention was necessary for preventing 
the person proceeded against from acting in a judicial manner. Orders of detention made in pur- 
suance of a general order, that if the police recommended detention of any person under rule 26 such 
person may be detained, are invalid. 


The exercise of the ordinance making power is limited in two ways, (1) by the limitation as .to 
the circumstances in which it can be exercised, and (2) by the limitation as to the time during which 
any measure so enacted can remain in operation. The existence of an emergency is a condition 
precedent to the exercise of the power. Also, an ordinance Is necessarily of limited duration whether 
under section 72 of the Constitution Act or under the terms of the India and Burma (Emergency 
Provisions) ‘Act, 1940. It is misleading to assume that the ordinance making authority enjoys 
plenary powers of legislation and then seek to deduce therefrom the inference that it must have 
the power to enact a provision with retrospective operation. Assuming that the ordinary legis- 
lature can pass.a “ retro-active” law, it would not necessarily follow that the ordinance making 
authority must also have the power to pass a “ retroactive” law. 


Per Varadachariar and. Zafrulla Khan, 77—“ Provincial Government” in rule 26 means the 
Governor acting with or without the advice of his ministers and delegation of powers and‘ duties: 
imposed on the Provincial Government by the Defence of India Rules could be made only under 
the provisions of section 2 sub-section (5) of the Defence of India Act. In the absence of a delega- 
tion made under that sub-section the authority to be satisfied under rule 26 of the Defence of India 
Rules must be the Governor. eS. ! 


Per Spens, C.7.—The Constitution Act on its true construction does authorise the Provincial Govern- 
ment to deal with the executive business arising out of the administration of the Defence of India 
Act and its rules, not excepting rule 26 in accordance with rules of business made under section 59 (3) 
and .the powers conferred by section 49 of the Constitution Act, and those powers are not controlled 
and superseded but are supplemented by the express power of delegation contained in section 2 (5)- 
of the Defence of India Act to any officer or authority not being an officer or authority subordinate 
to the Central Government. The presumption omnia esse rite acta applies to an order of detention 
and once the order is proved or admitted the Court should prima facie until the contrary is proved, 
by the detenus assume it to have been properly made. 


S. M. Bose, Advocate-General of Bengal, (M.N. Ghosh, Advocate, Calcutta 
High Court with him) instructed by B. Banerji, Agent, Federal Court (in Cases 13 
to 21); B. B. Tawkaley, Senior Advocate, Federal Court (Sardar Raghbir Singh,’ 
Advocate, Federal Court, with him) instructed by Sri Narain Andley, Agent, 
Federal Court (in Cases 9, 11 and 12); Malik Barkat Ali, Senior Advocate, 
Federal Court (Amar Nath Mehta, Advocate, Lahore High Court, with him) in- 
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structed by Sri Narain Andley, Agent, Federal Court (in Case 25); Naunit Lal 
Chitkara, Agent, Federal Court (in Case 27); 7. P. Dwivedi, Senior Advocate, 
Federal Court (S. Raghbir Singh, Advocate, Federal Court, with him) instructed by 
Naunit Lal Chitkara, Agent, Federal Court (in Case 28) ; Malik Barkat Ali, Senior 
Advocate, Federal Court (Sardar Raghbir Singh, Advocate, Federal Court, with him) 
instructed by Naunit Lal, Agent, Federal Court (in Case 30) for Appellant. 


Sardar Raghbir Singh, Advocate, Federal Court (S. C. Gupta, Advocate, Calcutta 
High Court, with him) instructed by P. K. Bose, Agent, Federal Court (in Cases 13 
and 20) ; J. C. Gupta, Senior Advocate, Federal Court (P. K. Bose, Advocate, 
Calcutta High Court, with him) instructed by P. K. Bose, Agent, Federal Court (in 
Cases 14to 1gand 21); Dr. Narain Prasad Asthana, Advocate-General, United 
Provinces (Sri Narain Sahai, Advocate, Federal Court, with him) instructed by 
Sumer Chand Jain Raizada, Agent, Federal Court (in Cases g, 11 and 12) ; M. Sleem, 
Advocate-General, Punjab (S. M. Sikiri, Advocate, Federal Court, with him) 
instructed by Tarachand Brijmohanlal, Agent, Federal Court (in Case 25); Sir 
Alladi Krishnaswami Aiyar, Advocate-General, Madras (N. Rajagopala Iyengar, 
Advocate, Federal Court, with him) instructed by Ganpat Rai, Agent, Federal 
Court (in Cases 27, 28, 30 and 32) for Respondents. 

Sir Brojendra Mitter, Advocate-General of India and Rai Bahadur Harish Chandra, 
Senior Advocate, Federal Court (Radhe Mohal Lal, Advocate, Federal Court, with 
him) instructed by K. Y. Bandarkar, Agent, Federal Court ; Sir Alladi Krishnaswami 
Aiyar, Advocate-General, Madras (N. Rajagopala Iyengar, Advocate, Federal Court, 
with him) instructed by Ganpat Rai, Agent, Federal Court; and N. P. Engineer, 
Advocate-General, Bombay (M. M. Desai, Advocate, Federal Court, with him) 
instructed by B. Banerji, Agent, Federal Court—appeared in response to notices 
issued under Order 36, rule 1 of the Federal Court Rules, 1942. 


The Court delivered the following Judgments : 

ZAFRULLA Kuan, J. (Varadachariar, J., concurring) (Case Nos. 13 to 21 of 1943).— 
These appeals have been preferred by the Bengal Government against orders passed 
by the Calcutta High Court directing the release of nine persons who were being 
detained under rule 26, Defence of India Rules. The detention orders had been 
passed on various dates in the years 1940 and 1942. By a judgment given on 22nd 
April of this year, Keshav Talpade v. Emperor}, this Court held rule 26, Defence of 
India Rules, to be ultra vires in that it went beyond the rule-making power conferred 
on the Central Government by the Defence of India Act. Immediately after this 
judgment was pronounced, the applications, out of which these appeals have arisen, 
were filed under section 491, Criminal Procedure Code, praying for the release of 
the detenus concerned on the ground that their detention was illegal. On 28th 
April, the Governor-General promulgated an Ordinance, XIV of 1949, whereby 
the rule-making power of the Central Government under the Defence of India Act 
was made wider so as to cover the terms of rule 26 as it had all along stood. The 
section was so worded as to make this change operative as from the date of the 
Defence of India Act itself. By another section of the Ordinance it was provided : 


“ For the removal of doubts it is hereby enacted that no order heretofore made against any person 
under rule 26, Defence of India Rules, shall be deemed to be invalid or shall be called in question on 
the ground merely that the said rule purported to confer powers in excess of the powers that might 
at the time the said rule was made be lawfully conferred by a rule made or deemed to have been made 
under section 2, Defence of India Act, 1939.” 


When the Habeas Corpus applications came on for hearing, reliance was placed 
upon the Ordinance as an answer to the applications, with the result that the 
validity of the Ordinance itself was challenged. Other questions were also raised 
in support of the applications. The various contentions have been summarised 
by Mitter, J., as follows :— 

“ (1) That the whole of section 2, Defence of India Act, both in its original and amended forms, 
is ultra vires the Indian Legislature. (2) That the portion of cl. (x) of section 2 (2) of the said Act 
which has been added by the amendment made by the Ordinance is ultra vires the Indian Legislature 


and accordingly of the Governor-General’s powers under section 72 of schedule o. “The corresponding 
portions of rule 26, Defence of India Rules, are bad and consequently the orders of detention in the 
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„cases we have before us are bad. (3) That the Governor-General has no power to repeal or ame 
directly any Act of the Federal Legislature by an Ordinance made and promulgated under section 
of schedule 9, Government of India Act, 1935. (4) That it is only the Central Indian Legislati 
that has the power to repeal or amend an Act of the Central Indian Legislature passed under t 
provisions of section 102, Government of India Act. (5) That the Governor-General has no pov 
to legislate by such an Ordinance on any subject enumerated in list II of schedule 7, Governm« 
of India Act. (6) That in any event the Governor-General has no power to give retrospective 0] 
ration to such an Ordinance. (7) That in any event the Ordinance (XIV of 1943) cannot aff 
proceedings which were pending at the date of its promulgation. (8) That section 3 of the Or 
nance (XIV of 1943) has no independent existence apart from section 2 of the said Ordinance a 
must stand or fall with that section.. (9) That rule 26, Defence of India Rules, had no existence 
the eye of law on 29th September, 1939, when the Defence of India Act was passed and so does 1 
exist even now either in its original or amended forms. (10) That even if rule 26 be not ultra vi 
the detention of the nine persons whose cases are before us was improper.” 


On questions 1, 2, 4, 5, 6, and 7, the three learned Judges who constituted t 
‘Bench unanimously rejected the contentions urged on behalf of the detenus. 
respect of questions 3, 8 and 10, two of the learned Judges (Mitter and Sen, |, 
upheld the contentions urged on behalf of the detenus, while Khundkar, J., to 
a different view. On question 9, Mitter and Khundkar, JJ., agreed, but Sen, . 
disagreed. In the result Mitter and Sen, JJ., directed the release of the detem 
Hence these appeals. As a matter of convenience, we heard along with the 
‘appeals three other groups of appeals against orders passed by the High Courts 
Madras, Allahabad and Lahore on similar applications under section 491. 
those cases, the High Courts dismissed the applications and the appeals were preferr 
by or on behalfof the detenus. It will be convenient to deal with the Bengal appe: 
in the first instance. During the pendency of the appeals one of the detem 
Sasanka Sekhar Sanyal, the respondent in case No. 21 has been released and it 
therefore not necessary to deal with that case. 


The Advocate-General of Bengal and the Advocates-General of the vario 
Provinces addressed full arguments to us questioning the correctness of the reasoni 
and the conclusions of Mitter and Sen, JJ., on questions 3, 8 and 10. On beh: 
of the detenus, these findings were supported, and their counsel also took excepti 
to the reasoning and conclusion of Mitter and Khundkar, JJ., in respect of questicr 
and to the unanimous conclusion of the three learned Judges on questions 1 and 
In discussing question 6, the learned Judges of the High Court do not seem to ha 
attached any importance to the difference between the provision in secticn 2 of t 
Ordinance which makes the substituted provision take effect as frcm the date of t 
Defence of India Act itself and the provision in section 3 which prevents any questi 
being raised as to the validity of orders theretofore passed under rule 26. TI 
distinction was stressed in the course of the argument here. 


The third question has been framed in general terms, without reference to t 
particular enactment (the Defence of India Act) with which the Ordinance w 
dealing and without reference to the terms of the Ordinance itself. It draws: 
distinction between an attempt made by an Ordinance to amend or repeal a pe 
manent enactment of the Legislature and an attempt to amend or repeal an Act 
limited duration, like the Defence of India Act. Again, it draws no distincti 
between cases where the Ordinance merely enacts a law to come into operatii 
from the date of the Ordinance and one where it attempts to declare that ev 
before the date of its enactment the law must be deemed to have been differe 
from what the pre-existing statute had enacted. The same remark may be made 
to the possibility of an Ordinance declaring that even after the expiry of the peri 
of the Ordinance the law shall remain what it had been declared to be by the Orc 
nance, and not what it would be according to pre-existing legislation. The questi 
seems to assume that all these cases will stand on the same footing and admit of o 
general and comprehensive answer whether in the affirmative or in the negatis 
It also assumes that all conceivable forms of amendment will be governed by o: 
and the same rule and that the power to repeal will stand on the same footing 
the power to amend. The discussion before'us of various aspects of the questi 
has shown that the question might not admit of a general or comprehensive answ 
and that different aspects might be governed by different considerations, 
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On behalf of the Crown, it was broadly maintained both here and before the 
High Court that whatever a Legislature in India can do by way of amending, 
modifying or repealing one of its own enactments can as well be done by an Ordi- 
nance in relation to any enactment of that Legislature. Sections 108 and 110, 
Constitution Act, were relied on as negativing the existence of a general principle 
that one Legislature cannot, in the absence of power expressly conferred, amend, 
modify or repeal enactments passed by another Legislature. Counsel for the. 
Punjab detenus argued by way of answer to this contention that in 1861 (when 
section 72 of the present schedule 9, Constitution Act, was first enacted), and indeed 
up to 1919, Parliament had proceeded on the assumption that unless expressly 
authorized so to do, a Legislature in India would not have power to amend, repeal 
or modify even its own enactments. He also maintained that the concluding 
words of section 72 providing that an Act of the Legislature might ‘ control or super- 
sede’ an Ordinance indicated that the two legislating authorities were not co- 
ordinate but that the Legislature was the paramount authority. 


On behalf of the detenus, it appears to have been contended before the High 
Court that the Legislature and the Ordinance-making authority being two distinct 
legal entities, though operating in the same field (as to subject-matter and as regards 
local extent), each can legislate only by itself and cannot directly amend or repeal 
any measure passed by the other, unless clearly empowered to do so. This con- 
tention was repeated before us. It was not disputed—except by counsel for the 
"Punjab detenus—that an Ordinance may in effect modify the operation of a statute 
by enacting something repugnant to the provisions of the latter. When certain 
instances were put to counsel, the difficulty of maintaining this extreme position 
became evident. Take for instance the Ordinance that was considered by the 
Court in In the matter of Ananda Bazar Patrika!, it added two offences to the 
list of offences specified in section 4, Press (Emergency Powers) Act, 1931, and it was 
in terms stated in the Ordinance itself that such should be the law only during 
the time that the Ordinance was in force. There was no other interference with 
the existing legislative enactment. Such an addition can, in one sense, be des- 
cribed as an ‘‘amendment.”’ of the Act. If the Ordinance-making authority can 
create new offences and make them triable and punishable in a manner provided 
for in a pre-existing enactment, there can be no purpose in insisting that the Ordi- 
nance must be self-contained and must reproduce all the provisions of the pre- 
existing Act. It was rightly maintained by counsel for the Crown that the validity 
or invalidity of an Ordinance should not be made to depend upon mere drafting 
devices or on the draftsman’s ingenuity. Take again a case like Des Raj v. Emperor? 
the Ordinance there in question denied to the accused the benefit of certain provisions 
of the Criminal Procedure Code, such as those relating to trial by jury or with the 
aid of assessors, appeal to the High Court, etc. It could not be said that it was 
beyond the power of the Ordinance-making authority to exclude certain of the 
provisions of the Criminal Procedure Code in certain specified classes of cases ; 
indeed, section 1 (2) of the Code recognizes this possibility. Here again, it will be 
difficult to maintain that this result can be achieved only by a self-contained Ordi- 
nance and not by one which purports to modify or exclude certain provisions of 
the pre-existing law. 


Alternatively, the rule was formulated in a different form before us by counsel 
for some of the detenus, namely, that the Ordinance-making authority could. declare 
its own intention as to what the law should be during the period that the Ordinance 
was to be in force, but it could not adopt a course which would attribute to the 
Legislature an intention different from whatit had declared in its own enactment. 
One or two illustrations may help to elucidate this test or principle. Section 108, 
Constitution Act, assumes that a Legislature in India may repeal or amend an Act 
‘of Parliament extending to British India. When this power is exercised by an 
Indian Legislature, it cannot be made to appear that Parliament had passed an 
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enactment different from what in fact it had ; what the Indian Legislature can do is 
to declare that within the local area of its legislative authority, the law shall be as 
enacted by itself and not as enacted by Parliament. The same will be the case 
when the Indian Legislature purports to repeal an Act passed by Parliament [ef 
also sections 92 (2) and 95 (3), Constitution Act]. In such cases, neither the terms 
nor the operation of the Parliamentary enactment would be affected in areas over 
which the Indian Legislature had no control. The position thus stated is clear 
enough, because the “local extent ” of the legislative power is clearly different in 
the two cases. Will not the governing principle be the same, where the capacity 
of the two legislative authorities even though co-extensive as regards local extent 
and subject-matter, differs in respect of the time limit during which their respective 
enactments can operate? 


The Legislature can at any time enact a measure and such measure can remain 
in force without any limit of time; but the exercise of the Ordinance-making 
power is limited in two ways: (i) by the limitation as to the circumstances in which 
it can be exercised, and (72) by the limitation as to the time during which any measure 
so enacted can remain in operation. The existence of an emergency is a condition 
precedent to the exercise of the power. The fact that the Court cannot go behind 
a declaration of emergency made by the Ordinance-making authority cannot affect 
this question. ‘The power was intended to be availed of and could be availed of 
only in an emergency, whereas ordinary legislation’is not governed by any such 
limitation. Similarly, an Ordinance is necessarily of limited duration, whether 
under section 72 or under the terms of the India and Burma [Emergency Provisions] 
Act of 1940. If an Ordinance purported to declare that during a period anterior 
to the emergency or even after the termination of the period of the Ordinance, a 
provision of statute law was or would be different from what the Legislature had 
enacted, would it be any better than an attempt by the Indian Legislature to affect 
the operation of an Act of Parliament outside the local limits of the jurisdiction of 
that Legislature? 


An attempt to repeal a pre-existing statute may furnish another useful illus- 
tration. ‘That an Ordinance can for the period of its duration suspend the operation 
of the whole or any portion of a pre-existing statute, appears to us to admit of no 
doubt. In such a case, the pre-existing law would come into operation again on 
the expiry of the period of the Ordinance. But suppose the Ordinance purported 
to repeal a pre-existing statute or part thereof. One of the counsel for the Crown 
thought that the pre-existing law would in that case also be revived on the expiry of 
the term of the Ordinance ; but another contended that this would be a matter 
of construction and that if there was nothing in the language of the Ordinance to 
suggest that the repeal was intended to be temporary, the pre-existing law might 
not be revived merely by reason of the expiry of the period of the Ordinance. In 
support of this contention, he drew our attention to the discussion in Craies’ Statute 
Law (Edn. 4, pp. 357, e# seq). ‘This will no doubt be the position when Parliament, 
which is competent to pass either a temporary law or a permanent law, chooses 
to pass a temporary measure, and by such measure repeals a pre-existing law. Can 
the position be the same when an authority which can pass only a temporary law 
purports to repeal a pre-existing permanent statute? The impugned Ordinance 
enacts : 


“ for-clause (x) of sub-section (2) of section 2, Defence of India Act, 1939, the fol owing clause 
shall be substituted, and shall be deemed always to have been substituted. . . .” > 


Leaving out of consideration for the moment the fact that the Defence of India 
Act itself is in terms a temporary measure, suppose an Ordinance attempted to make 
a similar provision in respect of a section in a statute of permanent operation. 
What would be the position on the expiry of the period of the Ordinance? If the 
pre-existing statutory provision could be deemed always to have been what the 
Ordinance substituted for it, it might be a difficult question to decide whether the 
provision in the originally statutory form would be revived at all. 


l 
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It will be noticed that unlike an amendment merely in the nature of an addition 
to a pre-existing statute, section 2 of Ordinance XIV attributes to the Legislature a 
provision very different from what it in facthad enacted. In justification of the 
adoption of this course by the Ordinance-making authority, it was claimed cn behalf 
of the Crown that any legislative authority with ‘‘ plenary powers” could enact 
a law with retrospective operation. It seems to us misleading to assume that the 
Ordinance-making authority enjoys plenary powers of legislation and then seek to 
deduce therefrom the inference that it must have the power to enact a provision 
with. retrospective operation. As regards “‘subject-matter ” its powers may be 
co-extensive with those of the ordinary Legislature but, as already pointed out, 
there are at least two limitations upon its powers. It is necessary to refer to a certain 
ambiguity in the use of the expression ‘ retrospective operation.’ It was observed 
by Buckley, L.J., in West v. Gwynne*.: 

“ Retrospective operation is one matter. Interference with existing rights is another. If an 


Act provides that as at a past date the law shall be taken to have been what it was not, that I under- 
stand to be retrospective . . The question here is as to the ambit and scope of 


the Act and not as to the date a form which the new law is to be taken to have been the law.” 


An enactment which declares that even in the past the law must be taken to 
have been different from what in fact it was has sometimes been spoken of as ‘ retro- 
active.’ Assuming that the ordinary Legislature can pass a ‘retroactive law’ in 
the sense above explained (see Phillips v. Eyre®, The hing v. Kidman? and Miller v. 
Raith’), it would not necessarily follow that the Ordinance-making authority must 
also have the power to pass a retroactive law. It has no doubt been held that in an 
emergency, it would be for the Governor-General to decide what law was required 
to meet the emergency ; but the enactment of a retroactive law may in one view 
be said to raise a question of ‘jurisdiction °’ or “power” and not merely a question 
of aptness or expediency. The power to enact provisions interfering with pre- 
existing rights and the remedies therefor—though these are also sometimes spoken 
of as ‘retrospective ’—stands on a different footing, because such provisions will 
declare the law only for the period during which the Ordinance is in force and not 
for an anterior or a subsequent period, though their effect may be to deprive parties 
of rights accrued at an anterior date and of remedies in respect of such rights. 
In Abeysekera v. Fayatilake®, Lord Darling observed : 
`“ It may be true that ‘ not Jove himself upon the past hath power ” but Legislators have certainly 
the right to prevent, alter or reverse the consequences of their own decrees.” 

There was no complication in that case of one legislative authority attempting 
to modify or nullify the operation of a law enacted by another authority, but the 
observation brings out the difference between changing the law for the past and 
modifying or taking away its consequences. ‘These authorities may justify a finding 
in favour of the Crown as regards the validity and operation of section 3 of the 
Ordinance, but they do not compel a like answer as regards the power of the Ordi- 
nance-making authority to enact a retroactive law. 

There was lengthy discussion before us as to the bearing and effect of the decision 
in Attorney-General for Ontario v. Attorney-General for the Dominion® particularly of the 
observations on pp. 366 and 367. It was contended for the-detenus that two propo- 
sitions had been laid down here, (i) a broad statement (on p. 366) to the effect that 
‘the repeal of a Provincial Act by the Parliament of Ganada can only be effected 
by repugriancy between its provisions and the enactments of the Dominion’ as the 
Dominion Parliament ‘has no authority conferred: upon it by the Act to repeal 
directly any provincial statute,’ and (ii) a narrower statement (on p. 367) to the 
effect that “the Parliament of Canada would have no power to pass a prohibitory 
law for the Province of Ontario and could therefore have no authority to repeal 
in express terms an Act which is limited in its operation to that Province.’ On 
behalf of the Crown, it was maintained that the second or narrower proposition 
KN AS 
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was all that was laid down by their Lordships in the case and the observations on 
p. 366 implied nothing more when read with the context. The controversy would 
seem to turn on the significance of the words ‘ whether it does or does not come 
within the limits of jurisdiction prescribed by section 92° occurring on p. 366. 

As the general question framed by the Calcutta High Court cannot be satis- 
factorily answered without further discussion of the above and other similar aspects 
of the problem, we refrain from expressing any final opinion upon it, as no such 
decision is necessary for the disposal of these cases. The view that we take as to 
section 3 of the Ordinance makes it unnecessary for us to pronounce any decision 
in respect of section 2. 


Proceeding next to question 8, it seems to us that in spite of the language of the 
preamble, section 3 of the Ordinance cannot be said directly to amend or repeal 
any provision of the Defence of India Act, nor, as we read it, is it so dependent 
upon section 2, or so connected with it as to be incapable of being given effect to 
by itself, that is, irrespective of whether section 2 is valid or not. The ‘doubts’ 
referred to in the opening words of section 3 may well include doubts as to the 
validity of section 2. Section 3 merely deals with the remedies of parties and the 
power of the Court to give redress in respect of a breach of the pre-existing law 
and might well have been enacted either by the Legislature or by the Ordinance- 
making authority without any provision corresponding to section 2 of the Ordinance. 
The operativeness of such a provision is of course subject to the limitation referred 
to by Willes, J., in Phillips v. Eyre} that the authority which enacts it must 
be one which “could have authorised by antecedent legislation the acts done ;” 
otherwise, by the device of precluding an investigation by the Court. a legislative 
authority would be able to do indirectly what it could not do directly : see Board of 
Trustees of Lethbridge v. Independent Order of Foresters®. We express no opinion on 
the question what the effect of this provision would be if, after the expiry of the 
Ordinance, any question should be raised as to the validity of orders of detention 
passed prior to the enactment of the Ordinance . 


It was contended that even if section 3 should be held to be valid and indepen- 
dently operative, it would not avail the Crown much, because that section proceeded 
on the assumption that at the time the orders of detention were passed, rule 26, 
Defence of India Rules, was at least de facto in existence, whereas according to 
counsel for the detenus, this was not the case. This was question 9 before the 
High Court. Section 3 of the Ordinance has to be read in the light of section 21, 
Defence of India Act. Counsel maintained that an ultra vires rule was as good as 
non-existent, and that rule 26 (which had been originally framed under the Defence 
of India Ordinance) could not therefore be held to have been continued by section 21, 
Defence of India Act. This ignores the fact that section 21 only requires the rule 
to have been ‘made’—not validly made—under the earlier Ordinance. The 
object of section 21 was only to avoid a break in the operation of the rules and to 
obviate the necessity of promulgating them afresh under the new enactment. It 
had no reference to the validity or validation of the rules. The case is not analogous 
to that contemplated by section 16 which gives ‘finality’ to certain orders. Such 
a provision was held by this Gourt in Keshav Talpade’s case* to be applicable only 
to orders which could not be nullities as having been passed under an ultra vires rule. 


As regards questions 1 and 2, the argument before us was limited to the ground 
that-‘ public safety or interest” was not one of the heads specified in entry No. 1 
of List I, or entry No. 1 of List II ofschedule 7, Constitution Act, as subjects in respect 
of which Indian legislation might provide for “‘ preventive detention.” The judg- 
ment of this Court in Talpade’s case? clearly proceedéd on the footing that such 
legislation was covered by the two entries. We think that the expressions ‘reasons 
of state connected. with defence’ and ‘ reasons connected with the maintenance of 
public order’ are wide enough to include “public safety or interest.” 


I. er 6 Q.B. 1atp.17. 3. (1943) 2 M.L.J. go (F-G.). 
2. (1940) A.G. 513 at pp. 533 and 534. 


1 EMPEROR V. SIBNATH BANERJEE (F.C.). 475 


Counsel for the Punjab detenus challenged the validity of the whole Ordinance 
on another ground. He recognized that the question of emergency was one for the 
Governor-General and not for the Court to decide. But he said that when the 
nature of the emergency had been stated by the Governor-General or even by 
counsel for the Crown, it would be open to the Court to consider whether it would 
not be an abuse of or a fraud on the power to treat the facts disclosed as a pretext 
for the exercise of the emergency power. Ifit would be an abuse of or fraud on the 
power, he contended that the case must be treated as one of absence of power. 
This argument was urged on the basis of an answer given by the Advocate-General 
of India (in the course of the argument before us) and of a statement said to have 
been made by counsel for the Crown before the High Court at Lahore, to the 
effect that it was the decision of this Court in Talpade’s caset, that necessitated 
the promulgation of the Ordinance. Counsel contended that it would be prepos- 
terous to treat a decision of this Court as an ‘ emergency ’ justifying the exercise 
by the Governor-General of his extraordinary power of promulgating Ordinances. 
It does not seem to us necessary to deal with the larger issues involved in this con- 
tention. Such an argument would be available only if it could be suggested that 
the power had been exercised for a corrupt purpose or for purposes foreign to the 
power. (See Farwell on Powers, Ch. X.) Can that be said to be the case here? 
The decision of this Court might have led to promulgation of the Ordinance. But 
the ‘Emergency ’ was the apprehended danger to peace and public safety, likely 
to arise from the release of thousands of detenus in obedience to the decision of this 
Court. It is not within the province of the Court to examine the justification for 
the apprehension or assess the extent of the possible danger. 

We now turn to question 10. We may point out in passing that the assumption 
to be made is not that rule 26 is intra vires but only that its validity has been put 
beyond question by section 3 of the Ordinance. On this footing the validity of 
the orders of detention in these cases was questioned on the ground that they had 
not been made in accordance with the provisions of the rule. The relevant portion 
of rule 26 runs as follows: 

“The Central Government or the Provincial Government, if it is satisfied with respect to any 
particular person that with a view to preventing him from acting in any manner prejudicial to the 
defence of British India, the public safety, the maintenance of public order, His Majesty’s relations 
with foreign powers or Indian States, the maintenance of peaceful conditions in tribal areas or the 
efficient prosecution of the war it is necessary so to do, may make an order : (a) . 

(b) directing that he be detained.” 

We are not here concerned with the Central Government. The relevant 
portion of the orders of detention which is the:same in each case, runs : 

“ And whereas the Governor has been satisfied that with a view to preventing the said person 
from acting in a manner prejudicial to the defence of British India, the public safety, the maintenance 


of public order or the prosecution of the war, it is necessary to make the following orders to continue 
his detention: Now, therefore, . the Governor is pleased to direct—(a) that the said 
39 


person shall until further orders be detained ; . 3 

It was urged on behalf of the Crown that the orders being on their face regular 
and in conformity with the language of the rule, it was not open to the Court to 
investigate their validity any further. It was also urged that the orders had in 
fact been made in conformity with the provisions of the rule. Section 59 (2), 
Constitution Act, was sought to be called in aid in support of the proposition that 
the validity of the orders must be presumed by the Court and could not be questioned. 
All that that sub-section secures is that the validity of an order or instrument made 
or executed in the name of the Governor and authenticated in such manner as may 
be specified in rules made by the Governor, shall not be called in question on the 
ground that it is not an order or instrument made or executed by the Governor: 
that is to say, in the case of an order or instrument purporting to be made or exe- 
cuted by the Governor and duly authenticated, it must be presumed that it was 
made or executed by the Governor. No question as to who made these orders was 
raised by the respondents. What was questioned was the correctness of the re- 
cital in the orders that the Governor had been satisfied that with a view to preventing 
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these persons from acting in a certain manner, certain action was necessary. It 
was conceded that the Court could not be invited to investigate the sufficiency of 
the material or the reasonableness of the grounds upon which the Governor had been 
satisfied. The gist of the contention was that these cases were never before the 
Governor, that the Governor had never applied his mind to them, and that therefore 
it could not be said that.the Governor had been satisfied. 


To meet this contention, reliance was placed by the Crown on the presumption 
that official acts have been regularly performed. The words ‘may presume ’ in 
section 114, Evidence Act, leave it to the Court to make or not to make the pre- 
sumption, according to the circumstances of the case ; and the presumption when 
made is rebuttable. Reference was made in this connection to Liversidge v. Sir Fohn 
Anderson’ and Greene v. Secretary of State for Home Affairs®. The question in those 
cases was whether the Home Secretary had reasonable cause to believe that certain 
persons were of hostile associations and that by reason thereof it was necessary to 
exercise control over them. It was held that the matter was one for the executive 
discretion of the Secretary of State, and that the Court was not entitled to investigate 
the grounds on which the Secretary of State came to believe the persons concerned 
to be of hostile associations, or to believe that by reason of such associations it was 
necessary to exercise contro] over them. ‘There is no suggestion anywhere in the 
speeches of their Lordships in those two cases that.if the statement that the Secretary 
of State believed those persons to be of hostile associations had itself been challenged, 
it would not have been open to the Court to look into that question. Ifthe ground 
of challenge against the orders there sought to be impugned had been that the 
cases had never been placed before the Secretary of State at all, so that he never 
had any opportunity of exercising his mind with respect to them, we have not the 
slightest doubt that this would have been held to be a proper ground of challenge 
in.a Court of law. At page 224 (Liversidge v. Sir John Anderson!) Viscount 
Maugham observed : : 

“ In my opinion, the well-known presumption omnia esse rite acta applies to this order, and, accords 
ingly, assuming the order to be proved or admitted, it must be taken prima facie, that is until the contrary 
is proved, to have been properly made and that the requisite as to the belief of the Secretary of State 
was complied with.” 

In Greene v. Secretary of State for Home Affairs? he quoted with approval the 
following passage from the judgment of Goddard, L.J., in the Court of Appeal : 

“ I am of opinion that where on the return an order or warrant which is valid on its face is pro- 
duced it is for the prisoner to prove the facts necessary to controvert it, and in the present case this 
has not been done. I do not say that in no case is it necessary for the Secretary of State to file an 
affidavit. It must depend on the ground on which the return is controverted, but where all that 
' the prisoner says in effect is ‘I do not know why I am interned. I deny that I have done anything 


wrong,’ that does not require an answer because it in no way shows that the Secretary of State had not 
reasonable cause to believe, or did not believe, otherwise.” 


In Liversidge v. Sir Fohn Anderson’, Lord Wright observed at page 262: 


“ MacKinnon, L.J., who agreed with his brethren said that the power of the Home Secretary to 
issue a valid order depended on the fulfilment of a condition, the existence of a state of mind in the 
Home Secretary, that js, that he had reasonable grounds for believing certain facts to exist, and 
by implication that he honestly entertained that belief. Goddard, L.J., I think, also treated the 
material issue as being what is the Home Secretary’s state of mind.” í 


In Greene v. Secretary of State for Home Affairs?, Lord Romer observed (page 309) : 


“ In the present case, it is plain that Sir John Anderson was of opinion that there was reasonable 
cause for his belief,and that he did honestly believe that the appellant was a person of hostile associations 
and that by reason thereof, it was necessary to exercise control over him. It necessarily follows 
that so far as the appellant relies on the absence of proof that there was in fact reasonable cause for 
such belief the appeal must fail.” 


The whole question in those two cases was whether under the regulation in 
question,it was incumbent upon the Secretary of State to prove that the cause which 
led him to believe that the person against whom ‘action was taken in each case 
was of hostile associations and that by reason thereof it was necessary to exercise 
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control over him, would, in the opinion of the Court, amount to reasonable cause. 
Their Lordships held that the question whether there was or was not reasonable 
cause was one for the Secretary of State and not for the Court. It was not disputed 
that before action could be taken under the regulation, the Secretary of State must 
believe that the person concerned was of hostile associations and that by reason 
thereof, it was necessary to exercise control over him. We may observe that the 
headnote in Greene v. Secretary of State for Home Affairs? reads as though the production 
of an order regular in form would have been conclusive, but their Lerdships’ speeches 
in the two cases leave no room for doubt that the presumption attaching to an order 
regular on the face of it is only a rebuttable presumption. 

This brings us to the question, which is the authority that must be satisfied 
before an order under rule 26 can be made? On the language of the rule, so far 
as the cases before us are concerned, it must be the ‘Provincial Government ’. 
This, according to the Crown, means the Governor or officers subordinate to him 
[section 49 (1), Constitution Act], or the authority or officers to whom this function 
may have been allotted by rules of business framed in accordance with section 59 (3) 
of the Act. The argument was that inasmuch as action to be taken under rule 26 
was in the nature of the exercise of executive discretion, it fell within the executive 
authority of the Province within the meaning of section 49. On its being pointed 
out that this would lead to the result that any officer subordinate to the Governor, 
even one of the lowest grade, could, as a matter of course, exercise the very drastic 
powers conferred by the Defence of India Rules, which could not reasonably be 
presumed to have been intended by the Legislature, it was urged that the matter 
would be regulated by rules of business framed under section 59 (3). We are unable 
to accede to this contention. The executive action or authority dealt with in 
sections 49 and 59 must relate to matters with respect to which the Legislature of 
the Province has power to make laws [section 49 (2)]. Section 124 (2) makes 
provision for Federal legislation conferring powers and imposing duties upon a 
Province or officers and authorities thereof relating to matters with respect to which 
a Provincial Legislature has no power to make laws. We are of the opinion that 
whenever powers of this kind or indeed other special statutory powers are conferred, 
they must to the extent to which specific provision has been made in the statute 
conferring the powers be exercised by the authority and in the manner specified 
in the statute and in strict conformity with the provisions thereof. 

In this view of the matter, it is unnecessary to make any reference to rules of 
business on which reliance was placed on behalf of the Crown. We may, however, 
observe in passing that the only rule on which reliance was placed in this connexion 
(rule 16) makes no reference to the exercise of the power of detention under the 
Defence of India Rules. It merely authorises the making of Standing Orders by 
Ministers with reference to their normal duties. No Standing Order framed in 
pursuance of the rule was placed before us. Nor have we been able to discover 
any other rule in the rules of business supplied to us on behalf of the Bengal Govern- 
ment which covers this matter. Rule 26, Defence of India Rules, confers the power 
of detention on ‘the ‘“‘ Provincial Government.” Rule 3 (1) provides that the 
General Clauses Act, 1897, shall apply to the interpretation of the rules. For the 
definition of “ Provincial Government ” for the purpose of the rules, recourse must, 
therefore, be-had to the General Clauses Act. Sub-section (43 a) of section 3 of that 
Act defines “ Provincial Government ” in a Governor’s Province as : 


“The Governor acting or not acting in his discretion, and exercising or not exercising his indivi- 
dual judgment according to the provision in that behalf made by and under the Government of India 


Act ;” 

in other words, it means the Governor acting in his discretion (in which case his 
Ministers are not entitled even to tender their advice to him), or the Governor 
exercising -his individual judgment (in which case he must give his Ministers the 
opportunity of tendering advice but is under no obligation .to accept that advice), 
or the Governor acting on the advice of his Ministers. In each case, it must be the 
Governor who acts, whether without the advice of his Ministers or after such advice 
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has been tendered, and in the latter case, whether in accordance with such advice 
or differing from such advice. It was pointed out to us that the definitions in the 
General Clauses Act are applicable only in the absence of anything repvgnant 
in the subject or context, and our attention was drawn to a number of Defence of 
India Rules with regard to which it was contended that the expression ““ Provincial 
Government ” could not possibly mean the Governor, whether acting on advice or 
contrary to advice or without advice. Assuming that the context of some ofthe 
rules indicates that the expression ‘‘ Provincial Government >° must in those rules 
he given a meaning or significance different from the definition of that expression 
as set out in sub-section (43a) of section 3, General Clauses Act, that consideration 
cannot be permitted to govern the interpretation of that expression in rule 26, 
which deals with matters of the gravest import and confers powers that involve the 
exercise of the highest responsibility. There is nothing in the language of the rule 
itself which would constrain us to hold that ‘‘ Provincial Government ’’ in that 
rule means anything other than what it would mean under the definition in the 
General Clauses Act. 


It was then urged that the volume and multifariousness of the duties imposed 
upon the Provincial Government by the Defence of India Rules must necessitate 
the delegation in many cases by the Provincial Government of its powers to officers 
subordinate to it and that it must be presumed that this delegation could be effected 
under its rules of business. Sub-section (5) of section 2, Defence of India Act, 
furnishes a complete answer to this line of argument. That sub-section expressly 
authorises the Provincial Government to delegate the exercise of powers conferred 
and the discharge of duties imposed by the Defence of India Rules upon the Pro- 
vincial Government ; and we are of the opinion that any such delegation must be 
made in accordance with the provisions of that sub-section. We were asked to 
confine the operation of this sub-section to cases of delegation to district officers 
and to hold that cases of delegation within the Provincial Sécretariat were governed 
by the provisions of section 49 (1) read with section 59 (3), Constitution Act. Weare 
unable so to restrict the operation of section 2 (5), Defence of India Act, both fer 
the reason that there is no warrant in the language of that section for importing 
any such restriction into its operation, and for the reason that the language of 
section 49 (1), Constitution Act, makes no distinction between secretariat cfficers 
and District Officers. 


The question whether any delegation that the Provincial Government might 
desire to make of its powers and duties, under the Defence of India Rules must be 
made in conformity with the provisions of section 2 (5), Defence of India Act, or 
may be deemed to be covered by rules of business and Standing Orders framed 
under section 59 (3), Constitution Act, is not a mere matter of form., The Defence 
of India Rules confer extremely wide and drastic powers, and it may reasonably be 
expected that where a delegation of any of these powers is made under section 2 (5) 
of the Act, care would be taken to ensure that the officers and authorities to whom 
the delegation is made are selected with due regard to the nature and scope of the 
powers delegated. This would not be the case under. rules of business and Standing 
Orders which were presumably framed without any reference to powers the exercise 
of which might be necessitated by an emergency like the one with which the country 
is at present faced. Again, it may be a question whether a power conferred for 
instance on a Minister by delegation under section 2 (5), Defence of India Act, 
could be validly sub-delegated by him by Standing Orders. 


We may observe in dealing with this part of the case that Khundkar, J., says in 
his judgment that rule 26 isa rule under para. (10) of sub-section (2) of section 2 
(of the Defence of India Act) and the Federal Court has so held, and that it is not 
a rule under sub-section (1) of section 2. He then goes on to observe that section 2 (5), 
Defence of India Act, cannot be availed of in the case ofrule 26 because it con- 
templates delegation of powers and duties conferred and imposed by rules framed 
under sub-section (1) of séction’2 and not under sub-section (2) of section 2. These 
observations of the learned Judge are with due respect based upon a misreading 
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of the judgment of this Court in Keshav Talpade’s case!. It would not be correct 
to say that section 2, Defence of India Act, confers two kinds of rule-making powers, 
one under sub-section (1) and the other under sub-section (2). The rule-making 
power is conferred under sub-section (1) and all that sub-section (2) does is to set 
out the conditions under which rules in respect of the particular subject-matters 
enumerated in its paragraphs may be made in the exercise of power conferred 
under sub-section (r). Any other view would lead to the anomaly that on the 
subjects enumerated in the paragraphs of sub-section (2) there might be two sets of 
rules, one conferring unconditional and unlimited powers by virtue of being framed 
under sub-section (1) and the other being subject to restrictions and limitaticns in 
conformity with conditions and restrictions prescribed by sub-section (2), a state of 
affairs, the contemplation of which, could not possibly be attributed to the Legis- 
lature. ‘The result is that in our opinion, in the absence of a delegation made under 
section 2 (5), Defence of India Act, the authority to be satisfied under rule 26 must 
be the Governor. The Advocate-General of Bengal stated that so far as these cases 
were concerned Government did not rely on any delegation under section 2 (5) 
of the Act. 

It was next contended on behalf of the Crown that the subject of preventive 
detention was one falling within the field of ministerial responsibility and that 
cases of preventive detention must be held to have been determined by the Governor 
on the advice of the appropriate Minister. Assuming for a moment that that was so, 
even then the action must be the action of the Governor. In such cases, the Governor 
would be satisfied with regard to the matters specified in rule 26 on the advice of 
his Minister. It would not be for the Court on a challenge raised to that effect to 
inquire into the reasonableness or otherwise of the Minister’s advice, nor, into the 
question what advice the Minister tendered or indeed whether he tendered any 
advice at all. The questionas to which ofthe Governor’s various capacities or 
spheres of activity was attracted in these cases is really not relevant to the purpcse 
in hand. ‘The rule requires that before making an order of detention the Governor 
should be satisfied on certain matters. Whether he is satisfied on advice tendered 
to him, or on a personal consideration of the material submitted to him, is so far as 
the Courts are concerned, immaterial. 

We have, however, great difficulty in accepting the proposition urged before 
us that the subject of preventive detention in cases like the present must be held 
as a matter of law to fall within the field of ministerial responsibility. That in 
respect of certain matters the Governor must act in his discretion and that in respect 
of certain other matters he must exercise his individual judgment is specifically 
provided by the Constitution Act. There is no matter with regard to which the 
Constitution Act lays down that it must necessarily be determined by the Governor 
according to the advice of his Ministers. The field of ministerial responsibility is 
not defined in any positive manner in the Act, but is adumbrated in a residuary 
sort of manner, that is to say, it comprises matters with respect to which the 
Governor is not required to act in his discretion and does not choose to exercise his 
individual judgment. The question whether any matter falls within one or cther 
of the special responsibilities of the Governor is left to be determined by the Governor 
himself. Once he declares that in his opinion a certain matter falls within the 
scope of any one or more of his special responsibilities, no Court cf law has any say 
with respect to it. Section 50 (3), Constitution Act, lays down that if any question 
arises whether any matter is or is not a matter as respects which the Governor is 
by or under the Act required to act in his discretion'or to exercise his individual 
judgment, the decision of the Governor in his discretion shall be final, and the 
validity of anything done by the Governor shall not be called in question on the 
ground that he ought or ought not to have acted in his discretion, or ought or ought 
not to have exercised his individual judgment. Nor can any-argument be founded 
upon any obligation or duty that may be laid upon the Governor by his instru- 
ment of instructions, inasmuch as the validity of anything done by the Governor 
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cannot be called in question on the ground that it was done otherwise than in accor- 
dance with any instrument of instructions issued to him [section 53 (2)]. 

The field of ministerial responsibility therefore would, with respect to any 
particular matter, be as wide or as narrow as the Governor might choose to make it, 
and of no matter can it be predicated as.a proposition of law that its determination 
must depend upon the advice of a Minister as it necessarily falls within the field of 
ministerial responsibility, inasmuch as the Governor might at any time, with respect 
to any matter, decide that having regard to the circumstances of the case it falls 
within the scope of one or more of his special responsibilities. The question, if it 
` properly arises at all in any particular case, must be determined as a question of 
fact and practice. In the cases before us, it appears to have been assumed on all 
hands before the High Court that the subject was one of the special responsibilities 
of the Governor to be determined by him in the exercise of his individual judgment. 
This was not challenged in the grounds of appeal filed in this Court, though counsel 
for the Bengal Government decided to urge before us that the matter fell within the 
field of ministerial responsibility. The material on record does not bear ‘out his 
contention. ‘There are indications in the affidavit of Mr. Porter (Additional Home 
Secretary to the Bengal Government) that the action taken in some of these cases 
was not in accordance with the advice of the Minister. ‘This shows that this subject 
has been treated in the Province of Bengal as falling within the special responsibility 
of the Governor. In the answers given by the Home Minister with reference to 
these cases on the floor of the Bengal Legislative Assembly on behalf of the Govern- 
ment, it is specifically stated that these matters were treated as the special respon- 
sibility of the Governor. It must also be remembered that though cases of only 
nine persons have come up before us, the powers conferred by rule 26 have in the 
Province of Bengal been exercised in respect of thousands of His Majesty’s subjects 
and it would be difficult to hold that the matter did not fall within the special 
responsibility of the Governor as set out in para. (a) of sub-section (1) of section 52, 
Constitution Act. 

Towards the close of the argument, it was contended on behalf of the Bengal 
Government that what actually happened in respect of cases of detention in the 
Province of Bengal was that if the Home Minister agreed that the order of arrest 
under rule 129, Defence of India Rules, should be converted into an order of deten- 
tion under rule 26, the matter was treated as falling within the field of ministerial 
responsibility ; but if the Minister disagreed, the matter became one for the special 
responsibility of the Governor. In other words, it was suggested that the question 
whether a particular matter did or did not fall within the scope of the special res- 
ponsibilities of the Governor was settled not with reference to the nature of the 
particular matter but upon the nature and effect of the advice that the Minister 
concerned had tendered in respect of it. If the Governor found himself in agreement 
with such advice, he was content to treat the matter as one of ministerial respon- 
sibility ; if he disagreed with it, he made it a matter of his special responsibility. 
In support of this suggestion our attention was invited to the following statement 
of the Home Minister in the Bengal Assembly : 

- “ Ordinarily when a man is arrested under rule 129, the case must come up to me at some 


stage. NowifI agree that the order under rule 129 should be converted into one under section (sic) 26, 
no difficulty arises. But in some cases I am of opinion the detention is not justified and in those cases 


it becomes Governor’s responsibility.” 

-We are unable to read this statement as meaning that the question became 
the Governor’s responsibility*only when the Minister was of the opinion that the 
detention was noi justified. ‘The Home Minister had already stated earlier : 


“< As regards members of the Legislature, we have laid it down that they should as a matter of 
course be brought to the notice of the Government before they are detained under rule’26. In some 
cases the order of arrest under section (sic) 129 has been converted into detention under rule 26 under 
my orders. In some cases I have not approved but as is well known the matter is one which is the 


Governor’s special responsibility.” 
' . In the light of this statement, the later statement made by the Minister, which is 
relied upon by counsel and has been set out above, could only mean that the subject 
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of detention was treated by the Governor as a matter of his special responsibility. 
- When the Governor found that the Minister’s advice was in favour of detention, he 
„accepted that advice but when he found that the Minister’s advice was against 
detention, he overruled the Minister as he was entitled to do in the exercise of his 
individual judgment. These statements taken together cannot mean that the 
question became the Governor’s responsibility only when and because he disagreed 
with the advice tendered by the Minister. In any case we would be reluctant to 
attribute such an attitude to the Governor. l 


It now becomes necessary to examine the materjal on record for the purpose 
of determining whether the requirements of rule 26 have been complied with in 
respect of the orders of detention that have been relied upon by the Crown as an 
answer to the applications for the issue of writs of Habeas Gorpus in these cases. We 
have already made reference to the contention that the presumption set out in 
illustration (e) to section 114, Evidence Act, namely, that official acts have been 
regularly performed attaches to these orders. Before any such presumption can 
‘arise, it must be shown that the orders are on the face of them regular and conform 
to the. provisions of the rule under which they purport to have been made. We have 
set out earlier the relevant portion of the orders of detention which is the same m 
each case. This reads as if all that the authority making the order was satisfied 
about was that the person concerned in each case should be detained and was not. 
certain as to the reason for detaining him, that is, whether that person was to be 
prevented from acting prejudicially to the defence of British India, or acting pre- 
judicially to the public safety, or acting prejudicially to the maintenance of public 
order, or acting prejudicially to the efficient prosecution of the war. We were told 
that the order is a cyclostyled form in which the name and particulars of the person 
to be detained are filled in as need arises. It is possible that the ministerial officer 
responsible for the drawing up of the order merely copied into this part the relevant. 
portion of the language of the rule itself, and failed to notice that though the word 
‘Cor? before the words “ efficient prosecution of the war” was perfectly in- order 
in the rule, it was out of place in the orders of detention. "It was suggested that 
some sort of reasonable meaning could still be read into this part of the orders of 
detention, but we see no reason to adopt a meaning different from that which 
would prima facie attach to the language used. aa 


Assuming, however, that the orders are regular in form and are open to no 
objection on the face of them, there is so much material on the record showing 
that the requirements of rule 26 were grossly violated in the making of the orders 
that it would not be safe to make any presumption regarding their validity. ‘This 
material is contained in the affidavits filed on behalf of the respondents and the 
counter-affidavit sworn by Mr. Porter, Additional Home Secretary to the Bengal 
Government. Objection was taken on behalf of the Crown to the admissibility in 
evidence of the answers given by the Home Minister, Bengal, in the Bengal Legis- 
lative Assembly to questions put to him regarding detention under rule 26. These 
answers are contained in Annexure A to the affidavit sworn to by Mr. Nalinakshya 
Sanyal. Before the High Court formal proof of the proceedings of the Legislative 
Assembly was waived by the Crown. We are unable to sustain the objection 
raised regarding the admissibility of these answers. It is not disputed that the 
answers were given by the Home Minister in the Legislative Assembly in his capacity 
and in the discharge of his duties as such Minister. He was the person to whom the 
duty. of answering questions on the subject had been allocated by the Governor 
under the Rules of Business. The answers relate to matters which were put in 
issué before the High Court. In our opinion they were admissible under sections 17, 
18 and. 20. of the Evidence Act. < 
l These answers read with Mr. Porter’s affidavit disclose a state of affairs in respect 
of the exercise by the Bengal Government of-its powers under rule 26, which can 
only be described as lamentable. The largest number of cases of detention in the 
Province of Bengal appear to have arisen in connexion with the disturbances of 
August and September of last year. In these cases the procedure adopted appears. 
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to have been that the police sent up lists of persons detained under rule 129 together 
with a recommendation that these persons should be detained under rule 26. There- 
upon orders for detention under rule 26 were issued forthwith as a matter of routine, 
and on receipt of further and detailed material from the police, each case was 
submitted to the Minister concerned who was then expected to scrutinize such 
material to see whether there was any reason why the. detention should not be continued. If 
he discovered such reason he presumably made a recommendation for release 
which was sent up to the Governor,as the matter was one of his special responsibility. 
In case nothing further was heard from the Minister after submission of the cases 
to him, nothing was done, and the detention continued. 

We may draw attention in this connexion to the following statements made 
by the Home Minister in the Bengal Legislative Assembly in answer to questions 
on the subject : 

“ We have adopted the device of issuing orders under Defence Rule 26 pending scrutiny of 
the information submitted to us, because this ensures to those who are under detention the rather 


more favourable concessions allowed to security prisoners, the absence of which was in some cases 
made a matter for protest or complaint by or on behalf of those concerned.” : 

“All that I can say is this, that cases are put up and as a matter of routine the order under section 
(sic) 129 is converted into one under rule 26, unless there are special reasons why a recommendation 
should be made for their release.” 

“ The arrest is forthwith reported to Government for orders in accordance with the requirements 
of the law and to meet objections made by or on behalf of prisoners and to give them the benefit of 
the concessions enjoyed by security prisoners pending the consideration of the cases orders under Defence 
of India Rule 26 (1) (b) ordinarily issue at once. Later, the recommendation of the police officer, 
together with the materials furnished in support of the recommendation are carefully considered by 
Government and the orders of detention issued are reviewed and cancelled or confirmed according 
to the nature of the information against the individual concerned.” 

In answer to the question whether he was aware that, as a result of the arrange- 
ment under which the police were empowered to arrest anybody and detain him 
automatically beyond the statutory limits, abuses were taking place, the Minister 
stated : ; 

“ It is possible rather it is probable that these things happen. I do not go so far as to say that 
these things do not happen, in some cases they may happen.” 

He stated further : 

“ Sir, I refer to the general order under which the cases of the members of the Legislature must 
invariably be put up before me as privileged persons. As regards other cases, I ask for lists of arrests 
and if I find that there are certain gentlemen about whom I personally hold this view that it is unlikely 
that they might be guilty, the general order given is that as quickly as possible the order under rule 129 
should be converted into an order under rule 26 and then all the cases should be brought up before me.” 

There was apparently no limit of time within which a “ review ” of these cases 
was to be completed by the Minister. In the case of Nanigopal Mazumdar, for 
instance, the automatic order of detention under rule 26 following upon arrest 
under rule 129 and a recommendation by the police for detention was issued on the 
8th March, 1943. By the 24th May, 1943 (the date on which Mr. Porter’s affidavit 
was sworn) the detailed material upon which the recommendation of the police 
had been made, had not yet been received and the case had not therefore been 
put up for “review,” 

Even with regard to the 1940 cases (Nos. 15 and 20) it does not appear from 
Mr. Porter’s affidavit that they were at any stage considered by the Governor. 
In .Birendra Ganguli’s case (No. 19), the arrest under rule 129 took place on 16th 
August and the order under rule 26 was made on 14th September by Mr. Porter, 
in anticipation of the orders of the Home Minister, though the maximum period of deten- 
tion permitted under rule 129 was not due to run out till the 1 5th October and the 
Minister was actually able to dispose of the case on the 18th September. There 
was thus no urgency of any kind and no reason has been disclosed by Mr. Porter 
why he thought it necessary to pass the order of detention himself. In the case of 
Niharendu Dutt Majumdar (No. 18) the only inference that can be drawn from Mr, 
Porter’s affidavit is that the case was never put up even before the Home Minister, 
in spite of the latter’s express instruction that all cases of members of the Legislative 
Assembly must be put up before him. As Mr. Porter occasionally took it upon, 
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himself to direct the issue of orders of detention, and there was not even a sug- 
gestion before the High Court or before us that any of the cases with which we are 
now concerned was put up before the Governor, it is plain that this case was 
finally disposed of by Mr. Porter himself. 


It was suggested on behalf of the Crown that before the issue of orders of deten- 
tion under rule 26, at least Mr. Porter satisfied himself that it was necessary to issue 
the orders (see para. 12 of his affidavit). In at least three cases, Mr. Porter has 
stated that he considered the materials before him, and in accordance with the general 
order of Government directed the issue of an order of detention. In two of these cases, 
the matter was later submitted for consideration to the Minister on receipt of fuller 
material from the police. Itis obvious that Mr. Porter could not possibly have con- 
sidered the fuller material, as he calls it, before directing the issue of an order under 
rule 26. In the third case, as already pointed out by us, even the fuller material 
was still awaited on the date of Mr. Porter’s affidavit. 


Any consideration of the available material by Mr. Porter before the issue of a 
detention order did not amount to compliance, either in the letter or in the spirit, 
with the provisions of rule 26. According to his own affidavit Mr. Porter was acting 
on the basis that the final order in each case had to be passed by the Governor or the 
Minister. Between a person dealing with a matter on the footing that the res- 
ponsibility for the final decision has been laid upon his shoulders and one dealing 
with it on the assumption that he is dealing with it only provisionally till the matter 
can be considered on fuller material by some higher authority, there must be a 
wide difference both in fact and in law. 


We cannot condemn the procedure adopted in these cases too strongly. It 
would be difficult to conceive of a more callous disregard of the provisions of. the 
law and of the liberty of the subject. 


The following observations occur in this Court’s judgment in Keshav Talpade’s 
case* 

* We confess that an order in the terms of that under which the appellant in the present case has 
been detained fills us with uneasiness. It recites that the Government of Bombay ‘ is satisfied that, 
with a view to preventing the said Keshav Talpade from acting ina manner prejudicial to the defence 
of British India, the public safety, the maintenance of public order and the efficient prosecution of 
the war,’ it is necessary to make an order of detention against him. This reads like a mere mechanical’ 
recital of the language of rule 26. We do not know the evidence which persuaded the Government 
of Bombay that it was necessary to prevent the appellant from acting In a manner prejudicial to the 
defence of British India, the public safety, the maintenance of public order and the efficient prosecution 
of the war ; but we may be forgiven for wondering whether a person who is described as an authorized 
petition writer on the Insolvency side of the Bombay High Court was really as dangerous a character 
as the recital of all these four grounds in the order of detention suggests. - The order- does nothing 
to remove the apprehension we have already expressed that in many cases the persons in whom this 
grave power is vested may have had no opportunity of applying their minds to the facts of every 
case which comes before them.” 

‘We regret to have to observe that the apprehensions there expressed have on 
the material that has been brought on the record of the cases now before us turned 
out to be justified. 


In view of what we have just observed it was not necessary for us to examine 
each individual case to see whether the order of detention was open to objection, 
We have however as a matter of fact considered each case and have come to the 
conclusion that every one of these orders is bad in law as in no case does it appear 
that the matter was considered by the Governor at any stage, much less that at 
the time the order was made he was satisfied with regard to any of the matters set 
out-in the order of detention. 


~ [twas observed by Mitter, J., that the position taken up by the learned Advocate- 
General before the High Court was that the orders of detention must be taken to be 
orders made by the Provincial Government itself, though none of the cases (except 
one) had been brought up before or considered by the Governor himself. Sen, J.; 
also records : É | 
a se 
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The learned Advocate-General stated that except perhaps in the case of Sasanka Sekhar Sanyal 
there was no question of the Governor being personally satisfied within the meaning of rule 26. 


We pointedly drew the attention of the Advocate-General to these observations and 
he again reaffirmed, (i) that it was not his case that the Governor himself had 
considered the case of any of.the eight persons with whom we are now concerned, 
and (ii) that he did not rely on any delegation by the Governor under section 2 (5) 
of the Defence of India Act. Itis therefore unnecessary for us at this stage to consider 
the.nature-and incidence of the burden of proof or the kind of presumption to be 
made in the circumstances of the case, or even to consider whether the evidence 
taken as a whole does not rebut the usual presumption as to the regularity of official 
acts. We are accordingly of the opinion that all the eight appeals should be 


dismissed. 


[In cases Nos. 9, 11, 12, 25, 27, 28, 30 and 32 the following Judgment was also 
delivered]. i ; 

_ Zafrulla Khan, 7.—These are appeals against orders passed by the High Courts 
of Allahabad, Lahore and Madras dismissing applications made to them under 
section 491 of the Criminal Procedure Code for the release of certain persons detained 
under rule 26 of the Defence of India Rules. The circumstances in which these 
applications were made were similar to those in which applications were made 
in the Bengal cases which we have just disposed of. As most of the contentions raised 
were common to the two sets of cases, we heard them together. The detenus con- 
cerned in cases Nos. g and 12 (from Allahabad) have been released during the 
pendency of these appeals ; it is therefore not necessary to deal with them. 


_ In this batch of cases no question as to the order of detention not confcrming 
to the requirements of rule 26 was raised ; the discussion in our judgment in the 
Bengal cases of what has been referred to as Question 10 has no bearing on this, 
batch. The conclusion reached in that judgment as to the validity and operative- 
ness of'section 3 of Ordinance XIV of 1943 is sufficient to warrant the dismissal of 
these appeals. In cases Nos. 11, 25, 27, 28, 30 and 32 the appeals are accordingly 
dismissed. 


Spens, C.F.—I have had the opportunity of reading and considering the judgment 
just delivered by my brother Zafrulla Khan on behalf of himself and my brother 
Varadachariar. With their judgment as to the validity of clause (3) of Ordinance 
IV, I am in complete agreement. I further agree that in view of our decision on 
clause (3), there is no necessity for the disposal of the cases before us to come to a 
decision on the validity of clause (2) of the Ordinance. On that part of the case 
I have nothing further to add. 


On the special points which have been raised by evidence in the Bengal cases, 
I take a somewhat different view to that taken by my brothers in regard to all the 
cases and in four I differ in my conclusion from that at which my brothers have 
arrived. I must therefore explain my reasons. O 


Rule 26 of the Defence of India Rules is in the following terms,so far as material: 


“ The Provincial Government, if it is satisfied with respect to any particular person that with a 
view to preventing him from acting in any manner prejudicia! to the defence of British India, the 
public safety, the maintenance of public order, His Majesty’s relations with foreign powers or Indian 
States, the maintenance of peaceful conditions in tribal areas, or the efficient prosecution of the war, 
itis necessary so to do, may make an order directing that he be detained ;” ae 


The rule requires in my judgment that, before any order.can validly be made 
in any case, the particular case shall be considered by someone duly authorised on 
behalf of the Provincial Government to pass an order for detention and that that 
person shall be satisfied that it is necessary that the person concerned should be 
detained for one or other or more of the reasons specified in the rule. In each case 
the order for detention is duly authenticated on behalf of the Provincial Government 
in accordance with the provisions of section 59 (2) of the Constitution Act. Each 
order contains a recital to the following effect :— 
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“ And whereas the Governor is satisfied that, with a view to preventing the said person from 
acting in any manner prejudicial to the defence of British India, the public safety, the maintenance 
of public order, or the efficient prosecution of the war, it is necessary to make the following orders 
to continue his detention ;” 

It has been suggested that (1) the form of the recital indicates by the use of 
the word “or” that no final consideration has been given to each case and that all 
that the investigating authority has done has been to form a rough conclusion that 
the case may come within one or other of the reasons quoted and that (2) the use of 
a cyclostyled form of order indicates a like lack of careful consideration, and that 
therefore the order is not good ex facie. I do not accept these arguments. In my 
judgment the form of recital is one which a layman might reasonably use when he 
was satisfied that the case must come within one or other of the specified categories 
without being prepared to pledge himself with legal exactitude to any particular 
one or more of the categories. Nor do I think that the cyclostyling of the forms, 
having regard to the circumstances in which many of these orders may have been 
made, is sufficient to raise serious doubts as to the validity of the orders. I do not 
think “therefore that the form of the order discloses anything irregular on these 
grounds on its face. 

The detenus further claim (a) that there is admissible evidence to establish 
that not only is that recital incorrect in each case but that in fact there was not, 
as-required by the rule, any proper consideration by, or any proper satisfaction 
on the part of, any properly authorised person before the orders for detention were 
made ; and (b) that accordingly such orders were and must remain invalid. | 

The first question which arises is whether having regard to the recital contained 
in these orders, which on the face of them appear to be validly made, it is permissible 
for the truth and accuracy of the recital to be inquired into by this Court. It was 
suggested that section 59 (2) of the Constitution Act made it impossible for any 
such inquiry to take place. In my judgment however section 59 (2) prohibits a 
duly authenticated order being called in question on one ground and one ground 
only, namely, that it is not an order or instrument made or executed by the Governor. 
It is quite a different thing to question the accuracy of.a recital contained in a 
duly authenticated order, particularly where that recital purports to state as a fact 
the carrying out of what I regard as a condition necessary to the valid making of that 
order. In the normal case the existence of such a recital in a duly authenticated 
order will, in the absence of any evidence as to its inaccuracy, be accepted by a 
Court as establishing that the necessary condition was fulfilled. The presence of 
the recital in the order will place a difficult burden on the detenu to produce admis- 
sible evidence sufficient to establish even a prima facie case that the recital is not 
accurate. If however in any case a detenu can produce admissible evidence to 
that effect, in my judgment the mere existence of the recital in the order cannot 
prevent the Court considering such evidence and, if it thinks fit, coming to a con- 
clusion that the recital is inaccurate. If authority is required for the view stated 
above, it can in my judgment be found in the speeches of their Lordships in the 
Liversidge case} and the Greene case?. 

In this case the detenus have in fact produced evidence which for the reasons: 
explained in the preceding judgment of my brothers is admissible and which estab- 
lishes from the report of answers and statements made by the Chief Minister in the 
Bengal Legislative Assembly in February and March, 1943, that on the Ist of 
October, 1942, orders were given to those by whom cases of persons detained under 
rule 129 were being considered that if the police recommended detention under 
rule 26 of any such persons, detention orders under rule 26 should be made as a 
matter of routine without any further proper inquiry by or satisfaction on the 
part of any person at that stage that the cases really came within the provisions of 
rule 26. In answer to the evidence put in by the detenus the Government of Bengal 
put in an affidavit deposed to by the Additional Secretary, Home Department. 
This affidavit confirms the giving of the order by the Home Minister as to the 
routine dealing with these cases above referred to, though it also suggests that 
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despite the routine order some inquiry beyond that required by the routine order 
was made by the Additional Secretary. Further the evidence indicates that the 
order may have been given in the interests of the detenus as it is suggested that 
persons detained under rule 26 may have some privileges in jail, as compared with 
persons detained under rule 129. This cannot of course justify the course of 
procedure adopted. It was wholly wrong to direct that orders should go as a matter 
of course on police recommendation and that the real consideration should follow 
the making of the order. Itis impossible in my judgment for the Court to be satisfied 
that, after such a general order was given, there was, before the orders for detention 
were made, any full or proper inquiry by any one or any proper satisfaction on thé 
part of any one that each case was one where it was necessary to make an order 
for detention under rule 26 without that person’s mind having been influenced By 
the improper routine order. The facts disclosed in these cases appear to me to 
bring them within the exceptional class of cases referred to by Lord Wright in the 
Lwwersidge case1. In my judgment therefore none of the orders made in these cases, 
where persons had been arrested and were being held under rule 129, after the ist 
of October, 1942, can be upheld as valid. 


There are however three cases where the orders for detention were made before 
the 1st of October, 1942. These consist of (1) Case No. 15, (2) Case No. 19, and (3) 
Case No. 20. In Case No. 15 the order for detention was made as long ago as the 
24th of October, 1940, in Case No. 19, the order for detention was made on the 14th 
of September, 1942, and in Case No. 20 the order for detention was made also as 
long ago as the 28th of October, 1940. The position as regards these cases is as 
follows. An application was made in each case under section 491 of the Criminal 
Procedure Code solely on the ground that by reason of the judgment of this Court 
in the Talpade’s case? the detention was unlawful. Each application was verified 
in the first instance solely by a formal affidavit. At a later date the detenu in 
Case No. 15 was given leave to put in and did put in an affidavit himself. This 
affidavit suggests nothing more than that his arrest and detention had not been 
made in good faith, an allegation quite insufficient by itself, unless supported by 
facts, to raise a prima facie case against the validity of the order for his detention, 
No such facts were alleged by him. In Case No. 21 however an affidavit by Dr. 
Nalinakshya Sanyal was permitted to be put in and in the Court below it was taken 
to be assumed that a similar affidavit was put in in each of the other cases then 
before the Court. The detenus in Cases Nos. 15, 19 and 20 are entitled to the 
benefit of this evidence. It is therefore to the evidence of Dr. Sanyal, its annexure 
containing the report of the answers and statement of the Chief Minister in the 
Bengal Legislative Assembly, and the answering affidavit of Mr. Porter to which 
we must look for any evidence on behalf of these three detenus raising a prima Sacie 
case that these orders made prior to the rst of October, 1942, were invalid. In 
these three cases the position in law is in my judgment as follows. The application 
under section 491 is made by or on behalf of a detenu. The Crown justifies the 
detention by putting in the original order of detention with the recital of the satis. 
faction of the Governor and Ordinance XIV of 1943. Ifthe Ordinance or clause (3) 
thereof is held valid, the onus is then entirely shifted on to the detenu to establish 
at least a prima facie case that the order of detention in his particular case was invalid: 
on grounds other than those derived from the decision in the Talpade case?. It is not 
sufficient merely to allege that the detention is not in good faith or bona Jide or anything 
of that sort. Facts have got to be alleged by the detenu sufficient to persuade the 
Court that, although the order ex facie indicates that everything that should have 
been done has been properly done, it is entitled or it is proper for the Court to call 
upon the Crown further to justify what is expressed to have been done in the order 
[Vide Lord Maugham in the Liversidge case} and Lord Wright’s observations in 
Greene’s case] : ; i 

: The detenu must accept the position that the presumption omnia esse rite acta applies to the 
order and that once the order is proved or admitted the Court should Prima facie, until the contrary is 


1, (1942) A.C, 206 at pp. 224, 261. 2. (1943) 2 M.L.J. 90 (F.G), e 
3. (1942) A.C, 284 at p. 299. ; A | 
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proved, assume it to have been properly made. The burden of proof is clearly on the detenu, and it is 
for this Court to determine in these three cases whether that burden has been discharged.” 

I have read carefully through the extracts from the proceedings of the Bengal 
Legislative Assembly referred to by Dr. Sanyal. I am unable to find anything in 
those extracts which goes to prove that these three particular orders, all made 
before, and too long before, October 1st, 1942, were improperly made, save only a 
general statement by the Home Minister that cases may have occurred where 
persons arrested under rule 129 have been detained although no order has been 
passed. Even if such a statement were sufficient prima facie to discharge the requisite 
burden of proof, which I doubt, any suggestion that anything of that sort occurred 
in any of these three cases is dispelled at once by the answering affidavit of the 
Additional Secretary. Further, there is nothing in the evidence of Mr. Porter 
relating to these three cases which indicates that anything was done which could not 
in my judgment properly have been authorized to be done by the Provincial Goverh- 
ment. The materials in each case were examined by Mr. Porter and the Home 
Minister consulted. In Case No. 15 and Case No. 20 the order was not made 
until the instructions of the Home Minister had been received. In Case No. 19 
after Mr. Porter’s examination of the case he put the matter before the Home 
Minister, but as the period for which detention under rule 129 was about to expire 
or had just expired before he actually received the Home Minister’s instructions he 
himself made the order before the period of detention under rule 129 actually 
expired. ‘The deduction which the Court should, I think, draw from this evidence 
is that whilst the normal procedure was for the Additional Secretary to examine 
the cases, make his recommendations to the Home Minister and act on the latter’s 
instructions, Mr. Porter would be justified in an emergency in making the order 
himself and reporting the matter to the Home Minister. Such a procedure might 
in my judgment both in fact and in law have been validly authorized by the Pro- 
vincial Government. In the absence of proof that the procedure disclosed in these 
cases in Mr. Porter’s affidavit either was not in fact or could not in law be properly 
authorized by the Provincial Government, in my judgment the presumption that 
everything was properly done should be held by this Court to prevail. ‘There is no 
evidence that in fact what was done was not authorized. I have considered whether 
in law there is anything to prevent the duty of dealing with these cases being assigned 
to Mr. Porter, an Additional Secretary, to investigate and report to the Home 
Minister and act normally on his instructions but in an emergency to act himself. 
In my judgment there is nothing in law which would prevent this procedure being 
authorized by the Provincial Government. If therefore the Court ought to act 
upon the presumption, there is no legal difficulty in the way. 


It is true that neither Mr. Porter’s affidavit nor the statements and answers 
of the Home Minister set out what in fact was the prescribed procedure for dealing 
with these: cases, or indicate the rules of business or other authority under which 
such procedure could be properly prescribed. The result was that the Advocate- 
General for Bengal took such facts as appeared from the evidence and attempted 
to establish affirmatively from these facts and certain sections of the Constitution 
Act and rules of business of the Provincial Government that the procedure adopted 
was in fact duly authorised. If the burden of establishing this affirmative case 
had been on the Advocate-General I should have felt difficulty in finding that he 
had discharged it in the absence of clear evidence of what was the procedure prescrib- 
ed and of the authority by whom and the manner in which it was prescribed. The 
Advocate-General did however satisfy me by his argument that what appears 
from the evidence to have been done might legally have been prescribed by the 
Provincial Government and in my judgment that is sufficient to rebut any suggestion 
which arises, if indeed any suggestion does arise, from the evidence on which these 
detenus are entitled to rely as suggesting the inaccuracy of the recitals in the orders 
for detention. 


At one time I was inclined to agree with my brothers that having regard to 
the provisions in section 2 (5) of the Defence of India Act there ought to have been 
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an express delegation to some officer under that section to deal with these cases. 
I am satisfied however that that is not necessary and that that clause only requires 
a delegation where matters cannot be dealt with by the Provincial Government in 
the manner in which it normally deals with its executive business. 

I have come to the conclusion that the Constitution Act on its true construction 
does authorise the Provincial Government to deal with the executive business arising 
out of the administration of the Defence of India Act and its rules, not excepting 
: rule 26, in accordance with rules of business made under section 59 (3) and the 
powers conferred by section 49, and that those powers are not controlled and super- 
seded (to use an expression very familiar in this case) but are supplemented by the 
express power of delegation, contained in section 2 (5) of the Defence of India Act, 
to any officer or authority not being an officer or authority subordinate to the 
Central Government. This power of delegation so conferred goes further as regards 
the selection of the person or authority to execute the powers or duties on behalf of 
the Provincial Government than any powers expressly or impliedly available under 
the powers of the Constitution Act to a Provincial Government for carrying out its 
executive duties. This power of delegation appears to me to be a most useful 
supplementary power to deal with difficult or distant administrative problems which 
would strain the ordinary machinery of Provincial Government. Moreover, 
if this express power was intended to supersede or modify the powers contained in 
the Constitution Act for the carrying on of the executive business of the Province, 
I should have expected the provisions of the Defence of India Act to have made 
that position clear beyond doubt and to have found sub-clause (5) of section 2 
introduced by some such words as ‘‘ notwithstanding anything in the Government 
of India Act, 1935,” to indicate that if any of the new duties and powers were to be 
assigned to officers of the Provincial Government, such assignation was not in any 
case to be effected under the normal powers of the Government of India Act but 
must be effected by some delegation under sub-clause (5) of section 2. It follows 
that I accept the argument of the Advocate-General that such matters as those to be 
dealt with under rule 26 could be dealt with in accordance with rules of business 
made or to be made under section 59 (3) of the Constitution Act. I am accordingly 
of the opinion that in these three cases the appeals should succeed. 


There remains Case No. 18. This is the case of a detenu who had not pre- 
viously been arrested under rule 129 when the order for bis detention was made. 
His case also did not come within the purview of the objectionable routine order. 
Here again the evidence upon which the detenu is entitled to rely (which includes 
Dr. Sanyal’s affidavit and the annexure thereto) does not appear to me to raise a 
prima facie case against the accuracy of the similar recital in the order for his detention. 
On tbe contrary in this case the deduction which I draw from the whole evidence 
is that the procedure adopted is consistent with the literal accuracy of the recital, 
namely, that the Governor satisfied himself personally before the order was made. 
What I have said of the last three cases equally applies to this case. In my judgment 
therefore the appeal in this case should also ‘be allowed. 


There are two points on which I desire to say something further : (1) It was 
suggested by the Advocate-General of Bengal that the satisfaction required by 
rule 26 was not a condition precedent to the exercise of the power. I do not take 
this view. I have already indicated that in my opinion it is a condition to be 
fulfilled before an order can be validly made. This condition requiresin my judg- 
ment the exercise of executive discretion and demands a quasi-judicial consideration 
of the materials before him by the person authorised to deal with the matter. I use 
the phrase ‘“ quasi-judicial’? as no doubt the person to be satisfied can allow his 
mind to be influenced by materials and evidence at which no one acting in a strictly 
judicial capacity could look. But in my judgment the person to be satisfied has to 
direct his mind expressly to those materials in the light of the terms of rule 26 before 
coming to a decision in each case. (2) Having regard to the view which I have 
taken of these cases from Bengal, it is not necessary in my judgment to determine 
who or what is meant by the “ Provincial Government” in rule 26, Whatever. 


II] ~ KARNATAKA BANK, LT'D., MANGALORE J. THAKUR SINGARAYA. 489 


meaning is given to that phrase, whether applying the definition from the General 
Clauses Act or not, in my view the procedure adopted in these cases could have been 
legally authorized under the Constitution Act by rules of business made under 
section 59 (3) of that Act, and, as I have previously said, in my view that is sufficient 
to dispose of these cases. 

In my judgment these four appeals should be allowed, but in view of the 
judgment of my brothers the appeals will be dismissed in the same manner as the 
other Bengal appeals. 

As regards the appeals other than the appeals from Bengal, I of course agree 
with the judgment of my brothers that those appeals also shall be dismissed. 


K.S. —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA AND MR. JUSTICE HAPPELL. 
The Karnataka Bank, Limited, Mangalore, by its Secretary, 


P. Ramachandra Rao .. Appellant* 
v. 
Thakur Singaraya and another : .. Respondents, 


Companies Act (VII of 1913), section 152 (1) and (3)—Dispute between company and another person—Re-= 
ference to arbitration—If can be only in accordance with the provisions of the Arbitration Act (X of 1940). 


Section 152 (1) of the Indian Companies Act enables a company to refer disputes between it 
and another to arbitration in accordance with the Indian Arbitration Act but does not exclude arbitra- 
tion under the Civil Procedure Code. Hence an award passed under the Code of Civil Procedure 
would be valid and could be enforced by a Court even though it is not a Court which has the juris- 
diction conferred under the Indian Arbitration Act. 


The words “ may by written agreement refer to arbitration in accordance with the Arbitration 
Act, 1940 ” in section 152 (1) of the Companies Act, means that if a company wishes to refer to 
arbitration in accordance with the Arbitration Act, it can do so by written agreement; and this 
carries with it the implication that reference to arbitration in accordance with Schedule II of the 
Code of Civil Procedure is still open to a company if it does not wish to avail itself of the provisions 
of the Indian Arbitration Act. 


Sitaram Balmukand v. Punjab National Bank, (1936) I.L.R. 17 Lah. 722 (F.B.), approved. 

Jhirighat Native Tea Co., Ltd. v. Bipul Chandra Gupta, 1.L.R. (1940) 1 Cal. 358 and Peoples Bank of 
Northern India, Ltd. v. Padam Lal Vasu Ram, A.1.R. 1938 Pesh. 54, not approved. 

Appeal against the order of the Court of the Subordinate Judge of South 
Kanara dated 28th August, 1942, and made in R. E. P. No. 37 of rg41 in O. S. 
No. 63 of 1936. ` : 

K. Y. Adiga and K. P. Adiga for Appellant. 

K. Vittal Rao for Respondents. 

The Judgment of the Court was delivered by 


Somayya, J.—The only question in this appeal is whether under the provisions 
of the Indian Companies Act, a company can refer any dispute between it and 
another person to arbitration only in accordance with the provisions of the Indian 
Arbitration Act. 

The facts that led to this dispute may be briefly stated The appellant is the 
decree-holder in O. S. No. 63 of 1936 on the file of the Subordinate Judge’s Court 
of South Kanara. The lower Court dismissed the appellant’s application for 
executing the decree passed in the suit holding that the decree was a nullity and 
therefore not executable. The decree-holder (appellant) is the Karnataka Bank, 
Limited. There were disputes between the bank and the respondents and the 
matter was referred to the arbitration of one K. P. Vasudeva Rao and the arbitrator 
decided that the plaintiff should get a sum of Rs. 18,477 from the respondents. 
The award was put into Court under paragraph 20 of the Second Schedule of the 
Civil Procedure Code and the prayer was that a decree may be passed in terms of the 
award. The respondents having raised some objections, the application was regis- 
tered as a suit, O. S. No. 63 of 1936. ‘The Court repelled the contentions of the 
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respondents and passed a decree in terms of the award and granted costs against 
the respondents. After the passing of the Madras Agriculturists’ Relief Act, an 
application was filed by the respondents (defendants in the action) for scaling 
down the decree in accordance with the terms of the Act and they got an order 
scaling down the debt. Thereafter execution was taken out for a sum of Rs. 18,322-3-1 
said to be the amount due under the decree as scaled down. Objection was then 
taken that the decree was a nullity. The view that prevailed with the lower Court 
was that a company can refer a matter to arbitration only in accordance with 
the terms of the Indian Arbitration Act, that under that Act an award passed by 
‘the arbitrator was to be filed in the District Court, that the District Court is entitled 
after hearing the objections of the other party to direct the award to be filed and 
that the award so filed in the District Court is itself to be executed without any 
decree being passed. ‘The Sub-Court had no jurisdiction to entertain the application 
to pass a decree in terms of the award or to pass such a decree. The decree is 
therefore a nullity. 


The whole question, therefore, is whether when there are disputes between 
a registered company and a third party and the parties agree to refer the matter 
to arbitration, they can do so only in accordance with the Indian Arbitration Act, 
1899. No decision of this Court on this question has been brought to our notice. 
As pointed out by the lower Court, a Full Bench of the Lahore Court decided in 
Sitaram Balmukand v. Punjab National Bank,1 that section 152, clause (1) of the 
Indian Gompanies Act did not exclude arbitrations under the Civil Procedure 
Gode and. that the provisions of the Indian Companies Act only enabled the parties 
to refer the matter in accordance with the Indian Arbitration Act. Hence an 
award passed under the Civil Procedure Code would be valid and could be enforced 
by a Court though it is not a Court which has the jurisdiction conferred under 
the Indian Arbitration Act. On the other hand a Bench of two Judges of the 
Calcutta High Court took the opposite view in Fhirighat Native. Tea Co., Lid. v. 
Bipul, Chandra Gupta?. To the same effect is the decision of the Peshawar Court in 
Peoples Bank of Northern India, Ltd. v Padam Lal Vasu Ramë. The arguments in sup- 
port of either view are fully and exhaustively set out in the judgments just referred 
to. The matter has been fully argued before us by the learned advocates for the ap- 
pellant and the respondents and after considering the various reasons given in these 
judgments, we are of opinion that the view taken by the Lahore High Court is 
right and that we ought to follow it in preference to the other decisions. 

We shall deal only with certain aspects of the question very briefly. The 
question turns upon the wording of section 152, clauses (1) and (3) of the Indian 
Companies Act of 1913. They run thus: 


“ (1) A company may by written agreement refer to arbitration, in accordance with the Arbitra- 
tion Act, an existing or future difference between itself and any other company or person.” 
Omitting clause (2) which is unnecessary for our purpose, clause (3) runs as follows : 

“The provisions of the Arbitration Act, 1899 . 4 i < Shall apply to a ll arbitrations 
between companies and persons in pursuance of this Act.” 

On one side it is said that the provisions of section 152, clause (1) are not mandatory 
and emphasis is laid on the word “may.” Another argument in support of this 
view is that if the Legislature wanted to enact that all agreements to refer disputes 
to arbitration except under the Arbitration Act shall not be valid, it could well 
have said so and reference is made to the provisions of the District Municipalities 
Act (Madras Act V of 1920) section 69, of the City Municipal Act (Madras Act IV: 
of 1919), section 81 where it is laid down that a contract not made in accordance 
with particular requirements shall be void as against the Municipality or the City 
Corporation. On the other side reliance is placed upon the wording of sub-clause (3) 
which appeared to the Calcutta Judges to be decisive on this question. The chief 
point of difference between the two Courts is whether the words “In pursuance 
of this Act”? occurring in the last portion of clause (3) govern the expression “ shall 
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apply” or the words “to all arbitrations between companies and persons ” which 
immediately precede the expression “in pursuance of this Act.” According to 
one reading it will mean that the provisions of the Arbitration Act, 1899, shall, 
in pursuance of this Act, apply to all arbitrations between companies and persons. 
According to the other view, the provisions of the Arbitration Act shall apply to 
those arbitrations between companies and persons which are held in pursuance 
of references made under the Act; that is to say, only to those cases which are 
referred to arbitration in pursuance of clause (1). The Calcutta view that the 
expression “‘in pursuance of this Act ” governs the expression ‘‘shall apply ” does 
not commend itself to us. Ifthat were the intention, it was very easy for the Legis- 
lature to have inserted the words “in pursuance of this Act” between the words 
“shall ”? and “‘ apply ” or after the words “‘ shall apply.” The fact that this expres- 
sion “in pursuance of this Act ?? comes after the words “‘ shall apply to all arbitrations 
between companies and persons ” indicates in our view that the provisions of the 
Arbitration Act were to apply only to those arbitrations made in pursuance of 
this Act, that is, in pursuance of clause (1). The fact that the expression is “in 
pursuance of this Act ” and not “in pursuance of clause (1) ” is not, in our opinion, 
of much force. Whether it is “in pursuance of this Act?” or “in pursuance of clause 
(1)? or “in pursuance of this section ”, the result is, in our opinion, the same. 
Mitter, J., who was a party to the case referred to above, ina later case in East. 
Bengal Bank, Lid. v. Jogesh Chandra Banerjit, where in a pending suit to which a. 
company was a party the disputes were referred to arbitration and the arbitration. 
was conducted in accordance with the provisions of Schedule JI, Civil Procedure 
Code, held that the arbitration was in order, and that section 152 of the Indian 
Companies Act did not apply. The earlier case was distinguished on the ground 
that the preamble of the Indian Arbitration Act itself indicated that the Act would 
apply only to cases of reference without the intervention of Court. 

We would also point out that even in Presidency towns apart from the power 
to-refer to arbitration under the provisions of the Indian Arbitration Act, oral re- 
ferences are also permissible and ifon an oral reference an award is passed, it is held 
that it is nevertheless valid. Thus alongside of references under the Arbitration 
Act, oral references to arbitration are permissible even in Presidency towns—see 
Ponnamma v. Kotamma?. As pointed out by the Allahabad High Court in Ganges 
Sugar Works, Lid. v. Nuri Miah, before the Companies Act of 1913 was passed, the 
companies had the power to refer to arbitration. Under the Companies Act of 
-1882, section 96, provided 

A Any company under this Act may from time to time by writing under its common seal agreed 
to refer . ; ý 


The dispute in that case which was between the company and another person was 
referred by a writing which was not under the common seal of the company.: The 
question was whether such a reference was valid. After referring to the correspon- 
ding provisions of the English Companies Act, 25 and 26 Vict., Ch. 89, the learned 
‘Judges héld that the reference which was not by a writing under the seal of the 
company was not illegal and that it was a contract which can be given effect to 
in the ordinary way. Sections 97 to 123 laid down the procedure governing arbitra- 
tions made in accordance with section 96 and those sections, it was pointed out, 
would govern those references which were made in accordance with section 96. To 
other arbitrations which were held to be within the power of the companies, the 
procedure laid down under the Code of Civil Proçedure, Schedule II was held to 
apply and the application made in that case under paragraph II, rule 17 of the 
Second Schedule of the Code of Civil Procedure to file the contract as a submission 
to arbitration was held good. A registered company has undoubtedly a power to 
refer a dispute to arbitration. That is incidental to the carrying on of the business 
just as it is in the case of an ordinary individual. The Indian Companies Act 
does not contain any express provision conferring upon a company power to enter 
into 2 contract. That is presumably assumed to exist as it is necessary for the 
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carrying on of the objects of the company. Ifa company has power to refer a 
dispute to arbitration, that power is not taken away by the provisions of section 152. 
As pointed out already persons living in the Presidency towns had the power of 
submitting their disputes to arbitration by oral references. The Indian Arbitration 
Act provides for written agreements to refer the matter for arbitration. The point 
was whether a reference can be made only in accordance with the provisions of the 
Arbitration Act. It was pointed out in Ponnamma v. Kotamma? that the power 
to refer a matter by an oral reference was not taken away by the provisions of the 
Arbitration Act. Unless, therefore, we find an express provision that references in 
certain cases shall be only in accordance with the Arbitration Act, we cannot say 
that the power to refer a dispute otherwise than in accordance with the Arbitration 
Act is taken away. The fact that a power is given to refer a matter by an agreement 
in writing in accordance with the provisions of the Arbitration Act does not take 
away the power to refer the matter otherwise than in accordance with the Indian 
Arbitration Act. l i 

1° The wording of clause (1), in our opinion, indicates the correctness of thè 
Lahore view. It will be noticed that all references to arbitration in accordance 
with the Arbitration Act require to be by a written agreement. The wording of 
clause (1) of section 152, ‘‘ may by written agreement refer to arbitration in accord- 
ance with the Arbitration Act” indicates that the written agreement itself must 
‘indicate that future references to arbitration should be in accordance with the 
Arbitration Act. The words “by written agreement ” would otherwise be super- 
fluous in section 152, clause (1). Even if the words .“ by written agreement ”’ 
had been omitted and if the section had run thus: l 

-4 A company may refer to arbitration in accordance with the Arbitration Act, 1940, an existing 
or future difference between itself and any other company or person,”’ ; 
a written agreement would have been necessary as references under the Arbitration 
Act should be by a written agreement. Therefore, the expression “may by written 
agreement refer to arbitration in accordance with the Arbitration Act, 1940, means, 
in our opinion, that if a eompany wishes to refer to arbitration in accordance with 
the Arbitration Act it can do so by written agreement ; and this carries with it the 
implication that references to arbitration in accordance with Schedule II of the 
Civil Procedure Code are still open to a company if it does not wish to avail itself 
of the provisions of the Indian Arbitration Act. The abové expression also shows 
that the written agreement itself should state that future references should te in 
accordance with the provisions of the Arbitration Act. In this view, the reference. 
and the award are both perfectly valid and the decree of the Subordinate Judge 
was not a nullity. -o gé I 

. . The order of.the lower Court is set aside and the execution petition remanded 

for disposal according to Jaw. The appellant will have its costs of this appeal 
from the -respondents. 


KS. EE =. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; l PRESENT :—~Mr. Justice HORWILL, 
Maturi Lakshmikantamma _.. Petitioner” (2nd Respondent). 
$ U. “8 wi ` * 
Motilal Kesarimal Firm and another .. Respondents (Petr.-grd Respt.). 


_Provincial Insolvency Act (V of 1920), sections 4, 5, 53 and 54-A—Alienation by insolvent—Application by 
Hee to set aside—Transaction upheld—Appeal—Adjudication annulled during pendency—Continuance of 
roceedings. 

In respect of certain alienations made by the insolvent the Official Receiver instituted proceedings 
under sections 4, 5, 53 and 54-A of the Provincial Insolvency Act to have them set aside. With 
regard to one other alienation however he took no action, and thereupon one of the creditors applied 
to the Insolvency Court under section 54-A for permission to institute proceedings under sections 4, 
53 and 54 of the Act, and the Court accorded that sanction. The application was heard and the 
- Court found that it was a genuine transaction fully supported by consideration and not made in 


1. . (1932) 63 M.L.J. 610. 


*C. R. P. No. 378 of 1942. `. «27ih August, .1943.- 
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fraud of creditors. An appeal filed by the aggrieved creditor was eventually allowed. During 
the pendency of the appeal, however, the Insolvency Court annulled the adjudication, but there was 
nothing to show that the appellate Court was aware of the same while allowing the appeal. It was 
contended in revision that on account of the annulment order the appellate Court ceased to have 
jurisdiction to hear the appeal. 


Held, that the proceeding which was instituted by the creditor being also one under section 4 of 
the Provincial Insolvency Act could be continued and disposed of by the appellate Court notwith- 
standing the annulment of the insolvency, and that consequently the order allowing the appeal 
could not be challenged in revision. 


. Bhadramma v. Parvateesam Ayyavaru(1932) 63 M.L<J. 414; Jethajt Peraji Firm v. Krishnayya, (1929) 
57 M.L.J. 116 ; LL.R. 52 Mad. 648 and Veerayya v. Srinivasa Rao, (1935) 69 M.L.J, 364; LL.R. 58 
Mad. 908 (F.B.), referred to. 


Whether a proceed ing under section 53 can be continued, left open. 

Petition under section 75, clause (1) of the Provincial Insolvency Act praying 
that the High Court will be pleased to revise the order of the District Court of 
Kistna at Chilikalapudi, dated 25th September, 1941, and made in C. M. A. No. 
6g of i940 preferred against the order of the Court of the Subordinate Judge of 
Bezwada dated 14th August, 1940 and made in C. M. P. No, 760 of 1936 in I. P. 
No. 20 of 1931. 

K. Kameswara Rao for Petitioner. 

G. Venkatarama Sastri for Respondents, 

The Court delivered the following 


Jupcemenr.—The petitioner’s husband made a number of alienations just 
before he was adjudicated insolvent ; and with regard to some of them, the Official 
Receiver instituted proceedings under sections 4, 5, 53 and 54-A of the Provincial 
Insolvency Act to have them set aside. With regard to the one with which we are 
concerned, however, he took no action. One of the creditors then applied to the 
Insolvency Court under section 54-A of the Insolvency Act for permission to institute 
proceedings under sections 4, 53, and 54; and the Court accorded that sanction. 
The application was heard ; and the Court found that it was a genuine transaction 
fully supported by consideration and not made in fraud of creditors. An appeal 

‘filed by the aggrieved creditor was allowed. During the pendency of the appeal, 
however, the Insolvency Court annulled the adjudication, though it does not appear 
that the appellate Court was aware of this. The question is whether on account 
‘of the annulling of the adjudication, the appellate Court ceased to have jurisdiction 
to hear the appeal. Ifso, the order of the District Judge is void. 


It has now been conclusively decided by Bhadramma v. Parvateesam Ayyavaru, 
‘Fethaji Peraji Firm v. Krishnayya® and Veerayyav Srinivasa Rao®,that upon the annulling 
‘of adjudication, the insolvency proceedings cease, except in so far as the Insolvency 
Court may order or section 43 of the Act which says that ““ all acts theretofore done, 
by the Court or receiver, shall be valid,” may permit. 


If we were dealing merely with an application under sections 53 and 54, the 
position of the respondent might be a little difficult. It is true that the Court 
accorded sanction to the creditor to institute proceedings under sections 53 and 54 ; 
but the actual initiation of proceedings was not the act of the Court. It was the 
act of the creditor, for which he had obtained the sanction of the Court. It has 
been held that the institution of proceedings under section 53 or any other section 
of the Act by the Receiver are acts of the Receiver and that, therefore, the proceedings 
could be continued and disposed of by the Court. The application was, however, 
also one under section 4; and the Court has found in appeal that the transaction 
was a sham and nominal one. Under section 4, 

“ the Court shall’ have full power to decide all questions : . .ofany nature whatsoever 
š . which may arise in any case of insolvency coming within the cognizance of the Court.” 

. So that an inquiry under section 4 may be considered to be anact of the Court, 
which under section 43° may be continued. Moreover, as the Insolvency Court 
ordered that the property of the insolvent should continue to vest in the Official 


tr. (1939) 63 M.L.J. 414. 3. (1935) 69 M.L.J. 364: 1-L.R. 58 Mad. 
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‘Receiver, it seems to me that the Insolvency Court has necessarily power to determine 
what property belongs to the insolvent and what does not. If the transfer were 
merely voidable, then the property would continue to belong to the alienee until 
the alienation were set aside by the Court under section 53 or 543; but if the 
transaction was not a true one, then the property continued to belong to the insolvent, 
even though it might stand in the name of the alienee. 

The question is complicated somewhat by the fact that the insolvency was annull- 
ed during the pendency of the appeal and not during the pendency of proceedings 
in the Insolvency Court ; and I think Mr. Kameswara Rao is right in saying that 
the appellate Court is not the Insolvency Court. It however seems to me a truism 
that the appellate Court has all the powers of the trial Court, unless the statute 
makes it appear otherwise. So that if the trial Court would have had power to 
continue the proceedings it seems to me that the appellate Court had that power 
also.. 


Finally, it is pointed out by the learned advocate for the respondent that this 
point was not taken in the lower appellate Court, which in itself might be a sufficient 
reason for dismissing this revision petition. 

For the above reasons, this petition is dismissed with costs. 

B.V.V. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTICE SOMAYYA. 


Pillalamarri' Ramakrishnasomayajulu .. Appellant (Plff.-Appellent) 
BIN aa y k 
 Yarranedi Krishnayya and others .. Respondents (Defts.-Respts.). 


Madras Estates Land (Amendment) Act (XVIII of 1936), section 14— Object and applicability—Land 
becoming an estate by ‘virtue of the Amending Act—Proceedings for settlement of rent if necessary prior to the filing 
of suits for recovery of rent. | i 

Section 127 (2) of the Madras Estates Land (Amendment) Act (VIII of 1934), as it stood before 
the Act of 1936 was passed led to somewhat extraordinarily startling results. Suits “by landholders 
either for ejectment or for rent if filed were to be stayed. They were not to be tried ; but the landholder 
, was under an obligation to file suits because otherwise they would be barred and section 127 would 
not save them from being barred by limitation. It was to remove this hardship that the Madras 
Estates Land (Améndment) Act of 1936 made specific provision in section 14 that in suits covered by 
section 127 (2) of the prior Act the time taken between the Act of 1934 and the Act of 1936 should be 
deducted. The applicability of the section is not restricted to suits already filed and the trial of which 

“was stayed under the prior Act. 


It cannot be contended that independent proceedings for settlement of rent have to be taken 
by the landholder before he files suits to recover rent. Where it is not a case in which there was no 
rent payable on the land when the amending Act came into force and the villages in question became 
converted into estates, whether the terms expired before the Act came into force or whether they 
were still running, section 27 of the Estates Land Act would apply, namely, that the rent payable for 
previous years would be presumed to be the fair rent under the Act. 

Second appeals against the decrees of the District Court of Guntur in A S. 

“Nos. 81, 82, 86, 47, 44, 45 and 46 of 1941 respectively preferred against the decrees 
of the Court of the Deputy Collector of Guntur in Rent Suits Nos. 1, 3, 2, 9, 4, 5 
and 6 of 1939. 


Ch. Raghava Rao for Plaintiffs (Appellants and Respondents). 

K. .Kotayya for Defendants (Appellants and Respondents). 

The Court delivered the following 

JUDGMENT.—This case illustrates how, even in spite of amendment after amend- 
ment by the local Legislature, the way in which the drafting is done in the case of 
‘the Estates Land Act gives trouble to the Courts and involves the parties in heavy 
expenditure. 
The lands in question are situated in a whole inam village. Under the Madras 
. Act XVIII of 1936, this village became an estate under the Act. When the Legis- 
lature converted inam villages into estates irrespective of the test Jaid down: in 
-Section 3 (2) (d) of Act I of 1908, whether the grantee was or was not the owner of 
~i Ka a aa OLO 


* 5. As, Nos. 862 to 864 and 1304, 1337 to 1339 of 1942. 12th March, 1943. 
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the kudivaram at the date of the grant, The Legislature passed Act VIII of 1934 
which provided among other things that certain classes of suits should be stayed, 


The stay under Act VIII of 1934 is embodied in section 127 of that Act. It runs 
thus : 


“ No tenant in possession on the 1st day of November, 1933, of any land in an inam village, not 
being an estate within the meaning of sub-clause (d) of clause (2) of section 3 of the said Act as amended 
by this Act, or admitted by the inamdar to possession of any such land subsequent to the said date, 
shall be liable to be ejected until [the date of the commencement of the Madras Estates Land (Third 
Amendment) Act, 1936] and all proceedings in ejectment of any such tenant and all proceedings 
involving a decision whether or not the inamdar has the kudivaram right in such land, shall be stayed 
until [the date of the commencement of the Madras Estates Land (Third Amendment) Act, 1936].” 


All suits which were filed after the Act of 1934 was passed against tenants holding 
lands in villages of the description contained in section 127 (2) were stayed by 
successive Acts until the Third Amendment Act of 1936. First it was said that the 
suit should be stayed until a particular time. Then the period of stay was extended 
and extended and finally section 13 of the Act of 1936 stated that all proceedings 
stayed under sub-section (2) of section 127 of the Madras Estates Land (Amendment) 
Act, 1934, shall be disposed of as if the Madras Estates Land Act, 1908, as amended 
by the Madras Estates Land (Amendment) Act, 1934, and by the 1936 Act, had 
been in force at the time of the institution of the said proceedings in the Court of 
first instance. These suits were to be taken up for trial and decided as though all 
these Amending Acts had -been in force before the commencement of the suit in 
the Court of first instance. Section 127 (2) was obviously applicable to suits for 
rent filed by a landholder against tenants in respect of whole inam villages. These 
villages were not estates under section 3 (2) (d) of the old Act. Section 127 expressly 
provided that the trial of suits with respect to lands in such villages should be stayed. 
The provision as to stay contained in section 127 (2), it should be observed, relates 
to all proceedings in ejectment and all proceedings involving a decision whether 
- or not the inamdar has the kudivaram right in the land. ‘Such land’ means 
obviously lands in any village which was not an estate within the meaning of section 
3 (2) (d) of the old Act. ‘Such tenant’ means tenant in a village which was not 
an estate within the meaning of section 3 (2) (d). Hence if in respect of a village 
which was not an estate within the meaning of the Act of 1908, a suit for rent was 
filed against a tenant of land in that village, the stay operated under section 127 (2) ; 
similarly where the suit involved a decision whether or not the inamdar has the 
kudivaram right in such land. Section 127 as it stood before the Act of 1936 was 
passed led to this: somewhat extraordinarily startling result. Suits by landholders 
either for ejectment or for rent if filed were to be stayed. They were not to be 
tried ; but the landholder was under an obligation to file suits because otherwise 
they would be barred. If in 1935 the landholder had to recover rent for 1933 and 
1934 he had to file the suit before 1936. If he did not file the suit, section 127 
would not save the suit from being barred by limitation. The omission to provide 
that in such a case the time between the date of that Act and the final amendment 
should be deducted was felt to be a grievous wrong to the landholder. It was 
under these circumstances that the Act XVIII of 1936, made specific provision in 
section 14 that in suits covered by section 127 (2) of the prior Act the time taken 
between the Act of 1934 and the Act of 1936 should be deducted. The lower 
Courts have held that the provision in the 1936 Act applies only to cases covered 
by section 185 of the Act. J. am unable to understand this interpretation. Mr. 
Kotayya for the respondent says that he is unable to support the reasoning of the 
lower Courts or the ground upon which the lower Courts have decided the cases 
in his favour. He says that the provision applies to cases coming under section. 127 (2) 
of the prior Act and that that, means to suits already filed and the trial of which 
was stayed under the Act. If as contended by Mr. Kotayya section 14 applies only 
to suits already filed there was no necessity for providing for any deduction of time 
between: the date of the first Act and the Amending Act. Mr. Kotayya refers to a 
possibility where a plaint filed was returned for presentation to the proper Court 
and urges that section 14 may cover a case of that kind. It must have been a sui 
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which under section 127 (2) of the Act of 1934 should have been stayed, but never- 
theless without observing the plain provision and in disregard of it the Court should 
have returned the plaint for presentation to the proper Court. According to 
Mr. Kotayya the section applies only to such cases. I do not think it was ever 
intended that section 14 of the Act of 1936 should be restricted to this very narrow 
class of cases and I do not think there would be a single case where, when the pro- 
visions contained in Act VIII of 1934 were brought to the notice of the Gourt, any 
Court would have flouted the plain provisions of the Act and gone on with the trial 
of the suit. It is clear that section 14 applies to this case and I hold that suits for 
recovery of rent for Faslis 1343 and 1344 were not barred. 

The next question that arises is whether independent proceedings for the 
settlement of rent had to be taken by the landholder before he filed suits to recover 
rent. It is somewhat difficult to appreciate this contention. It is said that the 
defendants in the various suits came into possession of their various holdings under 
leases, that the periods fixed in those leases had expired and that they were merely 
holding over on the date when the new amending Act came into force. The 
relative date is 1st November, 1934. The lower Courts have rejected this plea and 
decreed rents in favour of the landholder. It is stated by Mr. Raghava Rao, 
learned advocate for the landholders, that in some of the cases the leases which 
had been granted prior to 1934 were still in force and that they had not expired 
before the date of the Act. I think it is unnecessary to go into this question. Even 
taking it, that some of these defendants had come in say under five years’ leases 
granted in 1925, and that the leases had expired in 1930, the defendants were still 
tenants holding over. If the tenants held over after the expiry of their lease, they 
hold in the absence of a contract to the contrary under the same terms as the expired 
lease. -Therefore whether the terms expired before the Act came into force or 
whether they were still running, itis not a case where there was no rent payable 
on the land on the date when the amending Act came into force and the villages 
in question became converted into estates. In such a case section 27 of the Act 
would apply, namely, that the rent payable for previous years would be presumed 
to be the fair rent under the Act. The lower Courts have decreed rents on this 
basis in some cases and I see no reason to doubt the correctness of the findings. 

In some cases it appears that the lower Court went into the question whether 
the old rents are proper and fixed sums which were slightly lower than what was 
being paid. The landholder has accepted this decision and it is unnecessary to say 
anything on that point. ; 

In the result, Second Appeals Nos. 862 to 864 are allowed with costs throughout. 
Second Appeals Nos. 1304 and 1337 to 1339 are dismissed with costs. So also 
the memoranda of objections in S. As. Nos. 862 to 864 of 1942 are dismissed with 
costs. . 


No leave. 
V.S. S. As. Nos. 862 to 864 allowed and 
i S. As. Nos. 1304 and 1337 to 1339 
dismissed. a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao. . 
The Municipal Council, Tiruvarur, represented by its Com- 
missioner .. Appellant” 


v. : 
E. Muhammad Abu Baker Rowther - a. ` Respondent. 
Madras District Municipalities Act (V of 1920), section 262-A—Object and scope of—Levy of licence fee 
within limits fixed by Act lawful—Retrospective imposition of enhanced licence fee not unlawful. 


Section 262-A of the Madras District Municipalities Act was inserted in the Act by the Amending 
Act of 1930 with the object of putting an end to constant litigation with regard to fees charged by 
a 


#6, As, Nos, 357 to 359 of 1938 and 614 to 616 of 1940, - 25th August, 1943, 


[I] . MUNICIPAL COUNCIL, TIRUVARUR V. MUHAMMAD ABU BAKER ROWTHER. 407. 


Municipal authorities in respect of licences for private markets. It has altered the law as to the 
limits within which a Municipal authority can levy such fees by rendering the judgment of the Privy 
Council in Pazundaung Bazaar Co., Ltd. v. Municipal Corporation of the City of Rangoon, (1931) 61 
M.L.J. 740: L.R. 58 LA. 313 : I.L.R. 9 Rang. 440 (P.C.), inoperative in a case governed by the 
Act. The Municipal authority is not compelled to charge the maximum of 15 per cent. ofthe gross 
income of the previous year, provided for in the section. It may base its licence fee on a smaller 
percentage. The option is with the Municipal authority and an imposition of a fee by such 
authority within the percentage allowed by the Act cannot be contended to be in excess of its powers. 


The retrospective imposition of an enhanced licence fee is not unlawful inasmuch as the section 
itself makes it clear that the licence fee cannot be fixed until the year has advanced. The fee is based 
on the gross income of the previous year which cannot be ascertained and decided until some date 
after the commencement of the financial year and perforce the exaction must be retrospective. 

Second appeals against the decrees of the District Court of East ‘Tanjore at 
Negapatam dated goth September, 1937, in A. S. Nos, 114, 115 and 116 of 1936 
respectively, preferred against the decrees of the Court of the District Munsiff of 
Tiruvarur dated 23rd September, 1936 and made in O. S. Nos. 209, 227 and 
210 of 1935, respectively. 

A.V. Viswanatha Sastri in S. As. Nos. 357 to 359 of 1938 and S. Muthiah Mudaliar 
in S. As. Nos. 614 to 616 of 1940 for Appellant. 

K. Rajah Aiyar, K. Venguswami Aiyar, K. S. Desikan and E. Ramanin S. As. Nos. 
“3547 of 1938, 616 of 1940, 358 of 1938, 359 of 1938, 614 and 1650 of 1940 for Respon- 

- dent. 

The Judgment of the Court was delivered by 

The Chief Justice. —Within the Municipal limits cf the town of Tirwvarur, 
there are three markets which are privately owned. The prcpricicr of a private 
market is- required to take out each year a licence for which a fce is chargeable. 
The question which arises in these appeals is whether the Municipal Council of 
‘Tiruvarur has fixed the licence fee at a rate higher than the law allows. Of the 
three markets one is a general market, which is held once a-week. ‘The other two 
markets are held daily, one for the sale of fish and the other fcr the sale of vegetables, 
Up tothe 1st April, 1934, the annual licence fee charged in respect of the general 
market was Rs. 50; for the fish markct the fee was Rs. 100 and fcr the vegetable 
market Rs. 25. For the year 1934-35, that is frem the Ist April, 1934, to gist 
March, 1935, the Council increased the fees to Rs.,452-4-0, Rs. 550 and Rs, 187-8-0 
respectively. These fees were based on the provisions of section,262-A of the Madras 
District Municipalities Act, 1920, which reads as follows :— 

“ When a licence granted under section 262 permits the levy of any fees of the nature specified 
in sub-section (2) of section 269, a fee not exceeding fifteen percentum of the gross income of the 
owner from the market in the preceding year shall be charged by the Municipal Council for- such 
licence.” 

_ Section 262 provides for the licensing of private markets and the levy of fees of the 
nature specified in sub-section (2) of secticn 260 in such markets. 

The new licence fees amcunted to twelve and a half per cent. ofthe gross income. 

_ At one time the Council proposed to charge licence fees on the basis of fifteen per cent. 
_of the gross income, the maximum allowed by section 262-A; but on represen- 
tations made by the owners of the private markets in Tiruvarur the Council decided 
-to reduce the percentage to twelve and a half. ‘The proprietors were still dissatisfied. 
They maintained that section 262-A had not altered the law as laid down by the 
Privy Council in Pazundaung Bazaar Co., Lid. v. Municipal Corporation of the City of 
_ Rangoon? which had been followed in this Court in several cases before the insertion 
„of section 262-A in the Act. In Pazundaung Bazaar Co., Lid. v. Municipal Corporation 
„of the City of Rangoon1, the question was whether the Corporation of Rangoon had 
fixed the scale of licence fees to be paid by market proprietors so high that the 
„sums charged were really taxes and not licence fees. Stated broadly the decision 
_of.the Privy Council was that the licence fee. might reasonably cover the cost.of all 
- special services necessitated by the duties and liabilities imposed upon the municipal 
authority in respect of the supervision and regulation of private markets. 

rc aa ee 

1, (1931) 61 M.L.J. 740: L-R. 58 LA, 319°: LL.R. 9 Rang. 440 (P.C.), 
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The ‘proprietors of the Tiruvarur markets contended that if the ‘licence fee 
based on fifteen per cent. of the gross income of the previous year meant the payment 
of more than what would reasonably cover the cost of such special services, the 
municipal council would be acting in excess of its powers. ‘They averred that 
twelve and a half per cent. of the gross income meant an overcharge on this basis. 
In these circumstances they sued in the Court of the District Munsiff of Tiruvarur 
to recover what they had been compelled to pay in excess of the old rates. ‘Their 
suits were numbered as O. S. Nos. 209, 227 and 210 of 1935, respectively. ‘he 
District Munsiff held that the increase in the licence fee was lawful and consequently 
dismissed the suits. 


The plaintiffs appealed to the District Judge who held that the licence fee 
to be lawful must be commensurate with the services rendered. The fee could 
not exceed fifteen per cent. of the gross income ; but if the special services rendered 
by the Council cost less the excess amounted to an illegal exaction. The onus was 
on the licensee to prove that the increased fees levied by the Council were not 
commensurate with the services rendered, and they had not discharged the onus 
of proof. The District Judge was, however, of the opinion that the levy was unlawful 
-because the new fees had been fixed with retrospective effect. On this basis he 
reversed the decision of the District Munsiff and granted the plaintiffs the decrees 
which they had sought. The Council has appealed from these decrees in S. A. Nos. 
357, 358 and 359 of 1938. 

On the 2nd April, 1938, the Council filed suits against the market proprietors. 
These were numbered as O. S. Nos. 96, 97 and 218 of 1938 respectively. Out.of 
these suits S. A. Nos. 614, 615 and 616 of 1940 arise. The object of the Council 
in filing these suits was to recover from the market proprietors the increased rates 
in respect of the years 1935-36, 1936-37 and 1937-38. The District Munsiff followed 
the judgment of the District Judge in the other cases and dismissed the suits. ‘he 
Council appealed to the Subordinate Judge who agreed with the District Munsiff. 
Therefore the Court has now to decide whether the market proprietors were entitled 
to decrees in O. S. Nos. 209, 227 and 210 of 1935 and whether the dismissal of the 
suits filed by the Council was in accordance with the law. 

The first question which arises is whether section 262-A has altered the law 
by rendering the judgment of the Privy Council in Pazundaung Bazaar Co., Lid. v. 
Municipal Corporation of the City of Rangoon’, inoperative in a case governed by the 
Act. We think that it has and that it was inserted in the Act with the object of 
‘putting.an end to constant litigation with regard to fees charged by Municipal 
authorities in respect of licences for private markets. The section expressly states 
that a licence fee not exceeding fifteen per cent. of the gross income which the 
‘owner of the market has received from it in the preceding year shall be charged. 
The authority is not compelled to charge the maximum of fifteen per cent. It may 
. base its licence fee on a smaller percentage. ‘The option is with the authority. 


Then it is said that the action of the Council was illegal because it did not 
“fix the licence fees for the year commencing from the 1st April, 1934, until the 25th 
“February, 1935, which meant imposing it retrospectively. As we have indicated, 
“it was on this ground that the District Judge allowed the appeals of the market 
owners from the decrees passed by the District Munsiff in their suits. We-find 
‘ourselves unable to accept this argument. The section itself makes it clear: that 
the licence fee cannot be fixed until the year has advanced. The fee is based on 
the gross income of the previous year and that has to be ascertained before the 
- Council is in a position to fix the fee. Obviously the Council cannot decide what 
the gross income is until some date after the commencement of the financial -year 
and perforce the exaction must. be retrospective. It may be mentioned that the 
market owners did not raise the question of retrospective enhancement: ‘This 
“point was taken by the District Judge on his own initiative, and his conclusion 
was erroneous. ‘SS 
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_ For these reasons we allow the appeals with costs throughout. ‘This means that 
O. S. Nos. 209, 227 and 210 of 1935 are dismissed and that O. S. Nos. 66, 97 and 
218 of, 1938 are decreed. 

V:S. e—a Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice LAKSHMANA Rao AND MR. Justice HORWILI. 


Chokkalingam Chettiar ». Appellant* 
2. 
The Official Liquidator in re: the Nagarathar National Bank 
(in liquidation), Ramnad at Madura .. Respondent. 


Indian Companies Act (VII of 1913), sections 202, 196—Appealability of order directing public examination 
of directors—Ex parte order justifiable in the circumstances—Suggestion of fraud sufficient to order public exami- 
nation. 


Section 202 of the Indian Companies Act dealing with appeals from orders is wide enough to 
cover an order directing public examination of the directors of a bank in liquidation. 


There is nothing in the rules which requires notice of applications under section 196 of the Act 
to be given to directors before the Court can pass an order directing their public examination, 


Where the lending of money on the shares of a bank was expressly prohibited by the Articles 
of Association, the allotment of shares in consideration of promissory notes executed by the share- 
holders would be in contravention of. the Articles and suggests fraud and therefore would justify the 
public examination of the directors responsible therefor. 

Appeal against the order of the District Court of Ramnad at Madura dated 
16th July, 1943 and made in I. A. No. 111 of 194g (in O. P. No. 176 of 1939 on the 
file of the High Court, Madras). 


K. V. Krishnaswami Aiyar and T. S. Vatdyanatha Aiyar for Appellant, 
K. Bhashyam and T. R. Srinivasan for Respondent. 
The Judgment of the Court was delivered by 


Horwill, 7.—This is an appeal against the ex parte order of the District Judge 
of Ramnad at Madura on 22nd April, 1943, read with an order dated 16th July, 
1943, that the appellant and other directors of the Nagarathar National Bank, 
Limited in liquidation should be examined on 5th August, 1943. 


A preliminary objection has been taken that no appeal lies. Although it is 
not quite clear from section 202 of the Companies Act that an order such as this is 
contemplated under that section, its terms are very wide ; and Sircar and Sen in 
their work on ‘‘ The Companies Act?” (at page 541) give an order directing public 
examination of directors as one of the orders which are appealable. We are not 
prepared to say that section 202 is not wide enough to cover the order now under 


appeal. 

One of the complaints of the appellant is that this order was passed ex parte ; 
but there does not appear to be anything in the rules which requires notice of 
applications under section 196 of the Act to be given to directors before the Court 
can pass an order directing their public examination. 

The Official Liquidator put in an application on 12th April, 1943, in which 
he expressed his opinion that a fraud had been committed by the directors and 
that a public examination of them should be held. On 17th April, 1943, the District 
Judge called for further details, which were furnished by the Official Liquidator 
on 22nd April, 1943. On that date, he apparently being satisfied that materials 
existed justifying such public examination, passed the order now under appeal. 
The. appellant says that he resigned on 7th March, 1938, and is not therefore res- 
ponsible for anything that happened after that date. We find, however, that 
amongst the charges laid by the Official Liquidator against the directors is that 
they allotted shares in consideration of promissory notes executed by the share- 
holders. It is argued that an allegation of this sort is much too vague to fix res- 
ponsibility on the appellant, who is one of the directors and whose name does not 
specifically appear in the Official Liquidator’s report in that paragraph, though 
ee a ee 


* A. A. O. No. 358 of 1943. ; l 13th September, 1943. 


500 THE MADRAS’ LAW’ JOURNAL REPORTS: [1043 


it does-‘appear in the heading-as one of the directors. Ordinarily, orders'are passed 
by the directors-as a Body allotting shares ; and the appellant does not allege that’ 
he was not a party to the allotment of such shares. On the contrary, in the counter’ 
which he sought to file after the Judge had already passed orders in this matter, 
he says in paragraph 3: 

“ Except in the case of Govindan Chettiar no promissory notes were accepted by the directors in 
lieu of cash on allotment of shares.” 
This sentence’ seems to indicate that the appellant was a party to the allotment of 
shares to Govindan Chettiar and is sufficient to establish a prima facie case that the 
appellant was a party to the issue of shares in consideration of promissory notes. 


It is-argued that even if this be the case, it would not amount to fraud. It is 
however a circumvention of the provisions of the Act and is contrary to the provisions 
of the Articles of Association. The lending of money on the shares of the bank 15 
expressly prohibited by Article 4 of the Articles of Association. It may be true 
that this in itself would not be sufficient to prove fraud; but it suggests fraud and 
would: therefore justify the public examination of the appellant. 


If it is-true that the appellant resigned on 7th March, 1938, and that his resig- 
nation was effective from that date, then he would not be liable for anything that 
happens subsequently ; and the learned District Judge will no doubt confine his 
aguas to such matters as may be relevant to the charges that appear against 
NIM. ; 
a` The appeal is dismissed with the costs of the Official Liquidator. 

K.C: Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 


Narasimha Chettiar .. Petitioner. * 
- Defence of India Rules (1939), rule 90 (3)—Offence of hoarding small coins—Section 517, Criminal Procedure 
Code, applies to such offence and confiscation of the coins can be ordered. l 
_ The offence of hoarding small coins punishable under rule go (3) of the Defence of India Rules 
is: dn offence to which section 517 of the Criminal Procedure Code applies. Hence, a Magistrate 
can, on the conviction of an accused under rule go (3), order the confiscation of the small coins: 
in respect of which the accused was found: guilty. 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to: revise the judgment of the Court 
of Session of the Salem division dated 6th March, 1943 and passed in C. A. No. 12 
of 1943 preferred against the judgment of the Court of the Sub-Divisional Magistrate 
of Salem dated 16th January, 1943 and passed in C. C. No. 20 of 1943. 


N. Suryanarayana for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following 

OrDER.—The petitioner was on his own plea of guilt convicted for an offence 
punishable under rule go (3) of the Defence of India Rules and sentenced to pay a 
fine of Rs. 100 with simple imprisonment for one month in default. He was found 
guilty of having boarded small coims. The coins were seized from his house by the 
Sub-Enspector and they were dirécted to be confiscated. In view of the fact that 
the petitioner himself has pleaded guilty, I do not think I will be justified in inter- 
fering with the conviction. With regard to the sentence it is not excessive. As 
regards the order of confiscation it is stated that under section 2, sub-section 
(3), clause (114) of the Defence of India Act, rules made under sub-section (1) may 
provide for the seizure, detention and forfeiture of any property in respect of which 
such contravention, attempt or abetment as is referred to in the preceding clause 
has been committed and that consequently section 517, Criminal Procedure Code, 
has no application to the facts of this case. I am not able to see any force in this 
contention. It is only an enabling section and from rule 124 of the Defence of India 
Rules it is seen that Provincial Governments have been empowered to order con- 
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fiscation of properties that have been seized under a search warrant issued by a 
District Magistrate, etc. The decision in Ghulamali v. Emperor? has no application 
to the facts of this case. The accused in that case was not charged with an offence 
relating to the articles sought to be confiscated. Apart from the oral evidence 
there was the admission of the petitioner himself in this case that these coins which 
were seized at a search in his house were his and it is in respect of these coins he was 
found guilty of an offence punishable under rule go (3) of the Defence of India'Rules. 
It is an offence to which section 517, Criminal Procedure Code, applies and the 
Magistrate was therefore justified in ordering the confiscation of the property. 
The petition is dismissed. 

V.S. n Petition dismissed. 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry LJONEL Leaca, Chief Justice AND Mr. JUSTICE 
LAKSHMANA Rao. 


Gopalaswami Rajapiriyar -~ Appellani* 
2. 
D. Narayanaswami Udayarand another .. Respondents. 


Civil Procedure Code (V of 1908), Order 7, rule 6—Mortgage suit—Application for personal decree— When 
to be made—Ground of exemption from limitation when to be stated. 


An application for a personal decree on a mortgage is an application in the suit and only arises 
when it is found that the properties have not realized sufficient to pay off the mortgage. The mort- 
‘gagee has a right to apply for a personal decree in such circumstances and his application can only 
be made in the suit. The Court has no power to pass a personal decree until the eventuality referred 
to has happened. ‘ 


Rao Sahib Sundarmull v. John Carapiet Golastaun, (1931) 62 M.L.J.170 at 173, referred to. 

Order-7, rule-6 makes it incumbent upon a person seeking exemption from the law of limitation 
to state the ground or grounds for exemption but this doesnot mean that he must state the ground 
before the occasion arises for seeking exemption. If the mortgaged properties are sufficient to dis- 
charge the debt due to the mortgagee it will not be necessary to show a ground for exemption. Of 
course the suit itself must be in time ; but if itis brought in time, the plaintiff can plead the ground 
of exemption when it is necessary to apply for -a personal decree (that is, after the properties have 
not realised sufficient.to pay off the mortgage). 


Gulam Hussain v. Mohamed Ali Ibrahimji, (1010) I.L.R. 34 Bom. 540, dissented from. 
Appeal against the decree of the Court of the Subordinate Judge of Kumbakonam 
dated 31st March, 1942 and passed in I. A. No. 297 of 1937 in O. S. No. 72 of 1923. 
D. Ramaswami Aiyangar for Appellant. 
F. V. Muthukrishna Aiyar and R. Vaidyanathan for Respondents. 
The Judgment of the Court was delivered by 


The Chief Justice. —Three questions of law arise in this appeal, but before stating 
them we will set out the material facts. On the 15th April, 1912, the appellant’s 
father mortgaged immovable properties belonging to the joint family of which he 
was the head in favour of the father of the first respondent to secure the repayment 
of a loan of Rs. 3,500. The deed stipulated that repayment should be made at the 
end of three years from the date of the deed. On the 26th December, 1972, the 
mortgagor died and was survived by his two sons, Namasivaya:and the appellant, 
who remained joirit in estate: Namasivaya died in the month of January, 1919. 
On the 5th November, 1923, the mortgagee filed a suit (O.°S. No. 72 of 1923) in 
the Court of the Subordinate Judge of Kumbakonam to enforce-repayment of the 
amount due under the mortgage. He died during the pendency of the suit, and 
his son, the first respondent was substituted as the plaintiff. 

The mortgagee did not specifically ask for a personal decree against the appellant 
in the event of the mortgaged properties failing to realise sufficient to discharge the 
debt in full, but the plaint was very widely drawn. In paragraph 6, the mortgagee 
‘averred that the appellant and his son, the second respondent, were in enjoyment 
of the properties in suit and here added the following statement :— 
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“ Even though they have an interest in the plaint properties; they are bound to discharge the 
plaint amount, etc., from-out of the mortgaged properties and other properties belonging to.the family 
inasmuch as the plaint mortgage bond has been executed by Palaniyandi Rajapiriyar, father of. the 
first defendant and grandfather of the second defendant, for paying off prior debts which had been: 
contracted for the purposes of the family and for meeting the necessary expenses of the family,” 
The plaint concluded with four prayers, namely, (1) ‘that the amount due on the 
miortgage should be determined and the defendants directed to pay it on or before 
a.date to be fixed by the Court; (2) that in default, the mortgaged properties 
should be sold and the proceeds paid to the plaintiff ; (3) that the costs should be 
paid by the defendants ; and (4) that the plaintiff should be-awarded ‘‘ such other 
reliefs as may be deemed proper in the nature of this suit.” 

On the 21st December, 1927, a preliminary mortgage decree was passed for a 
sum of Rs. 11,491-0-6. The appellant and the second respondent appealed to this 
Court, which varied the decree of the Subordinate Judge. This Court held that 
there was due on the mortgage the sum of Rs. 13,396-4-0 and that the appellant 
and the second respondent, his son, were liable for Rs. 3,356-3-10 to the extent 
of their interest in the properties mortgaged. On the 12th December, 1934, the 
Subordinate Judge passed a final decree in accordance with this Court’s judgment 
and eventually the properties were brought to sale. The sale did not, however, 
realize sufficient to discharge the debt in full. On the rath August, 1937, the 
first respondent, as the decree-holder, applied for a personal decree for 
Rs. 10,512-1-6 against the appellant and the 'second respondent. This claim was 
subsequently reduced to Rs. 1,500 and on the gist March, 1942, a personal 
décree for this ‘amount was passed against the appellant. In his application for 
a personal decree the first respondent averred that the claim for ‘the personal 
decree was in time, inasmuch as Namasivaya with full authority from the appel- 
lant and the second respondent had acknowledged that the mortgage debt was due. 

In Ratnasabapathi Chettiar v. Devasigamony Pillai, a Full Bench of this Court 
held that where a mortgage deed contains a personal covenant to pay a mortgage 
debt and is registered, the period of limitation for a personal decree is six years 
under Article 116 of the Limitation Act. Therefore the mortgagee had only six 
yéars from the 15th April, 1915, the date when the mortgage debt became repayable, 
in which to claim a personal decree, unless the period was extended by an acknow- 
Jedgment either under section 19 of the Limitation Act or in a manner contem- 
plated in section 20. If the deed of the 1st April, 1918, had the effect of extending 
the period of limitation, the suit was in time even as regards the personal remedy. 
The deed of the rst April, 1918, was a conveyance of certain immovable properties 
belonging to the family in order to raise money inter alia to discharge the debt due 
to the mortgagee. The appélfant and the second respondent were away in Ceylon, 
where the family had plantations. The appellant, on behalf of himself and the 
second respondent gave a power of attorney to Namasivaya to act for them in 
their absence. It was by virtue of this power that the transaction of the 1st April, 
1918, was entered into. l l l B 


When the first respondent applied for a personal decree the appellant contended 
that the application was bad for three reasons : (1) No prayer for a personal decree 
was contained in the plaint and a personal decree could not be passed without such 
a prayer in it ; (2) the plaintiff had not set out in his plaint the ground on whiċh 
he sought to escape the operation of the law of limitation ; ‘and (3) the power of 
attorney which the appellant and the second respondent had executed in favour 
‘of Namasivaya was not sufficiently widely drawn to enable Namasivaya to give 
an acknowledgment under section 19 of the Limitation Act. All these contentions 
were rejected by the Subordinate Judge, and the appeal is from the personal decree 
which he passed. 


Inasmuch as the plaintiff pleaded in his plaint that he was entitled to have 
recourse to the other family properties in the event of the properties mortgaged 
not proving to be sufficient to discharge the debt, that is, recourse to the extent of 
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‘the interest of the appellant arid the second respondent therein and prayed for 
such other reliefs as might be deemed proper in the nature of the suit, we consider 
that there. was in effect a prayer for a personal decree should it become necessary. 
But even if this construction ‘is erroneous, we consider that it was still open to the 
plaintiff to apply for a personal decree when it was found that the mortgaged pro- 
_perties had not-realized sufficient to discharge the debt due to him. It is usual to 
insert a specific prayer for a personal decree should it become necessary and in a 
preliminary decree for sale, drawn up in accordance with Form No. 5, in Appendix 
D to the Code of Givil-Procedure, liberty to the plaintiff to apply for a personal 
decree is given. This does not, however, mean that-a plaintiff in a mortgage suit 
is not at liberty to apply for a personal decree should liberty not be reserved to-him 
in a preliminary decree. The following observations of Rankin, C. J., in Rao 
Sahib Sundarmull v. John Carapiet Golastaun’ are much in point here : 

“ According to the view taken by many Indian Courts it is wrong at the time of making a final 
order for sale to order that if the proceeds are insufficient, there will be a personal decree. The usual 
practice is certainly that the personal decree is not even granted until the sale has been carried out 
and the deficiency ascertained. It is a form of release, which, in the ordinary way, will not be given 
to a mortgagée unless and until this stage has been reached. I need not say that the power of the 
Court to give that form of relief does not depend upon rule 6 of Order 34 which is a provision giving 
direction to the Court as to the time and manner at and in which thejrelief is to be given. In the 
present case if there was a departure by consent from the strict form of an order for sale, it is to my 
mind nontheless erroneous to contend that there must needs be a substantial departure in principie 
and in substance from the provisions of.rule 6. As regards the power of the Court in the mortgage 
suit to make the order, I am not of opinion that the inclusion of the clause reserving leave to the plaintiff 
operates any magic in this matter. I have no doubt at all that it was open to the Court on 


in this case to give a personal judgment against the mortgagees for the balance.” 
That was a mortgage suit and a decree was passed by consent. It provided 
that it should not be executed by the sale of the mortgaged properties or otherwise 
for a period of five years, if the amount due was paid by the defendants, in instalments 
agreed upon. Should the defendants default, the plaintiff was to be at liberty 
“to execute the decrée by sale of the mortgaged propertiesin suit through Court 
- in the usual way.” The defendants did default and as the properties failed to 
realise the decretal amount the plaintiff applied for a personal decree for the balance. 
The Court held that he was entitled to it, and the judgment of the learned. Chief 
Justice was adopted by the Privy Council. 


An application for a personal decree is an application in the suit and only 
arises when it is found that the properties have not realised sufficient to pay off the 
mortgagee. The mortgagee has a right to apply for a personal decree in such 
circumstances and his, application can only be made,in the suit. The, Court has no 
power, to pass a personal decree until the eventuality.. referred to has happened. 
This disposes of the first contention. 


In support of the second contention Mr. D. Ramaswami Iyengar has stressed 
the provision made by Order 7, rule 6, Civil Procedure Code and has relied upon 
the decision of the Bombay High Court in Gulam Hussain v. Mohamed Ali Ibrahimji®. 
It is true that the decision in that case supports his argument, but we are not prepared 
to follow it. There the mortgage deed was dated the 18th April, 1887, and the suit 
.was brought on the 18th April, 1899. A decree was passed and the property was 
4 brought to sale, but proved insufficient to pay off the decree-holder, who then 
; applied for a personal decree. It was held that the application was time barred. 
tlhe decree-holder sought to prove the payment of Rs. 200 as interest within six 
. years of the suit. The plaintiff did not state that it had been paid as interest, but 
merely mentioned that Rs. 200 had been received. He.wanted to lead evidence 
to show that that. payment was a payment towards interest. The Court held 
that as he had not alleged any ground for exemption from the law of limitation he 
“could not obtain the relief which he sought. 


. . We consider that this is pushing technicality to the extreme. Order 7, rule 6 
makes it incumbent upon a person seeking exemption from the law of limitation 
to state the ground or grounds for exemption ; but this does not mean that he must 
a nen O a ee eet 
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state the ground before the occasion arises for seeking exemption. Ifthe mortgaged 
properties are sufficient to discharge the debt due to the mortgagee, it will not be 
necessary to show a ground fer exemption. Of course the suit itself must ke in 
time ; but if it is brought in time, the plaintiff can plead the ground for exemption 
when it is necessary to apply for a personal decree. When the, plaintiff applied 
for a personal decree he-set out in his application the ground on which he claimed 
exemption from limitation in this respect and we think that this was sufficient 
compliance with the law. 

There is no-substance in the appellant’s contention that Namasivaya had no 
authority to acknowledge the mortgage debt. The power of attorney granted 
to him has been exhibited and we have read it. Itis ample for the purpose. 

The appeal fails and is dismissed with costs. A slight correction in the decree 
as drawn up by the Subordinate Judge’s Court is, however, necessary. ‘The operative 
portion is preceded by this statement, 


““ And whereas it appears to the Court that the said sum is legally recoverable from the mort- 
gagors defendants 1 and 2 personally, it is hereby ordered and decreed as follows.” 


The mortgage amount is only recoverable from the first and second defendants to 
the extent of their interest in the properties of the joint family, and a correction will be 
made to make this clear. 


K.S. m Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PATANJALI SASTRI. 
K. Venkanna Chettiar and Sons by Managing Partner, K. V. 


Muthukrishna Chettiar _ Appellant’ 
v. 
K. K. Shaik Muhammad Rowther and another .. Respondents. 


Usurious Loans (Madras Amendment) Act (1936), section 3—Whether agriculturists carrying on business 
are entitled to the benefit of the Act— Whether interest allowed to sink into the principal debt is compound interest— 
Meaning of ‘ transaction.’ 

: Where the debtors were growing produce on their extensive lands under personal supervision 
for”the purpose of sale in their shops and in doing so, were carrying on business, it cannot be said 
that on that account they ceased to be agriculturists as ‘the extent of their agricultural and marketing 
operations cannot enter into the determination of the question as to whether they are agriculturists 
“Or not. 

Venkataramayya v. Mallikharjunudu, (1942) 1 M.L.J. 571, referred to. 


‘Where although there’ was no stipulation in advance to pay compound interest with periodical 
rests, yet by subsequent agreement between the parties at each settlement of account there was 
‘sinking of the interest in arrearinto:the principal debt-.and the composite sum carried.interest til] ee 
next settlement, the debtors having lost their right to have the unpaid interest separated from the 
principal and dealt with independently, all the essential features of compound interest are present ° 


Hiralal Sahu v. Lakshmi Prasad Narain Singh, (1929) 57 M.L.J. 319 (P.C.), followed. 
The word ‘ transaction ’ in section 3 of the Usurious Loans Act is wide enough to include a course 


of dealings by way of advances and payments and settlements of account which led up to such trans- 
action, and is not restricted to the transaction.on which the suit was based. 


The Court cannot in relieving an-agriculturist debtor of liability in respect of excessive interest 
- allow the interest already charged to stand as fair and reasonable or indeed award any compound 
interest however reasonable it may seem, for, ex hypothesi all compound interest is excessive. 


Appeal against the decree of the District Court of Madura in A. S. No. 264 
_of 1940 preferred against the decree of the Court of the Subordinate Judge of 
Dindigul in O. S. No. 3 of 1939.. 

K. Rajah Aiyar and V. Seshadri.for Appellant. 


B. Sitarama Rao and C.: A. Seshagiri Sastri.for Respondents, 

The Court delivered the following 

Jupcment.—The only question raised in this second appeal relates to th 
respohdent’s claim to relief under the Usurious Loans Act, S | 8, as amended by 
the Usurious Loans (Madras-Amendment) Act, 1936. 
* SoA, Ne: 1189 of 1942. 17th September, 1943. 
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The respondents who own extensive garden lands and coffee plantations in 
the District of Madura had dealings with the appellant, a money-lender and com- 
mission agent at Dindigul, from 1927. There were settlements of account from time 
to time at varying intervals at which interest was calculated at twelve per cent. per 
annum and added to the principal then due, the composite sum thereafter bearing 
interest at the same rate. At one of such settlements which took place on 22nd 
February, 1933, the amount due to the appellant was fixed at Rs. 17,000 and a 
promissory note for that sum was executed by the respondents. There were no 
further advances after that date but some repayments were made. On 30th Novem- 
ber 1935, the balance due was settled at Rs. 21,375 for which another promissory 
note was given in discharge of the earlier note. On 15th March, 1937, the res- 
pondents sold certain immovable properties to the appellant for Rs. 20,000 out of 
which Rs. 19,500 was adjusted towards the debt due under the promissory note. 
There was a final settlement on 11th July, 1937, at which the sum due to the appellant, 
after deducting the sale price adjusted as aforesaid and Rs. 2,500 remitted on the 
occasion, was fixed at Rs. 4,000, and it was further agreed that, if the respondents 
repaid on or before goth March, 1940, this sum together with Rs. 20,000 the sale 
price and the rents if any due for the lands which were then leased to the respondents, 
the lands should be reconveyed to them by the appellant, but if they made default 
in such payment, the appellant should enjoy the lands absolutely and recover 
the balance of Rs. 4,000 with interest as provided in the promissory note of 1935 
as well as the unpaid fents, if any, due under the lease. The respondents having 
made default, the appellant has brought the suit for recovery of Rs. 4,000 with 
interest from 11th July, 1937. l 


The Courts below held that the respondents were agriculturists within. the 
meaning of the Usurious Loans Act, 1918, as amended in Madras (hereinafter 
referred to as the Act), the compound interest at twelve. per cent. having been 
charged, the interest must be presumed to be excessive and the transaction unfair, 
that no special circumstances were proved to rebut the presumption and that, 
therefore, the respondents were entitled.to relief under the Act. They accordingly 
reopened the accounts already settled between the parties and, allowing only simple 
interest at the agreed rate of twelve percent. throughout and reappropriating the 
payments on that basis, passed a decree for the amount found due to the appellant. 


Before me, Mr. Rajah Ayyar for the appellant assailed every part of the find- 
ing of the lower Courts as erroneous and unsustainable, and endeavoured to show 
that no case for relief under the Act was made out by the respondents. He con- 
tended, firstly, that the respondents were not agriculturists and could not therefore 
invoke the rule of presumption regarding excessive interest, secondly, that this was 
not a case where compound interest was charged and for that reason too such 
presumption could not be made, and lastly that, in any case, the circumstances in 
which and the purposes for which the advances were made to the respondents were 
sufficient to rebut such presumption. .~ 


Before dealing with these contentions it will be convenient here to s-t out the 
material provisions of the Act. 


“Section 3 (1). Notwithstanding anything in the Usury Laws Repeal Act, 1855 where in any 
suit to which this Act applies, whether heard ex parte or otherwise the Court has reason to believe 
that the transaction was, as between the parties thereto, substantially unfair ; the Court shall exercise 
one or more of the following powers, namely— 


* * * * * + 


it) notwithstanding any agreement purporting to close previous dealings, and to create a 
new obligation, re-open any account already taken between them and relieve the debtor of all liability 
in respect of any excessive interest, and if anything has been paid or allowed in account in respect of 
“such liability, order the creditor to repay any sum which it considers to be repayable in respect thereof; 

* * + * * % + 


Explanation 1.—If the interest is excessive, the Court shall presume that the transaction was 
substantially unfair ; but such presumption may be rebutted by proof of special circumstances justifying 
the rate of interest. 

% ke ko. * * ~ ok 4 
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_ 2. (a) In this section “ excessive ” means in excess of that which the Court deems to be reasonable, 
having regard to the risk incurred as it appeared, or must be taken to have appeared, to the creditor 
at the date of the loan. ki 

(b) In considering whether interest is excessive under this section, the Court shall take into 
account any amounts charged or paid whether in money or in kind, for expense, inquiries, fines, 
bonuses, premia, renewals or any other charges, and if compound interest is. charged, the periods 
at which it is calculated, and the total advantage which may reasonably be taken to have been expect- 
ed from the transaction : 


Provided that in the case of loans to agriculturists, if compound interest is charged the Court 
shall presume that the interest is excessive. 
* x * * * a i FEX) 


The term *“‘ agriculturist ’’ used in the newly inserted proviso to clause (b) of sub- 
section (2) is not defined in the Act, and it has been held that, in the absence of any 
such definition, the term must be understood in its ordinary sense of a person who 
actually follows the calling of an agriculturist. See Venkataramayya v. Mallikarjunudu?. 
It is common ground that the respondents own extensive lands on which they grow 
plantains and coffee, and it has been found by the lower Courts that they were 
personally supervising the cultivation of their lands. It would seem to follow, 
therefore, that they were following the calling of an agriculturist. But Mr. Rajah 
Ayyar called attention to the evidence showing that the respondents were running 
two shops, one at Madras and the other at Trichinopoly, where they were selling 
plantains and he urged that, even assuming that they were selling the produce 
grown on their own lands as found by the lower Court, the commercial scale on which 
they carried on their operations of cultivation and sale indicated that they were 
merchants and salesmen and not agriculturists. ‘There can be little doubt that 
the respondents were growing produce on their extensive lands for the purpose of 
sale in their shops and that, in doing so, they. were carrying on a business. But 
can it be said that they ceased, on that account, to be agriculturists? Most land 
owners grow produce on their lands with a view to its sale either on the farm or in 
the local market and, as it seems to me, the extent of their agricultural and marketing 
operations cannot enter into the determination of the question as to whether they 
were agriculturists or not., ` It may be that the framers of the proviso had in view 
small-land owners occupied in cultivating their lands and not persons engaged in 
growing and selling agricultural produce on a commercial scale. But the language 
used is general and covers all agriculturists big or small. I am therefore of opinion 
that the respondents are agriculturists within the meaning-of the Act. 

-The question next arises whether compound interest has been charged in this 
case. It is true, as pointed out by Mr. Rajah Ayyar, that there was no stipulation in 
advance at any time to pay compound interest with specified-rests, but, as already 
stated, accrued interest was capitalised and added to the principal at each settlement 
of account between the parties, and it was agreed that the composite sum should 
bear interest at the same rate of twelve per cent. Mr, Rajah Ayyar, however, 
contended that this did not amount to charging- ‘‘ compound interest ? but was 
only payment of interest on interest, and he referred to Muthu Chettiar v. Meenakshi- 
sundaram Ayyar?, in support of that view. In that case, the mortgage bond contained 
a stipulation to “‘ pay interest on interest at one per cent. ” if the mortgagor failed 
to pay interest before the roth of every month. The principal sum carried interest 
at-half-per cent. and was payable in three years from the date of the mortgage. 
Default having been made in the payment of interest, the mortgagee claimed 
compound interest at’ one per cent. per mensem with monthly rests on the ‘entire 
balance of the debt due at the date of default, while the mortgagor contended that 
the principal sum bore interest at only half per cent. throughout, and that overdue 
‘interest. alone carried interest at one per cent. but without further rests.. Their 
Lordships .accepted this contention; observing that the expression ““ interest on 
interest ?? was'an ambiguous phrase and that, on the true construction of the instru- 
ment as a whole, it did not mean compound interest. They pointed out that in 
compound interest’ the interest'in arrear sinks into: the principal and the composite. 
sum: carries interest at the stipulated rate, the debtor losing all right to have the 
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unpaid interest separated from the principal debt and dealt witli independently; 
whereas a stipulation ““to pay interest on interest’? might well refer, and in the 
instrument before them did refer, to interest to be borne by a sum in arrear if that 
sum was payable as interest. The distinction assumed all the more importance 
in that case as the rate of interest on the original debt and the rate payable on 
unpaid interest were different. In the present case, although there was no stipulation 
in advance to pay compound interest with periodical rests, by subsequent agreement 
between the parties at'each settlement of account there was a sinking of the interest 
Jn arrear into the principal debt and the composite sum. carried interest till the 
next settlement. It may also be said here that, after’each settlement, the debtors 
lost their right to have the unpaid interest separated from the principal and dealt 
with independently. It seems to me therefore that the essential features of compound 
interest are here present, and no covenant to pay such interest is necessary to bring 
the proviso into play as it applies to all cases of loans to agriculturists where compound 
interest is charged. 


Reference may be made in this connection to Hiralal Sahu vy. Lakshmi Prasad 
Narainsingh* where interest charged more or less in the same way as in the present 
case was regarded by the Privy Council as “ compound interest.” 


Mr. Rajah Ayyar next urged that, even if it could be said that compound 
interest has been charged in respect of the dealings as a whole, the promissory 
note Ex. A for the enforcement of which the suit was brought, provided for payment 
of simple interest only at twelve per cent. per annum. on the amount found due on 
its date, and that therefore this ‘‘ transaction ’’ could not be said to be substantially 
unfair as no compound interest was charged in respectofit. In other words, 
the argument was that the word ‘“‘ trannsaction ” in section 3 must be taken to refer 
only to the transaction on which the suit was based, and not to the earlier dealings 
or settlements of account which led up to such transaction. J am unable to accede 
to this contention. Without attempting a precise definition of the scope of the 
term ‘‘ transaction,” I think it will be sufficient for the purposes of this case to say 
that in the context of section 3 it is wide enough to include a course of dealings by 
way of advances and repayments such as we have here, although promissory notes 
have been taken as collateral securities on settlements of account from time to time. 
The narrow interpretation suggested for the appellant would deprive the provision 
of much of its usefulness, 


Lastly, reference was made to several cases where this Court allowed compound 
interest at twelve per cent. and more with yearly or shorter rests in exercising its 
powers under the Act, for example, A. S. No. 390 of 1939 and A. S. No. 21 of 1940 
which also arose from the same place (Dindigul) where the dealings here in question 
were carried on, and it was submitted that no interference was called for in this case 
as no more than twelve per cent. has been charged at any time in'the course of the 
dealings. The cases referred to, however, did not concern agriculturist debtors 
and there was no question of applying the statutory presumption. But where, 
as here, the Court has to presume that any compound interest is ‘‘ excessive ’’ and 
that, in consequence, a transaction charging such interest is substantially unfair 
and the presumption has not been rebutted, it is difficult to see how the Court can, 
in relieving the debtor. of liability in respect of the excessive interest, allow the 
interest already charged to stand as fair and reasonable or, indeed, award any 
compound interest, however reasonable it may seem ; for, ex hypothesi all compound 
interest is excessive. It seems to me, that the newly inserted proviso where it 
aoplies, precludes the Court from allowing any compound interest to the creditor. 
The Courts below have allowed twelve per. cent simple interest throughout as the 
proper rate in the circumstances of the case, and I see no reason to interfere with 
their decision on the point. 


The appeal fails and is.dismissed with costs. Leave refused. . 
MP, l ——— Appeal dismissed. 
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` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
a if PRESENT :—Mnr__ Justice HORWILL 


- Kopparthi Bala Lingayya ; .. Appellant* 
e g ~ . f - 
Sunku Nallayya (deceased) and others .. Respondents. 


Morigage—Mortgagee decree-holder of entire property—Purchase of property in execution—Earlier mortgagee 
sila Malad of two-thirds share also purchasing in execution same property——Priority of rights—-No separate 
suit lies. : ; ` ae 

_,_ Where the appellant’s vendor.purchased two-thirds share of a house, which had been mortgaged’ 
to him by two members of a joint family, in execution of his decree on the mortgage but subsequently 
the respondent became a purchaser of the entire suit house in execution of his own decree on a mort: 
gage of the house by thẹ manager of the family, and when the appellant tried to obtain possession 
of the share he had purchased he was obstructed by the respondent, and as a result of being so directed, - 


. he brought a partition suit; on the question whether the suit did not lie by reason of the proceedings 


between ‘the appellant and the respondent in execution being one between the parties to the suit or 
their representatives in interest, ` 


Held, that in the circumstances of the case a separate suit will not lie, the contest between the 
rival claimants being in effect one between the representative of the judgment-debtor and the decree- 
holder in execution, inasmuch as the decree-holder purchaser in the second execution is still the 
décree-holder while the other decree-holder ‘auction-purchaser opposing his claim is certainly putting 
forward rights acquired by him from the judgment-débtor which would disentitle the former to 
proceed against-the property in which the judgment-debtor had no longer an interest, the whole 
rights in the land having been acquired by the earlier decree-holder in his own execution proceedings, 

sa also, that no party could be estopped because of a legal argument put forward by his own 
counsel. l ; 

Appeal against the decree of the District Court of Anantapur in A. S. No. 79 
of 1938, preferred against the decree of the Court of the District Munsiff of Anantapur 
in O. S. No. 131 of 1937. l | 


P. Satyanarayana Rao and B: Venkataramayya for Appellant. 
oH “E. Vinayaka Rao for Respondents. 
The Court delivered the following 


(| JupcmenT.—The appellant’s vendor was the mortgagee of a two-thirds share 
in the suit house. That mortgage had been executed by the uncles of Subbayya; 
and what they mortgaged purported to be their two-thirds share of that house. They 
died soon afterwards and a mortgage suit was brought against Subbayya as the 


. legal representative of his uncles and in execution of the resultant decree the appel- 


lant’s vendor purchased the property. Subbayya himself had mortgaged the whole 
of the house to the respondent, purporting to act as manager of the family of himself 
and his two uncles. ‘The respondent brought a suit on that mortgage and purchased 
the house in execution. It was delivered on 13th July, 1930. When the appellant 
tried to obtain possession, he was obstructed by the respondent. He sought for the . 
removal of that obstruction; but his petition was dismissed on the ground that his 
proper remedy-was to filea partition ‘suit, such as was suggested in Mandavalli Rama 
Rao v. Sivanarayana’ and Nambiamattil Pokker v. Kithakki Kunhi Pathuma?. Instead 
of taking the matter in appeal, the appellant filed the suit out of which this second 
appeal- arises. The District Munsiff went into the various contentions raised and 
found that the mortgage in favour of the appellant’s vendor was a nominal document 
not supported by consideration: He also found that the mortgagé in favour of the 
respondent by Subbayya was valid and binding on his uncles. In appeal, the 
learned District Judge-did ‘not give -any finding on these questions of fact, but 


dismissed the appeal on two questions of law. He was of opinion that the present 


suit did not lie because the proceeding between the appellant and the respondent 


` in execution was one between the parties or their representatives in interest. He was 


also of opinion that the question in issue had been already decided against the 
appellant in a subsequent proceeding to which both were parties. 

On the first point, I am of opiniori that the learned District Judge was right. 
If we take the case of two decree-holder auction-purchasers of property sold in exe- ` 
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cuting two simple money decrees, then the decree-holder in the first execution 
proceeding, because he purchased the judgment-debtor’s property, became a 
representative of the judgment-debtor in the execution of the other decree. The 
decree-holder auction-purchaser in the second case, however, retains his status as a 
decree-holder ; and so the contest between him and his rival claimant is a dispute 
arising in execution between the decree-holder on the one hand and the represen- 
tative of the judgment-debtor on the other. This was made clearin Veyindramuthu 
Pillaiv. Maya Nadari, which overruled Thangavelu Mudali v. Mohamed Ibrahim 
. Sahib* on which the appellant relies. 


; Where the decree tHat is being executed is a mortgage decree, the considerations 
are somewhat different ; but the result is very much the same. The decree-holder 
auction-purchaser in the second execution is still the decree-holder, while the rights 
of the other decree-holder auction-purchaser to possession are based on his purchase 
of the possessory rights that the judgment-debtor had in the property. It is true 
that a decree-holder auction-purchaser in a mortgage suit acquires the rights of the 
decree-holder as well as those of the judgment-debtor and so to some extent represents 
the decree-holder as well as the judgment-debtor ; but in opposing the claims of 
the decree-holder in the second execution he is certainly putting forward rights 
acquired by him from the judgment-debtor which would disentitle the decree-holder 
in the second execution to proceed against property in which the judgment-debtor 
had no longer an interest, the whole rights in the land having been acquired by the 
earlier decree-holder in his own execution proceedings. 


The learned advocate for the appellant relied on Nagendram Chettiar v. Lakshmi- 
ammal? as showing that all that is decided in execution is a right to possession and 
that the right to bring a separate suit on title remains. The case which was being 
considered in Wagendram Chettiar v. Lakshmiammal® was one in which a prior mort- 
gagee and a subsequent mortgagee brought suits on their mortgages without 
impleading each other and they each purchased the property in execution of their 
own mortgage. In second appeal the learned Judges considered only the right to 
possession. They were of opinion that the question between the ,prior mortgagee 
and the subsequent mortgagee could only be decided in a suit for sale, and -so 
they directed that the’ party who first obtained possession in execution should 
have possession until dispossessed in a regular suit for sale. In the present case, 
however, we are not dealing with a prior mortgagee and a subsequent mortgagee. 
Moreover, the suit of the appellant was not a suit-for sale but one in ejectment. 


The final argument on behalf of the appellant is that as the respondent had 
opposed any relief being granted in the execution proceedings and had said that 
the proper remedy was by way of a separate suit, he is estopped from contending 
now that the proper remedy was by taking the matter in appeal against the order 
of the executing Court. The learned advocate for the appellant relies on Govindappa 
v. Hanumaniappa* as an authority for this positiom ; but the facts there are not set 
out and it is not clear on what grounds one of the learned Judges was of opinion 
that there was an estoppel. If there is a representation by one of the parties to 
execution proceedings of certain facts which would necessitate some other procee- 
dings, and asa result of those facts being accepted the Court passes a certain order, 
then the.party who, makes that representation would be estopped in separate pro- 
ceedings from stating that those facts were not true. No party can however be 
estopped because of a legal argument put forward by his pleader. 


In view of the above finding, it is unnecessary to consider the other point on 
which the lower appellate Court decided the appeal. The appeal fails and is 
dismissed with costs. 4 


* 


K.C. —__—— Appeal dismissed. 
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IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


_ PRESENT :--SIR ALFRED Henry LIONEL Leac, Chief Justice AND Mr. 
Justice LAKSHMANA Rao. 


M. N. S. T. Chidambaram Chettiar . © >. Appellani* (Plaintif) : 
A. L. M, Meyyappa Chettiar and others - .. Respondents (Defendants). 


Limitation Act (IX of 1908), sections r4 and 15 (1)—Applicability—Suit by a creditor for administration 
of estate of debtor—Other creditor defendants pleading non-maintainability of suit—Suit decreed in the first 
instance but ultimately dismissed by High Court—Realisation of assets of. debtor in the meanwhile by receiver 
appointed in the administration suit—Decree of one of the creditors alone kept alive—Right of holders of barred’ 
decrees to apply for rateable distribution—Period between institution of administration suit and its dismissal not to be 
excluded in calculating limitation. 


Several creditors had obtained ‘decrees against a debtor. A suit for the administration of: the 
estate of that debtor was filed by another creditor on goth October,1932, and the decree-holder creditors 
were also added as defendants. Though the latter contended that the suit was not maintainable, 
it was decreed by the District Munsiff. Buf ultimately, in the High Court in an appeal under clause 15 
of the Letters Patent, the contention of the defendants was accepted. and the suit was dismissed on 
toth April, 1939. The assets of the debtor had, in the meanwhile, been realised by the receiver 
who had been appointed in the administration suit. One of the creditors alone had managed to keep 
his decree alive while the others had allowed their decrees to become barred, All the decree-holder 
creditors applied to attach the assets in Court arid the decree-holders whose decrees had become 
barred claimed to be entitléd to rateable distribution of the amount, with the creditor whose decree 
was not barred. The Subordinate Judge held that they were so. entitled inasmuch as the period” 
between the institution of the administration suit and its disposal should be excluded in calculating 
whether their applications were in time. Thereupon the creditor whose decree alone had been 
kept alive, filed a suit under section 73 (2), Civil Procedure Code. The suit was dismissed by the 
Subordinate Judge who adhered to the opinion expressed in the attachment proceedings. On 
appeal to the High Court it was contended that sections 14 and 15 of the Limitation Act had no 
application and that as the administration suit had been dismissed as incompetent, the time taken up 
by it must be ignored by the Court. 


Held, that section 14 ofthe Limitation Act had in the circumstances of the case no application 
and as there was no injunction or order of stay in the administration suit or in the suits of the defen- 
dants against the estate of the debtor, -section 1 5 of the Limitation Act could not help them.. The 
provisions of thé Limitation Act must be construed strictly and hardship is no consideration. The 
injunction or order contemplated by section 1 5 (1), Limitation Act, is an injunction or order which 
specifically stays the execution of the decree, and the preliminary decree in an administration suit 
could not be regarded as amounting to arfinjunction or order within the meaning ofthe section. There 
was nothing in such-a decree to prevent the defendants taking steps to keep their respective decrees 
alive. Time did not run against the defendants in this case in the administration suit but as that - 
suit had been dismissed and the creditors were seeking to enforce payment outside the suit, the law 
of limitation applied. . “3 

‘Appeal against the decree of the Court of the Subordinate Judge of Devakottai 
dated 31st March, 1941, and passed in O. S. No. 105 of 1940. 


K. Rajah Aiyar, V. Ramaswami Aiyar and N. G. Krishna Aiyangar for Appellant. 


B. Sitarama Rao, T. Krishna Rao, A. V. Narayanasiwami Aiyar and R. Rangachari 
for Respondents. oo ; 

The Judgment of the Ccurt®was delivered by 

The Chief Fustice—The suit which has given rise to this appeal was filed by 
the appellant under section 73 (2) of the Civil Procedure Code. The suit was 
dismissed by the Subordinate Judge on the ground that the claims of the contesting 
defendants for rateable distribution were not barred by the law of limitation as the 
plaintiff had contendéd. The plaintiff says that the Subordinate Judge here erred 
and should have granted the decree sought. The question is one of considerable 
importance and there are no reported decisions which are directly in point, although 
there are authorities which have bearing. 


In O. S. No. 34 of 1932 in the Court of the Subordinate Judge of Devakottai, 
the plaintiff obtained a decree against the estate of one P. L. T. A. R. Arunachalam 
Chettiar for the payment of the sum of Rs. 7,810-8-4. Arunachalam Chettiar was 
joint with his son, who was sued as the legal representative of his father. On the 
20th October, 1932, another creditor of the estate, Ramaswami Chettiar, filed 
O. S. No. 397 of 1932 in the Court of the District Munsiff of Devakottai for the 
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administration of the estate of P. L. T. A, R. Arunachalam Chettiar. Several 
creditors were impleaded as defendants. The plaintiff was the 22nd defendant, 
and the first, second and third defendants in the present suit were made the fifth, 
sixth and sixteenth defendants respectively. All these defendants had obtained 
decrees against the estate of Arunachalam. The plaintiff and the first, second 
and third defendants contended that a suit for the administration of the estate of 
Arunachalam did not lie, because he had left no separate property and his son had 
obtained an absolute interest in the joint family property. by survivorship. ‘This 
contention was rejected by the District Munsiff, who on the 28th April, 1934, passed 
a preliminary decree for administration. His decision was upheld by the Suberdi- 
nate Judge on first appeal and by this Court on second appeal. Ina further appeal 
under clause 15 of the Letters Patent, the contention was, however, accepted and 
consequently, on the roth April, 1939, the District Munsiff passed a formal decree 
dismissing the suit. 
After the District Munsiff had passed a preliminary decree for administration, 
he ‘appointed a receiver to take charge of the properties forming the estate, and 
in accordance with the duties which had devolved upon him, the receiver took 
steps to realise the assets. Asthe result, he brought into Court the sum of Rs, 
11,425-6-6, The plaintiff had taken the precaution of keeping alive the decree 
which he had obtained in O. S. No. 34 of 1932, and on the 4th March, 1939, he 
applied for the attachment of the Rs. 11,425-6-6. The amount due to him under 
his decree had then increased by reason of interest to Rs. 11,904-14-0. The first, ~ 
. second and third defendants allowed their decrees to become time barred. Never- 
theless, on ‘the 28th March, 1939, the first defendant applied for the attachment of 
the money in Court, and on the 26th April, 1939, and 6th July, 1939, the second 
and third defendants made similar applications respectively. 


The question then arose whether the defendants were entitled to rateable 
distribution of the Rs. 11,425-6-6 with the plaintiff. The Subordinate Judge 
held that they were. In his opinion, the period which elapsed between the institution 
of the administration suit on the goth October, 1932 and its dismissal on the roth 
April, 1939, should not be taken into consideration in calculating whether the 
applications of the first, second and third defendants were in time. As the Sub- 
ordinate Judge had held that these defendants were entitled to share in the fund in 
Court, the plaintiff filed the present suit under section 73 (2) of the Code of Civil 
Procedure. The Subordinate Judge adhered to the opinion expressed in the attach- 
ment proceedings and passed a decree dismissing the suit. The respondents in the 
appeal are the first, second and third defendants in this suit. 


While conceding that the question of limitation would not have arisen if the 
administration suit had not been dismissed, the appellant says that regard can now 
only be had to the provisions of the Limitation Act, and sections 14 and 15 on 
which the defendants rely have no application. Put in other words, he says that 
as the administration suit has been dismissed as being incompetent, the Court must 
ignore the time taken up by it. We consider that this argument must prevail. 


Section 14 of the Limitation Act clearly has no application here. Sub-section 
(1) applies only to a suit where the plaintiff has been prosecuting in good faith 
another civil proceeding founded upon the same cause-of action and the Court in 
which the other civil proceeding was instituted was unable to entertain it. None of 
the respondents has filed a suit. Sub-section (2) relates to applications, but on the 
previous proceedings the respondents were not applying for the relief which they now 
seek.: They strongly opposed the estate being administered by the Court. 


Section. 15 (1) states that in computing the period of limitation prescribed for 
a suit or application for the execution of a decree, the institution or execution of 
which has been stayed by injunction or order, the time of the continuation of the 
injunction or order, the day on which it was issued or made, and the day on which 
‘it was withdrawn, shall be excluded. The provisions of the Limitation Act must be 
construed strictly. Hardship is no consideration. There was no injunction or 
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order of stay passed in the administration suit or in the suits of the respondents 
against the estate of Arunachalam, and therefore section 15 does not help: the 
defendants. It is true that, so far as the first defendant is concerned, an injunction — 
prohibiting him proceeding in execution was passed at one stage but this was dis- 
solved on the 3oth October, 1933. When the injunction was dissolved he could 
have proceeded in-execution and could have attached the assets in Court, but he 
took no steps.and as the result of his neglect to do so, thé Court directed the receiver 
to sell the properties on the 19th January, 1934. a 

The plaintiff in the administration suit did not ask for an injunction in his 
plaint and the preliminary decree which was drawn up on the 28th April, 1934, was 
in the usual form. There was nothing in that decree t6 prevent the defendants 
taking steps to keep their respective decrees alive, a precaution which the appellant 
did take. -It has been suggested on behalf of the respondents that a preliminary 
decree in an administration suit operates automatically as an injunction restraining 
the creditors from proceeding to enforce their debts outside the administration: suit. 
This is not, however, a correct statement of the position. When a receiver has 
been appointed, a creditor is not in a position to maintain a suit against a receiver 
without the leave of the Court, but he is certainly at liberty to apply to the Court 
for leave to sue, and if his claim is such that it will be better to decide it in a regular 
suit than in the course of the inquiries to be made by the receiver, the Court will 
grant the request. The,injunction or order contemplated by section 15 (1) of the 
Limitation Act is an injunction or order which specifically stays the execution of 
the decree, and as we have indicated, we do not regard a preliminary decree passed 
in an administration suit as amounting to an injunction or order within the meaning 
of the section. 

In Satyanarayana Brahman v. Seethayya', this Court held that so long as there 
is no legal impediment to the filing of a suit earlier, time cannot be excluded, and 
in Sundaramma v. Abdul Khadar*, it was held that no equitable grounds for: the 
. suspension of a cause of action can be added to the provisions of the Indian Limitation 
Act. In dealing with a case under section 15 of the Limitation Act, the Allahabad 
High Court in Lakshmichand v. Bibi Kulsumunnissa® pointed out that there is no 
reference in the section to the case of the execution of one decree being suspended 
or rendered impossible by a subsequent decree inconsistent with it in another suit. 

The position here is analogous to the position under the Provincial Insolvency 
“Act of 1907. In Ramaswami Pillai v. Govindasami Naicker*, this Court held that in 
calculating the period of limitation for a suit against a person after an order adjudi- 
cating -him an insolvent under the Provincial Insolvency Act, 1907, had been 
‘annulled, section 15 of the Limitation Act did not permit the deduction of the 
period between the date of the order of adjudication and the date of its annulment, 
as an order of adjudication did not effect an absolute stay of suits against the insolvent, 
but only made it necessary that leave to sue should be obtained from the Court 
before a suit could be filed against him while the adjudicating order remained in 
force. The Provincial Insolvency Act of 1920 altered the law in this respect. Sec- 
tion 78 now permits the time being. excluded when computing the period of limi- 
tation. There is, however, no such provision with regard to administration suits. 
In respect of such suits, the position is exactly the same as it was under the Provincial 
Insolvency Act of 1907. ~ NIN 

In Sidhraj Bhojraj v. Alli Hajt5, the Bombay High Court held that when there 
had been an adjudication under the Presidency Towns Insolvency Act and the 
. adjudication order was subsequently caricelled, the time during which the insolvency 
z proceedings were pending could not be deducted in computing the period of limitation 
for a suit instituted by a creditor against the debtor to recover his debt. The reason- ` 
ing was the same as that to be found in the judgment in Ramaswami Pillai v. Govinda- 
swami Naicker*. i i A L 

1. (1926) 52 M.L.J. 396 : 1.L.R.50 Mad. 417, .. (1918) 36 M.L.J. : LLR. 5. 
oe, a Ba MIN 864 ‘TLE. 56 Mad aa Uae eet eae TA a NG 


go (F.B.). 
$ 3. LL.R. (1939) All. 207. 





5. (1922) I.L.R. 47 Bom. 244. 
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The principle enunciated in in re Benzon Bower v Chetwynd also has bearing. 
In that case, the donee of a general testamentary power of appointment over a 
fund of £ 15,000 was adjudicated bankrupt in 1890 and again in 1892. He died in 
1911, without having obtained his discharge. By his will, he exercised this power 
of appointment. An action for the administration of his estate was then com- 
menced. The principal asset of the estate was the fund over which he had held 
the power of appointment. The creditors who had proved in the bankrputcies 
claimed in the administration suit to be paid out of this fund. The Court of 
Appeal held that while the appointment and the death of the appointor made a new 
fund available for the creditors and the administration suit provided a new method 
for enforcing payment, a creditor’s cause of action remained the same, being on the 
old debt. The law of limitation had commenced to run before the adjudication, 
which did not interrupt time running so far as the administration suit was concerned, 
and as the claims had become time barred, they could not be enforced. In other 
words, the rule that limitation does not run in respect of claims against an estate 
which is being administered in bankruptcy, provided that they were enforceable 
at the date of adjudication, does not apply when a creditor is seeking to enforce 
payment in proceedings outside the bankruptcy. The same principle must apply 
in an administration suit. In this case, time did not run against the defendants 
in the administration suit ; but as that suit has been dismissed and they are now 
seeking to enforce payment outside the suit, the law of limitation applies. 

The defendants have only themselves to blame for the position in which they 
find themselves. They would have got their full rights if they had not objected 
to the institution of the administration suit. While insisting on the technical 
plea that the suit did not lie, they did not take the precaution to keep their decrees 
alive, which they certainly should have done in the circumstances. The appellant 
was wiser and he must have the reward to which his care entitles him. 

The appeal will be allowed and the suit decreed with costs here and below. 


V.S: — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR JUSTICE KUPPUSWAMI AIYAR. 





Mahalakshmi Ammal and others .. Appellant 
U 
Subramania Chettiar and another .. Respondents. 


Limitation Act (IX of 1908), Schedule I, Article 182 (5)— Petition for execution not numbered or registered— 
If becomes one not in accordance with law—Order dismissing petition for default of prosecution—If a “ final order ” 
affording fresh starting point of limitation. 

The order admitting a petition for execution or directing it to be registered is an order to be pass- 
ed after the filing of the petition. If the petition was one in accordance with law when it was presented 
the fact that it was not registered or numbered cannot make it one not in accordance with law. But 
if the order of rejection was based on the fact that it was not one in accordance with law by reason 
of non-compliance with the provisions of Order 21 ; rules 10 to 14, Civil Procedure Code, then the 
petition would be not in accordance with law not merely because of the order but because it had 
not complied with the requirements of the law. The order is only an evidence of the fact that the 
petition was not in accordance with law. 

Sathappa Chettiar .v. Chockalingam Chettiar, (1940) M.W.N. 69 ; Chidambaram Chettiar v. Murugesam 
Pillai, (1939) 2 M.L.J. 671 : I.L.R. 1940 Mad. 60 and G. R. Naidu v. Venkataswami Naidu, (1939) 2 
M.L 


Chidambara Nadar v. Rama Nadar, (1937) 1 M.L.J. 453: LLR (1937) Mad. 616 (F.B.) relied 


Appeal against the order of the District Court of South Arcot at Cuddalore, 
dated 31st March, 1941 and passed in A. S. No. 245 of 1940 preferred against the 
order of the Court of the Subordinate Judge of Cuddalore dated 18th September, 
1940 and passed in E. P. No. 98 of 1939 in O. S. No. 41 of 1925. 

e ng a an KENA ANA 





MT Na aaa aana amangan aan aana aan 
I. (1914) 2 Ch. 68, 


* A. A. A. O. No. 313 of 1941, 


17th September, 1942. 
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C Padmanabha Aiyangar for Appellants. 

K Srinivasan for Respondents. 

The Court delivered the following 

Jupcmenr.—The appellants were the decree-holders in O. S. No. 41 of 1925 on 
the file of the Court of the Subordinate Judge of Cuddalore. Their execution 
petition was dismissed by the lower appellate Court on the ground that it was 
barred by limitation. The decree in this case was passed on 28th March, 1933. The 
first application for execution was filed on the 28th June, 1933. The judgment- 
debtor was committed to jail under an order passed on 8th July, 1933. A second 
application was filed on the 4th July, 1936. It was returned for amending some of 
the entries therein on the 8th July, 1936, but was re-presented on the goth July, 1936, 
with a prayer that the delay in re-presentation may be excused and praying for ten 
days more to comply with the requirements. The delay was excused and the time 

“was granted. Itwas re-presented on the roth August, 1936, and it had to be returned 
again as some of the defects pointed out were not rectified and ten days more was 
granted on the 18th August, 1936. On the 26th August, 1936, the defects were 
rectified but the petition was presented with an endorsement that it was not pressed 
and that the petition may be dismissed for the present. On the 28th August, 1936, 
the learned Subordinate Judge passed an order “‘rejected’’. ‘The application out 
of which this appeal arises was the petition filed on 26th August, 1939. It was 
contended for the judgment-debtor that the petition was barred by limitation 
inasmuch as the previous petition had been rejected on the ground that it was not 
pressed and without being numbered. 

The first Court held that the requirements had been complied with, that 
there were no defects, that it was only a case of default in prosecution of the appli- 
cation, that therefore there was a final order on a petition filed in accordance with 
law passed on the 28th August, 1936, on the previous application and that therefore 
this petition was in time. The learned District Judge on appeal held that the 
petition was not in time inasmuch as the previous application had been rejected 
without being numbered or admitted. 

The learned District Judge appears to have dealt with several applications 
of a similar character in which the orders passed on previously filed re-presented 
applications were claimed to be the fresh starting points of limitation and he has 
written a judgment in one of them and has referred in the judgment appealed 
against to that order as containing the reasons for his decision. He relies there on 
the decisions in Sathappa Chettiar v. Chockalingam Chettiar’, Chidambaram Chettiar v, 
Murugesam Pillai*, and G. R. Naidu v. Venkataswami Naidu® for the conclusion arrived 
at by him. He seems to be of opinion that these decisions support his view that 
when a petition is not numbered and is rejected, the order of rejection cannot be 
taken to be a final order passed on an application filed in accordance with law and 
cannot furnish a fresh starting point of limitation. In this case, as already pointed 
out above, the defects pointed out in the original application were rectified and the 
petition was dismissed not because of any defects in the petition as amended. As 
the petitioner did not press the application it was dismissed for default of prosecution. 
It is true that it was not registered and admitted by its being given a number. 

The decision in Sathappa Chettiar v Chockalingam Chettiar! has no application 
to the facts of this case. There their Lordships had to consider the effect of an order 
on an execution petition which was rejected without being registered on the attach- 
ment effected at the instance of the decree-holder prior to the filing of that petition. 
The question was whether under Order 21, rule 57; Civil Procedure Code, the 
dismissal of the petition terminated the attachment. It was found by this Court 
that as the requirements of Order 21, rules 10 to 14 were not complied with the 
petition was dismissed and His Lordship Justice Varadachariar referred to the 
rejection under Order 21, rule 17, as indicating that it was not a petition filed in 


1. (19040) M.W.N. 69. Mad. 60. 
2. (1939). 2 M.L,J. 671: LLR. 1949 3. (1939) 2 M.L.J. 864. 
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ments of Order 21, rules 10 to 14 were not complied with and the order of rejection 
was therefore considered to be an order passed on a petition which was not in 
accordance with law and hence the dismissal would not terminate the attachment. 
It cannot be taken to be an authority for the position that an order on a petition 
which was not numbered even though it be final in the sense that the Court cannot 
grant any further relief on that petition after the passing of that order, cannot 
amount to a final order on a petition filed in accordance with law for the purpose 
of Article 182, clause (5), of the Limitation Act. In that particular case it was 
a held that it was not an order passed on a petition filed in accordance 
witn iaw. 


The other cases relied on by the learned District Judge are all cases in which 
the order relied upon was an order of return and not any other final order by the 
Court apart from the order of return. 


In these circumstances, I do not think the fact that the petition was not numbered 
or registered is a circumstance from which it could be held that the petition was not 
one filed in accordance with law. The order admitting the petition or directing 
it to be registered is an order to be passed after the filing of the petition. If the 
‘petition was one in accordance with law when it was presented, the fact that it was 
not registered cannot make it one not in accordance with law. But if the order 
of rejection was based on the fact that it was not one in accordance with law by 
reason of non-compliance with the provisions of Order 21, rules 10 to 14, Civil 
Procedure Code, then the petition would be not in accordance with law not merely 
because of the order but because it had not complied with the requirements of the 
law. ‘The order is only an evidence of the fact that the petition was not one in 
accordance with law. In the order in question in this case it is not stated that 
the petition was dismissed because it was considered to be not in accordance with 
law. There is the positive fact that the defects pointed out had been remedied when 
the petition was re-presented, the petition was dismissed because the decree-holder 
did not want to prosecute the application and wanted the Court to dismiss it. In 
_ these circumstances, I find that the decisions relied on by the learned District Judge 
have no application to the facts of this case and that in this case the appellants had 
complied with all the requirements of law and the order dismissing it though it 15 
one for default of prosecution is a valid final order contemplated by Article 182 (5) 
of the Indian Limitation Act. Vide Chidambara Nadar v. Rama Nadar’. 

In the result, the order of the lower appellate Court is set aside and the execution 
petition is remanded to the first Court, namely, the Court of the Subordinate Judge 
of Cuddalore, for being proceeded with inasmuch as it is not barred by limitation. 
The first respondent will pay the costs of the appellants both here and in the lower 
appellate Court: Leave refused. l 

KS. ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr JUSTICE SOMAYYA. 


Poomalai Padayachi l .. Appellant* (Plaintiff). 
v. 
Annamalai Padayachi and others .. Respondents (Defendants). 


Vendor and vendee—Unpaid purchase money—Suit by vendee to recover possession——Decree passed on condition 
of payment of price—Validity—Sale by father—Consideration not passing—Son whether bound by sale. 

A vendee who has not paid the purchase money for the lands bought by him is entitled to a decree 
against the vendor for possession of such lands. The Court cannot make the decree conditional on 
payment of the purchase money nor can it decree payment of the price to the defendant in the 
_vendee’s suit. 

Velayutha Chetty v. Govindaswami Naicker (1910) I.L.R. 34 Mad. 543 and Krishnamma v. Mali, 
(1920) 38 M.L.J. 467 : I.L.R. 43 Mad. 712. relied on. 

Duty of Subordinate Courts to follow a direct decision of the Madras High Court in preference 
to decisions of other High Courts pointed out. i | 


1. (1937) 1 M.L.J. 453 :1,L.R. (1937) Mad. 616 (F.B.). ; 
* S, A. No, 1185 of 1942, + 48 f - 8th March, 1943. 
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Where a sale was effected by the father, no doubt in order to discharge an antecedent debt but 
ce eran neither paid any consideration for the sale deed nor undertook to discharge the prior debt 
01 the father, i 


. Held that the son of the vendor who was a minor at'the time of the sale could on attaining majority 
impugn the sale and recover possession of his share of the property sold. 

Appeal against the decree of the Court of the Subordinate Judge of T richinopoly 
in A. S. No. 213 of 1941 (A. S. No. 106 of 1940, District Court, Trichinopoly) preferred 
against the decree of the Court of the District Munsiff of Ariyalur in O. S. No. 538 
of 1938. 


K. G. Srinivasa Aiyar for Appellant. 
K. S. Destkan and K Raman for Responderits. 
The Court delivered the following 


JupGMEnT.—The plaintiff filed the suit out of which this second appeal arises 
for recovery of possession of certain properties on foot of a sale deed executed by the 
first defendant acting for himself and as guardian of his son the second defendant 
who was on the date of the sale a minor. The purpose of the sale was to discharge 
the debt which was admittedly due to one Subbaraya'Pillai. Subbaraya filed a suit 
and obtained a decree, but for some reason the decree is no longer alive. It is 
said that the decree was allowed to become barred. The plaintiff alleges that 
he was in possession for some time and that he lost possession later on. ‘Then he 
filed this suit for recovery of possession impleading both the father and son. Both 
the lower Courts have held that there was an intention to transfer the property 
and that the sale deed is a real transaction. They also repelled the plea of the 
defendant that there was a condition precedent to the sale deed coming into effect, 
namely, that it was only on payment of consideration that title was to pass. The 
result therefore seems to be that as decided by this Court in-Velayutha Chetti v; 
Govindaswami Naicken1, and Krishnamma v. Mali®, the plaintiff would be entitled to 
get an unconditional decree for possession. Both the Courts also found tha: no 
consideration was paid by the vendee. The lower Courts were requested to give 
effect to the unpaid vendor’s lien. The lower appellate Court passed a decree 
directing that the defendants were entitled to recover Rs. 500 if not paid within’ 
three months from the date of its decree by bringing the properties in question to 
sale in execution of this decree. In fact the learned Subordinate Judge gave a 
charge decree in enforcement of-the unpaid vendor’s lien. He also gave a decree 
for possession to the plaintiff. It is the decree that has been passed in favour of the 
defendants that is questioned by the appellant. 


Under similar circumstances when this Court was asked to give effect to unpaid 
vendor’s lien, it held in Velayutha Ghetti v- Govindaswami Naicken1 that no such decree 
could be passed, The learned Judges said, ; 

“The provisions of the Transfer of nie a A Act that the vendee after conveyance is entitled to 
possession and that the vendor has a statutory charge on the property for unpaid purchase money 
are clear and it is not competent to the Courts in a suit for possession by the vendee, to pass a decree 
for possession conditional on the vendee paying the balance of the purchase money.” 

The decision of the Allahabad High Court to the contrary was not followed. The 
same point arose for decision ina later decision reported in Krishnamma v. Mali? 
The headnote runs thus: 

“A vendee who has not paid the purchase money for the lands bought by him is entitled to a 

decree against the vendor for possession of such lands. The Court cannot make the decree conditional 
on payment of the purchase money nor can it decree payment of the price to defendant in the vendee’s 
suit.” 
The learned Judges pointed out, dealing with an earlier decision of this Court in 
Subramania Atyar v. Poovan® which was relied on before them that the reasoning in 
that case was canvassed at great length in Velayutha Chetti v. Govindaswami Naicken1 
and that the correct principle was laid down in the later case. They also pointed out 
that the principle in Velayutha Chetti v. Govindaswami Naiken {was really the principle 
nee 


I, Nee I.L.R. 34 Mad. 543. 712. 
a, (1920) 38 M.L.J. 467: IL.R. 43 Mad, 3- (1902) ILL.R. 27 Mad. 28. 


IT] SHEIK MEERA SAHEB v. MOHAMMED KYATHI SAHEB. 514 


involved in the decision of the Full Bench of this Court in Kandaswami Pillai v. Rama- 
swami Mannadi+ though the Full Bench decision related to a lease where the lessee 
would not make the payment undertaken by him by discharging a prior hypothe- 
cation debt due by the lessor and it was held that the lessee was entitled to an un- 
conditional decree for possession. The lower appellate Court was not under these 
circumstances entitled to travel beyond the decision in Krishnamma v. Mali? and 
to follow a decision of the Bombay High Court in Baslingawa v. Chinnava’, It is 
enough to say that the present case is on all fours with that which came up for 
consideration in Krishnammav. Mali?. It is not open to the lower Courts not to 
follow a direct decision of this Court and to rely upon what appeared to the lower 
appellate Court on some grounds of equity and follow a decision of another Court. 
This has been repeatedly pointed out and it is strange that even in these days the 
lower Courts are found to violate this principle and follow decisions of other High 
Courts. This cannot be too strongly condemned. 

There is one other question involved and that is whether the sale is binding on 
the share of the second defendant who was a minor on the date of the sale. The 
sale was one effected by the father in order to discharge what was undoubtedly an 
antecedent debt. But the vendee did not pay any consideration for the sale deed. 
Though the sale was a real transaction and therefore operative so far as the father’s 
share is concerned, it cannot be said to be binding on the son inasmuch as no 
consideration was paid by the vendee. It is not even a case where the vendee under- 
took to pay or discharge the prior debt of the father. But this is a case in which 
the amount is stated to have been paid at or before the date of execution, and the 
finding of both the lower Courts is that no money was in fact paid by the vendee 
at any time. If the money had been paid into the hands of the father then it 
might be that the creditor could urge that he was not bound to see to the application 
of the money and that he was satisfied with the existence of a prior debt for the 
discharge of which the sale to him was effected. As a result of the findings of the 
lower Courts the plaintiff is entitled to a decree for half the suit property and that 
without any condition attaching to it. That portion of the decree of the lower 
appellate Court which gives a decree to the defendants must be set aside. 

In the result I pass a preliminary decree for partition and possession of a half 
share to the plaintiff and remand the case to the trial Court for appointing a Com- 
missioner to divide the properties into two equal shares. A final decree will follow 
giving the plaintiff possession of the properties that are allotted to his half share. 
An enquiry as to the profits both prior and subsequent to the suit will be held and 
the result incorporated in the final decree. In the circumstances of the case I direct 
each party to bear his own costs throughout. l >o 

~ Leave to appeal is refused. 


B. V.V. —— Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 


Sheik Meera Saheb and another .. Appellants 
; v. 
Mohammed Kyathi Saheb .. Respondent. 


Madras High Court Civil Rules of Practice—Rule 195, clauses (3) and (5)—Second application for copy of 
printed judgment in first Court for production in abpeal—Maintainability. ; 

There is nothing in the Civil Rules of Practice prohibiting a second application in the first Court 
for a copy of the printed judgment for production in the appeal. Nor is there anything in the circulars 
or orders of the High Court to that effect. It is not open to the first Court to say that it would not 
entertain a second or third or later application for such a copy. It is the duty of the trial Court to 
give the printed judgment leaving it to the appellate Court to excuse the delay in producing the 
printed judgment. 

_ Ramanuja Iyengar v. Narayana Iyengar, (1895) I.L.R. 18 Mad. 374 and Berumull Sowear v. Velu- 
gramani, (1942) 1 .M.L.J. 372 relied on. 


1. (1918) 36 M.L.J. 313: I.L.R. 42 Mad. 712. 
203. 3. (1931) I.L.R. 56 Bom. 556. 
2. (1920) 38 M.L.J. 467: IL.R. 43 Mad, 
* A, A, A, O, No. 30 of 1943. 17th September 1943, 
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Appeal against the order of the Court of the Subordinate Judge of Tenali, 
dated 24th August, 1942 and passed in A. S. No. 49 of 1942 preferred against the 
order of the Court of the District Munsiff of Repalle in E. A. No. 610 of 1940 in 

O. S. No. 265 of 1931. ; 


K. Krishnamurthi for Appellants. 
V Subramanyam for Respondent. 


The Court deliveréd the following 

JupemMENT.—In this case an order was passed by the District Munsiff on an 
application under Order a1, rule 2, Civil Procedure Code. An appeal was filed 
with a certified copy of the decretal order and a manuscript certified copy of the 
judgment was also filed. It would appear that printed copies of the judgment 
were also applied for in the trial Court and that the application was dismissed as the 
printing charges were not paid within seven days after they were called for. Along 
with the appeal memorandum, the appellant presented an application for dispensing 
with the production of printed copies, undertaking to file them later on. The 
application was granted ; the appeal was taken on file and numbered and notice 
went to the respondents. When with a view to fulfil the undertaking given to the 
appellate Court the appellant went to the trial Court and asked for printed copies 
of the judgment, he was met with opposition. A note was made on the copy 
application evidently by some clerk that under rule 135, clauses (3) and (5) of the 
Civil Rules of Practice and Circular Orders of the High Court, a second application 
for a copy of the printed judgment could not be made. Thereupon notice was 
given to the opposite party who naturally opposed the grant of the application. 
The District Munsiff heard arguments and dismissed the application, holding 
that it did not lie. When the appeal was taken up for arguments by the lower 
appellate Court, this difficulty was mentioned but instead of having the judgment 
printed in the appellate Court if it was felt necessary, the appellate Judge held that 
because the appellant had undertaken to produce printed judgments and that 
was not done, the appeal ought to be dismissed. This is really technicality with 
vengeance. The order is wholly indefensible. There is nothing in the Rules of 
Practice prohibiting a second copy application and the respondent’s advocate 
was not able to show me any Circulars or orders to this effect It was not open 
to the District Munsiff to say that he would not entertain a second or third or later 
application. It was his obvious duty to give the printed copy leaving it to the 
appellate Court to excuse the delay in producing the printed judgment. The 
appellate Court in this case granted time to the appellant to produce printed copies 
of the judgment of the trial Court and this means that the delay in producing printed 
copies was excused. The appellant was disabled from fulfilling the undertaking 
given to the appellate Court to produce printed copies by the curious attitude 
taken by the District Munsiff. An application to restore the first copy application 
to file is permissible in proper cases—see Ramanuja Iyengar v Narayana Iyengar+ and 
Bermull Sowcar v Velugramani?. In these cases the first copy application was 
dismissed for not supplying copy stamps in time and later on, an application was 
made to restore the first application and to grant copies. Copies were granted and 
appeals were filed with those copies. If time for filing the appeals had been calculated 
treating the second application as an independent one, the appeals would have been 
barred. In both the cases the Court (Best and Subramania Ayyar, JJ. inthe 
first case and Patanjali Sastri, J., in the other case) held that the appeals were in 
time and that the second application might in proper cases be treated as a con- 
tinuation of the first one. It was never doubted that a second application could be 
entertained and copies granted thereon. It is a travesty of justice for the first 
Court to deny the appellant a printed copy and for the appellate Court to dismiss 
the appeal on the ground that printed copies were not produced. ‘Courts are in 
existence to do justice to the parties and not to dismiss appeals on such grounds. 
Rules which are designed to promote efficient and good hearing of appeals are- 


I, (1895) LL.R, 18 Mad. 374. 2. (1942) 1 M.L.J. 372, 
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grossly abused as they have been done in this case, The appellate Judge might 
have ordered printing to be done in his Court and to dismiss an appeal under 
such circumstances betrays utter disregard of his duty. Order 41, rule 1, Civil 
Procedure Code clearly gives the appellate Court power to dispense with the pro- 
duction of a copy of the judgment. Only the production of the decree copy is 
compulsory. 

I reverse the decree of the lower appellate Court and remand the appeal to it 
for disposal. The certified copy of the judgment of the first Court has been printed 
by the appellate Court for the purposes of this second appeal and this will be utilized 
for the appeal and the appellant will not be asked to produce any other copy. Costs 
ofall the Courts will abide and be provided for by the lower appellate Court. 

K.S, — Decree reversed and appeal remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr Justice KUPPUSWAMI AIYAR. 





M. Venkatarama Ayyar .. Appellant® (Defendant) 
v. l 
A. Rangaswamy Ayyar .. Respondent (Plaintiff). 


Easement—Adjacent owners—Understanding regarding lay out of pathway on particular plots— 
Failure by one party to fulfil his part of the contract—Suit to Ee a performance—-No substitution permissible 
tn the matter f pathway—Mandatory injunction—Cannot be granted without substantial damage. ` 
Where two adjacent ownérs of land agreed between themselves that they should have access to a 
common main road and that a pathway should be laid passing through the plots belonging to one of 
them, the defendant and the plaintiff sued the defendant for not keeping his part of the contract 
and for removal of a shed built by the defendant on the portion earmarked for the proposed 
pathway, on the questions (1) whether a different portion other than the one mentioned in the con- 
tract could be allotted for the purpose of the pathway and (2) whether there was substantial damage 
or injury caused to the plaintiff by the construction of the shed to justify the grant of a mandatory 
injunction, f 
Held that it was not open to the defendant to claim that he would be entitled to allot another 
pathway over another land of equal area in the place of the promised one. 
There is'mo provision in the Easements Act in the case of easements of grant enabling the servient 
owner to substitute a new pathway in the place of an old one. _ 
Dhundiraj Balakrishna v. Ramachandra Gangadhar (1922) I.L.R. 46 Bom. gio followed. 


Held, further, that in the absence of any real injury or ‘substantial damage to the plaintiff 
caused, there could be no mandatory injunction as prayed for to remove the shed. - 


Appeal against the decree of the Court of the Subordinate Judge of Dindigul 
dated 29th November, 1941 and passedin A. S. No. 112 of 1940, preferred against 
the decree of the Court of the District Munsiff of Kodaikanal in O. S. No. 4 of 1940. 

K S Sankara Aiyar and M Sundaram for Appellant. 

M. S. Venkatarama Aiyar for Respondent. 

The Court delivered the following 

Jupement.—Defendant is the appellant and this second appeal arises out of a 
suit filed by.the plaintiff for an injunction directing the defendant to remove a 
motor shed and a latrine in a portion of the land belonging to the defendant set 
apart for use asa common road. ‘The property in dispute is situated in Kodaikanal. 
The plaintiff, the defendant’s father and four others owned six adjacent plots in 
that area. They are marked as plot Nos. 1, 2, 3, 4, 5 and 6 in Ex. D. Plaintiff 
is the owner of the plot marked 2 and the defendant’s father was the owner of plot 
marked 3. The plan attached to Ex “E” is a plan of plots Nos. 1, 2 and 3 and a 
portion of plot No. 4 in which the portion in dispute is marked out. The original 
understanding was that all these six owners should have access to both Bear Shola 
Road and to Vilpatti Road to the north-east of these plots and it was agreed that a 
road leaving from Bear Shola Road to Vilpatti Road should be laid through these 
six plots. ‘The plaintiff’s case was that the plot marked “‘STQA ” in his plot and 
that marked “ AQYJ” in plot No. 3 which belonged to the defendant’s father 
as shown in the plan attached to Ex. E were to form portions of the road agreed 
to be laid connecting Bear Shola Road with the Vilpatti Road. The owners of 


* S. A. No. 20 of 1942. 25th February, 1943. 
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plots Nos. 4, 5 and 6 were able to get, by making other purchases, access to Vilpatti 
Road and therefore they did not reserve in their plots the requisite portion of the ` 
road that was to connect Bear Shola Road with Vilpatti Road. Consequently the’ 
plaintiff also thought that his portion of the road need not be set apart and that he 
could use it as part of his compound. But the defendant was not able to have 
access from any road to his plot No. 3 and so he removed the obstruction placed 
by the plaintiff at the place marked “ AQ”. The plaintiff thereupon filed a suit, 
O. 5. No. 3 of 1935 for an injunction restraining the defendant from using the 
portion of his land marked “STQA ” for going to his plot No. 3 and for directing 
him to replace the obstruction removed by him. His case was that he was not 
bound to allow the defendant to make use of that piece of land as a road inasmuch 
as the defendant as heir of his father had not kept his part of the contract by keeping 
the portion marked “AOYJ” as a road. He had already built thereon a motor 
shed and a latrine—the two buildings which are in this litigation sought to be re- 
moved, During the course of the trial in O. S. No. 3 of 1935 the defendant stated 
that he had always been willing to keep the contract and that he was prepared 
either to remove the motor shed and latrine or to set aside apart a sufficiently wide 
portion of the land to the north of the motor shed to enable the plaintiff to pass to 
any road which might be opened in plots 4, 5 and 6 for the purposes of having an 
access to Vilpatti road. The first Court dismissed the suit, but on appeal the learned 
Subordinate Judge modified the decree by adding a declaration that the defendant 
therein was liable to permit the southern portion of his plot No. 3 set apart under 
Ex. I and D therein for the purpose of a road. Though the defendant during the 
course of the trial offered to remove the motor shed and the latrine, he did not do so. 
Hence-this suit for removal of the two buildings. The defendant contended that 
he was not bound to remove them as there was no road in plots Nos. 4, 5 or 6 to 
which this road could lead and that therefore the plaintiff was not entitled to the 
injunction claimed. He also stated that he had always been willing to allot enough 
space in his plot to connect the plaintiff’s plot ‘ STQA” with the pathway in 
plot No. 4 if the plaintiff succeeded in getting a common pathway open in plots 
Nos. 4 5 and 6. The first Court dismissed the suit on the ground that the suit 
was barred by limitation as there was no fresh cause of action. On appeal the 
learned Subordinate Judge of Dindigul decreed the suit with costs giving two 
months’ time to the defendant to remove the superstructure. He found that the 
suit was not barred by limitation and that the road had been recognised in the 
suit of 1935 and decreed the suit. Hence this appeal. 


It is not pleaded before me that the suit is barred by limitation. All that has 
been urged for the appellant is (1) that there has been no substantial damage or 
injury caused to the plaintiff to justify the grant of a mandatory injunction and 
(2) that the defendant is entitled to -llot another portion of his property adjoining 
the motor shed on the north to enable the plaintiff to pass through it to plot No. 4 
and that consequently he is not entitled to the injunction claimed. 


_ So far as the second point is concerned, I do not think it is open to the defendants 
to ask the plaintiff to accept a substituted plot to go to plot No. 4. . This is a case 
of an easement by grant. As pointed out in Dhundiraj Balakrishna v. Ramachandra 
Gangadhar', there is no provision in the Easements Act enabling the servient owner 
to substitute a new pathway in place of the old one. Reference was also made 
therein to the decision in Deacon v. The South-Eastern Railway, Co.,2 in which it was 
pointed out that a right of way once defined cannot be altered and that the dominant 
owner was entitled to exercise his strict rights unless he can be induced to consent to 
a way of deviation. The case in Selby v. Nettlefold® cited for the appellant has no 
application to the facts of this case. There a party who had a right of way was 
using a deviation over the land of the servient owner when there was an obstruction 
and the question for consideration was whether the purchaser from- the servient 
owner could obstruct the former from exercising his right to pass over the deviation. 
ee a a a aa a aa 

1, (1922) I.L.R. 46 Bom. gro. 3. (1873) 9 Ch. App. III. 

2. (ga 61 L.T. 377. 
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It was observed there that it will be open to him to substitute another deviation 
in the place of the deviation used by the plaintiff. That case therefore has no 
application to the facts of this case. The case reported in Nuddea Mills Co., Lid. v. 
Sidheswar Chatterji! relates to the case of a municipal highway. I therefore find 
that it is not open to the defendant to claim that he willbe entitled to allot another 
pathway over another land of equal area in the place of his one. 


Then the only other question is whether any substantial damage has been 
caused to the plaintiff to justify the grant of a mandatory injunction. It is common 
ground that this pathway was reserved to enable the owners of these various sites 
to have access to Bear Shola Road and to Vilpatti Road and it is in evidence that 
there is now no pathway reserved or set apart in plots Nos. 4,5 and 6. Asa matter 
of fact the plan shows that there is a compound wall right up to “‘ YJ ” to the west 
of plot No. 4in Ex. “ E.” It will not hence be possible to use pathway over “ AQYJ” 
to go to Vilpatti Road. But then that cannot deprive the plaintiff of the right of 
way over the plot in question already acquired under the original grant. Itis only 
to a length of 52 links out of total length of r82 links that there has been this obstruc- 
tion by the construction of the latrine and motor shed in 1925. I am unable to see 
-how any real or substantial damage is caused to the plaintiff by allowing the motor- 
-shed and the latrine to exist at the end of the cul-de-sac. Ifthe pathway at its one 
end, namely, “YJ” had not been obstructed by a wall there, it might be used for 
going to plot No. 4. But when that has been blocked I am not able to see what 
real damage the plaintiff is likely to suffer by the presence of the shed and latrine. 
-But if at any time in the future the wall “‘ YJ ” is removed or any pathway is opened 
in plot No. 4 then they would be an obstruction and the plaintiff will be entitled 
to have the motor-shed as well as the latrine removed. I therefore think that it will 
be enough if the plaintiff’s right is preserved by giving him aright to have the 
motor-shed and the latrine removed as soon asa pathway is opened in plot No. 4 
in continuation of the pathway ‘‘ AQYJ ” in the plan annxed to Ex. E or as soon 
as the wall ‘YJ’? (which it is admitted does not belong to the defendant) in the 
said plan is removed, and it becomes possible for the road over ‘‘ AQYJ ” to be 
used to go to plot No. 4. It will be open to the plaintiff to execute this decree as 
soon as any of the events mentioned above happens. Subject to this modification, 
the decree of the lower appellate Court is confirmed. The appellant will pay 
the respondent the costs of this appeal. 

Leave to appeal is refused. 


K.C. . i — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KUPPUSWAMI AYYAR. 


Marimuthu Pillai .. Appellant* 
v. 
Abdul Ganni Rowther and another .. Respondents. 


Limitation Act (IX of 1908), Schedule IT, Article 182 (5)—Petition to execute decree for past and future 
profits—Court-fee not paid in respect of future profits—Application in accordance with law—Order thereon would 
‘furnish starting point of limitation—Non-numbering and non-admission of petitions—Effect. 

A petition to execute a decree for past and future profits passed on 7th December, 1933, was 
.filed on 24th February, 1934, without paying the court-fee on the relief in respect of future profits. 
It was returned for certain corrections to be made and for payment of proper court-fee. It was 
re-presented with the necessary corrections but without the .court-fee as it was contended that no 
court-fee was payable. The matter was posted to be heard in Court and was finally dismissed for 
, default on 27th April, 1934. Another execution petition was filed on 26th April, 1937; for the very 
same reliefs as in the prior one and without payment of court-fee as on the prior occasion. There 
was a similar return for correction, a re-presentation and a posting beforeCourt for orders as to payment 
of court-fee. The Court aera re an order on gth July, 1937, that court-fee was payable and 
gave the petitioner time till 2oth July, 1937, for its payment. The court-fee was not paid and the 
petition was dismissed on 20th July, 1937. When a fresh execution petition was filed on 2oth July, 
„1940, the judgment debtors contended that it was barred by limitation inasmuch as the two 
prior ‘petitions were not in accordance with law as the requisite court-fee was not paid and that 
“therefore the orders passed on them could not furnish any fresh starting point of limitation. 
I A 

1 ALR. 1929 Cal. 33. 
* A. AA O, No. 287 of 1941. 17th September, 1942, 
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Held, that the payment of the court-fee in such a case was a condition precedent only to the 
‘granting of the relief concerned but not to the filing of the applications for such a relief and that - 
hence the prior execution applications were in accordance with law even though the court-fee was not 
‘paid on them and the orders thereon would furnish fresh starting points of limitation. 


Held, further, that the fact that the two petitions were unnumbered and therefore not admitted 
could not by reason of their subsequent rejection be considered to be applications not in accordance 


with law. 

Appeal against the order of the Court of the Subordinate Judge of Kumbakonam 
dated 27th March, 1941, and made in A. S. No. 86 of 1940, preferred against tne 
order of the Court of the District Munsiff of Valangiman at Kumbakonam dated 
24th September, 1940 and made in E. P. No. 446 of 1940 in O. S. No. 309 of 1990. 


S. Panchapagesa Sastri and M. R. Narayanaswami for Appellant. 
K. S. Destkan for Respondents. 
The Court delivered the following 


| Jupcment.—The appellant was the decree-holder in O. S. No. 309 of 1930 
on the file of the District Munsiff’s Court of Valangiman at Kumbakonam. He had 
obtained a decree for past and future profits on the 7th December, 1933. He filed 
a petition to execute the decree on the 24th February, 1934, without paying the 
court-fee payable on the relief claimed in respect of the future profits; but he had 
included in it the claim in respect of the past profits also. It was returned on the 
28th February, 1934, for complying with certain defects and also for payment of 
the court-fee. The defects were complied with but the court-fee was not paid. 
The appellant’s contention was that no court-fee was payable. The petition was 
therefore posted to be heard in Court on 16th April, 1934. The vakil happened to 
be absent and the petition was dismissed for default on the 27th April, 1934. Another 
execution petition was filed on the 26th April, 1937, for the very same reliefs which 
were prayed for in the previous application but without payment of court-fees in 
respect of the claim for future profits. That application also was defective and 
was returned. ‘The defects were complied with and the petition was posted to the 
23rd June, 1937, for being heard on the question whether any court-fee was payable 
in respect of the claim for mesne profits or not. The Court pronounced an order 
on the gth July, 1937, that court-fee was payable and gave the appellant time till 
the 2oth July, 1937, for payment of the same. The court-fee was not paid and the 
petition was dismissed on 20th July, 1937. The execution petition out of which 
the present appeal arises was filed on the goth July, 1940. The judgment-debtors 
contended that the petition was barred by limitation and that the orders on 
the two prior applications would not furnish any starting point of limitation. 


The first Court held that they were applications made in accordance with 
law and the orders dismissing those applications would afford a fresh starting point 
of limitation and that the petition was in time. The lower appellate Court on an 
appeal filed by the judgment-debtors found that the two prior petitions were not 
in accordance with law as the requisite court-fee was not paid and ‘therefore the 
orders passed on them cannot furnish any fresh starting point of limitation to the 
decree-holder. He accordingly dismissed the petition. Hence this appeal. ` 


The learned Subordinate Judge relies upon a decision of the Judicial Comi- 
missioner of Sind reported in Lakshmichand v. Gokuldast. It is no doubt a case 
directly in point, but I do not think he was justified in following that decision when 
decisions Qf this Court and of the Bombay High Court have held to the contrary. 
It is not the respondents’ contention that the petitions were not in accordance with 
law on any other ground than that court-fee payable in respect of the portion of 
the claim for future mesne profits had not been paid. All that section 11 of the 
Court-Fees Aet states is: ; ; 

“The decree shall not be executed until the difference between the fee actually paid and the fee 


which would have been payable had the suit comprised the whole of the profits or amount so decreed 
shall have been paid to the proper officer.” A 







+ d 
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Alagirisami Naidu v. Venkatachalapathi Iyer! held that a similar provision in a decree 
as regards the payment of a sum of money before execution could be allowed, cannot 
be said to be a condition precedent to the filing of the application and that an 
execution petition filed for a relief which could not be granted till the money was 
paid was a proper application in accordance with law even though the condition 
had not been fulfilled. The decree in that suit ordered, 

“that the plaintiff do recover the sum of. . . against the defendants 1, 2 and 3 and the 
hypothecated property.” : 
and it further ordered, “that the plaintiff is not entitled to execute the decree till 
the fifth defendant’s hypothecation is discharged by him.” A petition to execute 
the decree passed against the defendants 1, 2 and 3 was filed before the fifth defen- 
dant’s hypothecation was discharged by him. It was dismissed. A subsequent 
petition was filed and it was urged that that petition was not barred by limitation 
by reason of the filing of the prior petition. It was contended that the prior appli- 
cation was not one in accordance with law because the fifth defendant’s hypothe- 
cation deed had not been discharged and the decree against defendants 1, 2 and 3 
could not be executed till payment of the same as per the terms of the decree. Their 
Lordships following the decision in Syed Hussain Sahib Rowther v. Rajagopala Mudaliar?® 
held that it was only a condition precedent to the execution of the decree and not 
for the filing of a petition to execute the decree and it was therefore one in accordance 
with law. In Syed Hussain Sahib Rowther v. Rajagopala Mudaliar? also it was observed 
that if a decree could be executed only on the fulfilment of a condition and 
that was not fulfilled at the time when the execution petition was filed, it did not 
mean that the petition filed without fulfilment of the conditions was not one in 
accordance with law. 

The case reported in Ramaswarni Ayyan v. Seshayyangar® is a stronger case. There 
the execution petition was stamped with ari one anna stamp instead of with an eight 
annas stamp. Their Lordships held that the insufficiently stamped application 
was one in accordance with law and saved limitation. Here the complaint is 
that in the two prior applications the court-fee should have been paid in respect 
of the.claim for mesne profits and that if it should be considered to be a court-fee 
payable on the petition the non-payment of it will not make it one not in accordance 
with law as per the decision in Ramaswami Ayyan v. Seshayyangar®. The learned Sub- 
ordinate Judge before whom this was quoted distinguished it on the ground that 
the facts of the case were not fully reported and that it was not known whether the 
decree-holder did not pay the deficient court-fee after filing the execution petition. 
The facts of the case are stated in the report’and I am notable to see why the learned 
Judge should have thought that the deficient court-fee might have been paid 
subsequent to the filing of the execution petition. If it had been paid no such 
question could have arisen, for it is open to the party to pay the court-fee later on 
on a date to be fixed by the Court. As a matter of fact these two petitions were 
posted before the Court for hearing arguments on- the question whether court- 
fee was payable or not. i ; 

The Bombay High Court also held with regard to a similar condition precedent 
to the execution of the'decree that payment was a condition precedent to the granting 
of the relief but not to the making of the application. (Vide Nathubhai Kasandas v. 
Pranjivan Lalchand*.) 

I do not think in the face of these decisions the learned Subordinate Judge was 
justified in relying upon the decision of the Assistant Judicial Commissioner in 
Lakshmichand v. Gokuldas® and finding that the petitions were not in accordance 
with law. : : 

It is urged for the respondent that these two petitions were unnumbered and 
therefore not admitted and consequently must be considered by reason of the 
rejection of those applications to be petitions not in accordance with law. For this 
reliance is placed on the observations in Sathappa Chettiar v. Chockalingam Chettiar®. It 


I. (1907) 17 M.L.J. 566 : I.L.R. 31 Mad. 77. 4: (1909) I.L.R. 34 Bom. 189. 
2. (1906) I.L.R. 30 Mad. 28. 5. A.LR. 1937 Sind 108, 
3. (1883) I.L.R. 6 Mad. 181. 6. (1940) M.W.N. 6g. ° 
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is true Mr. Justice Varadachariar refers to the fact that the petition was unnumbered, 
but that is only an incidental reference. The finding in that case was that in the 
execution petition in question some of the requirements of Order 27, rules 10 to 14 
had not been complied with and therefore the petition was not one in accordance 
with law. The order of rejection was construed as being an order passed under 
Order 21, rule 17 (2), on the ground that the petition was not one in accordance 
with law as the requirements of Order 21, rules 10 to 14 weré not’complied with. 
It is significant that Mr. Justice Varadachariar pointed out in that case that the 
endorsement that sale papers had not'been filed was incorrect as the records indicated 
that they had been filed. He also indicated that the other defects which resulted 
in -the dismissal of the petition were defects connected with the requirements of 
Order 21, rules ro to 14. This decision has to be considered with reference to the 
facts of that case and cannot be taken to mean that in all cases where an execution 
petition is dismissed without being numbered it should be taken to be a decision 
that the-petition was not oné in accordance with law. There His Lordship had to 
construe the effect of an order of dismissal of an execution petition on an attachment 
before judgment and the Court had to find whether the petition was one in accord- 
ance with law as it is only a dismissal for default of a petition which is in accordance 
with law that would have the effect of terminating the attachment. E 


The learned counsel for the respondents refers to an unreported judgment in 
C. M. A. No. go of 194.1* in support of the position that an unregistered application 
cannot be said to be an application in accordance with law. There their Lordships 
had to consider whether an order on a petition which was returned for carrying out 
certain amedments but which was not re-presented in time and was re-presented 
long after with a petition for excusing the delay would be a final order ona petition 
filed in. accordance with law which would furnish a fresh starting point of limitation 
for a petition which was filed along with the original petition when it was re-presented 
and they held that it did not furnish a fresh starting point of limitation. There it 
was not the non-numbering nor the non-admission thatwas the ground for holding 
that it was not one in accordance with law. It is the final order on the petition 
that will give the starting point of limitation: ‘There was no final order on the 
previous application because there was only an order returning the petition for 
carrying out certain amendments. The petition was not re-presented in time. 
It is true it was re-presented later with a petition to excuse the delay. But that 
petition was dismissed. Therefore the petition was not one that could be considered 
to be before the Court. It is true that there was an order rejecting the petition on the 
ground that the petition to excuse the delay was disallowed. But then that order 
meant that the Court refused to look into the matter or act on it because it was not 
properly before the Court. The order rejecting the petition was not an order on the 
petition but was an order refusing to look into the petition. I therefore donot 
think that the decision in that case has any application to the facts of this case. 


In the result, the order of the lower Court is set aside and the petition is remanded 
to the first Court for being proceeded with in accordance with law as it is in time 
and is not barred by limitation. The respondents will pay the appellant’s costs 
both here and in the lower appellate Court. Leave refused. oer 

V.S. —— Appeal allowed and case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice LAKSHMANA Rao AND MR. JUSTICE HAPPELL. 
Pakira Pujari .. Prisoner t (Accused). |. 


Criminal Procedure Code (V of 1898), sections 526 (8) and (9) and 537—Intimation of intention to apply 
Jor iransfer—Scope of discretion of Sessions Fudge to refuse an adjournmen —Refusal.of adjournment on erroneous 
ground—No prejudice to accused and no failure of justice—Refusal of adjournment is a mere irregularity cured by 
Section 537—Trial not vitiated by the error. poe 

During the trial of the accused for murder, an objection to the admission under section 33, Evidence 
Act, of certain evidence givén at the preliminary inquiry was overruled.” The accused ‘thereupon 


* Since reported in (1942) 2 M.L.J. 768. 
f Referred-Trial No. 51 of 1943. 29th April, 1943. `` 
(Cr. Appeal No. 178 of 1943). Sa i 
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intimated his intention to apply to the High Court for transfer of the case and asked for an adjourn- 
ment. The Sessions Judge refused to adjourn the trial on the ground that the accused had already 
had a reasonable opportunity of making the application and had failed without sufficient cause to do 
so. On appeal from the conviction it was contended that the proceedings were vitiated by reason 
of the refusal of the adjournment in contravention of section 526 (8), Criminal Procedure Code. 


Held, that the order of the Sessions Judge refusing the adjournment was clearly wrong and appeared 
to have been made under a misapprehension of the ground on which it was sought to be made. It was 
the admission of the evidence under section 33 of the Evidence Act that gave rise to the mbtmation 
of the intention to apply for transfer and the intimation was given as soon as the objection to the 
reception of the evidence was overruled. Hence the accused could not have made an earlier appli- 
cation for transfer on such a ground. If the accused had suffered any prejudice by reason of the 
admission of the evidence under section 33, Evidence Act, the conviction would have to be set aside 
and retrial ordered. In the matter of granting an adjournment, a Sessions Judge has, unlike a magistrate 
a discretion, ever since the enactment of sub-section (g) of section 526 by the Amending Act of 1923. 
He is empowered to refuse an adjournment, if, in his opinion, the application could and should have 
been made at an earlier stage. Hence it was manifestly impossible to contend that by forming a 
wrong opinion the Sessions Judge had infringed a mandatory provision of the Code and committed 
an error which could not be cured by the provisions of section 537. As the wrong opinion and the 
consequent refusal to grant an adjournment had not occasioned a failure of justice the trial was not 
vitiated by the error. 

Trial referred by the Court of Session of the South Kanara “ Division for con- 
firmation of the sentence of death passed upon the said prisoner in C. C. No. 38 of 
1942 on 10th February, 1943 and appeal by the said prisoner against the said 


sentence of death passed upon him. 


M. Santhosh for Accused. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The Judgment of the Court was delivered by 


- Happell, 7.—The appellant has been convicted by the learned Sessions Judge 
of South Kanara for the murder of a certain Poovu Hengsu on the 17th of July last, 
and has been sentenced to death. ; 


` Poovu Hengsu was the elder sister of the accused’s mother, and so his aunt. 
She was undoubtedly murdered in the middle of the day on the verandah of her 
house. The medical evidence is that she had been strangled to death and had 
received other-injuries—a contusion on the left side of the chin and a contusion 
covering the whole of the left cheek; under which the left superior maxilla and 
the lower jaw were fractured. Poovu Hengsu had been in the habit of going to 
Bombay to visit relatives and five or six years ago she had gone there for two years, 
leaving the accused’s mother in charge of her house in Haleyangadi. During her 
absence the accused’s mother failed to pay the rent to the landlord, and on her 
return she removed the accused and his mother from the house. After this episode 
they were on bad terms, and on the occasion of a marriage in Poovu Hengsu’s house 
a few months before her death the accused and his mother were not invited. There 
is no reason to distrust the evidence on these points, but it cannot be regarded as 
evidence which proves as motive. If, however, it was the accused who killed 
Poovu Hengsu, his ‘attack on her is not entirely unexplained. ; 


The evidence from which the learned Sessions Judge has drawn the inference 
that it was the accused who murdered the deceased'woman is that of three witnesses 
who gave evidence as P. Ws. 2, 3 and 4. P. W. 2 is a fisherwoman by caste and 
calling and she lives in a house about forty yards from the house in which the deceased 
was residing. Her evidence is that sometime before noon on the 17th of July 
Pqovu Hengsu had come to her house to get some feeding stuff for her buffalo. 
Soon afterwards, a little after noon, the witness herself set out to go to a tank beyond 
Poovu’s house by way of Poovu’s yard. Before she got to the yard she heard’ what 
she calls “a sound of beating from her chavadi,”’ and through the open door in the 
fence she saw “someone like a man” and cried out “‘ thief, thief.” Her cries 
brought P. W. 3 and his‘sister, Dugge, and the witness, P. W. 4 to the spot. The 
houses of P. Ws. 3 and 4 are respectively about forty and seventy yards distance 
from the house of the deceased: P. W. 3 and his sister first reached P. W. 2, and 
al] three then went up to the railings of the decéased’s chavadi, and looked in. 
They saw Poovu Hengsu lying motionless on the ground and the accused standing 
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beside her. P. W. 4 came up a little later and saw what the other witnesses had 
seen. None of the witnesses spoke to the accused. P. W. 2 withdrew to her house 
and P. W. 4 and Dugge to P. W. 3’s house. P. W. 3 went for the Village Munsiff 
who lived not far away but found that he was out. He returned and immediately 
after his return all the witnesses saw the accused leave the deceased’s chavadi. 
P. W. 3 ultimately found the Village Munsiff at the Panchayat Court at 3 P. M. 
and made the statement—Ex. 'C—to him. The Police arrived that evening and 
the accused was arrested on the 19th of July. When arrested he was wearing a 
Shirt which was proved to be stained with human blood. 

_ P. W. 3’s statement to the Village Munsiff is less detailed than the evidence. 
He stated merely that hearing cries of “thief, thief” he ran up and that ‘‘just 
then Pakira (the accused) . , . came out from inside the house of the said Poovu 
Hengsu and went away. The said Poovu Hengsu is fallen on the ground.” The 
witnesses, however, are disinterested witnesses, and they gave their stories to thé 
police early the next day. There is no reason to doubt that they did see the accused 
standing by the body of the deceased.. The learned Sessions Judge was of opinion 
that the only inference which could- be drawn from the evidence of P. Ws. 2 to 4 
was that the accused was responsible for her death. He has not, it should be 
mentioned, taken into account the evidence of P. W,3’s sister, Dugge, given at the 
preliminary enquiry and received as evidence in the Sessions Court under section 33 
of the Evidence Act. Her evidence does not differ in any material particulars from 
that of P. Ws. 2 to 4. Learned counsel for the accused has raised a question of 
law which will be considered in a moment. As far as the facts are coricerned, the 
sole question is whether the only reasonable inference that can be drawn from the 
circumstances established by the evidence is that the accused was responsible for the 
death of Poovu Hengsu. In considering this question it is important to note that 
P. W. 2, “heard a sound of beating,” that she and the Sub-Inspector of Police are 
clear that no one could hide in the chavadi or get out of it and the yard without 
being seen, and that the accused ‘made no report of the death of his aunt and has 
never given any explanation of his presence beside the body immediately after 
P. W. 2 had heard the sound of beating. In his statements both at the preliminary 
enquiry and at the trial he said that he knew nothing and denied that he was present. 
The evidence that he was seen standing by the body is plainly true, and we must 
agree with the learned Sessions, Judge that the only inference which can be drawn 
is that the accused was responsible for the death of Poovu Hengsu. 


. It is argued by learned counsel for the accused that the proceedings are vitiated 
by reason of the fact that the learned Sessions Judge refused an adjournment, in 
spite of an intimation by the accused that he intended to apply to the High Court 
for a transfer of the case, in contravention of the mandatory provisions of section 
526, clause 8, Criminal Procedure Code. The Public Prosecutor in his opening 
address intimated that he proposed to ask.the Court to admit the evidence given 
at the preliminary enquiry of P. W. 3—a woman named Dugge, the sister of a 
witness—under section 33 of the Evidence Act on the ground that she was in an 
advanced stage of pregnancy. Counsel for the accused objected to the proposal 
and when the Court overruled the objection and directed that the evidence should 
be received under section 33 intimated that he intended to apply to the High Court 
for a transfer of the case and asked for an adjournment. The learned Sessions 
Judge refused to adjourn the trial under clause g of section 526, Criminal Procedure 
Code,on the ground that the accused had already had a reasonable opportunity of 
making the application and had failed without sufficient cause to take advantage of 
it. The order of the Sessions Judge was clearly wrong and appears to have been 
made under a misapprehension of the ground on which it was sought to make the 
application. It was the admission of the évidence of Dugge under section 33 
of the Evidente Act that gave rise to the intimation of the intention to make an 
application for transfer, and the intimation was given as soon as the objection to 
the reception of the evidence was overruled. The question whether a person 
notifying his intention of making an application under section 526 had had a- 
reasonable opportunity of making such an application must. have reference to the 
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ground on which it is sought to make the application, and in the present case, the 
accused could not have made an earlier application for a transfer on the ground 
that the evidence should not have been admitted under section 33 of the Evidence 
Act. 


If the accused had suffered any prejudice by reason of the admission of the 
evidence under section 33 of the Evidence Actor if there was any reasonable possibility 
that he might have suffered prejudice we should feel no difficulty regarding the 
course which must be pursued. The conviction would have to be set aside and a 

‘retrial ordered. We have, however, no doubt that the accused suffered no prejudice 
and that the Sessions Judge, in the circumstances, properly admitted the evidence 
under section 33 of the Evidence Act. Dugge was one of four witnesses who ran up 
and saw the accused standing by the body of his aunt. She was fully cross-examined 
at the preliminary enquiry and is the sister of P. W. 3. Neither P. W. 3 nor P. Ws. 
2 and 4 were shaken in cross-examination at the trial, nor did their evidence at the 
trial differ from their evidence at the preliminary enquiry. There is no reason, 
therefore, to believe that the examination of Dugge in person in the Sessions Court 
would have been of any advantage to the accused. Moreover, the learned Sessions 
Judge did not rely on her evidence for the conviction of the accused, and it has not 
been suggested in the appeal petition or in argument that the accused was prejudiced 
by the fact that the witness was not again examined. The contention is simply 
that the trial is vitiated by the failure of the Sessions Judge to comply with a manda- 
tory provision of law. ‘The fact that the Sessions Judge treated the evidence as 
relevant under section 33 of the Evidence Act has not therefore occasioned a failure 
of justice ; and the question we have to determine accordingly, is whether the 
refusal of the Judge to grant an adjournment is something more than a mere ir- 
regularity so that it cannot be cured by the provisions of section 537, Criminal 
Procedure Code. 


Learned counsel for accused argues that the question whether a refusal to 
adjourn a case in contravention of the provisions of sub-section 8 of section 526, 
Criminal Procedure Code, is an irregularity which can be cured by applying the 
provisions of section 537 is concluded by the decision of a Bench of this Court in 
Nathan, Inre*. The petitioners in that case had been convicted by a Bench of 
Magistrates and it was argued that the conviction was bad, first because the judgment 
had not been signed by all the Magistrates, and secondly, because an adjournment 
had not been granted when application was made for one in order to enable the 
petitioners to apply for a transfer of the case to this Court. Waller and Cornish, JJ-; 
who decided the case held that the omission on the part of some of the Magistrates, 
to sign the judgment was only an irregularity curable under section 537 of the 
Code, but that sub-section 8 of section 526 was absolutely imperative in its terms 
and to deny the applicant an absolute right conferred on him by the statute vitiated 
the whole proceedings. The conviction was, therefore, set aside. We see no 
reason to doubt the correctness of this decision, but the case before us is clearly 
distinguishable. In Nathan, Inre1, it was a Bench of Magistrates that refused to 
grant an adjournment, and under the provisions of section 526 a Magistrate on 
intimation being given of an intention to apply for a transfer, if it is the first inti- 
mation and is made in a case'to which the section applies, must grant an adjournment. 
He has no discretion in the matter; no jurisdiction to refuse an adjournment. 
The intimation operates, as it were, as a statutory stay. A Judge, presiding in a 
Court of Session, however, has been in a different position from a Magistrate with 
reference to the provisions of section 526, Criminal Procedure Code, ever since 
sub-section 9 of section 526 was enacted by the Criminal Procedure Code (Amend- 
ment) Act of 1923. Sub-section g provides that: 

“ Notwithstanding anything hereinbefore contained, a Judge presiding in a Court of Session 
shall not be required to adjourn a trial under sub-section 8 if he is of opinion that the person notifying 


his intention’ of making an application under this section has had a reasonable opportunity of making 
such an application and has failed without sufficient cause to take advantage of it.” - 








ti (1929) 57 M.L.J. 763 : LER, 53 Mad, 165, 
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A Judge presiding in a Court of Session, therefore, has a discretion in the matter. 
He is empowered to refuse an adjournment, if, in his opinion, the application could 
and should have been made at an earlier stage. That being so, it 15 manifestly 
impossible to contend that by forming a wrong opinion he has infringed a mandatory 
provision of the Code and committed an error which cannot be cured by the pro- 
visions of section 537. The only question can be whether the wrong opinion 
and the consequent refusal to grant an adjournment has occasioned a failure of 
justice. We have already given our reasons for holding that no failure of justice 
has been occasioned. The contention of learned counsel for the accused that the 
trial is vitiated by the error of the learned Sessions Judge cannot, therefore, be 
accepted. 

.We must, therefore, sustain the conviction of the accused for murder, by the 
learned Sessions Judge. The accused is a youth of 18. But he has given no expla- 
nation of the offence, a most brutal murder, and we see no justification for inter- 
fering with the sentence, which the Sessions Judge has thought it his duty to impose. 

The conviction of the accused for murder, and the sentence of death passed 


on him, are confirmed. His appeal is dismissed. 
V.S. m Appeal dismissed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Sir ALFRED Henry LIONEL LEACH, Chief Justice AND Mr. JUSTICE 
LAKSHMANA RAO. i 
Satti Suri Reddi and others .. Appellanis® (Defendants 1 to gand 11 to 18) 
U. 

Kolachina Agnihotrudu and another.. Respondents (Plaintiff and roth Defendant). 

Madras Estates Land Act (I of 1908), section 3 (2) (d)—Inam grant—If of whole village—Onus—Sufficiency 
of evidence—Eniries in Inam Register and Karnam’s account—Value, 

In a suit for ejectment of tenants at the ony of the term granted, the defendants pleaded that 
the lands occupied by them were part of an Inam village and therefore they had the right of per- 
manent occupancy, The portion of the Inam Register which contained the entries relating to the 
Inam was headed “ Register of Inams in the village of Vireswarapuram Agraharam in the taluk 
of Kaikalur in the District of Kistna.’” In a document of Fasli 1181, the lands were described as 
“ The Inam attached to Kandrika, hamlet of Vallur.” The Karnam’s account for Fasli 1262 with 
reference to this land had at its end the statement, “As the aforesaid village is an agraharam, the 
Shrotriem Beriz (tax) as existing up to Fasli 1212 is Rs.34 Shrotriem cist, Rs. 12-5-3 Darbari expenses.” 

Held, that the burden of showing that the grant was a grant of the whole village was on the 
defendants; that the heading in the Inam Register itself indicated that the various lands in that 
village were held under Inam grants and in no part of the Inam Register was there any indication 

. that the grant was the grant of the whole village of Vireswarapuram but on the contrary the indication 
was that the grant was not of a whole village ; that the use of the word “ Kandrika ” in the document 
_of Fasli 1181, which meant a portion of a village granted free of rent or on favourable lease, indicated 
that the grant was only of a portion of the lands of the village of Vallur ; and that the statement 
in the Karnam’s account was in itself not sufficient to justify the Court, to hold that there was a grant 


of the whole village. 

Appeal against the decree of the Court of the Subordinate Judge of Narsapur 
in O. S. No. 28 of 1939. g 

P. V. Rajamannar and K. Subba Rao for Appellants. 

P. Satyanarayana Rao for Respondents. 

The:Judgment of the Court was delivered by 

The Chief Justice. —The appellants were the tenants of the first respondent who 
instituted a suit in the Court of the Subordinate Judge,Narsapur, for their ejectment 
at the expiry of the term granted. The defence was that the lands occupied by them 
were part ofanInam village and therefore they had the right of permanent occuparicy, 
-The Subordinate Judge held that the lands which they occupied were Inam lands, 
but the grant was not a grant of a whole village and therefore the lands comprised 
in the grant were not an estate within the meaning of the Madras Estates Land Act. ` 
Consequently the plaintiff was entitled to maintain the suit for ejectment in a 
Civil Court. He granted the relief claimed and the appeal is from the decree passed 


by the Subordinate Judge. 
rer tcp ne rn nh a ahan aaa raaa amaamA Amma AN angarah R gama Ka Aa akak aana agak Aa anakan anaa anakan 


* Appeal No. 476 of 1941, - gand January, 1943. 
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In deciding the suit in favour of the plaintiff, the Subordinate Judge relied 
on the entries in the Inam Register. The plaintiff, however,produced 4 documents— 
Exhibits R. W, Y and Z of earlier dates which he contended supported his case. 
These documents were not produced before the Inam Commission. The Subordi- 
nate Judge discussed these documents but held that even if they were excluded, the 
plaintiff had substantiated his case. We consider that the Subordinate Judge 
rightly decided that the grant was not a grant of a whole village and that the Inam 
Register is itself sufficient to justify this finding. At the same time we see no reason 
why Exhibits R, W, Y and Z, should not be taken into consideration as well. 

The portion of the Inam Register which contains entries relating to this Inam 
is headed : 


“ Register of Inams in the village of Vireswarapuram Agraharam in the taluk of Kaikalur in the 
District of Kistna.” 


The heading itself indicates that various lands in the village are held under Inam 
grants and the particulars which appear below show that this is so. The grant to 
the plaintiff’s predecessor-in-title is described as a personal grant consisting of 
“Ks. 23-11-1238, the equivalent of 295.88 acres. Col. 12 which is intended for 
particulars of the documents produced in support of the Inam shows that 5 old 
dumbalas (permits) were placed before the Commission. The first is dated 1782. 
In col. 13 there is inserted the name of the original grantee, one Kola China Som- 
anna. In column 15, it is shown, that in addition to this Inam there are other Inams 
covering an aggregate area of 5 katties. In column 21 there is this statement. 

“From the documents produced and the .sub-division account, this appears to be an old 
agraharam. It is to be confirmed, 1/8th of the assessment is Rs. 8-0-0”. 

In no part of the register is there any indication that the grant was the grant 
of the whole village of Vireswarapuram and the same remark applies to the state- 
ment which was produced before the Inam Commission. The burden was on the 
defendants to show that the grant was a grant of the whole village and certainly 
the Inam Register does not help them. On the contrary the indication is that 
the grant was not of a whole village. 


Turning now to Exhibits R, W, Y and Z, it is true that these documents were not 
produced before the Inam Commission, but that does not necessarily imply that 
they were not then in existence. The plaintiff himself produced them in evidence 
and he stated that he had obtained them from Lakshminarasimhulu, who was a 
nephew of Somanna, the original grantee. From their appearance there is nothing 
to suggest that they are not genuine documents. Ex. R is a sanad granted in Fasli 
1178 which corresponds to the year 1768-1769. Itisa grant of 20 katties of waste 
land in the village of Vallur. Vallur is adjacent to what is now known as the 
village of Vireswarapuram. ‘The grantee is Somanna who is described as “ a 
zealous observer of 6 duties of performing yagnam.”? Ex. W is a document of 
Fasli 1181, that is of 1771-72. It is a direction by the Zamindar to one of his_ 
officials to allow the Inamdar to remove produce from the land granted under 
Ex. R. The importance of this document is that it describes the land as “ The 
Inam attached to Kandrika, hamlet of Vallur.” The word ‘‘ Kandrika ” means a 
portion of a village granted free of rent or on a favourable lease. This document 
therefore indicates that the grant embodied in Ex. R was a grant of a portion of the 
lands of the village of Vallur. Exs. Y and Z are similar permits. Ex. Y expressly 
refers to the produce from “‘the Kandrika Inam hamlet of Vallur.’? The evidence 
ofthe plaintiff is that Vireswarapuram is a hamlet of Vallur and we have no doubt 
that what is now known as Vireswarapuram was formerly part of Vallur. 


Mr. Rajamannar, however, laid stress greatly on Ex. 3. This is the karnam’s 
account for fasli 1262, that is, 1852-1853. At the end of the account there is this 
statement “As the aforesaid village is an agraharam, the Shrotriem Beriz (tax) 
as existing upto fasli 1212 is: Rs: 34 shrotriem cist. Rs. 12-5-3 Darbari expenses.” 
This is in itself obviously not suffiicent to justify the Court in holding that there was 
a grant of the whole village. As a matter of fact an examination of the earlier 
entries shows that in Vireswarapuram there were other Inams comprising 5 katues 
of land. | 

64. 
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The appellants only became the tenants of the 1st respondent in 1926.and we 
have no doubt that the defence which was set up in the suit was the result of the 
amendment of the Madras Estates Land Act in 1936 making an Inam Village an 
estate, within the meaning of the Act. 


The appeal will be dismissed with costs in favour of the rst respondent. 
V.S. 2 — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. >` ` 


PRESENT :—SIR ALFRED Henry LIONEL Leacu, Chief Justice AND MR. JUSTICE 
LAKSHMANA Rao. 


Commissioner of Income-tax, Madras .. Applicant* 
U 


M. Ahmad Badsha Saheb .. Respondent (Assessee). 


Income-tax Act (XI of 1922) sections 4 and 66 (1)—Amendment Act (VII of 1939), —Assessee businessman 
—Acting as arbitrator in a dispute of another estate—Remuneration for work— Whether assessable to income-tax 
—Circumstances of the case—Casual and non-recurring nature of income. : 


Where an assessee acted as an arbitrator in a dispute among the heirs of an estate, and -the task 
having involved a lot of time some amount by way of remuneration was fixed by Court to be paid 
to the arbitrators, 


Held, that the amount received as remuneration for arbitration was an income entirely apart 
from the business of the assessee and as such being of a casual and non-recurring nature could not 
be assessed. : . 


There can be no rule laid down with regard to what is of a casual and non-recurring nature. 
Each case must be decided on its particular facts. - 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act (XI of 1922) as amended by section 92 
of the Income-tax (Amendment) Act (VII of 1939) in Application No. 66 R. A. No. 
15, Madras of 1942-43 on its file for decision on the following question of law, namely: 


“ Whether the sum of Rs. 7,000 being the assessee’s share of second instalment of the remune- 
ration of the arbitrator was not assessable as income, profit and gains of the assessee during the previous 
year and whether the assessee is entitled as regards this income to exemption under section. 4. (3) (vii) 
of the Act as receipt not being receipts arising from business or the exercise of a profession, vocation 
or occupation, which are of a casual and non-recurring nature:” 


K. V. Sesha Atyangar for -Applicant. - 

C. Srinivasan and G. Devarajan for Respondent. 

The Judgment of the Court was delivered by ee 

The Chief Fustice.—The assessee is a merchant dealing in hides and he carries 
on his business in the City of Madras. In the year 1938 one Nawab C. Abdul 
Hakim died, leaving a large estate. Disputes arose among the heirs with regard 
to the division of the properties left by the Nawab. - The result was that the heirs 
chose five gentlemen of the same community to act as arbitrators and assist in the 
distribution of the assets. The assessee was one of the five gentlemen, who have 
been referred to in these proceedings as “the arbitrators.” The arbitrators did a 
considerable amount of work in connection with the administration of the estate, 
and when at a later stage there were proceedings in this Court in regard to-the 
partition, Gentle, J., decided that a sum of Rs. 87,000 (arrived at on a percentage 
basis) should be divided among the five arbitrators. The assessee’s share came to 
Rs. 17,400. It was not possible to pay to the arbitrators the full amount at once 
and they received their shares in instalments spread over a number of years. - The 
second instalment which was paid to the assessee was Rs. 7,000 and it was paid 
during the year of account 1940-41. The Income-tax Officer decided that the 
assessee was liable to income-tax in respect of this sum and consequently assessed 
him thereon. The Appellate Assistant Commissioner agreed with the Income-tax 
Officer, but the Income-tax Appellate Tribunal, Calcutta Bench, reversed the 
orders of the Income-tax authorities on the ground that the payment represented 
a receipt ofa casual and non-recurring nature. At the instance of the Commissioner 
of Income-tax, the Tribunal has referred to this Court for decision the following 
question : eee ge a aes 


* Case Referred No, 18 of 1943, 15th October, 1943, 


Iq) 7 KALI GOVINDAN V. ANNAMALAI CHETTÙ 531 


.“* Whether the sum of Rs. 7,000 being the assessee’s share of second instalment of the remuneration 

of the arbitrater was not assessable as income, profit and gains of the assessee during the previous 
year and whether the assessee is entitled as regards this income to exemption under section 4 (3) (vii) 
of the Act as receipt not being receipts arising from business or the exercise of a profession, vocation 
or occupation, which are of a casual and non-recurring nature.” 
In the course of the arguments certain English cases have been referred to, but we 
do not regard them as being really helpful because the schemes of the two Acts are 
not identical. In fact there is considerable divergence here. Under sub-section (1) 
of section 4 of the Indian Act, the tax is levied upon the income, profits and gains 
of the previous year. Sub-section (3) says that the income, profits or gains falling 
within specified classes shall not be included in the total income of the person 
receiving them. Clause (vii) exempts : 


“ any receipts not being receipts arising from business or the exercise of a profession, vocation 
or occupation, which are of a casual and non-recurring nature, or are not by way of addition to the 
remuneration of an employee”. 


In deciding whether this sum of Rs 7,000 is taxable the Court can only have regard 
to the provisions of section 4 of the Act. 


Now it is clear that the Rs 7,000 is not a receipt arising from the exercise of a 
profession, vocation or occupation. As we have already. pointed out, the assessee 
is a merchant dealing in hides and his agreement to act as an arbitrator was entirely 
apart-from his business. When he.agreed+to assist in settling the differences of the 
heirs of the Nawab no stipulation was made for remuneration. He obviously 
consented to, act as he was a friend of the family ; but it turned out that the task 
involved far more time than was anticipated and this was the reason why Gentle, J. 
decided to grant the arbitrators a reward for their services. There was no obli- 
gation to remunerate the arbitrators and if Gentle, J. had refused to sanction remune- 
ration nothing would have been payable. In our opinion the facts of this case show 
that this is a receipt of a casual and non-recurring nature. It has been said that 
the assessee may act as an arbitrator in another case. That may beso ; but he is not 
a-professional arbitrator and it is very unlikely that he will be called upon to act 
in a case like the one referred to. There can be no rule laid down with regard 
to what is of a casual and non-recurring nature. Each case must be decided on 
its particular facts. We think that in the circumstances of this case the _Income-tax 
Appellate Tribunal took the correct view. Therefore the answer to the question 
referred is that the Rs. 7,000 is not assessable. The assessee has succeeded and 
he is entitled to his costs, Rs. 250. 


K.C. —— Reference answered. 


o. _IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT :—Mr. Justice WADSWORTH. 


Kali Govindan `.. ` Petitioner¥* (Petitioner) 
h aor i : 
K. P. Annamalai Chetti _.. Respondent (Respondent). 


. Madras Agriculturists’ Relief Act (I V of 1938), sections 8, 9 and 19—Purchaser in May, 1940 of property 
bound by mortgage decree—Not a “ debtor ” entitled to apply under section 19 for scaling down decree by applying 
sections 8 and 9g.: l 

A purchaser in May, 1940 of property bound by a mortgage decree would not be a “ debtor ” 
at all when Madras Act IV of 1938 came into force and there can be no question of his calling in 
aid section 19 to apply sections 8 and g to the debt as if it was a debt falling under either of those 
sections, whatever may be the result if the mortgagor got the decree scaled down on his own application. 

-| Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Tirupattur 
dated rath September, 1941, and made in I. A. No. 194 of 1941 in O. S. No. 711 of 
1937. .. | 

A. Ramakrishna Aiyar for Petitioner. 


K. V. Ramachandra Aiyar for Respondent. ; 
The Court delivered the following 





*C. R. P. No. 260 of 1942. 29th January, 1943. 
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JupGMENT.—No doubt the decision on which the lower Court relies has been 
overruled by the Bench which decided Palani Goundan v. Peria Goundan}. But 
there is a further objection to the maintainability of the application. Petitioner 
purchased the. property bound by the decree only in May, 1940. When Madras 
Act I'V of 1938 came into force he was not a debtor at all and there can be no question 
of calling in aid section 19 to apply sections 8 andg to the debt as if it. was a 
debt falling under either of those sections. I say nothing about what would be the 
result if the mortgagor got the decree scaled down on his own application. The 
petition is dismissed with costs. 

K.S, Petition dismissed. 


[PRIVY COUNCIL] | < 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT :—LorD MACMILLAN, LORD PORTER, Lorp Cxiauson, SIR GEORGE 
RANKIN AND Sır MADHAVAN NAIR. 


Thakur Shah Appellant* 
2. 
The King-Emperor .. Respondent. 


Criminal Procedure Code (V of 1898), sections 227, 236, 237 and 423—Powers of the High Court to amend 
a charge in criminal appeal. 

The appellant was charged under sections 466 and 109 of the Indian Penal Code with the 
offence of abetting two named persons in forging certain court records. The evidence on record 
did not show that the two named persons had committed the offence, but showed that the offence 
was committed by some person or persons unknown and was abetted by the appellant. On the 
questions whether (a) the Court could alter the charge to abetment of forgery by a person or 
persons unknown or could convict the accused of such an offence without amending the charge 
and (b) whether in the circumstances such a charge should have been made, 

Held, (a) that section 423 of the Criminal Procedure Code and in particular sub-section (I) (d) 
gives wide powers of amendment in a criminal appeal and the amendment in question falls within 
the terms of that section and does not amount to the charging of a fresh offence, 

(b) that in the circumstances of the case it was proper to make such an amendment, as 
there was no chance of injustice being done and it did not appear that any fresh case could be made 
or fresh evidence given on behalf of the person convicted. 

Begu v. King Emperor, (1925) 48 M.L.J. 643 : L.R. 52 I.A. 191 : ILL.R. 6 Lah. 226 (P.C.), followed. 

Queen-Empress v. Appa Subhana Mendre, (1884) 1.L.R. 8 Bom. 200, referred to. 

G.-D. Roberts K.C. and S. P. Khambatta for the Appellant. 

W. W. K. Page for Respondent. 

Their Lordships’ Judgment was delivered by 

LORD PORTER,— This is an appeal against a conviction for abetment of forgery 
under section 466 combined with section 109 of the Indian Penal Code. 

The appellant was charged with abetting one Jagannath Singh and one Matuk 
Chandra Das in forging a certain: decree sheet and compromise petition, which 
are court records and was found guilty by the Sessions Judge of the Santal Parganas. 
This conviction was upheld by the High Court at Patna. 

The history of the case has been-fully and accurately stated in the judgment 
of Chatterji, J., in the High Court and need not be repeated at length here. It 15 
only necessary to set out sufficient facts to make this judgment comprehensive. 

In 1934, the appellant, one Buchai, and his son Khudi were parties to a suit 
for the partition of their joint family property, a suit which was eventually com- 
promised. In order to effect their purpose the parties on the 13th Decembér, 1935, 
filed a compromise petition in accordance with which a decree of the Court was. 
drawn. up and signed on the 23rd of the same month. It is common ground that 
a certain plot of land situate in Jasidh Bazaar and numbered 67 was not part of the 
joint family property but was purchased by Khudi during the pendency of the 
suit, and that a registered sale deed assigning the property to him was drawn up 
dated the 22nd January, 1935. This plot therefore was not included in the com- 
promise petition or the decree : it was and remained in the possession of Khudi in 
the sense that he received rent from its tenants. 


I. (1940) 2 M.L.J. 887. 
* P, C. Appeal No. 15 of 1942. 24th June, 1943. 
Patna Appeal No. 16 of rae 4 » 1943 
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By an interpolation in each document this piece of property has now been 
added to the share assigned to Thakur in both the petition and decree. The pro- 
secution’s case was and is that the appellant procured this insertion in these 
two places and abetted the forgery. By the charge they asserted and in evidence 
they sought to prove that the forgery was carried out as to the decree sheet by 
Jagannath abetted by Matuk and as to the petition by Matuk abetted by Jagannath. 
The appellant was accused of abetting both these persons in the offence of forging 
the two documents. Direct evidence of the commission of the substantive offence 
by Jagannath and Matuk was given by one Chandrama Singh whose story was to 
some extent corroborated and was accepted by the Sessions Judge in spite of the 
view that the witness must be regarded as an accomplice. The High Court 
also thought him to be in the position of an accomplice but contrary to the view 
of the trial Judge thought him to be insufficiently corroborated to justify a con- 
viction for forgery against either of the two persons accused of that crime. 


Accordingly the High Court acquitted Matuk and Jagannath of the crime of 
forgery. Nevertheless they went on to consider whether the facts established would 
justify a conviction of each of the three accused for abetment of forgery.and held 
(1) that those facts were not suffiicent to prove beyond reasonable doubt that Matuk 
was guilty, but (2) were sufficient to incriminate the appellant and Jagannath, 
whose convictions of abetment were accordingly upheld. A further co-accused, 
One Jai Prasad Misra, who had been convicted by the Sessions Judge, was acquitted 
on all charges and their Lordships are not concerned with his case. 


Jagannath has not appealed and in their Lordships’ view there was ample evi- 
dence to convict him of abetting a person or persons unknown in committing either 
of the forgeries charged, provided it was permissible for the Court so to charge and 
convict him. 


Similarly their Lordships in agreement with the High Court of Patna consider 
that the evidence establishes the commission of the crime of forgery by some person 
or persons and its abetment by the appellant. They need only refer to the following 
facts proved in evidence. 


Two copies of the original decree had been obtained before the alteration took 
place. If these copies had been compared with the altered version it would have 
been clear that a forgery had been committed. One had been issued to Khudi. 
This copy was obtained from Khudi by the appellant by means of a palpable trick. 
The second had been lodged by the appellant with the Post Office Savings Bank in 
order to establish his claim to some money which his father had deposited there. 
This document he was diligent and urgent to have returned to him and he finally 
obtained it back on the 5th May, 1938, with the result that the only two copies 
extant of the decree in its original form had reached the hands of the appellant. 


Meanwhile, having obtained a copy of the sale deed of plot 67 onthe 
gist March, 1938, he on the 11th April, applied in the landlord’s office for muta- 
tion’ of his name for that of the original owner, using on this occasion a copy of 
the forged compromise petition. 

Having succeeded in effecting this object, he attempted to take possession of 
the plot and on the same day tried to bribe the Bench Clerk of the Court at Deoghar, 
where the decree was written to say that the whole of the decree including the words 
interpolated were in his handwriting. 


Finally, it was clear that there was no one other than the appellant who could 
have had any motive for desiring the insertion of the extra piece of land amongst 
those given to the appellant under the decree. 


But these are matters of the weight to be attributed to the evidence given and 
not considerations such as would influence their Lordships acting upon the principles 
which guide them in considering whether an appeal in a criminal matter should be 
allowed. So also the question whether the appellant’s evidence and explanation 
should be accepted is one solely for the Courts in India and is not a matter with 
which their Lordships would interfere. Moreover apart from mere denials of the 
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evidence given on behalf of the prosecution the appellant’s only suggestion is that 
plot 67 was purchased with joint family funds, that he himself had a share in it 
and that, because he got less basauri land, it was given to him by Buchai and Khudi, 
so that he had no motive to plot any forgery. Upon this question the finding of 
the High Court is clear and conclusive. ““ All these facts,” they say, “taken together, 
lead to the inevitable conclusion that whoever might have. actually forged the 
documents, they must have done so at the instance of.Thakur and in conspiracy 


with him. Clearly therefore he is guilty of abetment.’ < - 

If therefore the conviction ọf either Matuk or Jagannath for forgery had been 
upheld,.no possible ground for interference by their Lordships’ Board with the 
conviction could have been suggested nor could any valid objection have been taken 
if a charge of abetting a person or persons unknown. had been added to that of 
abetting the named persons. Indeed as their Lordships think a charge of using 
as genuine a forged document under section 471 or of having possession of a docu- 
ment described in section 466 knowing it to be forged and intending to use it as 
genuine could, in the circumstances proved, have also been sustained. 


The only questions therefore are the technical ones whether (a) the Court could 
alter the charge to abetment-of forgery by a person or persons unknown or could 
convict of such an offence without amending the charge and (b) whether in the 
circumstances such a charge should have been made. ; 


Under English law it would have been more difficult and it may be impossible 
to justify such a variation of the charge. The history of the growth of criminal 
law in this country, its lines of development and the technicalities consequent thereon 
all militate against such a-course. Indian law is subject to no such limitation but 
is governed solely by the Indian Penal Code and the Code of Criminal Procedure, 
always of course subject to the limitation that no course should be taken by reason 
of which the accused may be prejudiced either because he is not fully aware of the 
charge made or is not given a full opportunity of meeting it and putting forward any 
defence open to him on the charge finally preferred. 4 . 


As to the first question their Lordships are of opinion that the High “Court 
had-power to amend the charge so asto turn it into a charge of abetment of a person 
or persons unknown or, having justifiably found Jagannath guilty of abetment of 
forgery to accept a charge against the appellant of abetting that abetment under 
explanation: 4 of section 108 of the Indian Penal -Code. i 


Section 423 of the Code of Criminal Procedure and in particular sub-section 
(1) (d) of that section gives wide powers of amendment in a criminal appeal and 
in their Lordships’ view the amendment sanctioned by the High Court falls within 
the terms of that section. ` 


The High Court in India approached the matter from a somewhat different 
angle. ‘‘ Abetment,”’ they said, “as defined in the Indian Penal Code, relates 
not to an offender but to an offence. Here the prosecution case is that the abetment 
was by conspiracy as defined in the clause. ‘ Secondly’ of section 107 of the Code.” 
They went on to hold that the essential part of the charge was that Thakur abetted 
the commission of the offence and that it was immaterial that the offence was not 
committed by the persons named in the charge provided at any rate that the appellant 
engaged in a conspiracy with one of the named persons for the purpose of effecting 
the forgery. In their opinion the substance of the- charge is the abetment of the 
particular offence and the persons by whom it is committed is a secondary considera- 
tion. Their Lordships think this view right in so far as it decides that an amendment 
` in the persons alleged to have committed the offence is an amendment within 
section 423 of the Criminal Code and not the charging ofa fresh offence. 

But the High Court goes on to hold their. action justified under section 237 
of the Code of Criminal Procedure and to support that view by citing the decision 
of the Board in Begu v. The King-Emperor?. 
TT an 
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The case undoubtedly recognises a wide power in a Court trying a criminal 
case-to convict of a crime not the subject of the charge provided (a) that the crime 
of which the accused are found guilty is established by the evidence and (b) that 
having regard to the information available to the prosecuting authorities it was 
doubtful which of one or more offences would be established by the evidence at the 
trial. -The charge in that case was against five persons for murder, and two of them 
were found guilty. - The other three were found not guilty of murder, but without 
any further charge ‘being made‘ were convicted ‘of causing: the disappearance of 
evidence by removing the body of the murdered man. 


In India, in a case not dissimilar to this, it has been held that where a charge 
was preferred against a prisoner of (1) murder and (2) abetting a named -person 
to commit murder, not only might a conviction be upheld of abetting a person 
unknown under section 227 of the Criminal Procedure Code, but that under sections 
236-and-237 of that Code the accused might be convicted of the offence which he 
had-actually- committed, that is, of abetting a person unknown. 

_ “Tn the present case,” said Sargent, C.J. , “it was doubtful whether the evidence convicting 
the prisoner with the offence would establish the éfféncé of murder, abetment of murder by the second 
-prisoner; or of murder committed by some one unknown.- He might have been charged with commit- 
ting. all or any of these offences as, indeed, he. was of two.of them and therefore even assuming there 


was no charge properly framed, the learned Judge might under section 237 have accepted the 
verdict returned by the jury and entered it on the record.” ae 


See Queen-Empress v. Appa Subhana Mendre ee 


Upon this latter -point their Lordships do not think it. necessary to come to a 
conclusion in the présent case, since as already indicated they think that an amend- 
ment of the charge.could properly be made under section 423 of the Criminal 
Procedure Code and they prefer to rest their decision upon the powers of amendment 


SO GIVEN = see See a bs sees tec ee 


-< There remains the question whether it was proper to make such an amendment 
having regard to the finding which the High Court reached. -No doubt the power 
must be used’ with:discretion.- If there is any chance of injustice being done or of 
the accused-having beén prevented-from giving or of his having failed to give evidence 
‘material to, his defence by reason of the amendment of the charge, the-Court should 
at least make him the.offer which was made in the case in Queen Empress. v. Appah 
Subhana Mendel that is, offer a new trial on the charge as amended. Butit-is not 
‘always necessary to'do so. See the decision already referred-to in Begu v. King- 
Emperor? ~“ > a = PORO g .- os 

More particularly it is not necessary where it does not appear that any fresh 

case could be made or fresh evidence given on behalf of the person convicted. i 


¿| In the present case. their Lordships cannot see that any further evidence would 
have assisted the appellant or that without stultifying himself he could have set up 
any_further defence.. — H ye ee oe ; ; ; 
4 - They: agree with.Chatterji, J., when he said in the High Court “upon these 
proved. facts there can be no doubt that Thakur is.guilty ofabetment of forgery . .” 
It. cannot be said that he had no notice of these proved facts or that he was misled 
by theform ofthe charge. ©... - i ae Yy 
-Taking this view of the-substance-and technicalities of the case they will humbly 
advise His Majesty that the appeal should be dismissed. ; ao Ta 
“` Soliċitors for Appellant: T. L.. Wilson and Company.’ ` 
Solicitor for Respondent : Solicitor, India Office. 


i z “4 


VPS co te ri Kh. ee Í Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr Justice HORWILL. 


Jannalagadda Seetharamayya .. Appellant” 
v. 
Kaja Sivaramakrishna Rao and others .. Respondents. 


Civil Procedure Code (V of 1908), sections 24 and 42—Morigage decree—Execution—Court to which decree 
has been transferred for execution—Power to execute against property lying outside its jurisdiction. 

A Court to which a mortgage decree has been transferred has the same powers as the Court 
which passed the decree. When once a decree has been transferred, whatever the reasons for the 
transfer might be, the transferee Court may treat the decree as its own. In the case of a mortgage 
decree it can execute it against all the property which is the subject of the decree, even though none 
of it might lie within its territorial jurisdiction. Moreover where the transferee Court is the District 
Court, section 24 of the Civil Procedure Code gives the District Court power to transfer to its own 
file any suit, appeal or other proceeding pending in any Court subordinate to it and try it itself and 
the power of the District Court is not limited to cases in which it itself has territorial jurisdiction. 


Abdul Hafiz Sahib v. Abdul Sukkur Sahib, (1937) 2 M.L.J. 602 and Rajagopala Pandarathar v. Thiru. 
pathia Pillai (1925) 50 M.L.J. 161: LL.R. 49 Mad. 746, followed. 

Thakur Prasad v. Fakirullah, (1894) 5 M.L.J. 3: I.L.R. 17 All. 106, (P.C.), distinguished. 

Appeal against the order of the District Court of Kistna at Chilakalapudi, 
dated 21st July, 1942, and made in C. M. P. No. 54 of 1942 in E. P. No. 68 of 1941 
in O. S. No. 59 of 1936, Sub-Court, Masulipatam. 

P. Sivaramakrishnayya for Applelant. 

P. Satyanarayana Rao for Respondents. 

The Court delivered the following . 

Jupcment.—A mortgage suit was filed in the Court of the District Judge of 
Kistna and he transferred the suit for trial to the Court of the Subordinate Judge 
of Masulipatam. One of the parties to the suit was the Co-operative Building 
Society, which was impleaded as the eighth defendant. There were two mortgages 
in favour of the Society and the first was embodied in the second. The Society 
remained ex parte and in just over two months after the suit had been filed, it brought 
the property to sale in execution of an award by the Registrar and it was purchased 
by the present respondent. He did not however apply to be made a party in the 
mortgage suit and the transfer to him was of course, subject to the doctrine of lis 
pendens. In execution of the mortgage decree, the decree-holder sought to bring 
all the properties to sale including a house in Bezwada which is the subject of this 
appeal—and two items of land within the jurisdiction of the Subordinate Judge, 
Masulipatam and of the District Judge, Kistna. The decree-holder then applied 
to the Subordinate Judge to transmit the decree for execution to the District Court. 
This was done and proclamation was ordered. Some days before the sale took 
place, the respondent put in an application asking the Court not to sell the house 
at Bezwada as he hoped that the sale of the lands would be sufficient to satisfy the 
debt. The Court adjourned the sale for a few days in order to hear this application 
and when it came up for hearing it was not pressed and was dismissed. Sale of the 
house and the lands was consequently ordered, but only the Bezwada house was sold. 
Subsequently, the respondent put in an application under Order 21, rule go asking 
the Court to set aside the sale on the ground of material irregularity and also on the 
ground that it had no jurisdiction to sell the house at Bezwada. The District Judge . 
upheld both these contentions. He held that he had no jurisdiction to sell the 
house and that there was a material irregularity in that no mention had been made 
of the prior mortgage in the proclamation, as was necessary under Order 21,rule 66, 
Civil Procedure Code and that the respondent thereby sustained loss ;- because 
if the prior mortgage had been disclosed, the upset price would have been lower 
and the respondent himself would have bid and secured the property for himself. 

He therefore set aside the sale. 

The learned advocate for the appellant has raised a number of points. He says 
that there was no material irregularity and that even if there was, no injury was 
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# A, A. O, No. 510 of 1942. | 27th July, 1943, 


Ij SEETHARAMAYYA V. SIVARAKMARISHNA RAO. 537 


sustained. Secondly, he says that the Court had no jurisdiction in an application 
under Order 21, rule go to consider the question of its jurisdiction to bring the Bez- 
wada house to sale. Thirdly, he contends that because the respondent, in his 
application on the day before the day fixed for sale, did not refer to the want of 
jurisdiction in the Court, he is precluded by principles analogous to those embodied 
in section 21, Civil Procedure Code, from contending in later proceedings that 
there was want of jurisdiction in the executing Court. Finally, he contends that 
- the District Court had jurisdiction to sell the house. 

Order 21, rule 66 (c) requires that the proclamation should contain mention 
of any prior incumbrances ; and so the learned District Judge was perhaps justified 
in holding that there was a material irregularity ; but I do not agree with the 
learned District Judge that it thereby follows that the respondent sustained subs- 
tantial injury. He has not attempted to prove that he would have bid at the sale 
if the upset price had þeen lowered or that any other person was prepared to bid. 
It therefore seems to me that there was no basis of fact upon which the learned 
Judge could come to the conclusion that the respondent sustained substantial 
injury by reason of the irregularity. l 


It is true that Order 21, rule go makes no reference to objections based on 
“urisdiction ; but if the Court had ab initio no jurisdiction to set aside the sale,it 
could not ignore that fact if its attention was drawn to it. If the Court knew that 
the sale was without jurisdiction, it could hardly order confirmation of the sale. 


The leading case on which all the other cases discussed by the learned counsel 
as to the applicability of section 21 or analogous principles to proceedings in exe- 
cution of a decree are based is Zamindar of Ettiyapuram v. Chidambaram Chetty, *. There 
an objection to jurisdiction to try a suit could have been taken in the trial Court, 
but it was not taken ; and a subsequent suit was filed to declare that the decree 
was null and void. It was held that although section 21, Civil Procedure Code 
did not directly apply, yet if an appeal had been filed, the appellate Court would 
have been bound to hold that as the question of jurisdiction had not been raised 
at the earliest opportunity in the suit, the appellate Court could not reverse the 
decree on that ground ; so that the question of jurisdiction so far as the parties were 
concerned must be deemed to have been finally settled by the defendants’ not 
taking the objection at the earliest opportunity ; and so it was not open to them ina 
subsequent suit to raise that objection. Subsequent decisions carried the principle 
much further. In Chockalinga Pillai v. Velayudha Mudaliar?, although it was not 
strictly necessary to go beyond Zamindar of Ettiyapuram v. Chidambaram Chetti? it 
was held that ‘‘ waiver of territorial jurisdiction is recognised by law, whereas it 
has been consistently held that other forms of jurisdiction, such as jurisdiction of 
the subject matter or pecuniary jurisdiction cannot be waived by consent of parties.” 
Venkatasubba Rao, J., says: 

“ The section in terms no doubt does not apply, because it refers to the disallowing of the objection 
by an appellate or revisional Court. But the principle is of general application and if in appeal or 
revision the decree cannot be impeached it is equally reasonable that in a collateral proceeding it 
should not be allowed to be attacked.” 

Venkatasubba Rao, J., was even more emphaticin Rajagopala Pandarathar v, Thiru- 
pathia Pillai? which is a case which cannot be distinguished from the presentin any 
material particular—that section 21 embodies but a particular application of a gen- 
eral principle. He implies that apart from section 21, there is a principle of more 
general application that objections as to want of territorial jurisdiction can be heard 
only if taken at the first opportunity. Madhavan Nair, J., was of the same opinion. 
Another case very similar to the present is Ayisa Beevi Ammal v. Nagaratna Mudaliar* 
in which the learned Judges considered that there was an equitable principle of 
much wider application than section 21, Civil Procedure Code. On the other 


1, (1920) 39 M.J..J. 203: I.L.R. 43 Mad. 3. (1925) 50 M.L.J. 161: I.L.R. 49 Mad. 
675 (F.B.). 746. 
2. (1924) 47 M.L.J. 448. 4. (1934) 40 L.W. 284. 
68 
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hand, Ramesam and Devadoss, JJ., in Subramania Aiyar v. Swaminatha Chettiar! 
were clearly of opinion that the principle of waiver must be limited to the cases 
specified by section 21 itself. It is difficult to accept an argument that will make . 
section 21 redundant because of the existence of a wider principle not embodied in 
the Code ; butit is seen that there is abundant authority for that view. Fortunately, 
on the facts of this particular case and in view of my decision on the next point, 
it is unnecessary for me to try to reconcile these conflicting views. Waiver is presum- 
ed from the conduct of the party who stands by and allows a proceeding to go on 
without taking any objection to it. In the present case, the respondent can scarcely 
be said to have stood by and allowed the sale to take place. As far as we are aware, 
he knew nothing of the execution proceedings till the day prior to that on which the 
sale was fixed. It seems inappropriate to apply the doctrine of waiver because 
a person within the short space of twenty-four hours has not thought of the most 
effective reason for opposing the sale. Moreover, the Court might well have told 
the respondent that he had no locus standi. He could no doubt have applied to be 
made a party, and if a decision had then been taken against him, he would have 
had a right to appeal. As it was, he was not a party to the execution proceedings 
and had no time to make himself one. 


The learned District Judge has held that while it is undoubtedly true that a 
Court which passes a mortgage decree can execute that decree even against property 
which lies outside its jurisdiction, no other Court to which the decree might be 
transferred can do so. He considers that the rule that the Court cannot execute 
a decree against property not lying within its jurisdiction has only one recognised 
excéption, and that is in the case of a Court which has passed a mortgage decree. 
It seems to me, however, that a Court to which a mortgage decree has been transferred 
has the same powers as the Court which passed the decree. That is what section 42, 
Civil Procedure Code says. It states that “the Court executing a decree sent to it 
shall have the same powers in executing such decree as if it had been passed by 
itself.” That seems to me to mean that when once a decree has been transferred, 
whatever.the reasons for the transfer might be, the transferee Court may treat that 
decree as its own. It does not of course mean that because a transferor Court has 
jurisdiction to sell a particular item of property lying within its own jurisdiction, 
the transferee Court has power to sell the same piece of property, which lies 
without its jurisdiction. But if the transferee Court may treat a mortgage decree 
as if it had been passed by itself, it can execute it against all the property which is 
the subject of the decree, even though none of it might lie within its territorial 
jurisdiction. In Abdul Hafiz Sahib v. Abdul Sukkur Sahib,? it was argued before 
Varadachariar, J., that as a decree was necessarily transferred to another Court 
for some specific purpose, the transferee Court would be limited in its powers to 
the purpose for which it was transferred ; but Varadachariar, J., repelled that 
argument as placing an undue limitation on the powers of the transferee Court 
not warranted by any provision in the Code. Where the transferee Court is the 
District Court, another argument is available ; for section 24, Civil Procedure Code 
gives the District Court power to transfer to its own file any suit, appeal, or other 
proceeding pending in any Court subordinate to it and try it itself. It seems clear 
that section 24 did not intend to limit the power of the District Court to cases in 
which it itself had territorial jurisdiction, the absurdity of any other view being 
pointed out by Venkatasubba Rao, J., in Rajagopala Pandarathar v. Thirupathia Pillai? 
above referred to. 


Mr. Satyanarayana Rao seeks to argue from first principles and from Thakur 
Prasad v. Fakirullah*, that Rajagopala Pandarathar v. Thirupathia Pillai? and Abdul 
Hafiz Saheb v. Abdul Sukkur Sahib? in so far as they hold that section 24 applies to 
execulion proceedings, are wrong ; but it is clear that I cannot question the correct- 
ness or otherwise of these Bench decisions. Moreover, the reasoning on which 
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Thakur Prasad v. Fakirullah! proceeds scarcely helps in the interpretation of section 24, 
Civil Procedure Code. 


I therefore hold that the learned District Judge was wrong in his conclusion 
that he had no jurisdiction to sell the house at Bezwada. The appeal is allowed 
and the order setting aside the sale cancelled. The respondent will bear the costs 
of the appellant in both Courts. 


KS. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNASWAMI AYYANGAR AND MR, Justice KUNHI 
RAMAN. 


Guduri Anjayya and another .. Appellants* 
v 


Devabhaktuni Gundarayudu and others .. Respondents. 


Civil Procedure Code (V of 1908), sections 47, 146 and Order 21, rule 103—-Appeal—Competency—Order 
passed under wrong assumption as to applicability of a provision of law providing for appeal, is appealable-— 
Mortgage suit—Pendency of insolvency proceedings against purchaser of equity of redemption—Official Receiver 
and insolvent’s son impleaded as parties—Subsequent annulment of adjudication and revesting of property in insolvent 
—Suit proceeding to preliminary and final decree without the former insolvent being added thereafter as a party— 
Sale of morigaged property and purchase by decree-holder—Application for delivery of possession—Obstruction 
by purchasers from former insolvent of his share of the properties —Order directing removal of obstruction is appealable 
——Former insolvent not bound by mortgage decree to which he was not a party or by the sale thereunder—Inapplicability 
of cases relating to temples being represented by de facto trustees or by some only of the de jure trustees. 


In 1922, V purchased in court-auction the equity of redemption in a portion of certain mort- 
gaged property in execution of a money decree obtained against the mortgagors and also obtained 
possession through Court. In 1930, V was adjudicated insolvent and his estate was vested in the 
Official Receiver. In 1931 a suit on the mortgage was filed and the Official Receiver was impleaded 
asa party as the insolvency was still pending. The insolvent’s son was also made a party. In 1933 
during the pendency of the mortgage suit the adjudication was annulled and the insolvent’s property 
was ka | in him by order of Court. The suit however proceeded without V being added thereafter 
as a party and a preliminary decree followed by a final decree was passed in 1934. The mortgaged 
properties were brought to sale and bought by the decree-holder himself in the court auction. He 
applied asking for delivery of possession which was resisted by the purchasers from V. The obstructors 
along with the judgment-debtor were made parties and the Subordinate Judge held that V was suffi- 
ciently represenied in the mortgage suit by the Official Receiver even after the annulment of his 
adjudication and accordingly directed the removal of the obstruction and delivery of the properties 
to the decree-holder. On appeal against that order by the obstructor it was contended that the 
appeal was incompetent, 

Held : (i) The appeal against the order was quite competent. An appeal does lie if the Court 
purports to make the order under a provision of law wrongly assumed by it to be applicable though 
it was really not applicable, provided that an appeal is ordinarily permitted against orders rightly 
made under that provision, The appellants having been held by the lower Conrt in effect to 
derive their right under a person who had been properly represented by the Official Receiver 
who had been made a party to the mortgage suit, and as such to be the representatives of one 
of the parties and the Court having been invited to pass the order on that footing, the respondents 
could not now be permitted to urge the contrary in bar of the maintainability of the appeal. 

(i) The contention that the representative of the judgment-debtor was not within the language 
of rule 103 of Order 21, Civil Procedure Code and that if such a person wanted to question an order 
passed under rule 98 of that Order he could do so only by suit and not by an appeal under section 
47 was untenable in view of the provisions of section 146, Civil Procedure Code. | 

(iii) As no decree or order could bind a person who was nota party tothe suit or one who 
claimed under him, V, who was not a party to the mortgage decree or his representatives could not 
be affectcd by it nor could his or their interests be affected by any sale thereunder. tet 

Cases which proceed on the view that a temple could be represented in a litigation by a de 
Jacto trustee or by some alone of the de jure trustees distinguished. 


Appeal against the order of the Court of the Subordinate Judge of Tenali, 
dated 12th December, 1940 and made in E. A. No. 440 of 1940 in O. S. No. 81 of 1931. 

B. Sitarama Rao and T. Krishna Rao for Appellants. 

V. Govindarajachari and K. Mangachari for Respondents. 

The Judgment of the Court was delivered by 

Krishnaswam Aiyangar J.— The petition which gave rise to the order under 
appeal was filed by the first respondent, who was a purchaser amongst others 
of the property in dispute in execution of a mortgage decree obtained by himself 
a AAR II Pa aA aa CRO NIT cS a RS EMIS PEE SNCS AERO 


1, (1894) 5 M.L.J. 3: L.R, 22 LA. 44: LLR. 17 All, 106 (P.G.). 
* AA.O No. 303 of 1941, October 1, 1942. 


540 _THE MADRAS LAW JOURNAL REPORTS. by [1943 


in O. S. No. 81 of 1931 on the file of the Court below. In 1922, some three 
years after the mortgage, the equity of redemption in an extent of 6.16 acres out 
of the mortgaged property was purchased by one Venkataramiah in Court-auction 
in execution of a money decree obtained against the mortgagors. The purchaser 
also obtained possession through Court on grd December, 1922. In 1930, 
Venkataramaiah was adjudicated an insolvent and his estate vested in the 
Official Receiver. At the time when the mortgage suit, O. S.No. 81 of 1931, was 
instituted, which was on 22nd October, 1931, the insolvency was still pending and 
the plaintiff, therefore, impleaded the Official Receiver as a defendant. He also 
impleaded Venkataramaiah’s son, but Venkataramaiah himself was not made 
a party. On 17th February, 1933, the adjudication was annulled and the 
insolvent’s properties were revested in the insolvent by order of Court. The 
suit, however, proceeded without Venkataramaiah being added asa party, 
and a preliminary decree was passed on 25th Sep., 1933 followed by a final 
decree on 24th November, 1934. E. P. No. 9 of:1936 was then filed by the decree- 
holder for the execution of the decree by sale of the mortgaged property. On 25th 
September, 1936, while that execution petition was pending, he put in E. A. No. 339 
of 1936 for the joinder of Venkataramaiah in the execution proceedings, but the 
application was, rightly in our opinion, dismissed on 7th April, 1937. ‘This was 
obviously an attempt to cure the defect due to the omission to bring Venkataramaiah 
on the record in the suit. As it was unsuccessful, the decree holder made another 
attempt to get rid of the objection of Venkataramaiah that, not being a party to the 
suit, the decree did not bind him. E. A. No. 293 of 1938 was accordingly filed 
for the removal of the obstruction caused byVenkataramaiah to the receiver appointed 
in the suit, taking possession of 3.144 acres out of the property originally purchased 
by the latter. On this occasion also the decree-holder failed. By its order on this 
application, the Court directed the receiver to refrain from interfering with the 
possession of the obstructor. It will be seen that the obstruction related -only to 
9.142 acres, whereas Venkataramaiah had purchased 6.16 acres. The difference 
represents the share of Venkataramaiah’s son decreed to him in a suit for partition 
instituted by him. The son’s share was bound by the mortgage decree as he had 
been made a party to the suit, and on his death his mother had been substituted 
as his legal representative. 

The mortgaged property was finally brought to sale, and the first respondent, 
the decree-holder, became the purchaser in court-auction. He then filed E. A. No. 
440 of 1940 on the strength of his purchase, asking for delivery of possession of the 
property purchased, inclusive of the portion, namely, 3.14, acres 4 inVenkataramaiah’s 
possession. By this time Venkataramaiah had sold the property to the appellants 
under a sale deed dated 15th March, 1940, and the real object of the application 
was to remove the obstruction caused by the latter. The appellants, who were 
made respondents along with the judgment-debtors, opposed the application on 
the ground that neither the decree nor the sale held in pursuance of it bound the 
interests of Venkataramaiah, as he had not been brought upon the record after, 
arid in spite of, the annulment of his adjudication long prior to decree and the 
re-vesting of the property in him. If Venkataramaiah was not bound, the appellants 
who had purchased the property from him could not be bound by the proceedings 
which had been taken behind his back. But the learned Subordinate Judge has 
held that Venkataramaiah was sufficiently represented by the Official Receiver 
even after the annulment of the adjudication, and accordingly he has by his order, 
directed the removal of the obstruction and the delivery of the property to the 
decree-holder who, as we have said, is the first respondent. It is against this order 
that the present appeal is filed. 

The respondents’ advocate took a preliminary objection that the appeal is 
incompetent, as on their own showing the appellants were neither parties to the 
suit nor representatives of the parties within the meaning of section 47 of the Civil 
procedure Code, and no right of appeal is recognised by any other provision of the 
Code. But an appeal does lie if the Court purports to make the order under a 
| provision of law wrongly assumed by it to be applicable though it was really not 
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applicable provided of course that an appeal fs ordinarily permitted against orders 
rightly made under that provision. (See Abdul Rahiman Saheb v. Ganapathi Bhatia’, 
Latchmanan Chetty v. Ramanathan Chetiy*®, Muthiah Chettiar v. Govinddoss Krishnadoss*). 
In the present case, the learned Subordinate Judge has in effect held that the appel- 
lants derive their right under a person who had been properly represented by the 
Official Receiver, who had been made a party to the suit, in other words, that they 
are the representatives of one of the parties. Except in this view the order could 
not have béen made against them, as they were strangers to the decrec. Having 
invited the Court to pass the order on the footing that the appellants were the 
representatives of a party to the suit, or of one who was sufficiently represented by a 
party, the respondents cannot now be permitted to urge the contrary in bar of the 
maintainability of the appeal. 

In support of the preliminary objection reliance was also placed on Order 21, 
rule 103 which says that any party not being a judgment debtor against whom an 
order is made under rule 98, rule gg or rule 101 may institute a suit to establish the 
right which he claims to the present possession of the property : but, subject to the 
result of such suit (if any), the order shall be conclusive. The argument was that 
if any person other than the judgment-debtor, even a person who isa represen- 
tative of the judgment-debtor claiming under him, wants to question the correctness 
of an order passed under rule 98 he can do so only by suit and not by appeal under 
section 47 of the Code. It is contended that the representative of the judgment- 
debtor is not within the language of rule 103, which, according to the respondents 
makes an exception.only in favour of a judgment-debtor and not in favour 
of his representative. But this contention entirely ignores the provisions of 
section 14.6, Civil Procedure Code, under which a representative can take any 
proceedings and make any application which could have been made by the 
person under whom he claims. The preliminary objection fails and is accordingly 
overruled. 


Now coming to the merits, the principle to start from is that nobody can be 
bound or prejudiced,by an order made in a proceeding to which neither he nor the 
person under whom he claims was a party. Ifit is alleged that he or his interest 
was sufficiently represented in the proceeding by another person, it must be shown 
that at the time when the order was passed, the representative character was subsisting 
and had not been shed by the representative. In the words of the Judicial Committee 
of the Privy Council in Khiarajmal v. Dain‘, the Court has “ no jurisdiction to sell 
the property of persons who were not parties to the proceedings or properly repre- 
sented on the record. As against such persons the decrees and sales purporting to 
be made would be a nullity and might be disregarded without any proceeding to 
set them aside.” 
We consider. that it is this principle which underlies the decisions of the Privy 
Council in the two cases to which reference will be made immediately. In Raghu- 
nath Das v. Sundar Das Ketri®, the judgment-debtors were adjudged insolvents pending 
execution of a money decree and after an attachment had been effected, but before 
the sale. The Official Assignee was substituted in place of the judgment-debtors 
after a. notice which only called upon him to show cause why he should not be 
substituted, but not why the decree should not be executed against him. The 
Official Assignee took no steps to intervene in the execution proceedings with the 
result that the property which had been attached was sold and the respondent 
was declared the purchaser. The contest for possession was between him and a 
purchaser from the Official Assignee, who sold the property long afterwards, but 
with the leave of the insolvency Court. The Privy Council held that the Official 
Assignee’s sale conveyed title to the latter, while the former got nothing under the 
courtesale. The decision was rested on three grounds, two of which are material 
1. (1920) 10 M.L.J. 305: I.L.R. 23 Mad. 919 (F.B.).: 
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for the present purpose. They are : (1) that the Official Assignee was not bound by 
the court-sale, as no proper steps had been taken to bring him before the Court and 
obtain an order binding him on ; and (2) that the judgment-debtors had at the time 
of the sale no right, title or interest which could be sold or vested in a purchaser 
and consequently the court purchaser acquired no title, to the property. The 
case affords an illustration of the consequence which follows from an omission to 
bring on the record the person on whom the property sold or some interest in it has 
devolved during the pendency of the suit or even afterwards during the execution 
proceedings. Where such an omission occurs, the sale does not bind the interest 
of the person on whom it has devolved within the meaning of Order 21, rule 10, 
of the Civil Procedure Code. The only exception is when the devolution results 
from a transfer pendente lite, for which statutory provision is made in section 52 
of the Transfer of Property Act, 1882, and Order 22, rule 102, of the Civil Procedure 
Code. In Kala Chand Banerjee v Jagannath Marwari', the facts were these : On r1tn 
January, 1915, the mortgagees under a mortgage executed by Tara Prasanna Bose in 
February, 1913, instituted a suit for foreclosure. There was a compromise of the 
suit arrived at between the mortgagor and the mortgagees under which it was 
agreed that the time for payment of the mortgage debt should be extended on the 
undertaking of the mortgagor to pay interest regularly every year within the month 
of Chaitra, failing which the mortgagees were entitled to foreclose. The deed of 
compromise was filed into Court on 6th March, 1915. But before any order was 
made, the mortgagor, Tara Prasanna Bose, died on 7th September, 1915. On his 
death, the equity of redemption devolved by inheritance on his son,Amulya Krishna 
Bose. But Amulya Krishna Bose had been adjudicated an insolvent on 21st February 
1914, and his estate was vested by an order of Court in a receiver, who therefore 
became entitled to the equity of redemption the moment the inheritance devolved 
on the insolvent Amulya. There was thus a devolution of the interest of Amulya 
on the receiver within the meaning of Order 22, rule 10. But the proceedings went 
on without the receiver being made a party and resulted in a preliminary decree 
against Amulya on 15th March, 1916, which was followed by a final decree on 
31st August, 1916, by which Amulya was debarred from all right to redeem the 
property. The receiver made an unsuccessful attempt to be substituted on the record 
in place of Tara Prasanna Bose, but he was never in fact made a party. 


He thereupon brought a suit, to set aside the foreclosure decree and for redemp- 
tion of the mortgage. The Privy Council held that the entire proceedings taken 
with Amulya only on the record were ineffective to bind the equity of redemption 
vested in the receiver. Their Lordships pointed out that the final decree passed 
in thesuit, even after hearing the objections of the receiver who was heard on the 
occasion, did not constitute res judicata against him as it was pronounced in a suit 
to which he had not been made a party and accordingly decreed the suit in his 
favour. Their Lordships further repelled the contention that the reservation of 
the right of a secured creditor under section 28 (2) of the Provincial Insolvency 
Act to realise or otherwise deal with the security notwithstanding the insolvency of 
the mortgagor made no difference, as it did not in the least imply that an action by 
him may proceed in the absence of the person to whom the equity of redemption 
had been assigned by the operation of law. 

The position then is that if a creditor seeks to sell the property of his judgment 
debtor after his insolvency, whether the debt sued on is a simple one or is secured 
by a mortgage, he must either implead the Official Receiver before decree or take 
the necessary steps in execution for the purpose of binding him. Otherwise the 
resulting sale will not bind him as the devolution of interest in such a case is not 
due to a transfer affected by the doctrine of lis pendens. See the Indian Cotton Co. v. 
Ramachtianlal*. The cases so far cited relate to the insolvency of a defendant or a- 
judgment-debtor, as is the case in the appeal before us, and are therefore of great 
importance in its decision. The only difference is that we have not here a case of 
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the vesting of property in the receiver, but a re-vesting of the property in the insolvent 
consequent on the annulment of his adjudication, the insolvent not having becn 
substituted in place of the receiver. But this does not, in our opinion, in any way 
affect the application of the broad principle that no person can be prejudiced by 
proceedings taken behind his back. After the annulment the Official Receiver 
became fuñctus officio and he cannot thereafter represent the estate of the insolvent. 


Mr. Govindarajachari, however, contended that the correct rule of law on the 
point is that, if the suit as originally filed was properly constituted with reference to 
parties, any decision obtained therein is binding on all persons on whom the interest 
or right in dispute may devolve, pending the disposal of the suit. The proposition 
so stated is obviously too wide and he therefore qualified it by adding an exception in 
cases where the devolution of interest was brought about by the death or insolvency 
of a party to the suit. For the contention so advanced Mr. Govindarajachari has 
relied on certain decisions to which reference will immediately be made. In Rai- 
charan Mandal v. Biswanath Mandal’, it transpired that in a suit for possession and 
mesne profits the interest of the plaintiffs in the subject-matter of the suit was sold 
pendente lite in execution of a decree for arrears of rent and was purchased by the 
landlords who were strangers to the suit. The Court of first instance dismissed the 
suit. But the Subordinate Judge on appeal reversed that decision and gave a decree 
to the plaintiffs. In second appeal the defendants raised the contention that the 
Subordinate Judge was wrong in decreeing possession in favour of persons who 
at the time the decree was made had lost all interest in the property by reason of 
the court sale. This contention was overruled on the ground that the devolution 
of interest pendente lite did not prevent the Court from passing a decree in favour of 
the plaintiffs. It was pointed out that the person who acquired an interest in the 
subject-matter of the litigation pendente lite is entitled to apply to the Court for leave 
to continue the suit, though it was not obligatory upon him to do so. But ifhe does not 
not ask for leave, he takes the risk of the suit not being properly conducted by the 
plaintiffs on record, and yet the decision would be binding upon him, as held in 
Mot: Lal v, Karrabuldin?. The last mentioned decision will, however be found on 
examination to go no further than to extend the principle of the doctrine of lis 
pendens to involuntary alienations which do not strictly fall within the language of 
section 52 of the Transfer of Property Act. The Calcutta decisicn does not therefore 
furnish a parallel to a case such as the one before us to which the doctrine of lis 
pendens is not applicable, as conceded by the respondents’ learned advocate. In the 
next case cited by Mr. Govindarajachari, Viswanathaswami Devasthanam v. Koodalinga 
Nadan*®, the facts are not quite clear. An appeal in the Court of the Subordinate 
Judge of Ramnad was decided against Kasi Viswanathaswami Temple represented at 
the time by two trustees whose names appeared on the record. The appellate judg- 
ment was pronounced on 24th November, 1923. Long before that, on 8th July, 1922, 
the two trustees had tendered their resignation. One of them died in January, 1923, 
and the resignation of the surviving trustee was accepted by the temple committee 
only on or about 5th August, 1923 when two other trustees were appointed in the 
place ofthe old trustees But the new trustees took over charge only on 13th January, 
1924, after the decision of the appeal by the Subordinate Judge. The new trustees 
then filed a second appeal in which the only ground taken was that the appeal 
to the lower appellate Court was heard at a time when even the surviving trustee 
had ceased to be a trustee by reason of his resignation having been accepted in 
August previous and by reason also of a valid appointment to the trusteeship having 
been made by the committee. Srinivasa Ayyangar and Reilly, JJ, held that this 
ground was untenable. Reilly, J., based his judgment on the circumstance that 
the surviving trustee was not shown to have handed over charge of his office at the 
time when the Subordinate Judge heard the appeal. Srinivasa Ayyangar, J., 
appears also to have been of the same opinion. He observed : 
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“Tt has often been held that judgmentsin respect of temples and idols obtained by or against 
de facio trustees thereof are binding, if otherwise, unsasailable, in the same manner and to the same 
extent as if they had been obtained by or against trustees de jure.” 

The learned Judge has however made the following further observations and it is 
on them that Mr Govindarajachari relied : 

“ But the whole policy of the Code is that if the proceeding originally instituted is proper and 

right, any decision obtained therein is binding on all persons on whom the interest or right may 
devolve pending the disposal of the proceeding. If that is the true theory of the Civil Procedure Code 
then it seems to me that there is really no difficulty at all in the present case. It was no doubt open 
to the new trustees if and when appointed to apply to the Court to be brought on the récord and make 
themselves parties to the appeal. ‘That they did not do, and there being no specific or positive provision 
by which the appeal or proceeding can be said to have abated on the resignation or dismissal even 
of a person holding the representative character, it is difficult to agree with the contention put forward 
on behalf of the appellants and hold that on the mere resignation by a trustee being accepted the 
whole proceeding tends to the same position as in the case of the death of a party.” 
Although the language here employed is general, it must of course be read in con- 
junction with the facts of the case which show that the devasthanam was held to 
have been properly represented in the litigation by a de facto trustee - That a de facto 
trustee can maintain a suit in the name of the temple and for its benefit, if he is in 
actual possession and management of the temple and its properties is no longer open 
to question. See Mahadeo Prasad Singh v Karia Bharthi*. In Ittuman Panikkar v. 
Narayana Bharatikal® a decree was passed by the trial Court in favour ofa .devaswom 
represented by a trustee. Shortly after the institution of the suit, there was an order 
of removal made against the trustee. But the validity of the order had not been 
decided. Following the decisions in Raicharan Mandal v Biswanath Mandal? and 
Viswanathaswami Devasthanamv Koodalinga Nadan*, Wallace and Srinivasa Ayyangar, 
JJ., held that the decree obtained in favour of the devaswom represented by the 
trustee was valid notwithstanding that an order of removal had been passed against 
him. The ground of the decision would appear to be that the devaswom was 
sufficiently represented by the de facto trustee in possession, though he might have lost 
his right to the office during the pendency of the suit as a result of the order of 
removal passed against him, The next case relied on by the respondent is that 
reported as Sekhara Menon v. Narayanan. Here again the suit had been instituted 
by one of several uralans of a devaswom, the other uralans having been joined as 
defendants. One ofthe uralans who was a defendant died pending the suit, but the 
succeeding uralan was not substituted in his place. The Court held that the decree 
passed in favour of the devaswom was valid. The head note which summarises the 
decision correctly is as follows : 

‘The death or removal of one of the uralans who has been made a party defendant in a suit 
by one of the uralans to redeem a kanom on behalf of a Malabar devaswom does not ipso facto abate 
the appeal or suit and specially more so, if the deceased defendant was a pro forma defendant and 
had supported the plaintiff’s claim.” 

In the course of the judgment, the learned Judges observe that there is authority 
for the proposition that in order that a decree may bind a devaswom it is not necessary 
to have all the trustees or uralans as parties, provided that the litigation was con- 
ducted bona fide in the interests of the devaswom by those uralans who were parties, 
and for this proposition reliance was placed on Madhavan v. Keshavan’, explained 
and approved in Godimella Rangamma v. Panchangam Narasimhacharyulu’. 

It seems to us that these cases, which really proceed on the view that a temple 
could be represented in a litigation by a de facto trustee or by some alone of the de jure 
trustees, stand on a different footing from cases like the one before us. A Hindu 

‘idol, it must be remembered, is a juristic entity and has a juridical status with the 
power of suing and being sued, though it must necessarily act through the medium 
of a human agency. Trustees or dharmakarthas so called in common parlance,are 
but managers of the institution and, when they sue, they must sue in the name of the 





1. (1935) 68 M.L.J. 499: L.R. 62 I.A. 47: 3. (1930) 59 M.L.J. 714 : LLR. 53 Mad. 
I.L.R. 57 All. 159 (P.G.). 790. ; 

2 M.W.N. 740. 6. (1887) I.L.R. 11 Mad, 191. 

3. (1914) 26 I.G. 410. 7. (1916) 2 M.W.N, 258. 


4. (1927) MWN. 743. 


II]. MUTHU GOUNDAN v.-PACHAYAMMAL. BAS 


idol which is the real party to the suit. The validity of a decree passed in its favour 
or against it depends upon whether the institution was sufficiently represented in the 
litigation and its interests duly protected. We are, therefore, clearly of opinion 
that the cases cited for the respondent are inapplicable to the facts present in this 
case and there is no justification here for departing from the rule of law that no 
decree or order biads a person who was not a party to the suit or is one who claims 
under a party to the suit. 

The result is that the learned Judge’s order must be set aside and the first respon- 
dent’s petition should be dismissed with costs here and in the Court below. 

V.S. -m Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE KRISHNASWAMI AYYANGAR AND MR. Justice HORWILL. 


Muthu Goundan and others .. Appellanis* (Plaintiffs) 
vuo o o: 
Pachayammal and others .. Respondents (Defendants). 


| Evidence Act (I of 1872), section 33—Disirict Registrar holding enquiry on appeal against order of Sub- 
Registrar refusing to register a will on the ground of denial of execution—Deposition taken by— Admissibility 
in future judicial proceedings. 

A District Registrar holding an enquiry on appeal against an order of a Sub-Registrar refusing 
to register a will on the ground of denial of execution by the representatives of the deceased testator, 
has the necessary power of taking further evidence. The appeal is merely the continuation of the 
original proceedings and rules 171 to 173 framed by the Inspector-General of Registration under 
section 69 of the Registration Act provide in express terms that the Registrar has the power to call 
for further evidence. Such power is available even where the appeal is one presented by a third 
party and not merely one filed by an executor appointed under the will. Though the Registrar 
acting under the powers given to him by the Act is not a judicial tribunal whose powers and duties 
are defined by the Code of Civil Procedure, the depositions taken by him are by “ a person authorised 
by law to take them” within the meaning of section 33 of the Evidence Act and as such are admissible 


in evidence in a subsequent judicial proceeding. 
Appeal against the decree of the Court of the Subordinate Judge of Coimbatore 


in O. S. No. 17 of 1941. 

N. Sivaramakrishna Aiyar for Appellants. 

K. V: Ramachandra Aiyar for Respondents... 

The Judgment of the Court was delivered by 

Krishnaswamı Ayyangar, 7.—This appeal arises out of a suit, O. S. No. 17 of 
1941, instituted by the appellants in the Court of the Subordinate Judge of Coimba- 
tore, for a declaration that the document which purports to be the last will and 
testament of one Peruma Goundan is not genuine and had not been executed by 
him while in a sound disposing state of mind. The defendants to the suit were 
Pachayammal the widow, Kolandai Goundan a sister’s son of the testator, Kunjam- 
mal a brother’s daughter, and one Palani Goundan, who has been appointed as 
trustee of a piece of land set apart for charity by the testator in the will. There 
was another suit, O. S. No. 56 of 1941, which was also disposed of by the same 
judgment. The latter -suit was instituted by Pachayammal, the widow of the 
deceased testator, for the recovery of possession of an item of property which according 
to her belonged to the testator and had been taken unlawful possession of by the 
appellant. This suit has been dismissed by the Subordinate Judge, and there has 
been no appeal preferred against the decree therein. In both the suits, however, 
the main issue raised and determined was whether the document, Ex. P-1, is genuine, 
and is the last will and testament of Peruma Goundan. Peruma Goundan had 
two brothers who became divided from him in 1918. Appellants 1 to 4 are the 
sons of one of these brothers, by name Merappa Goundan. The fifth appellant, 
Nanjappa Goundan, is the son of the other brother, Sinna Goundan. Peruma 
Goundan died on the 14th August, 1938, leaving his widow Pachayammal, and 
no issue, male or female. The will bears the date the roth August, 1938, and 
contains bequests in favour of the several defendants. The bequests in favour of 
ee ge a naa amma aan, 
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all except Pachayammal are comparatively small, the bulk of the properties being 
given to Pachayammal herself. Among these legatees it is perhaps necessary to 
refer to Kolandai Goundan, the second defendant, who is a sister’s son of the testator, 
to whom a piece of wet land, of the extent of 1.20 acres is bequeathed. As regards 
the appellants, who are the brothers’ sons and the reversioners to the estate, the 
testator gave his share in the reversion of certain properties set apart by -Peruma 
Goundan and his two brothers for the maintenance of their mother. It is not 
suggested that the provisions of the will are unnatural or do not take account of 
persons who had a claim to the bounty of the testator. 


The learned Subordinate Judge in an elaborate judgment has held on the 
evidence and the broad probabilities of the case that there was no doubt that Peruma 
Goundan executed the will Ex. P-1 when he was in a sound disposing state of mind, 
and accordingly dismissed the suit. ‘he learned advocate for the appellants has 
taken us through most of the evidence adduced in the case and to a large extent 
repeated the arguments which had been advanced in the Court below but without 
success. As our view of the evidence and the probabilities coincides with that of 
the learned Subordinate Judge, it is not necessary to discuss the evidence in any 
great detail. We think it sufficient to refer to the main features of the case as pre- 
sented in the evidence for the purpose of the appeal. 


[His Lordship discussed the evidence and proceeded :] 


Before we leave this witness Pachayammal, it is necessary to mention a cir- 
cumstance of great importance to which this as well as other witnesses speak. ‘The 
importance is due to the fact that it throws a good deal of light on the mental capacity 
of the testator on the morning on which the will is said to have been executed. 
It would seem that on the gth August a suit was instituted against the testator and 
an application for attachment before judgment was also taken out. The summons 
in the suit and the notice of the application for attachment were brought to the 
deceased at about 9 A.M. on the morning of the roth by an amin of the Court. 
According to Pachayammal, the testator took the summons and the notice and 
signed on both of them, Exs. P-3 (a) and P-3 (b). After service the amin took the 
thumb impression of the testator as he found that his hand was shaking as indeed 
it appears to be, judging from the signatures. The amin was examined by the 
District Registrar in the enquiry held by him in the appeal preferred against the 
order of the Sub-Registrar. ‘The deposition of the amin has been marked as 
Ex. P-3. He has stated that he saw the testator on the morning of the roth August 
and spoke to him. When the testator was asked to receive the summons and the 
notice he refused to receive them saying that he was ill whereupon the witness told 
him that he would have to return the summons as refused if he did not receive them. 
Then the witness was asked to read out the summons and the notice. They were then 
received by the testator who made the endorsement acknowledging the receipt. 
The witness has made the definite statement that the testator was fully conscious 
then and was able to understand what transpired and give a reply. No reason 
has been shown for discrediting the testimony of such an independent witness as 
thisamin. The only suggestion that has been made is that he was probably influenc- 
ed by those who were interested in the widow or perhaps those who were inimica!ly 
disposed towards the appellants. There is absolutely no warrant for this suggestion 
and there is not the slightest reason for holding that there was a conspiracy for the 
purpose of supporting a forgery, such as it is attempted to be established. It was 
then attempted to get rid of this valuable piece of evidence by saying that the 
deposition is inadmissible in evidence. ‘The objection does not appear to have been 
taken in the Court below, but all the same it is perhaps open to the appellants to 
say that evidence which is really irrelevant cannot be made use of for the purpose of 
the decision. ‘The argument is that unless the District Registrar who took the 
deposition was “‘ authorised by law to take it” within the meaning of section 33 of 
the Indian Evidence Act the deposition is inadmissible. For the purpose of showing 
that the District Registrar in the enquiry he held was not authorised to take fresh 
evidence in appeal we were taken through some of the sections of the Indian Regis- 
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tration Act and the rules framed thereunder. It may be mentioned at once that 
the Sub-Registrar purported to hold the enquiry under sections 41 (2) (a) and 35 (3) 
(c) of the Indian Registration Act, 1908, on account of a denial of execution by the 
representatives of the deceased testator. The District Registrar when he came to 
write his order dealt with the matter before him as arising out of an application 
under section 73 of the Indian Registration Act in respect of an order of refusal 
passed by the Sub-Registrar. If the District Registrar acted under section 73 (1) 
it is not denied that he had the power for the purpose of his enquiry to summon and 
enforce the attendance of witnesses and compel them to give evidence as if he were 
a Civil Court. What is argued is that the case fell not under section 73 but under 
section 72, because it is said that the refusal by the Sub-Registrar was not made on 
the ground of denial of execution by a representative of the testator and accordingly 
the proceeding before the District Registrar was an appeal under section 72. Sec- 
tion 72 (1) enacts as follows : 


“ Except where the refusal is made on the ground of denial of execution, an appeal shall lie against 


an order of a Sub-Registrar refusing to admit a document to registration. . . . to the Registrar 
to whom such Sub-Registrar is subordinate. . . . and the Registrar may reverse or alter such 
order.” 


It is doubtful whether the refusal in the present case was made fora reason other 
than a denial of execution by a representative of the testator. However that may 
be, it is not necessary to pursue this matter as even assuming that the case fell under 
section 72 the District Registrar would seem to have the necessary power of taking 
further evidence in the enquiry held by him on appeal. In the first place, he 
undoubtedly has the power to take additional evidence in cases which come within 
section 73. This, as we have stated, is conceded. Secondly, light is thrown on 
this subject by rules 171 and 173 framed by the Inspector-General of Registration 
under section 69 of the Act. Rule 171, clause (1) states that: 


“ An applicant in this rule shall mean an appellant under section 72 or party at whose instance 
an enquiry under section 74 is commenced and shall include subject to provisions of rule 167, also 
quiry € 74 J p 7 

an agent or a vakil. 


Clause (2) : On the presentation of an appeal under section 72 or an application under section 
y3 and in the case of original enquiry under section 74, a date shall be fixed for the hearing of the 
appeal or application or for the enquiry. 


Clause (3) : Such date shall be notified to the applicant and also published on the Notice Board 
of the Registrar’s Office. 

Clause 4 : Within one week of the date of such publication, the applicant shall pay the process 
fee necessary for the issue of notice to the opposite party (hereinafter called the respondent) and 
for summonses for securing the attendance of witnesses, provided that the Registrar may extend the 
time for such payment from time to time on sufficient cause being shown.” 

There can be no doubt that rule 171 covers not only an application falling 
under section 73 but an appeal falling under section 72 as well and in regard to 
both these proceedings power is reserved to the applicant to apply for and obtain 
the production of witnesses whom he considers necessary for his case. Rule 173 
makes the matter clearer still. It says : 

““ An appeal or application against an order of refusal to register a will presented for registration 
after the death of the testator may be presented by an executor appointed under the will, The 
Registrar may, after the perusal of the records connected with the refusal, call for fresh evidence or 
issue summonses to witnesses or remand the case to the Sub-Registrar for further enquiry.” 
Read with the previous rule, namely, rule 172, the “appeal ” referred to in this 
rule has reference to the appeal contemplated by rule 172, and itis in express terms 
provided that the Registrar has the power to call for further evidence. It 1s however 
argued that this power is available only in a case where an appeal is presented by 
an executor appointed under the will. We cannot agree. Ordinarily speaking, 
the contesting parties to an enquiry before the Sub-Registrar would be the persons 
who would appeal against an adverse order. It is quite understandable that a 
third party executor may not concern himself in a dispute of this character. It seems 
to us that the object of the rule is that even such a third party as an executor should 
have the privilege of appealing against the order of the Sub-Registrar and the 
rule was intended merely by way of an enabling provision rather, than to delimit 
the power of the Registrar to take fresh evidence to cases of appeals by executors 


546 THE MADRAS LAW JOURNAL REPORTS. [1943 


only. If this argument prevailed, there will be a most anomalous situation created. 
A District Registrar dealing with an appeal under the same rule will have power 
to take fresn cvidence if the appeal is preferred by an executor but no such power 
where the appeal is preferred by any other party or parties. On a perusal of the 
section and the rules framed under the Act we are satisfied that the District Registrar 
had the necessary power. We may add that the Registrar acting under the powers 
given to him by the Act is not a judicial tribunal whose powers and duties are 
defined by the Code of Civil Procedure or any other statute. If the appeal before 
him is merely a continuation of the original proceeding before the Sub-Registrar,. 
as we think it was, we can see no justification for holding that he does not possess 
the same powers as the Sub-Registrar himself so long as no rules of natural justice 
are abrogated by him. 


[After discussing the other evidence His Lordship concluded;] 


On a consideration of the evidence adduced in the case two points stand out in 
relicf. ‘The first is the fact that at 9 A.M. on the morning of the roth the amin saw 
the testator and found him quite conscious and able to understand what was happen- 
ing around him. Two days later, on the 12th and 13th, the Doctor saw the testator 
and his evidence that he found the testator in a sound disposing state of mind is 
quite in accordance with one’s knowledge that in diseases of this description 
unconsciousness does not supervene till almost the last moment. We have then 
the fact that Srinivasa Ayyangar the scribe, has given clear and cogent evidence 
of the several incidents that transpired on the gth and roth, evidence which has 
been accepted by the learned Subordinate Judge. There is also the fact clearly 
made out on the evidence that on the roth about the time that the testator affixed 
his signature he was sufficiently alert in mind to notice the omission of the bequest 
in favour of the sister’s son which he wanted made but which had been omitted. 
This circumstance in our opinion clearly shows that the testator was in a position 
to make up his mind as to how his properties were to be distributed and insisted 
on his intentions being carried out. 


In our opinion there is no substance in this appeal, which is accordingly dismissed 
with costs. 


K.S. — Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH AND MR. JUSTICE PATANJALI SASTRI. 
Muthiah Chettiar .. Appellant* 


y 


N. M. Rayalu Ayyar, Nagaswami Ayyar & Co., through its 
partner, N. M. Nagaswami Ayyar (died) and others .. Respondents. 


Hindu Law— jomt family—Morigage of family property by de facto manager as his acquired 
property——Extent of interest that passes to mortgagee—Transfer of Property Act (IV of 1882), section 8— 
Applicability—Suit and decree against mortgagor individually to the extent only of his share in the hypotheca Sound 
to be joint family property—Balance duevafter execution sale—If can be recovered by subsequent suit on mortgage 
against the other coparceners out of their shares in the property —Failure to unplead them in first suit—Effect— 
Civil Procedure Code (V of 1908), section rr, Explanation (iv) and Order 22, rule 2— Applicability. i 


Madras Agriculturists Relief Act (IV of 1938), section 3 (ii), Proviso (c) —Scope—Assessment of manager 
of Hindu family individually to tax in respect of house of more than Rs. 600 rental value—House belonging in 
Jact to family—If disqualifies the family from claiming benefits of Act as “ agriculturists.”’ 

R obtained a mortgage on 14th September, 1921, from V, a Hindu who executed the deed for 
himself and as the guardian of his then minor son describing the hypotheca as property purchased. out 
of his self-acquired funds. In a suit on the mortgage filed in 1925 against Vand his son, V pleaded 
that the mortgaged property belonged to a joint family which included besides himself and his son, his 
father and his paternal uncle and that the mortgage was a colourable transaction unsupported by con- 
sideration brought about to defeat his uncle’s rights in the property. The father and uncle applied to 
be impleaded in the suit, impugning the validity of the mortgage, but claiming a right to redeem on 
the-ground that the property belonged to the joint family, if it was found to be valid and binding - 
on the family. But their petitions were dismissed on the ground that they were claiming a paramount 


* Appeals Nos, 213 and 346 of 1940. ; 4th August, 1943.. 
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title and that therefore they were not necessary or proper parties to that suit. A decree was ultimately 
passed against Vs interest alone in the hypotheca which was found to be joint family property and 
against his son on the ground of his pious obligation to discharge his father’s debt. ‘The sale of Vs 
interest in the property in execution of the decree still left a large sum due under the mortgage and 
R brought a suit in 1934 against the other members of the family who were not parties to the earlier 
suit and certain alienees of portions of the hypotheca, for recovery of the balance still due under the 
mortgage by the sale of the remaining shares in the hypotheca on the basis that V executed the mortgage 
on behalf of and for purposes binding on the family. It was contended (1) that V having purported 
ta mortgage the properties, as his self-acquisitions, the mortgage could not affect the interests of the 
other members of the family though V was in fact the manager and the debt was borrowed for purposes 
binding on the family; (2) that in any event, by reason of the prior proceedings the suit was barred; 
and (3) that R was precluded from enforcing the mortgage on the basis that V mortgaged as family 
manager, on the grounds of estoppel and election. 


In the circumstances, 

Held : (i) The true principle to be applied in determining the quantum of interest that passed 
to R under the mortgage executed by V is what is laid down in section 8 of the Transfer of Property 
Act and though V intended to convey not as manager but as absolute owner, the full interest and title 
which he had as the manager of the family if he was conveying for purposes binding on the family 
must be deemed ta have passed to R under the wording of the mortgage deed “ all the title, owner- 
ship and connection which I have in respect of the properties and the income therefrom.” 


. (ii) Neither Order 2, rule 2, nor section 11 read with explanation 4, of the Civil Procedure 
Code operates to bar the suit against the other members of the family to enforce the mortgage against 
their shares on the footing that V executed the mortgage as manager for family purposes. 


(iii) The case is analogous to the one where a plaintiff having sued a-wrong person subsequently 
brings the suit against the right person ;-and no question of election can arise in such circumstances. 


(iv) As V’s name alone appeared-in the municipal register as owner of houses paying house-tax, 
he alone will be disqualified from being an agriculturist under the proviso (c) to section 3 (ii) and the 
family is entitled to the benefits of Madras Act IV of 1938. 

Appeals against the decree of the Court of the Subordinate Judge of Madura 
dated goth November, 1939 and passed in O. S, No. 75 of 1934. 


V. Ramaswami Ayyar and N. G. Krishna Aiyangar in Appeal 213 of 1940 and 
K. Bhashyam and T. S. Vaidyanatha Aiyar in Appeal 946 of 1940 for Appellant. 


'B. Sitarama Rao, T. Krishna Rao and T.S. Vaidynatha Atyar in Appeal 213 of 1940; 
and B. Sttarama Rao, O. K. Ramalingam and N. G. Krishna Aiyangar in Appeal 346 
of 1940 for Respondents. 

The Judgment of the Court was delivered by 


Patanjali Sastri, J.—These two connectéd appeals have been brought from a 
preliminary decree for sale made by the Court of the Subordinate Judge of Madura 
for a sum of Rs. 1,82,450-6-7 with interest payable to the first respondent in these 
appeals, a firm of merchants and money-lenders at Madura. The third defendant 
is the appellant in Appeal No. 213 of 1940 and the first defendant and the legal 
representatives of the deceased second defendant are the appellants in Appeal No. 
346 of 1940. 

The firm (hereinafter referred to as the respondent) obtained a mortgage on 
14th September, 1921, for a sum of Rs. 50,000 from one Vairavan Chetti who 
executed the deed for himself and as the guardian of his then minor son Shanmugham 
Chetti, purporting to charge five items of property consisting of two houses in Madura 
‘own and certain lands in Madura taluk. The properties are described in the 
jeed as having been purchased out of the self-acquired funds of Vairavan Chetti 
und remaining in his undisputed enjoyment. In 192 5 the respondent sued Vairavan 
Ghetti and his son for the recovery of the amount due under the mortgage. In 
hat suit (O. S. No. 114 of 1925 on the file of the lower Court) Vairavan Chetti 
leaded that the mortgaged properties belonged to his joint family which included 
resides himfelf and his son, his father and his paternal uncle who are the first and 
cond defendants respectively in the present suit, and that the mortgage was a 
2olourable transaction unsupported by consideration brought about to defeat his 
incle’s rights in those properties. Shanmugham pleaded that Vairavan Chetti 
1ad no right to mortgage the properties and that the debt must have been incur- 
‘ed for illegal and immoral purposes. 


Before the suit proceeded to trial the present defendants 1 and 2 applied by 
eparate petitions to be impleaded as defendants in that suit impugning the validity 
f the mortgage, but claiming a right to redeem on the ground that the properties 
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belonged to the joint family, if it was found to be valid and binding on the family. 
These petitions were opposed by the respondent on the ground, inter alia, that the 
petitioners were claiming a paramount title and that, therefore, they were neither 
necessary nor proper parties to that suit. The Court upheld the objection anc 
dismissed the petitions. The decree was subsequently passed against Vairavan 
Chetti’s interest alone in the hypotheca which was found to be joint family property, 
and the suit was dismissed as against Shanmugham on the ground that the debt 
was not binding on his share in the hypotheca. Appeals were preferred to this 
Court, which, concurring with the findings of the lower Court, affirmed the decree 
so far as Vairavan Chetti was concerned but set aside the dismissal of the suit as 
against Shanmugham and passed a money decree on the ground of his pious obli- 
gation as a Hindu son to pay his father’s debt. Vairavan Chetti’s interest in the 
mortgaged properties was accordingly brought to sale and purchased by the res- 
pondent for Rs. 42,513. As a large sum still remained due under the mortgage 
the present suit was brought in 1934 against the other members of the family who 
were not parties to the earlier suit arid against certain alienees of the hypotheca or 
portions thereof, praying for a declaration that the defendants have no interest 
in the properties on the ground that the entire interest of the joint family in the 
hypotheca must be deemed to have passed to the respondent at the auction sale 
held in execution of the prior decree, as Vairavan Chetti was held out by the other 
members of the family as the ostensible owner of the properties and the respondent 
obtained the mortgage bona fide from him, or, in the alternative, for recovery of the 
balance still due under the mortgage by the sale of the remaining portion of the 
hypotheca on the basis that Vairavan Chetti executed the mortgage on behalf 
of and for purposes binding on the family. Before the suit was taken up for trial, 
the respondent, however, gave up the claim to the declaratory relief and the suit 
was tried as one brought merely to enforce the mortgage against the defendants for 
the balance of the mortgage money. It may be mentioned here that after the 
institution of the suit Shanmugham’s share in the hypotheca was also brought to 
sale in execution of the money decree passed as aforesaid and was purchased for 
Rs. 24,300, and the respondent agreed that this sum should be deducted from the 
suit claim. 

Various defences were raised to the suit on the merits of the respondent’s claim 
and it was also pleaded that the suit was barred by reason of the earlier proceedings. 
The third defendant who obtained a mortgage from defendants 1 and 2 on gth 
April, 1926, on the properties in suit and another item not included in the res- 
pondent’s mortgage, besides repelling the respondent’s attack on this mortgage 
as a colourable transaction brought about in order to defeat the respondent’s right, 
claimed that the respondent’s mortgage was not entitled to rank in priority over his 
mortgage as the former was obtained on the footing that the hypotheca was the 
separate property of Vairavan Chetti. As the Madras Agriculturists Relief Act 
was passed in March, 1938, when the suit was still pending in the Court below, the 
defendants also claimed that, in any event, the debt should be scaled down in accord- 
ance with the provisions of the Act. The Court below negatived all the pleas 
put forward in defence to the suit and passed a preliminary decree for sale for 
Rs. 1,82,450 against the first defendant holding that the second defendant had 
become divided from the first defendant’s branch before the acquisition of the 
properties mortgaged to the respondent and was thus not interested in the said 
properties. As regards the third defendant’s mortgage the Court found that it was 
true and supported by consideration and that a sum of Rs. 79,365-12-0 was due 
thereunder, but negatived his claim to priority over the respondent’s mortgage. 

In the appeals before us, the appellants did not attack the findings of the 
lower Court to the effect that the tespondent’s mortgage was supported by con- 
sideration, that Vairavan Chetti was the de facto manager of the family and carried 
on the family ‘trade in groceries at Madura as the accredited agent of the family, 
and that the debt was borrowed for purposes binding on the family. 

The main contentions raised by learned counsel for the appellants were, firstly; 
that Vairavan Chetti having purported to mortgage the properties in: question 
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as his self-acquisitions, the mortgage could not affect the interests of the other 
members of the family, though Vairavan Chetti was in fact the manager and the 
debt was borrowed for purposes binding on the family; and, secondly, that, in 
any event, by reason of the prior proceedings the suit was barred and the respondent 
was precluded from enforcing the mortgage against the first defendant’s share in 
the hypotheca on the basis that Vairavan Chetti mortgaged joint family properties 
as family manager. In support of the first of these contentions, strong reliance was- 
placed upon the decision of the Judicial Committee in Balwant Singh v. R. Glancy* 
and the cases in India where that ruling was applied. Their Lordships were dealing 
with a case where the elder of two brothers asserted that the family estate was im- 
partible and as such descended to him as absolute owner and that his brother was 
entitled only to an allowance for maintenance. His claim was, however, unfounded, 
but in the assumed position of the absolute owner of an impartible estate he purported 
to mortgage certain villages belonging to the family to secure sums of money borrowed 
and applied in discharge of the debts contracted by his father. The younger 
brother also signed the mortgage deed but it was found that he was a minor at the 
time of the transaction. The mortgagee contended that in making the mortgage 
the elder brother must be deemed to have acted as the manager of the family for 
the benefit and protection of the estate and that consequently the younger brother’s 
share in the family properties would be bound by the mortgage whether or not 
the latter was of full age at the time of the transaction. This contention was reject- 
ed by their Lordships on the ground that the elder brother could not be supposed 
in the circumstances of the case to have acted as the manager of the family consisting 
of himself and his younger brother. This decision was applied in Ammani Ammal v. | 
Ramaswami Naidu? and Nandan Prasad v. Abdul Aziz*, to cases where the guardian of 
a minor asserting absolute title to the estate in herself adversely to the minor purported 
to mortgage the property as owner thereof. In all these cases it will be observed 
that the transferor was really asserting an absolute title to the property in“himself 
adversely to another person and could not, therefore, be considered as having 
represented that other person in making the transfer, for the position assumed by 
the former was quite inconsistent with any intention to act on behalf of the latter 
whose interest in the property transferred he was repudiating. In the present case, 
however, the facts are essentially different and do not, as it seems to us, attract 
the. principle of the decisions referred to above. Vairavan Chetti who effected the 
mortgage was not in truth asserting a hostile claim to the property against his 
father the first defendant . He was managing the business and, the properties at 
Madura with the consent and acquiescence of the first defendant and borrowed 
the suit debt for the purpose of discharging liabilities incurred in respect of the 
business. It is also in evidence that the first defendant himself discharged one of 
the liabilities of the business out of the amount borrowed. from the respondent. 
It is thus clear that far from assuming a position adverse to the family in respect 
of its ownership of the properties in question, he was acting throughout as its accre- 
dited agent with the consent or acquiescence of the first defendant. It is no doubt 
true that the properties had been acquired in the name of Vairavan Chetti and 
entries in the revenue registers were also made accordingly, but as stated by the 
latter in the earlier suit and by the first defendant in his written statement in the 
present suit, this was done with ulterior motives and not in assertion of a hostile 
claim by Vairavan Chetti. In such circumstances the true principle to be applied 
in determining the quantum of interest that passed to the respondent under the 
mortgage executed by Vairavan Chetti is, as it seems to us, what is laid down in 
section 8 of the Transfer of Property Act which runs as follows : 


“ Unless a different intention is expressed or necessarily implied, a transfer of property passes 


forthwith to the transferee all the interest which the transferor is then capable of passing in the property, 
and in the legal incidents thereof.” 


The words used in the mortgage deed ““all the title, ownership and connection 
which I have in respect of the undermentioned properties and the income therefrom” 





1. (rgt2) 23 M.L.J.18: LR, 39 LA. 109; 2, (1918) sy M.L.J. 113. 
TLR. 34 All, 296 (P.Q,), pt (agag! TAR. 45 AÑ, 491. 
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are words of the widest import and were certainly intended to transfer the entire 
properties by way of mortgage to the respondent who was a bona fide transferee for 
value, and not merely a fractional share therein. This was, indeed, not disputed for 
the appellants. . Nor was it disputed, on the facts found, that it was competent for 
Vairavan Chetti to effect such transfer in the circumstances. The contention was 
that he did not effectively do so because the deed disclosed that he intended to convey 
not as manager of the family but as absolute owner. But, as pointed out already, 
the words used are of sufficient amplitude to convey the full interest in the properties 
which Vairavan Chetti was capable of conveying and this would include the interest 
and title which he had as the manager of the family if he was conveying for purposes 
binding on the family, as has been found to be the case. 


This view is supported by the authorities relied on by Mr. Sitarama Rao 
for the respondent. In Daulat Ram v. Mehr Chand! a mortgage was executed: by 
two members of a joint family who were managing the family business. The deed 
recited that the property belonged ‘“‘solely ”? to the mortgagors, and that the money 
was borrowed in order to pay the debts of the business which they were carrying on. 
The mortgagee obtained a decree against those members on the mortgage and 
in execution purchased the property ; and the question arose whether the shares 
of the other members of the family passed to the purchaser. It was contended for 
the latter that the members of the family other than those who were parties to the 
mortgage and to the proceedings based thereon were bound by the acts of the mort- 
gagors, as they were in management of the family business, and that, the family 
having derived benefit from the mortgage, the interests of the other members also in 
the property passed at the execution sale. This contention was upheld by the 
Punjab Chief Court and by the Privy Council who however reversed the decision 
on another ground. Their Lordships observed; ; 

“ The Senior Judge of the Chief Court, Mr. Barkley, says, ‘ for the purposes of this appeal it 
may be assumed, though there is no finding on this point by the Courts below, that the mortgagors 
were the managers of an ancestral business belonging to the family of which the defendants, who were 
minors when the mortgage was effected, were members, and that the mortgage was necessarily entered 
into, in order to pay the debts of that business. If this were so, the mortgage would be a valid mort- 
gage of the entire property, including the rights of the defendants, though it was erroneously stated 
that the mortgagors were the sole owners and had no co-sharers . . . Their Lordships think 
that the learned Judge was correct in making these assumptions.” 


The same principle was applied in Bzjraj Neopani v. Pura Sundary Dasi? where their 
Lordships held that the title vested in an executor would pass under a conveyance 
whereby he conveyed “all his estate, right, title, claim and demand whatsoever 
unto and upon” the property, although it was not expressly stated in the con- 
veyance that he executed it in his capacity as executor, overruling the contention 
that only the limited beneficial interest which he possessed in the property in his 
own individual right could pass to the purchaser. Reference may also be made 
as illustrating the same principle, to Unnamalait Ammal v. Abboy Chetti? where Venkata- 
subba Rao and Madhavan Nair, JJ., held that a mortgage, executed by a member 
of a joint Hindu family consisting of himself and his father and purporting to charge 
the entire interest in the property described as absolutely belonging to the mort- 
gagor, conveyed the full interest in the property as the son was the manager of the 
joint family at the time of the mortgage and borrowed the debt for family purposes. 
In a recent decision in Ramakrishna Mudaliar v. Manicka Mudaliar*, Varadachariar 
and Mockett, JJ., after referring to certain earlier decisions, put the matter thus :. 
“ The mere fact that properties are described by a member of a family as properties acquired 
out of his earnings is not the assertion of such a hostile claim as against the interests of the family 
or an indication that it was his own personal transaction aslto preclude the application of the principle 


that, if the purpose was one binding on the family, the transferor might still be regarded as having 
.entered into the transaction in the capacity in which he could bind the family.” 


The present case, in our opinion, falls within this principle. 
t. (1887) LR. 1414, 187; LLR. 15 Cal. TLR. 42 Cal. 56 (P.C.), 
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The next conténtion on behalf of the appellants was that the suit was barred 
-by the previous proceedings. One branch of this contention was based upon the 
principle of res judicata embodied in section 11, Civil Procedure Code, another on 
Order a, rule 2, and a third line of argument invoked the principles of estoppel and 
election. We are of opinion that none of these provisions or principles applies so 
as to bar‘ the present suit,” First, as regards res judicata, it is clear that the former 
suit (O. S. No. 114 of 1925) was brought against the mortgagors alone treating them 
as persons solely interested in property. None of the present defendants was a 
party to that suit. It is, no doubt, true that the respondent could have impleaded 
the présent defendants 1 and 2 and prayed for relief alternatively on the footing 
on which he now seeks relief against them, namely, that even if the properties mort- 
gaged belonged to the family, the mortgage was binding on the interests of the 
other members as Vairavan Chetti was the de facto manager of the family and 
borrowed the debt for purposes binding on the family. Such joinder would have 
been justified under Order 1, rule 3, but that is only an enabling provision and 
the question is, was the respondent bound to join these defendants and seek relief 
on this basis in the former suit so as to attract the operation of explanation 4 to 
section 11? It was said that the respondent was bound to do so under Order 2, 
rule. 2, which provides that every suit shall include the whole of the claim which 
the plaintiff is entitled to make in respect of the cause of action. It has, however, 
been held that this provision does not compel a person to join in the same suit every 
cause of action or every claim which he has, but compels him to include in the-suit 
the whole of the claim arising out of the cause of action for which the suit is brought— 
see. Pitapur Raja v. Suriya Raut. As pointed out in Gangi v. Ramaswami?, a cause 
of action is not an abstraction—something independent of the defendant against 
whom the right to relief is alleged to exist. Can it be said, then, that the respon- 
dent’s claim in the previous suit arose out of the same cause of action as his claim 
in the presént suit? As already observed, the persons sued in each case are different. 
Prima facie, therefore, the causes of action are also different. It was said that the 
first and second deferidarits must be deemed to have been represented by Vairavan 
Chetti in that suit as it is now sought to establish that he was the manager of the 
family and executed the mortgage in that capacity. But the suit clearly proceeded 
on the basis that the property mortgaged belonged to Vairavan Chetti absolutely 
‘or, at any rate, to him and his son, and not to the family of which the present defend- 
ants 1 and 2 were members; and we cannot agree that the cause of action for 
enforcing a mortgage against Vairavan Chetti as the absolute owner of the hypotheca 
is the same as the cause of action against Vairavan Chetti and his coparceners 
regarded as co-owners of the property. It seems to us, therefore, that neither 
Order 2, rule 2,nor section 11 read with the explanation 4 operates to bar the present 
suit against the other members, of the family to enforce the mortgage against their 
shares on the footing that Vairavan Chetti executed the mortgage as manager for 
family purposes. This view is supported by the decision in Mohammed Askari v. 
Radhe Ram Singh®, the facts of which bear a somewhat close resemblance to those 
of the present case. It was there held that the cause of action against the members 
of the family other than the executant of a mortgage was not merged in a decree 
obtained in a previous suit to enforce the mortgage against the executant alone. 
A similar conclusion was reached by this Court in Venkatareddi v. Kunjappa Goundan4 
where a suit for sale against a person interested in the equity of redemption but 
‘not impleaded in a prior suit on the mortgage was held not barred under any of 
the provisions of the Civil Procedure Code and this decision has been followed in 
Chaidramma v. Seethan Naidu® and Venkataswami v. Sankaranarayanan®, 


Reliance was placed for the appellants on the decision in K. M. Avulla v. Kanna- 
kurup* as supporting the bar pleaded by them. It was held in that case that a prior 





1. (1885) L.R. 12 I.A., 116: I.L.R, 8 Mad, 4. (1923) 46 M.L.J. 391: LL.R. 47 Mad. 551. 
520 (P.C.) 5. (1930) 61 M.L.J. 316. 
2. ees 12 M.L.J. 103: L.L.R. 25 Mad. 736. 6. 17994) 69'M.L.J. 566: I.L.R. 58’Mad. 825. 
3. (1900) I.L.R. 22 All. 307. 7. (1918) 8 LW. 152. 
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suit for redemption brought against the karnavan ofa tarwad in his personal capacity 
barred a second suit for redemption brought against other members of the tarwad. 
interested in the kanom right. The learned Judges thought that Order 2, rule 2, 
applied to the case as ““ there would be an unnecessary multiplicity of proceedings 
and great confusion might arise if a mortgagor was at liberty to bring separate suits 
for redemption against several co-mortgagees under the same mortgage.” It'is 
open to doubt whether this decision can still be regarded as good law in - view 
of the later decision of the Privy Council in Raghunath Singh v. Hansraj Kunwar’, 
where their Lordships held that a prior unexecuted decree for redemption did not 
bar a subsequent suit for the same relief even against the representatives of the same. 
defendant. It is sufficient to say that we are not here concerned with a suit for 
redemption, and it is clear from the decisions already referred to that a prior suit 
for sale against one person interested in the mortgaged property does not bar a subse- 
quent suit for sale against other persons having interests therein but not made 
parties to the prior suit. 

It was next urged that the respondent was estopped from enforcing the mort- 
gage against the present first and second defendants by reason of his having success- 
fully opposed the applications of these defendants in the former suit to be impleaded 
as parties. It is true that the respondent asserted in those proceedings that defend- 
ants 1 and 2 had no interest in the properties mortgaged as these belonged exclusively 
to Vairavan Chetti, and opposed the joinder of these defendants as their claim was 
one of paramount title. It is difficult to see how an estoppel can arise out of 
-what the respondent said or did in those proceedings. ‘These defendants knew 
the true position as regards the ownership of the properties and there can be no 
question of the respondent having made any representation to them or caused them 
_ to believe anything in respect of the title to the properties of which they were not 
already aware. Reference was made in this connection to section 234 of the Indian 
Contract Act, and it was said that the principle of that section applied here as 
Vairavan Chetti was, in effect, an agent of the family according to the finding of the 
lower Court and the respondent, by taking up the position that he was suing Vairavan 
Chetti as the absolute owner of the hypotheca, induced the defendants 1 to 3 to act 
on the belief that Vairavan Chetti alone would be made liable. In the first place, 
so far as defendants 1 and 2 are concerned, the principle cannot apply for even if 
the respondent had induced them so to believe, an assumption for which we see no 
justification, they did nothing subsequently to alter their position by acting upon 
such belief. The third defendant no doubt took a mortgage from defendants 1 and 2 
subsequent to the dismissal of those proceedings, but we fail to see anything in the 
counter-affidavits filed in those proceedings by the respondent which could reason- 
ably be said to have induced any one to believe that in the event of the mortgaged 
property being held to belong to the family, he would not seek to enforce the mortgage 
against the shares of these defendants. All that he stated was that the mortgaged 
property belonged to Vairavan Chetti and that the first and second defendants 
had no interest therein, a representation which the third defendant obviously did 

not believe or act upon, for he nevertheless obtained his mortgage from these 
defendants. In these circumstances, we see no room for the application of the 
principle of estoppel, so as to preclude the respondent from enforcing the mortgage 
against the present defendants. Nor does the case admit, in our opinion, of the 
application of the doctrine of election which presupposes the choice of suing one of 
two persons on the same facts or cause of action. On the facts as stated, in the 
previous suit the respondent could sue only Vairavan Chetty and his son, and there 
was no question of his abandoning his right to proceed against the present defendants. 
The right to relief claimed previously against the executants of the mortgage and 
that now claimed against the present defendants arise out of different versions of 
the facts. The case is analogous to the one where a plaintiff having sued a wrong 
person subsequently brings the suit against the right person, and no question of 
‘election can ‘arise in such ‘circumstances. 
rere A ANA aaa anana TATANAN NA aaa NT 
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“There remains only the question relating to the claim of defendants 1 to 3 to 
have the debt scaled down under the Madras Agriculturists’ Relief Act. In 
determining this question it becomes material also to consider whether the second 
defendant had become divided in status from the first defendant’s branch before the 
mortgage in suit, was executed and had thus no interest in the hypotheca, as alleged 
by the respondent. As observed already, the Court below has disallowed the claim 
to relief under the Act on the ground that the family of the first defendant is excluded 
from the benefits of the Act under proviso (c) to section 3 (ti) by reason of having 
been assessed to house-tax in respect of buildings the aggregate annual rental value 
of which exceeds Rs. 600, and it has also found that the ‘second defendant had 
become divided and was not entitled to a share in the mortgaged properties. It is 
admitted that the buildings comprised in the mortgage (items 1 and 2) were assessed 
to municipal tax during the relevant period on a total rental value exceeding 
Rs. 600, but it is argued that, as they stood in the name of Vairavan Chétti alone 
in the municipal register, he must be deemed to have been assessed and not the 
family which, for purposes of the Act, is a different person [see section 3 (2)]. We 
think this contention is correct and must prevail. It is true that the properties 
have been found to be joint family properties and that Vairavan Chetti has been 
found to be the de facto manager, But it does not follow that the family itself 
must be deemed to have been assessed by the municipality in such circumstances 
in the absence of anything to show that the manager was assessed as such.” It was 
pointed out in Rajoo v. Palaniappa Chettiar), that in applying proviso (a) to section 
3 (iz) the distinction between the assessment of a person in his individual capacity 
and the assessment of that person as manager of a joint family must be borne in 
mind. ‘The same principle has been applied in applying proviso (c) in A. S. No. 35 
of 1941, where it was held that, in the absence of any evidence to indicate that the 
father, whose name alone appeared in the assessment registers, was being assessed 
as the manager of the family, the municipality must be deemed to have assessed 
him as an individual and not the family of which he was the manager. In the 
present case also Vairavan Chetti’s name alone appears in the municipal registers 
as the owner of the buildings in question and even his family Vilesem (S.T.M.) 
was not prefixed to his name. For the respondent reference was made to certain 
correspondence between Vairavan Chetti and the municipal authorities contained 
in Ex. F sèries as showing that the municipality dealt with Vairavan Chetti as the 
manager of the family as the latter was addressed as ‘‘S.T.M. ?” Vairavan Chetti. 
But the correspondence related to the issue of a building licence and had nothing 
to do with the assessment in question. It follows, on the ‘authorities referred to 
above, that Vairavan Chetti must be deemed to have been assessed as an individual 
and that the joint family is not disqualified from claiming relief as an “‘ agriculturist ”’ 
under the Act. 


_ The question next arises whether the second defendant was also entitled to 
such relief as a member of the joint family. His learned counsel Mr. Bhashyam 
made an unconvincing attempt to show that the Subordinate Judge’s conclusion 
on this issue was wrong. In the first place, he contended that the question of the 
second defendant’s divided status, apart from his alleged adoption to his divided 
uncle, was not clearly raised in the respondent’s plaint and that his client was 
prejudiced by the lack of clear pleadings on the point. We see no force in this 
contention, as issue. 12, ‘‘ whether the second defendant is an undivided member 
of the family of the first defendant and the mortgagor or whether he has heen 
adopted to his divided uncle ” clearly raises the question of the second defendant’s 
undivided status in the family quite apart from the question of his adoption to his 
uncle, and no complaint appears to have been made at the time of the trial on 
the ground of any surprise due to the absence of clear pleadings on the point. Second- 
ly, Mr. Bhashyam endeavoured to show that the circumstances relied on by the 
Court below were not sufficient to rebut the ordinary presumption under the Hindu 
law -that a member of-a family is to be deemed to continue joint unless he is shown 
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to have separated himself from.the family. The learned Subordinate Judge has 
pointed out that the second defendant had been living in a different village for a 
long time till he died during the pendency of the suit, that the first defendant and 
his son had in various judicial proceedings asserted that the second defendant had 
become divided from them long before 1914 and was not a member of the joint 
family of the first defendant, that the second defendant was not shown to have had 
any part or interest in the business carried on by the first defendant’s family either 
at. Tirupattur or at Madura, that each of these defendants was entering into 
transactions and executing documents without reference to the other and that the 
only transaction in which both of them joined was the mortgage in favour of the 
third defendant which was executed after Vairavan Chetti set up for the first time 
in the previous suit the plea that the first and second defendants were members 
of a joint family. The learned Subordinate Judge has elaborately considered the 
oral evidence bearing on the point and has drawn adverse inferences from the 
non-production of the family accounts maintained by the first defendant which 
might throw light on the matter, disbelieving the story that the said accounts had 
been lost by fire. There is no necessity to review all the evidence discussed at 
length by the learned Judge as we think it is sufficient to say that we entirely agree 
with his reasoning and conclusion on this point. l 

In the result, the appeals succeed only as regards the appellants’ claim to relief 
under the Madras ‘Agriculturists’ Relief Act. All the interest outstanding on the 
rst October, 1937, being wiped out under the Act, the respondent will be entitled 
to recover from the first defendant’s share in the mortgaged properties only half of 
the principal sum, that is, Rs. 25,000 with interest at 6} per cent. per annum from 
rst October, 1937, till the date fixed for payment which will be four months from 
this date (see sections 8 and 14). As it appears that the third defendant has 
instituted a separate suit for sale on his mortgage which includes an additional 
item of property, and as the parties have agreed that the amount properly payable 
to'him after scaling down that debt may be determined in that suit, the portions of 
the decree of the lower Court declaring the amount payable to him and providing 
for its recovery will be deleted. The decree of the Court below will be modified 
as indicated above. As the appellants have failed in their main contentions in the 
appeals we direct each party to bear his own costs in this Court. The respondent 
will have his costs in the Court below, and the costs of the third defendant will be 
provided for in the decree to be passed in his suit. In other respects the decree 
of the Court below will stand. The appellants in A. S. No. 346 of 1940 will pay 
the court-fee due to the Government. 

_ (These appeals having been set down to be mentioned this day*, the Court 
made the following) 

ORDER, —In modification of the order regarding the payment of court-fee to 
Government, the appellant will pay 1/7 and the plaintiff-respondent 6/7 of the 
court-feé of Rs. 2,542-7-0 due on the portions of the appeal in which the plaintiff- 
respondent was concerned and thé appellant will pay the whole of the court-fee 
of Rs. 1,942-7-0 on the appeal as against third defendant. 
Se i Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 

PRESENT :—MR. Justice BYERS. 





Madhava Pillai. . 7 ... Petitionert 
v. < : ; 
Subramaniya Udayar and another ..  Reshondents. 


_ > Limitation Act (IX of 1908), section 20 {r)—Paternal grandmother of minors executing a promissory note 
m respect of debt due by deceased father of minors—Part payments by—Sufficient to save limitation for suit agains - 
the. minors. — - i ; : ae 

.- Where. a promissory note is executed by the paternal grandmother as the de facto guardian of. 
minors for a sum due by their deceased father on a previous obligation, any payment made by her 
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within time will be one made “ by the person liable to pay the debt ” within the meaning of section 
20 (1) of the Limitation Act. In such a case the question whether the de facto guardian was a duly 
authorised agent of the minors does not arise. Such a payment will save limitation for a suit against 
the minors on the promissory note. 


Chennappa v. Onkarappa, (1939) 2 M.L.J. 596: LL.R. (1940) Mad. 358, distinguished. 

_ When there is a plurality of persons liable for a debt, all of them need not join in making a part 

payment. ` 
` Lakshmi Naidu v. Gunnamma, (1934) 68 M.L.J. 470: I.L.R. 58. Mad. 418, referred to. 

Petition under section 25 of Act IX of 1887 praying that the High Court will be 
pleased to. revise the decree of the Court of tħe District Munsiff of Villupuram, 
dated goth November, 1942 and passed in'S. C. S. No. 331 of 1942. 

M. S. Venkatarama Aiyar for Petitioner. 

S. V. Venugopalachari for Respondents. 

The Court delivered the following 

JuDGMENT.—The short facts leading to this revision petition under section 25 
of the Provincial Small Cause Courts Act are that a promissory note was executed 
by the defendants’ paternal grandmother as their de facto guardian for a sum due by 
their deceased father on a previous obligation. The plaintiff brought the suit on 
the promissory note only against the minors and it was summarily dismissed by the 
learned District Munsiff on the authority of Chennappa v. Onkarappa*. There is a 
clear distinction to be drawn between. the facts of the present case and the facts in the 
case cited, where the promissory note had been executed not by the grandmother as 
de facto guardian but by the deceased father himself and payments had subsequently 
been made by the paternal grandmother. It was held’ by the Full Bench that the 
grandmother in her capacity as de facto guardian was not an “ agent duly authorised 
in this behalf ” within the meaning of section 21 (1) of the Indian Limitation Act 
so as to be capable of extending limitation under section 20 (1) of the same Act and 
that although the grandmother might be the de facto guardian, she was not a lawful 
guardian, In the present case the promissory note was executed by the grandmother 
herself and therefore the payment made within time by her is one made “ by the 
person liable to pay the debt ” within the nieaning of section 20 (1) of the Limitation 

Act. The question whether the de facto guardian was a duly authorised agent of 
the minors did not therefore arise. In Lakshmi Naidu v. Gunnamma® it was held 
that section 20 of the Limitation Act does not contemplate that when there is a 
plurality of persons liable in respect of a debt, all of them should join in making-a 
part payment, and such a part payment by one of the persons liable can avail not 
merely against the person making the same or those deriving title under him subse- 
quent to such payment but also against other persons liable in respect of the debt. 
The payment by the paternal grandmother as a person liable under the note accord- 
ingly saves limitation under section 20 (1) of the Indian Limitation Act and the suit 
is" within time. 

“In the result, the petition is allowed, the order of dismissal of the suit is set aside 
and the suit remanded for further disposal when it will be’necessary for the learned 
District Munsiff to consider whether the minors are liable for the debt contracted 
by their de facto guardian. The costs of the petition will abide the final result of the 
suit, | j 

K.S, —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 


Beeram Ankalu Reddi ,. Petitioner*® 
: v. : 
Beeram Chinna Ankalu Reddi ` .. Respondent. 


Civil Procedure Code (V of 1908), section 151 and Order 41, rule 5-——Appeal against order refusing to set 
aside ex parte preliminary decree—Application for stay of passing of final decree pending disposal of appeal— 
Maintainability—Inherent power of Court—Limits. a i 

a (1939) 2 M.L.J. 596: I.L.R. (1940) Mad. A (1934) 68 M.L.J. 470: I.L.R. 58 Mad. 
359. 410, l i : 
* C, M, P, No, 2670 of 1943, goth September, 1943, 
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. An application to have the passing of the final decree stayed pending disposal of an appeal against 
the order dismissing the appellant’s application for setting aside the ex parte preliminary decree is 
maintainable and the Court has inherent jurisdiction under section 151 of the Code of Civil Procedure 
to stay the passing of the final decree, irrespective of Order 41, rule 5 of the Code. 


Limits of inherent jurisdiction and inherent powers of the High Court to order stay of 
further proceedings in execution pending an appeal discussed and authorities reviewed. 

Petition praying that, in the circumstances stated in the affidavit filed therewith, 
the High Court will be pleased to direct stay of passing of the final decree in O. S. 
No. 6 of 1942 on the file of the District Court of Cuddapah, pending A. A. O. No. 
369 of 1949, preferred to the High Court against the order of the Court of the 
District Judge of Cuddapah dated 10th March, 1943, and made in I. A. No, 17 
of 1943 in the said O. S. No. 6 of 1942. 

M. Srinivasa Rao for Petitioner. 

Kasturi Seshagiri Rao and Kasturi Sivaprasada Rao for Respondent. 
- The Court made the following ; 

ORDER. —The petitioner, the first defendant in O. S. No. 6 of 1942 on the file 
of the District Court of Cuddapah seeks to have the passing of the final decree in 
that suit stayed pending disposal of C. M. A. No. 369 of 1943 filed against the order 
in I. A. No. 17 of 1943 dismissing his application for setting aside the ex parte prelimi- 
nary decree passed in that suit. It was a suit for recovery of money due on a 
hypothecation deed. e" 

The main contention of the respondent is that the application is not main- 
tainable and that this Gourt has no jurisdiction to stay the passing of the final decree. 


The petition has been filed under Order 41, rule 5 and section 151 of the 
Civil Procedure Code. Order 41, rule 5 runs thus: 

“ An appeal shall not operate as a stay of proceedings under a decree or order.appealed from 
except so far as the appellate Court may order, nor shall execution of a decree be stayed by reason 
only of an appeal having been preferred from the decree ; but the appellate Court may for sufficient 
cause order stay of execution of such decree.” f | 
The rule as amended in Madras has the following additional provision : 

“and may when the appeal is against a preliminary decree stay the making of a final decree in 
pursuance of the preliminary decree or the execution of any such final decree if already made.” ` 

On the language of the rule as it stands the petitioner cannot be given the 
relief prayed for as the appeal is only against an order refusing to set aside the 
preliminary decree. nd 

In a case reported in g2 L.W. Short Notes 41 (C. M. P. No. 3754 of 1930) it 
was held by Lakshmana Rao, J., that in similar cases, since there is no appeal against 
the ex parte decree the application for stay of further proceedings in pursuance of 
the decree cannot be entertained in a civil miscellaneous appeal against an_ order 
refusing to set aside an ex parte preliminary mortgage decree. He followed the 
decision of Jackson, J., in C. M.P. No. 3871 of 1929 (57 M.L.J. Short Notes 44) which 
was a similar case. In the latter case the decision in Bhagwat Rajkoer v. Sheo Golam 
Shut was referred to and followed. That decision of the Calcutta High Court was 
based on the express language of section 545 of the Civil Procedure Code corres- 
ponding to Order 41, rule 5 of the present Code, and it was held that it was not 
compétent to an appellate Court to stay proceedings in execution of a decree of a 
Subordinate Court pending an appeal preferred against an order of refusal of the 
Court below to set aside the decree under section 108 of the old Code of Civil Pro- 
cedure (Order 9, rule 13 of the present Code). The decision in. Jamuna Prasad v. 
Magai Ram? follows the decision in Bhagwat Rajkoer v. Sheo Golam Sahu! and refers 
to it as sufficient authority for the position that there is no power vested in the 
appellate Court to stay proceedings in a case such as this. In Mohan Lal v. Shibdhari® 
also it was held that an order staying execution of a decree under such circumstances 
was One passed without jurisdiction. Reference was made in it. to the decision. in 
Bhagwat Rajkoer v. Sheo Golam Sahu! and to that in Jamuna Prasad v. Magai Ram, 
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as authority for the position.. That decision also was given with reference to the 
express language of Order 41, rule 5. 

In none of these cases was the question considered as to whether such an order 
could be passed irrespective of Order 41, rule 5 in exercise of the inherent powers 
of the Court under section 151 of the Civil Procedure Code. As urged for the 
petitioner even before the present Code of 1908 came into force it had been recognis- 
ed that Courts in India had inherent powers ex debito justitiae which could be 
invoked in such cases, and under the Code of 1908 it has received legislative recog- 
nition in section 151. In Hukum Chand Bord v. Kamalanand Singh+, Mookerjee, J., 
after referring to the decision in Panchanan Singh Roy v. Dwarkanath Roy?, observed : 

“ The provisions of the Civil Procedure Code cannot be treated as exhaustive. I entirely repudiate 
the theory that our powers are rigidly circumscribed by the provisions of the Codec, and that we have 
no power to make a particular order, though it may be absolutely essential in the interest of justice, 
unless some section of the Code can be pointed out as a direct authority for it. Such a theory 
is based on a misconception of the truc functions of a Code, as to which reference may usefully be 
made to a well-known passage from Domat’s Civil Law . . . . Such a theory, moreover, is 
entirely inconsistent with various decisions of the Judicial Committee and of the different High Courts 
in this country, among which I need only mention those in the cases of Ram Kirpal v. Rup Kuart5.” 


It is true that such inherent powers cannot be invoked by any Court when the 
exercise of such powers would be inconsistent with or opposed to the express provisions 
of the Code. But where the Code is silent I should think such powers can be 
exercised so long as it is not opposed to or prohibited by the provisions of the Code 
and it relates to matters on which the Code cannot be said to be exhaustive. ‘There 
is also one other limitation to the exercise of such powers which was pointed out in. 
Petha Perumal Chettiar v. Chidambaram Cheitiar* in the following observation : 


“We think it is an improper use and an erroneous construction of section 151 to invoke it for 
power which can be found in other provisions of the Code.” 


In Ayyamperumal v. Muthuswami®, which followed the decision in Varadacharyuls v. 
Narasimhacharyulu® it was pointed out that the Code is exhaustive in respect of matters 
for which provision is made and that section 151 cannot be invoked in opposition to 
the provisions of the Code. But in these two cases the provisions of section 151 were 
sought to be invoked for the power to the Court to issue temporary injunctions in 
circumstances not provided in Order 39, rule 1. It was pointed out that the Courts 
were empowered to issue temporary injunctions only under section 94 of the Code, 
and under that section it is only in cases prescribed, namely, prescribed by rules 
[vide section 2 (16) of the Civil Procedure Code] that temporary injunctions .could 
be issued. Since thus there is a definite provision in the Code limiting the cir- 
cumstancés in which temporary injunctions could be issued by the Court, the Court 
could not act under section 151 of the Civil Procedure Code. It follows that in 
matters in which the Code is exhaustive the inherent power of the Court under 
section 151 cannot be invoked. 

Another set ‘of rulings relied on for the respondent in support of his contention 
that section 151 cannot be invoked relate to the power of the Court to restore suits 
under circumstances not contemplated by Order 9, rule 13 or to restore applications 
dismissed for default. In Néelaveni v. Narayana Reddi” a Full Bench of this Court had 
to consider the maintainability of a petition to set aside a decree or order passed in 
default of appearance on grounds other than those given in Order g, rule 13 and 
it was held that section 151 cannot be invoked for any inherent powers to order 
restoration. It was pointed out that if the Code provides a special remedy, the 
remedy carinot be extended to cases othcr than those mentioned in the Code. The 
decision in Hukum Chand Boid v. Kamalariand Singh! was referred to with approval 
as regards the inherent powers of the Court. It was stated that there was no instance 
of any ex parte decree having been set aside on an application made for that purpose 
in cases other than those coming under rule 13 of Order 9. | It was further emphasised 
that most of the cases where the Court exercised its inherent powers related to orders 
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of an incidental or ancillary character. The decision in Alagasundaram Pillai v. 
Pichuvier!, which was also a decision of a Full Bench relates to a case of an application 
to set aside an order of dismissal for default passed in proceedings under rule 97 or 
roo of Order 21 of the Civil Procedure Code. It was pointed out in that case that ` 
the inhérent power so far as it exists is itself a matter of statute and reference was 
made to section 151. It was further pointed out that the exercise of such power 
may be justified in cases of gross injustice where thé party has no other remedy and 
that in that particular case there was a remedy by way of suit. In the’ case of 
applications for restoration of proceedings and suits for default of appearance in 
circumstances other than those coming within the purview of Order 9g, rule 13, 
the granting of the relief prayed for would interfere with the substantial rights of 
parties acquired under such orders. With regard to applications for stay of further 
proceedings the order prayed for being only incidental or ancillary cannot be said 
to materially affect the substantial rights of parties. 

With regard to the power of the Court to stay further proceedings or proceedings 
in execution under section 151 of the Code of Civil Procedure no authority has been 
cited to indicate that the provision of the Code has been considered to be exhaustive 
on that point. On the contrary there are a number of rulings of the various High 
Courts in which the inherent powers of the Court under section 151 had been 
invoked for staying further proceedings in pursuance of a decree or order as also 
proceedings in execution. In Hukum Chand Boid-v.-Kamalanand Singh? are given 
various instances in which such inherent powers had been invoked. One of such 
instances was the power of an appellate Court to stay execution proceedings pending 
an appeal from an order under section 244 (section 47 of the Code of 1908). Another 
was the power of the appellate Court to stay proceedings founded on a preliminary 
order in a partition suit against which an appeal has been preferred. There was no 
express provision in the Code for passing of such orders then. In Neelaveni v. Narayana 
Reddi’, this decision is quoted with approval, and the judgment of Woodroffe, J., 
is referred to as containing a collection of a number of cases in which the Court’s 
inherent powers had been exercised. In Sasikanta v. Jabilt, Mulchand.v. Fiwandas® 
and Ma Kyaw v. Daw Kye U® the inherent powers of the Court to stay proceedings 
were invoked on the analogy of the principle of section 10 of the Civil Procedure 
Code even though the language of the section did not apply on the facts of those 
cases, In Nanda Kishore Singh v. Ram Golan Sahu", it was held that thè High 
Court had inherent powers to make an order for stay of proceedings in execution 
of its own decree in view ofan application by the judgment-debtor to the Judicial 
Committee for special leave to appeal to His Majesty in Council (vide also ewan 
Ram & Co, v. Commissioner, Calcutta Port®). In Mohamedali Essabhai v. Dharamsay 
Jetha  Go.? the inherent powers were invoked on the analogy of Order 41, rule 
5, for staying the enforcement of an award in an appeal against the order refusing 
to set aside the award. In this Court itself, in Sundaram Chettiar v. Valli Ammal\® 
it was held that where an order appealed against is followed by an order sought to 
be stayed pending that appeal the enforcement of that subsequent order could 
be stayed (on the analogy of Order 41, rule 5) in cases where such subsequent 
order would get automatically vacated if the appeal were to be allowed. Thus.it 
will be seen that not only by this Court but also by the High Courts of Bombay, 
Calcutta, Lahore and Rangoon, the inherent powers of the Court were invoked 
for staying proceedings in circumstances not expressly provided in the Code. 

None of the decisions relied on for the respondent, namely, 32 L.W. Short 
Notes 41, 57 M.L.J. Short Notes 44, Bhagwat Rajkoer v. Sheo Golam Sahu, Jamuna 
Prasad v. Magai Ram** and Mohan Lal v. Shibdari1 refer to the inherent powers of 


1, (1929) 57 M.L.J. 381: I.L.R. 52 Mad. 7. (1912) I.L.R. 40 Cal..955. 

: 8. A.LR. 1939 Cal. 308. 

2, (1905) I.L.R. 33 Cal. 927 at 940. 9. (1931) LL.R. 55 Bom. 8o1. 

3. (1919) 37 M.L.J. 599: I.L.R. 43 Mad. 94 10, (1934) 68 M.L.J. 16: LL.R. 58 Mad. 


(F.B.). 116 
4. A.L.R. 1931 Cal. 779. 11, (1904) I.L.R. 31 Cal, 1081, 
5. A.I.R. 1933 Lah. 50. 12, ALR. 1916 Pat. 397. 
6. ALR. 1935 Rang. 355. 13. ALR. 1942 Pat. 146. 
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the Court. They are all casesin which the decision was based on the express 
language of Order 41, rule 5. 

In the case before me, if the appeal is allowed the preliminary decree will 
automatically get vacated and the further proceedings which are sought to be 
stayed also would follow suit. If the principle of the decision of the Bench of this 
Court in Sundaram Chetti v Valli Ammal} is applied to the facts of his case, it has 
to be held that this petition is maintainable. 

Another contention which appears to have been raised in some of the cases 
cited before me was that the High Court had inherent powers apart from section 
151 of the Civil Procedure Code to pass such orders. In Govindarajulu Naidu v. 
Imperial Bank of India, Vellore®, it was held by this Court that in a case like this, the 
High Court had powers to issue temporary injunction restraining the party from 
executing the decree sought to be set aside. It was stated therein that the High 
Court could exercise the powers of the Supreme Court, and reference was made 
to the decision in Peria Karuppan Chetitar v. Ramaswami Chettiar®, Rash Behari Roy v. 
Bhowani Churn Bose*, and Mungle Chand v. Gopal Ram. But then as was pointed 
out by Bardswell, J., in Karuppayya v. Ponnuswami® such powers can be invoked 
only in the exercise of the original civil jurisdiction and the two Calcutta cases cited 
in Govindarajulu Naidu v. Imperial Bank of India, Vellore? relate to cases which 
came up for decision on the original side of the High Court. The relevant provisions 
of the Letters Patent referred to in Karuppayya v. Ponnuswami® clearly indicate that 
such powers can be invoked only on the original side (vide clause 21 of the Letters 
Patent). 

I therefore find that this petition is maintainable. The interim order staying 
further proceedings is hence made absolute. 

Before I conclude I will have to express my thanks to Mr. Kasturi Seshagiri Rao 
who at my request cited and examined all available rulings on the point not only 
under section 151 of the Civil Procedure Code, but also under the Letters Patent 
and the Government of India Act with reference to the powers of this Court to 
pass orders staying further proceedings in suits and proceedings in execution. 

K.S. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 
The Madanapalli Lakshmikantha Nidhi, Limited by Official 


Liquidator Sri K. Venkata Rao .. Petitioner* 
v. 
Katte Raghunathacharlu and others .. Respondents. 


Madras Debt Conciliation Act (XI of 1936), sections ro and 27 (1)—Application by a debtor dismissed— 
Application did not include debt due to a creditor—Limitation. 

A decree-holder filed an execution petition which was struck off on 12th October, 1937. He 
filed another execution application on 18th October, 1940, more than three years from the date on 
which the previous execution application was struck off. To save limitation he referred to the 
fact that between the two dates, the judgment-debtor had filed a petition before the Debt Conci- 
liation Board, mentioning some other debts due to the decree-holder, ,but not the decree debt. 
This application before the Board was subsequently dismissed on account of the absence of the 
debtor. It was held by the lower court that the execution application filedin 1940 was time 
barred. 

Held : (i) Executing Courts ought not.to pass orders like ‘ struck off’ or ‘ closed ’ ; they should 
either adjourn the execution application directing the decree holder to take other steps or dismiss 
it, if owing to the decree-holder’s default the Court is unable to proceed with the execution. 

(ii) The words “ recovery of debt which was the subject-matter of any proceedings” in section 
27 (1) of the Debt Conciliation Act include even debts not specified by the debtor in his petition to 
the Debt Conciliation Board so that limitation for any proceedings before a Civil Court will be 
saved under that section. 





i. (1934) 68 M.L.J. 16: LL.R. 58 Mad. 4. (1906) I.L.R. 34 Cal. 97. 


116. 5. (1906) I.L.R. 34 Cal. ror. 
2. (19833 35 L.W. 168. i 6. (1932) 64 M.L.J. 112; LLR. 56 Mad, 
3, (1928) 27 LW. 418. 563, 
* O, R, P, No, 1669 of 1941, goth October, 1942, 
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(iti) If the application before the Board was dismissed before the expiry of the two months from 
the date of the service under section 10 (1) on the decree-holder, the result will be that the decree- 
debt or any other debt owing to him will not be discharged. But if it was dismissed after the expiry 
of two months, it would be open to the decree-holder to take necessary steps under section 10 (3), 
for otherwise the debt would be discharged under section 10 (2). 


In re Siddappa Chettiar, (1942) 2 M.L.J. 616, followed. 

Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff of Madanapalli, 
dated 15th March, 1941, and made in S. E. P. No. 559 of 1940 in S. C. S. No. 
492 of 1936. 

M. S. Ramachandra Rao and D. R. Krishna Rao for Petitioner. 

D. Munikanniah for Respondent. 

The Court delivered the following 

Jupcment.—Madanapalli Lakshmikantha Nidhi, Limited, by its liquidator is 
the petitioner in this Court. ‘The order of the lower Court sought to be revised is 
one dismissing an execution application in a small cause suit on the ground that 
the application was barred by limitation. ‘The decree was passed on 11th November, 
1936; for a sum of Rs. 156-4-0 with further interest and costs. The first application, so 
far as I can gather, was S.E.P.No. 160 of 1937, which appears to have been struck off 
on 12th October, 1937. The execution application out of which the present revision 
arises was filed on the 18th October, 1940, more than three years from the date 
on thich the previous execution application was struck off. The ground upon 
which the decree-holder sought to save the present execution application was by 
reference to a petition filed by one of the judgment-debtors before the Debt Concilia- 
tion Board, a copy of which is exhibited as Ex. A. In that petition before the Debt 
Conciliation Board some other debts due to the present petitioner decree-holder 
were mentioned, but the decree debt which is sought to be recovered in the present 
execution proceedings was not mentioned. The lower Court held that as the 
decree debt now under execution was not mentioned by the debtor in his appli- 
cation before the Board, section 27 of the Debt Conciliation Act did not apply and 
that therefore the execution application was out of time. Section 27 (1) runs thus : 

“ In calculating the period of limitation for any suit filed in, or proceedings before, a Civil Court 
for the recovery of a debt which was the subject of any proceedings under this Act, the time during 
which such proceedings were pending as well as the time taken for the obtaining of certified copies 
of the order of the Board shall be excluded.” 

The question therefore is whether the decree debt in question was the subject 
of the proceedings under the Act. i l i 

From an examination of section 10 and the other relevant sections of the Act 
it seems to me that even debts not specified by the debtor in his petition to the 
Board should also be taken to be the subject of the proceedings under the Act. 
It is said that the stage of section 10 was reached in this case. Section 10, clause (1) 
- States, 


“ If, after examining the debtor, it is in the opinion of the Board, desirable to attempt to effect 
a settlement between him and his creditors, a notice shall be issued and served or published in the 
manner prescribed, calling upon every creditor of the debtor to submit a statement of debts owed to 
such creditor by the debtor. . . . .” 
Sub-clause (2) : 


““ Subject to the provisions of sub-section (3) every debt of which a statement is not submitted 
to the Board in compliance with the provisions of sub-section (1) shall be deemed for all. purposes and 
all occasions to have been duly discharged.” 

The decree-holder, Madanapalli Lakshmikantha Nidhi, Limited, was a creditor 
whose name was mentioned in the petition and a notice under section 10 (1) is 
alleged to have been sent to the Nidhi (vide counter-affidavit filed by the debtor in 
the lower Court in this execution proceeding). According to the provisions of section 
10 (1) the debts which he has to get from the debtor, means all the debts 
which he has to recover from the debtor whether or not the debtor included all the 
debts in his petition. The result of that would be that if the. creditor did not file a 
statement in the manner provided by section 10 (1), that is, in the form of a verified 
statement under the Civil Procedure Code, the debts shall be deemed to be dis- 
charged for all purposes, subject to the creditor moving the Board or the Court 
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for the restoration of the debt. Thisis the view taken by Byers J.,in Siddappa 
Chettiar, In ret. . 

It is said that the application before the Board was subsequently dismissed 
on account of the absence of the debtor. If the debtor’s petition was dismissed 
before the expiry of the two months from the date of service of the notice under 
section 10, Clause (1) on the decree-holder, the result would be that this decree 
debt or any other debt owing to him will not be discharged. But the question 
whether the decree debt would be discharged if the debtor’s petition was dismissed 
after the expiry of the two months aforesaid may have to be considered. If that is the 
case, it would be open to the decree-holder to take the necessary steps under sub- 
clause (3) of section 10. The question whether the decree debt should be deemed 
to be discharged will depend upon whether the notice under section 10 (1) was 
actually served upon the decree-holder. The lower. Court, it would be observed, 
has not gone into any of these questions but dismissed the execution application 
on the sole ground that the application was barred .by limitation. This conclusion 
cannot be upheld. 

There is also a question raised whether the order on the prior execution appli- 
cation, namely, “‘struck off’? which was passed on the 12th October, 1937, is a 
proper order. It is urged that if, as is mentioned in the present execution petition, 
the prior application was dismissed merely for the reason that there were no bidders 
on the date when the sale came on, it would not be a legal disposal of the previous 
application, in which case the present application must be deemed to be a continua- 
tion of the old proceeding. It has been- repeatedly laid down by this Court that 
executing Courts ought not to pass orders like “‘ struck off ” or “ closed ’’ and that 
they should either adjourn the execution application directing the decree-holder to 
take other steps or dismiss it if owing to the decree-holder’s default the Court is 
unable to proceed with execution. Orders in execution are passed in a very careless 
manner and such disposals have worked serious injustice and given rise to very many 
complications at the later stages of the proceedings. Executing Courts ought to be 
careful in following the directions laid down by this Court again and again and 
there can possibly be no excuse for the Court passing the order in 1937 when it 
had been repeatedly laid down that such orders ought to not be passed. The lower 
Court seems to have dismissed some application for amendment, and, if that amend- 
ment application was merely to say that the present application is a continuation 
of the old proceeding, that is not an order which I can possibly uphold. It will be 
open to the decree-holder to say that the present application is a continuation of 
the old application and add words to that effect within one month from the date 
of receipt of the records in the Court below and the Court will proceed to decide 
all the questions taking it that I have allowed the amendment to the execution 
application. The costs of this revision petition will.abide and be provided for in 
the final order. 

V.P.S. —— Case remanded. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SR ALFRED Henry LIONEL LEACH, Chief Justice AND Mr. JUSTICE 
LAKSHMANA RAO. , 
V. Ramaswami Ayyangar and K. R. Subramania Ayyar, Receivers 
“to the estate of late RM. AR. AR. RM. Arunachalam Chettiar of | 
Devakottai i ..  Applicants*- 
v 


The Commissioner of Income-tax, Madras i .. Respondent. 
Indian Income-tax Act (XI of 1922), section ro (2) (xii)—Will—Executors spending on death duties and 
obtaining letters of administration— Whether expenditure deductible from the income of the estate for purposes of 
income-tax. < 
The expenditure incurred in payment of death duties and in obtaining probate and letters of 
administration of the will of the deceased owner is not deductible under section 10 (2) (xz) of the 
Indian Income-tax Act. ; 





1. (1942) 2 M.L.J. 616. 


* Case Referred No. 15 of 1943. 22nd October, 1943 . 
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` P. C. Mallick and D.C. Fich, In re, 4 1.T.R. 369 and Prabash Chandra Mullick v. Commissioner of 
Income-tax, Bengal, (1938) 1 M.L.J. 704 : L.R. 65 LA. 150 : I.L.R. (1938) 2 Cal. 214 (P.C.), referred to. 
Case referred to the High Court by the Income-tax Appellate Tribunal, Calcutta 
Bench, under section 66 (i) of the Income-tax Act, (XI of 1922) as amended by 
section 92 of the Income-tax (Amendment) Act (VII of 1939) in Application 
66 R. A. 4, Madras of 1942-43 on its file. 


C. Padmanabha Aiyangar for Applicants; 
K. V. Sesha Aiyangar for Respondent. 
The Judgment of the Court was delivered by 


The Chief Fustice—One RM. AR. AR. RM. Arunachalam Chettiar died on 
the 23rd February, 1938, leaving a will. He had assets in British India, Ceylon, 
Federated Malay States and Cochin China. The will was proved in British India 
and letters of administration were obtained in Colombo. Under the Jaws of Ceylon, 
Federated Malay States and Cochin . China the executors were called upon to pay 
death duties. For the year of assessment 1939-40 the executors sought to deduct 
from the income of the estate.for the year of account the expenses incurred in obtain- 
ing probate and letters of administration and also the amount which they had been 
compelled.to pay in death duties. The Income-tax authorities held that these 
amounts were not deductible and the decision was upheld by the Income-tax Appel- 
late Tribunal, Calcutta Bench. The estate is now in the hands of receivers appointed 
by. the Subordinate Court of Devakottah and at the request of the Receivers the 
Tribunal has referred to this Court under section 66 of the Indian Income-tax Act 
the following question: 

“ Whether expenditure incurred in connection with death duty, for obtaining letters of adminis- 
tration and for obtaining probate of the will of the deceased owner, is not deductible under section 10 (2) 
(wii) of the Act? ” | 

‘Clause (xii) of sub-section (2)- of section xo allows an assessee to deduct any 
expenditure “not being in the nature of capital expenditure or personal 
expenses of the assessee laid out or expended wholly and exclusively for the 
purpose of such business, profession or vocation.” Before the clause was 
amended by the Indian Income-tax Amendment Act of 1939, it provided for the 
deduction of expenditure ““ (not being-in the nature of capital expenditure) incurred 
solely for the purpose of earning such profits or-gains.”” Before the amendment the 
Calcutta High-Court in P. C. Mallick and D. C. Fich, In rel, held that the cost of 
obtaining probate of a will could not be excluded from the chargeable income of 
the executors, and the decision was upheld by the Privy Council in Prabash Chandra 
Mallick v. Commissioner of Income-tax, Bengal, ? although the judgment of their Lordships 
laid stress on the wording of the will which directed the executors to pay the probate 
duty out of the income of the estate. 


Mr. C. Padmanabha Aiyangar, on behalf of the receivers, has very rightly 
‘conceded that in view of the amendment of the clause he cannot contend that the 
cost of obtaining probate and letters of administration are deductible ; but he says 
that the sums paid in death duties in Ceylon, Federated Malay States and French 
Cochin China are deductible because they were sums paid in order to enable the 
executors to carry on the testator’s business in those countries. We are unable to 
accept this argument. Only the expenditure laid’ out wholly and exclusively for the 
purpose of the business can be deducted and in our judgment it cannot be said that 
these payments were made wholly and exclusively for the purpose of carrying on 
the testator’s business. A death duty is a duty imposed by a State for the benefit of 
the State. Whether the business is carried on or not is no-concern of the State. The 
executors had to make the payments because the law demanded that they should. 
They represented the estate. 7 





1. A4.1.T.R. 969. ILL.R. (1938) 2 Cal. 214 (P.C.). 
2. - (1938) 1 M.L.J. 704 : L.R. 65 I.A. 150: l 
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The answer to the question referred is that the expenditure incurred in payment 
of death duties and in obtaining probate and letters of administration is not deductible 
under section 10 (2) (wi?) of the Act. PoS 

The Receivers must pay out of the estate the costs of the Commissioner of 


Income-tax, Rs. 250. 
K.G. pi de Reference answered. 


[PRIVY COUNCIL. | 
[On appeal from the High Court of Judicature at Bombay]. 
PRESENT :—LORD Romer, LORD PORTER, LORD CLauson, SIR GEORGE RANKIN 
AND SIR MADHAVAN NAIR. 


The Patiala State Bank .. Appellant” 
2. 
The Commissioner of Income-iax, Bombay Presidency, Sind 
and Baluchistan .. Respondent. 


Income-tax—Government Trading Taxation Act (III of 1926), section 2—Applicability—Patiala State 
Bank carrying on business exclusively in the State itself—Income received in British India—Liability to tax under 
Indian Income-tax Act. é 

The Patiala State Bank owned and controlled by the Maharaja of Patiala (who constitutes the 
Government of that State) did not carry on any part of its business in British India. In the year 
of assessment the Bank collected and received in British India’ through the hands of its agents interest 
on certain Government of India securities that it had acquired in the course and for the purpose of 
its business and some profit on resale of investments which had been similarly acquired. The Bank 
was sought to be made liable for British Indian Income-tax in respect of the receipts under the pro- 
visions of the Government Trading Taxation Act (III of 1926). i 

Held, that the operation of section 2 of the Government Trading Taxation Act, 1926,1s not con- 
fined to trade or business carried on in British India. Section 2 of the Act applies to the business of 
the bank though it is carried on exclusively in the State of Patiala. The income, profits or gains re- 
ceived by it in British India being such ‘as would have been taxable under the Income-tax Act 
190; if received by a company “ in the like case” it can be validly assessed to income-tax Im British 

naia. 

Ta re Patiala State Bank, A.1.R. 1941 Bom. 93, affirmed and In the matter of Ram Prasad, (1930) 
L_L.R. 52 All, 419, overruled, 

Appeal from the decision of the High Court of Bombay *(Beaumont, C.J., and 
Kania, J.) dated 8th October, 1940, on a reference under section 66 (1) of 
the Income-tax Act, 

Cyril King and F. S. Scrimgeour for Appellant. 

J. Millard Tucker and W. Wallach, for Respondent. 

Their Lordships’ Judgment was delivered by 

Lorp Romer.—The Patiala State Bank (the appellant in this case) is owned 
and controlled by the Maharajah of Patiala who constitutes the Government of 
that State. The head office and all the branches of the bank are situated in the 
State and it does not carry on any part of its business in British India. But in the 
_ year ending 31st March, 1935, the bank collected and received in British India 

, through the hands of its agents sums representing the interest on certain Government 
of India securities that it had acquired in the course and for the purpcses of its busi- 
ness. In the same year, it also received in British India, through its agents there, 
a substantial sum of money representing the profits accruing to it in respect of the 
sale at a profit of various investments similarly acquired. It 1s not and it cannot be 
disputed that all these sums of money represented profits or gains of the appellant’s 
banking business for the year in question. In these circumstances the Senior 
Income-tax Officer, Non-Resident Refund Circle, Bombay, in the month of August, 
1937, caused an assessment to be made on the bank for the year 1935-36 in respect 
‘of the sdid sums (and of certain other small sums representing income of the bank 
received in British India in the year ending 31st March, 1935) after allowing various 
permissible deductions. 

‘In making this assessment the _ Income-tax Officer purported to be acting under 
the provisions of the Government Trading Taxation Act, 1926 (TII of 1926). The 


preamble to the Act is in the following words :— 
“ Whereas it is expedient to determine the liability to taxation for the time being in force in 
British India of the Government of any part of His Majesty’s Dominions, exclusive of British India, 


*P.C. Appeal No. 44 of 1942. 8th July, 1943. 
1. ALR. 1941 Bom. 93. a oo 
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“in respect of any trade or business carried on by or on behalf of such Government ; It is hereby enacted 
“as follows :” 
The material section of the Act is the second which runs as follows :— 

“2, (1) Where a trade or business of any kind is carried on by or on behalf of the Government 
of any part of His Majesty’s Dominions, exclusive of British India, that Government shall, in respect 
of the trade or business and of all operations connected therewith, all property occupied in British 

‘ India and all goods owned in British India for the purposes thereof, and all income arising in con- 
nection therewith, be liable— 
(a) to taxation under the Indian Income-tax Act, 1922, in the same manner and to the same 
extent as in the like case a company would be liable ; 
(b) to all other taxation for the time being in force in British India in'the same manner as 
in the like case any other person would be liable. 
(2) For the purpases of the levy and collection of income-tax under the Indian Income-tax 
Act, 1922, in accordance with the provisions of sub-section (1), any Government to which that sub- 
section applies shall be deemed to be a company within the meaning of that Act, and the provisions 
of that Act, shall apply accordingly. 
(3) In this section- the expression “ His Majesty’s Dominions’ includes any territory which is 
under His Majesty’s protection or in respect of which a mandate is being exercised by the Government 
‘of any part of His Majesty’s Dominions.” 
The question to be decided upon this appeal is whether the section applies.to the 
appellant bank. It 1s conceded that the Patiala State is a State under His Majesty’s 
protection and is therefore within His Majesty’s Dominions for the purposes of the 
section. But the appellant contends that the section only applies to cases where the 
trade or business in question is carried on in British India. If the section does 
apply to the bank, then by virtue of sub-section (1) (a) all income arising in. con- 
-nection with its trade or business is liable to taxation under the Indian Income-tax 
Act, 1922, in the same manner and to the same extent as in the like case a company 
would be liable. It is therefore desirable to state what are the relevant provisions 
of the Income-tax Act, 1922, applicable to a company “in the like case.” They 


are as follows : - ; 

* Section 2.—(4) “business” includes any trade, commerce, or manufacture or any adventure 
or concern in the nature of trade, commerce or manufacture. 

: Section 3.—Where any Act of the Indian Legislature enacts that income-tax shall be charged 
for any year at any rate or rates applicable to the total income of an assessee, tax at that rate or those 
rates shall be charged for that year in accordance with, and subject to the provisions of, this Act in 
respect of all income, profits, and gains of the previous year of every individual, company, firm and 
Hindu undivided family. 

Section 4.—(1) Save as hereinafter provided, this Act shall apply to all income, profits or gains, 
as described or comprised in section 6, from whatever source derived accruing, or arising or received 
in British India, or deemed under the provisions of this Act to accrue, or arise, or to be received in 
British India. i 

Section 6.—Save as otherwise provided by this Act, the following heads of income, profits and 
gains, shall be chargeable to income-tax in the manner hereinafter appearing, namely = 


m Business. 

ection 10.—(1) The tax shall be payable by an assessee under the head ‘ Business” in respect 
of the profits or gains of any business carried on by him.” zi 
In the month of October, 1937, the bank appealed against the assessment that had 
been made upon it, and after some proceedings had taken place before the Assistant 
Commissioner and the Commissioner which need not be further mentioned, the 

. Commissioner, upon the application of the bank made under section 66 (2) of. the 
last mentioned Act, referred to the High Court for its decision seven questions of 
law of which only the following are now material : ; 

“ (1) Whether the Government Trading Taxation Act (III of 1926) is applicable to the Patiala 
State Bank rendering it liable to taxation under the Indian Income-tax Act, 1922? 

Whether the property situate at Mussoorie taken over by the Patiala State Bank from its 
debtor, a subject of the Patiala State, in part satisfaction of a loan advanced to him, is property occupied 
in British India for the purposes of its trade or business in British India within the meaning of section 2, 
Government Trading Taxation Act and whether all income arising from such property is 
liable to assessment by virtuc of the provisions of the said Act? 

(4) Whether the sum of Rs. 66,720 received by the Patiala State Bank on the sale of its invest- . 
ments during the year 1934-35 being the excess realized by it over the cost price of such investments, 
which has been included under the heading of profits in the relative-profit and loss accounts and balance 
sheet is assessable to income-tax ? 

(5) Whether the income received by the Patiala State Bank from its investments in British 
India constitutes income arising in connection with a trade or business carried on in British India 
within the meaning of section 2, Government Trading Taxation Act, and is therefore liable to 
assessment to income-tax ? a 


` 
- 
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“ (7) Whether the assessment to income-tax and super-tax for the year 1935-36 on the Patiala 
State Bank is a legal and valid assessment ?” 


Of these quetsions, No. (3) requires a word ofexplanation. ‘Lhe property in question 
produced no income in the year ending on grst March, 1935, and was not, 
therefore, referred to in the assessment for the year 1935-36, that is aloue the subject- 
matter of these proceedings. The question, however, would or might arise in 
- subsequent years of assessment, and accordingly by a consent order passed by the 
High Court it was agreed that the present appeal should be argued and decided 
on the footing that income from such house property is in fact included in the 
assessment, the subject of the present appeal. In the circumstances and in order to 
save expense their Lordships are willing that the appeal should be dealt with on 
this footing. l 

The Commissioner, as required by section 66 (2), Income-tax Act, stated 
his own opinion upon the questions set out above, and upon each of them his opinion 
was adverse to the contentions of the bank. In particular he rejected its contention 
that is implied in questions (3) and (5) that the Government Trading Taxation 
Act only applies to a Government carrying on a trade or business in British India. 

On the 8th October, 1940, the reference came before the High Court and was 
heard by Sir John Beaumont, C.J., and Kania, J. At the hearing before them a 
contention was put forward on behalf of the bank that does not appear to have been 
relied upon before the Commissioner. It was that the Act of 1926 was altogether 
invalid as having been ultra vires the Government of India. This contention, which 
was described by the Chief Justice as being the principal point argued before them 
and the only question of substance in the case, failed, as might have been expected, 
to commend itself to the Court, and was very properly abandoned by Mr. King 
in his address to their Lordships on behalf of the bank. But it was strongly urged 
before their Lordships, as it was before the High Court, that the Act of 1926 only 
applies to a trade or business carried on in British India. The contention had been 
advanced successfully before the High Court of Allahabad in In the matter of 
Ram Prasad*. It was, however, rejected by the High Courtin the present case. 
“I can see,” said Beaumont, C.J., 

“ no jus:ification for the view. . . . that the Act is confined to business carried on in 
British India. It seems to me that the title, the preamble and the operative part of section 2 
make it perfectly clear that it applies to every case in which the Dominion Government is 


carrying on abusiness, and when that happens, the Dominion Government is liable to Indian 
Income-Tax as though it were a company.” 


Kania, J., expressed himself to the same effect. The High Court accordingly 
answered the first question in the affirmative. Having done so, they found no diffi- 
culty in answering questions (3), (4), (5) and (7). After referring to the provi- 
sions of the Income-tax Act of 1922 the Chief Justice said this: 

; “ The effect of the charging sections, sections 3 and 4, is to render the income, profits and gains 
of a company liable to British Indian income-tax if such income profits and gains accrue or arise or 
are received in British India. So that Act IH of 1926 comes to this : that where a Dominion Governa 


ment is carrying on a business anywhere, it is liable to British Indian income-tax in respect of the 
income, profits, and gains of that business which accrue or arise or are received in British India.” 


As regards question (3) it was accordingly held by the Court that any income 
derived from the property therein mentioned was income arising in connection 
with the business of the bank and would fall to be taxed. It was however, held 
by the Court that the property was not property. occupied for the purposes of the 
business. Question (4) was also answered in the affirmative, as was question (5) so 
far as it asked whether the income therein mentioned was liable to assessment to 
income-tax. It necessarily followed that question (7) was also answered in the 
affirmative. In the result a formal order dated the 8th October, 1940, was drawn 
up embodying the answers given by the Court upon the reference. It is from 
that order that the bank, having obtained the necessary certificate from the High 
Court under section 66-A (2), now appeals to His Majesty in Council. 

In their Lordships’ opinion the answers which the High Court gave to the 
questions referred to them are plainly right, as is the reasoning upon which these 
answers were based. ‘There are no words to be found in the Act of 1926 confining 
———eerr——.— a ANA an Anangga ga AA AA NA ANNA ANANA AA A Angan A NA AA NAN KNA NA gana G a kar gana a, 
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the operation of section 2 tọ trades or businesses carried on in British India. The 
words of the section are quite general in their terms, and their Lordships are quite 
unable to find any reason whatever for introducing into the section by implication 
the qualification for which the appellant bank contends. ‘Lhe section ‘therefore 
applies to the business of the bank although it is carried on exclusively in the State 
of.Patiala. That being so it follows that the assessment complained of is a valid 
assessment, inasmuch as all the items affected by it represent income, profits or 
gains of the said business received in British India, and are, therefore such as would 
have been taxable under the Act of 1922 if received by a company “ in the like case”. 

For these reasons, their Lordships will humbly advise His Majesty that the 
e should be dismissed. The appellant must pay the respondent’s costs of the 
appeal. 

Solicitors for Appellant : E. F. Turner @ Co. 

Solicitors for Respondent: Solicitor, India ʻO ffice. 

K. 5. —— Appeal dismissed. 

[PRIVY COUNCIL. ] 
[Oa appeal from the High Court of Judicature at Allahabad. ] 

PRESENT :—Lorp ATKIN, LORD THANKERTON, LORD PORTER, Sir GEORGE 

RANKIN AND Sir MADHAVAN NAR. l 


Debi Prasad Sharma and others . .. Appellanis* 
v. 
The Emperor .. Respondent. 


Contempt—Proceedings for—To be sparingly used and always with reference to administration of justice— 
False news item and comment thereon in a daily not affecting administration of justice—Contempt proceedings not 
to be resorted to. l 

The printer, publisher and editor of a daily newspaper were charged by the High Court in 
contempt proceedings, for having published a news item and, comment thereon, untruly alleging 
that the Chief Justice had committed an ill-advised act, namely, writing to the Subordinate Judges 
asking (as the news item said), enjoining (as the comment said) them to collect money for the War 
Fund, and were found guilty and convicted for the same. On appeal to His Majesty in Council, 

Held, that the words complained of were not capable of being a contempt of Court and the 
proceedings in contempt were misconceived. . : 

The cases of contempt which consists of ‘‘ scandalising the Court itself ” are fortunately rare and 
require to be treated with much discretion. It is a weapon to be sparingly used and always with 
reference to the administration of justice. The test to be applied is whether the words complained 
of were in the circumstances calculated to obstruct or interfere with the course of justice and the 
due administration of the law. 

D.N, Pritt, K. C. and R. K. Handoo for Appellants. 

Sir Walter Monckton, K. C., W. W. K. Page and.B. Mackenna for Respondent. 

Their Lordships’ Judgment was delivered by 

Lorp Arxın.— This is an appeal from a judgment of the High Court of Judi- 
cature at Allahabad by which the appellants were severally found guilty of contempt 
of Court and sentenced to fine or imprisonment and in the case of the third appellant 
to imprisonment only. ‘The first two appellants are respectively the printer and 
publisher and the editor of the Hindustan Times a daily newspaper published in Delhi 
and. having a large circulation in the United Provinces. The third appellant is the 
local correspondent of the newspaper at Meerut and at the material date had been 
so employed for the past 7 years. In July, 1941, the Sessions Judge at Meerut 
Mr. Hari Shankar Vidyarthi had been engaged in the trial of 20 persons charged 
with murder, rioting, etc., which ended on July 31st, 1941, when the Judge convicted 
. four of the accused and sentenced them to transportation for life. The remaining 
sixteen were acquitted. On August ist, the third appellant Mr. Singhal sent the 
following news item to the newspaper : 4 
l (F.O.C.) s 
VD Meerut, Aug. 1. 

_ “With the judicial officers also now co-operating actively in the war efforts, the ‘ efforts’ are . 
bound to receive a heavy push forward. The judicial officers over all the Province have been, 
I reliably learn, asked by the ,new Chief Justice of the Allahabad High Court, who, it is understood, 
has been requested by His Excellency the Governor, for co-operation in war efforts, to raise subscriptions 
for the war funds. 


*P, C. Appeal No. 31 of 1942, 25th June, 1943.° 





* 


DEBI PRASAD SHARMA V. EMPEROR (P. C.) 569 


bmx 
pened a 
T > 


The judicial officers raising money make it quite clear to the persons, whom they ask to contribute, 
that the donations were voluntary and they were not exercising any compulsion in asking for funds. 
They could donate as much or as little as they pleased.” 


On August grd the newspaper published the news item with headings as 
“follows : 
f ' JUDICIAL OFFICERS FOR War WORK. 


- 


RAISING SUBSCRIPTIONS. 
New CHIEF JUSTIGE’s CIRCULAR. 
(From our Correspondent). 


Meerut, Aug. 1. 


“ With the judicial officers also now co-operating actively in the war efforts, the “ efforts” are 
bound to receive a heavy push forward. The. judicial officers all over the Province have been, 
I reliably learn, asked by the new Chief Justice of the Allahabad High Court, who, it is understood, 
has been requested by His Excellency the Governor for co-operation in war efforts, to raise sub- 


scriptions for the war funds. 


The judicial officers raising money make it quite clear to the persons whom they ask te con- 
tribute that the donations were voluntary and they were not exercising any compulsion in asking for 
funds. They could donate as much or as little as they pleased.” ; 


There followed a short report of the judgment in the murder case headed 
“ Murder Case Judgment ”?. In the issue of the Hindustan Times of August 6th there 
appeared the following paragraph which appears to be an editorial comment : 

“If it is true that the new Chief Justice of the Allahabad High Court, Sir Iqbal Ahmad, in his 
administrative capacity, has issued a circular to the Judicial officers under his jurisdiction, enjoining 
on them to raise contributions to the war funds, then it must be said that he has done a thing which 
would lower the prestige of the courts in the eyes of the people. The presiding officer of a court, ` 
while asking for funds, may say that the contribution is voluntary, but he cannot remove the idea 
from the mind of a person, particularly a litigant, that the request is being made by one whom it may 
not be safe to displease. To be absolutely voluntary, war contributions ought to be raised only by 
non-official committees or individuals. It was bad enough that the services of the members of the 
executive were utilized for the purpose, but to make judicial officers do this work is something far 


worse.” , 
On August 8th the Chief Justice Sir Iqbal Ahmad and Collister, J. ordered 
that notice should be given to the first two appellants to appear in Court on September 
9, 1941, to show cause why they should not be punished for contempt of Court 
for publishing the above comment In the Hindustan Times. Notice of the proceedings 
was also ordered to be given to the Government Advocate. The notice was duly 
given entitled : “ In the matter of Miscellaneous Case No. 8/41 (Contempt of Court) 
In re King Emperor, applicant, Debi Prasad Sharma and other Opposite parties.” 
When the parties appeared Mr. Gandhi filed an affidavit in which he said that 
since the notice was issued he had made personal inquiries at. Meerut and had 
ascertained certain facts which he set out, but desired to assure the Court that it was 
no part of his intention to cast any reflection upon the conduct of the Chief Justice 
or to bring the Court into disrepute or contempt, and that he would be sorry indeed 
if his conduct in publishing the comments, which he did publish as editor relying 
on the accuracy of his informant, were interpreted as implying any malicious intention 
on his part or intended to bring the Court or any member of it into disrepute. Their 
Lordships for reasons which will appear do not find it necessary to enumerate the 
facts alleged in Mr. Gandhi’s affidavit. In substance they were that Mr. Singhal 
had been present in the Court of Mr. Vidyarthi on July 31st when he gave judgment 
in the murder case, and that after sentencing the four accused to transportation for 
life the Judge made the following statement in open Court: “Since the Chief 
Justice, who has been requested by His Excellency the Governor to help in the 
war efforts, has asked us to raise subscriptions for the war fund, it is incumbent 
on us to raise subscriptions and you should help me in this work.” Thereupon 
lawyers and litigants present in Court held consultations ; Rs. 200 were collected 
in Court and placed on the table of the Judge: and according to Mr. Singhal 
one of the counsel who appeared for some of the accused told the Court that he 
had collected Rs. 150 from his clients as requested by the Judge and that he weuld 
present that money the next morning. The Judge then declared the rest of ihe 
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accused discharged. This statement was said to have been corroborated by 
various people in Meerut, some present at the trial and some not. 


At the hearing on September g, no further evidence was tendered. Sir Tej 
Bahadur Sapru counsel for the printer and the editor repeated that it was no part 
of the intention of either to cast any reflection upon the Court. The Chief Justice 
stated that the information contained in the comment was based upon untrue facts, 
and that no circular was issued by him, and he would like further discussion to 
proceed on that basis. This statement was accepted by counsel, and the case has 
proceeded on the footing that no circular and no request was issued by the Chief 
Justice to Judicial Officers of the subordinate Courts to the effect stated. 


At ihe end of the hearing on September 9, the Chief Justice addressing counsel, 
said, “ We are going to reserve judgment. Having given due weight to what you 
have said, we have arrived at the conclusion that your clients are guilty of contempt 
of Court, and in the absence‘of an apology for which we give time until the day 
after to-morrow, it shall be our duty to pass sentence according to law.” There 
then followed a series of transactions on which the appellants in support of their 
case proposed strongly to rely, but which their Lordships find it unnecessary to 
discuss in view of their opinion upon the question whether the appellants were 
guilty of any contempt of Court upon which they ought to have been convicted. 
The Chief Justice before the day reserved for judgment arrived had with Collister, J. 
interviewed Mr. Vidyarthi and gave notice to the appellants on September r1th 
that as he had asserted that most of the allegations in Mr. Gandhi’s affidavit were 
untrue, the Court proposed to examine him and another witness in Court on Sep- 
tember 15th, and that the appellants would be given the opportunity of calling 
further evidence. The two witnesses were examined, the case was further adjourned 
to September 25th, the Chief Justice stating that in a way Mr. Vidyarthi was also 
on trial, and would be allowed to produce witnesses. At the resumed hearing the 
Chief Justice said that if Mr, Vidyarthi did not utter the words alleged then Mr. 
Singhal would primarily be guilty of contempt of Court having sent the information 
and that it was desirable that the proceedings should continue together.. Accordingly 
it was agreed by Mr. Singhal and all the parties that Mr. Singhal should accept 
a notice then issued that he should “show cause why he should not be dealt with 
for contempt of this Court with respect to the news published in the Hindustan Times 
of Sunday, August 3rd, on information supplied by him.” The case proceeded on 
this footing on September 26th and 27th and October 27th and 28th when Mr. 
Vidyarthi appeared by counsel who cross-examined the witnesses called by the 
appellants. It should be stated that no objection was taken by the appellants’ 
counsel to any of the procedure adopted by the Court. On November 14th the 
Chief Justice delivered the considered judgment of the Court. He reviewed the evi- 
dence and came to the conclusion that Mr. Vidyarthi had not made the statement 
imputed to him : and that Mr. Singhal had founded his report upon ‘‘ nothing more 
substantial than a suggestion or an easy inference from the facts.” The Chief 
Justice then stated that in the opinion of the Court the charge of contempt was 
established against all three respondents. He proceeded to state what impression 
in the opinion of the Court an ordinary intelligent reader would receive from reading 
the editorial comment of the 6th August. ‘‘ The comment contains a clear insinua- 
tion that the Chief Justice had issued a circular to all judicial officers to raise contri- 
butions from litigants and others to the War Fund, that pressure was thereby being 
exerted by an authority which “it would not be safe to displease’ and that the 
prestige of the Courts would thus be impaired. The implication is that the Chief 
Justice had done something which was unworthy of a person holding that high 
office and that as the head and representative of this High Court he had committed 
the gross impropriety of forcing judicial officers subordinate to this Court to ask 
for war contributions from litigants, who, notwithstanding that the giving of donatioris 
was ostensibly voluntary, were not in a position to refuse.” As to Mr. Singhal 
the Court found that he sent information which was probably founded either on 
his own inference from what took place or on a suggestion from other peisons, and 
he had endeavoured to defend his action by giving evidence which they were unable 
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-to accept as true. As to the printer and Mr. Gandhi they had no reason to suspect 
the accuracy of their correspondents’ reports, and were acquitted of malice. Never- 
theless they erred grievously in publishing the news item and the editorial comment 
without attempting to verify its truth. Mr. Singhal was committed to prison for 
two months. The printer was fined Rs. 500 or in default a month’s imprisonment, 
Mr. Gandhi was fined Rs. 1,000 or in default a month’s imprisonment. The 
Court eventually refused a stay pending appeal, and Mr. Singhal and Mr. Gandhi 
have both served their terms of imprisonment. At the hearing of the appeal, their 
Lordships intimated that they desired to deal first with the primary question whether 
in the circumstances the words complained of were capable of being a contempt 
of Court, and counsel for both sides argued this point. On the conclusion of this 
argument their Lordships intimated that their decision was in favour of the appellants. 
The other points therefore raised by the appellants were not further discussed by 
counsel for the appellants or at all by counsel for the respondent, and their Lordships 
must not be taken as expressing any opinion one way or the other upon them. 
In their Lordships’ opinion the conviction for contempt of Court cannot stand. 
The cases of contempt which consists of ‘‘scandalising the Court itself ” are fortunately 
rare, and require to be treated with much discretion. In 1899 this Board pronounced 
proceedings for this species of contempt to be obsolete in this country, though 
surviving in other parts of the Empire ; but they added it is a weapon to be used 
sparingly and always with reference to the administration of justice, McLeod v. Si. 
Aubyn', In The reference from the Bahama Islands*, the test applied by the 
very strong Board which heard the reference was whether the words complained 
of were in the circumstances calculated to obstruct or interfere with the 
course of justice and the due administration of the law. In Reg v. Gray? 
it was shown that the offence of scandalising the Court itself was not obsolete 
in this country. A very scandalous attack had been made upon a Judge 
for his judicial utterances while sitting in a criminal case on circuit; and 
it was with the foregoing opinions on record that Lord Russell of Killowen, L.C. J. 
adopting the expression of Wilmot C. J., in his opinion in Rex v. Almont, 
which is the source of much of the present law on the subject, spoke of the 
article complained of as “calculated to lower the authority of the Judge.” 
When the comment in question in the present case is examined it is found 
that there is no criticism of any judicial act of the Chief Justice, or any imputation 
on him for anything done or omitted to be done by him in the administration of 
justice. Jt can hardly be said that there is any criticism of him in his administrative 
„capacity, for as far as their Lordships have been informed the administrative control 
of the subordinate Courts of the Province, whatever it is, is exercised not by the 
Chief Justice, but by the Court over which he presides. The appellants are not 
charged with saying anything in contempt of the subordinate Courts or the adminis- 
tration of justice by them. In truth the Chief Justice is alleged untruly as is now 
admitted to have committed an ill-advised act in writing to his subordinate Judges 
asking (as the news item says), enjoining (as the comment says) them to collect for 
the War Fund. If the facts were as alleged they admitted of criticism. No doubt 
it is galling for any. judicial personage to be criticised publicly as having done some- 
thing outside his judicial proceedings which was ill-advised or indiscreet. But 
judicial personages can afford not to be too sensitive, A simple denial in public of the 
alleged request would at once have allayed the trouble. Ifa Judge is defamed in 
such a way as not to affect the administration of justice he has the ordinary 
remedies for defamation if he should feel impelled to use them. Their Lordships 
cannot accept the view taken by the Court as stated above of the meaning of the 
comment : the words do not support the innuendo. In the opinion of their Lordships 
the proceedings in contempt were misconceived, and the appellants were not guilty 
of the contempt alleged. At the end of the hearing their Lordships intimated they 
would advise His Majesty that the appeal should be allowed and the fine and the 
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costs ordered to be refunded, and that they would give their reasons for their report 
later, as they have now done. | 

Solicitors for Appellants : Douglas Grant and Dold. 

Solicitors for the Respondent: Solicitor, India Office. 

K.S, —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR VERE MOCKETT, OFFICIATING Chief Justice, AND Mr. JUSTICE 
KRISHNASWAMI AYYANGAR. 


K. S5. P. Thangavelu Chetti .. Appellant” 
v. 
K. 5. R. Chockalingam Chetti and others .. Respondents. 


Presidency Towns Insolvency Act (IH of 1908), sections 8 and 23—Order of Insolvency Court directing Official 
Assignee not to sell insolvent’s half share in a house but ordering the other sharer to pay a fixed sum as half the 
value of the house to the Official Assignee—Sale of other properties making it possible for the insolvent to pay his 
creditors in full—Application by insolvent for cancellation of order as to house— Jurisdiction of Court to grant. 


The Insolvency Court passed an order directing. the Official Assignee not to sell the insolvent’s 
half share in a family house but ordered the other sharer to pay the Official Assignee a fixed sum as 
the half share of the value of the house. Owing to the sale of other properties of the insolvent and 
other circumstances the insolvent was in a position to pay off his creditors in full and consequently 
applied for a variation of the order as to the family house. 


Held, that the whole reason and basis for the original order having disappeared the Court should 
save from sale the property of the insolvent which was not required to be sold for the purpose of 
paying creditors and which he did not desire to be sold. 


The Court has the widest possible discretion to use its powers under section 8 of the Presidency 
Towns Insolvency Act suo motu and the fact that the Court obtained the necessary information, which 
may induce it to rescind or vary its order, from the insolvent (who was not eo nomine a party to the 
order sought to be varied) can be no objection to the exercise of the inherent jurisdiction, parti- 
cularly as the Official Assignee was representing the insolvent at the time of the order. 


Section 23 does not operate as a bar to the Court acting under section 8, where, as in the 
present case, no property had vested in anybody by reason of an act of Court. 

_ On appeal from the Judgment and Order of Chandrasekhara Ayyar, J., dated 
23rd August, 1943 and passed in the exercisc of the Insolvency Jurisdiction of the 
High Court in Application No. 647 of 1943 in I. P. No. 192 of 1940. 

N. Srinivasa Ayyangar for T. S. Krishnamurthy Aiyar for Appellant. 
'K. V. Ramachandra Ayyar for K. N. Subramaniam for Respondents. 
The Court delivered the following 


JUDGMENTS : The Officiating Chief Justice. —The appellant is thè insolvent. 
The first respondent is one Chockalingam Chetti, his cousin brother. The second 
respondent, the Official Assignee of Madras, is formally on the record. The Offcial 
Assignee on the 22nd December, 1942, took out an application for directions before 
the learned Insolvency Judge with regard to the disposition of properties which 
‘according to the insolvent and also to Chockalingam ‘Chetty, represent properties 
which, under an oral partition, were allotted to the insolvent’s share ” as well as 
other properties. One of those properties is to be found in item 4 of Schedule A 
which is a half share ing Devathi Pilliar Koil Street, Pulicat. With that house, 
I am concerned and I will call that house “the Pulicat House.” The learned 
Judge on the 11th January, 1943, directed the Official Assignee to sell the properties 
in the schedules to the application. before him and the Pulicat House was included. 
The Official Assignee came before the Court with a further application on the 15th 
April, 1943, and he said in paragraph (c) of his report that with regard to the Pulicat 
House the insolvent and Cnockalingam Chetti were entitled to a half share each, 
that an offer had been received from Chockalingam Chetti for Rs. 300 and that 
he had reports that it was worth more ; and he asked for directions as to whether 
the house might be sold. Chockalingam Chetti in his affidavit in reply to the 
Official Assignee’s report said in paragraph 5 that he was “ prepared ta abide by 
any fair price which the Official Assignee or this Honourable Court may suggest.” 





*O. S. A. No. 46 of 1943. A 215t September, 1943: 
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The learned Judge’s judgment of the rgth April, 1943 was as follows : 


“ Having regard to the fact that the Pulicat House is stated to be the family house to continue in 
-occupation of which Chockalingam Chetti will have a natural desire, I am of the opinion that-it need 
not be sold but that Chockalingam should pay to the estate a half share of its value on the basis that 
the property is worth Rs. 1,500.” ` 


The order followed the learned Judge’s judgment and said that the “house at Pulicat 
shall not be sold but the said K.S. R. Chockalingam Chetti do pay to the Official 
Assignee a sum of Rupees seven hundred and fifty only representing a half share 
of its value.” This order has led to subsequent proceedings. 


On the gist May, a Notice of Motion was filed by the insolvent in which he 
asked under section 8 (1) of the Presidency Towns Insolvency Act that the Insolvency 
Court should vary the order of the rgth April. He pointed out that owing to the 
sale of other properties and other circumstances he was in a position to pay sixteen 
annas in the rupee to his creditors and that therefore it was not necessary to sell the 
Pulicat House ; and he asked that the order of the 19th April, should be varied 
by directing the Official Assignee not to execute any conveyance in respect of the 
same. In fact his expectations were realised and quite apart from the Pulicat House 
sixteen annas in the rupee was paid to the creditors. On the 23rd August, the 
parties appeared before the learned Judge and there were a number of applications 
in the list. The last application was for annulment by the insolvent. The Official 
Assignee who is before us today states that he did not file a report in the present 
application which is No. 647 of 1943 but he was before the learned. Judge and 
gave him all the information he desired. The outstanding fact was that on that 
date, the 23rd August, the creditors had been paid in full and that the only question 
to be considered and with which we are now concerned was whether a house which 
now belonged to a man who in a matter of minutes would be solvent, should be sold. 
If it had been sold, the money would have been paid to the Official Assignee who 
would have at once handed it over to the (lately) insolvent. The learned Judge 
took the view that he would not go back on his order of the 19th April, “ which was 
passed after taking into account all the circumstances then existing’? and which 
was “now sought to be varied, only because there has been a change in the cir- 
cumstances with reference to the financial situation of the insolvent.” 


It must be remembered that the circumstance then existing and the financial 
situation of the insolvent were of great importance. First of all he was an insolvent. 
It was necessary that his assets should be realised for the payment of his creditors ; 
but on this day, the 23rd August he was ina few moments to cease to be 
an insolvent, no money was required for the payment of any creditors, 
because they had all been satisfied. That is important. It has been urged 
before us that this is a matter for the discretion of the learned Insolvency 
Judge. But, with respect, I am unable to agree with the order in this case. I think 
that the whole reason in this case and basis for the original order had disappeared, 
and that unless affected by section 23 of the Presidency Towns Insolvency Act the 
Court should save from sale property of the insolvent which was not required to be 
sold for the purpose of paying creditors and which he did not desire to be sold.. 
It has been difficult on the merits for the learned counsel for the first respondent 
to support the learned Judge’s order. He has, however, argued that section 8 of 
the Presidency Towns Insolvency Act cannot be invoked by the insolvent because 
he was not himself a party tothe original order sought to be reviewed. It was a 
fact that the parties to that order were the Official Assignee, the petitioning creditors 
and the first respondent K. S. R. Chockalingam Chetti. The Official Assignee, of 
course, was then representing the insolvent. I do not think, however, it is necessary 
to say more than this about that aspect of the case. It must be remembered that 
before the learned Judge were a large number of applications dealing with the 
insolvent’s affairs. The learned Judge was fully apprised of the circumstances by 

“the Official Assignee and I think it is clear—and this is supported by the authorities 
—that the Court has the widest possible discretion to use its powers under section 8. 
The Official Assignee had by his letter of 25th May, 1943, directed the insolvent 
to apply to. the Court. With before it all these circumstances, I think that the 
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Court could have and may be taken to have acted on its own initiative in making 
this order. 

The other point taken on behalf of the first respondent was that section 23 was 
a bar to the Court acting under section 8. Very few words, I consider, can dispose 
of that argument. Authorities show that the test is whether by reason of an act 
of Court the insolvent’s property has been vested in somebody, a third party. The 
object of the section is to preserve accomplished acts. There is no authority for the 
proposition, as was argued, that there was no order which could be reviewed under 
section 8, because that is what it really amounted to. It is directly opposed to the 
wording of the section. On the other hand, there is authority that innumerable 
orders can be reviewed under section 8. In this particular case no property had 
vésted in anybody. All that happened was that property had been directed to be 
sold because it was thought that a sale was necessary for the payment of the insolvent’s 
debts. But it afterwards turned out that it was wholly unnecessary. I therefore 
think that the learned Judge should have reviewed that order by cancelling it. 
The fact that a sale might have caused the parties to cease quarrelling does not 
seem to me to be relevant. 


For these reasons J consider that this appeal should be allowed with costs as 
against the first respondent. 


Krishnaswami Ayyangar, 7.—JI am of the same opinion. So far as the merits 
are concerned, the change in the circumstances of the insolvent was of such a character 
that to do justice it was incumbent upon the Court to set aside the order of the 19th 
April, 1943. Enough money had been collected for payment in full to all the 
creditors not only of sixteen annas in the rupee but also the interest accrued. The 
sale of the property in question was therefore totally unnecessary for the purpcse 
of the insolvency administration. ‘The learned Judge seems to have been influenced 
by the fact that the amount of Rs. 750 was fixed with reference to the proper value 
of the property and that to allow the insolvent to get back his share would result in 
the fight between the parties continuing. ‘These may be very good reasons for 
directing the sale of the property if the question had arisen in a suit instituted for 
partition. With respect it seems to me that these considerations are quite alien 
to the matter before the learned Judge which was in an insolvency proceeding. 


It was, however, vehemently contended on behalf of the first respondent that 
the application to the learned Judge was incompetent inasmuch as the insolvent 
had no locus standi to make it. This objection was considered by the learned Judge, 
but he overruled it on the ground that the section does not provide that a review 
of an order or its variance can be had only at the instance of a party 
to the application. If I may say so with respect, I find myself in complete 
agreement with this view. The language used in section 8 (1) of the 
Presidency Towns Insolvency Act is that the Court may review, rescind or 
vary any order made by it under its insolvency jurisdiction. Ordinarily 
no doubt the Court would act on applications made to it by parties to the order 
sought to be rescinded: but the language, undoubtedly, indicates a wider juris- 
diction in the Court. In the course of the argumentis the question was put to the 
learned advocate for the respondent as to whether the Court had not inherent 
jurisdiction to act suo motu for purpose of rescinding its previous order in a proper 
case. The answer was that the Court had the jurisdiction. But it was contended 
that in the case on hand the learned Judge was not acting suo motu at all. It seems 
to me that if the Court had the necessary jurisdiction, the fact that it obtained the 
necessary information which induced it to rescind or vary its order, from the insolvent 
can be no objection. The fact, however, is that thé ‘Official Assignee was himself 
present in Court and he has told us that he placed the material facts before the 
Court and informed it that the debts of the insolvent had been discharged completely 
without reference to the money sought to be obtained by the sale of the property 
in question. That being so, I feel little doubt that the order of the Court is not 
open to challenge merely on the ground that it was the insolvent who moved it. 
Then it was said that there was something in section 23 of the Act which took away 
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the power of the Court to vary an order passed. by it although the power has been 
expressly given by section 8 (1). Reliance is placed upon the language of section 23 
CE namely, “ Where an adjudication is annulled, all sales and dispositions of 
property and payments duly made, and all acts theretofore done, by the Official 
Assignee or other person acting under his authority, or by the Court, shall be valid, 
but the property of the debtor who was adjudged insolvent shall vest in such person 
as the Gourt may appoint, or, in default of any such appointment shall revert to the 
debtor to the extent of his right or interest therein on such terms and subject to such 
conditions (if any) as the Court may declare by order.” It is argued that here is 
an act done by the Court, namely, the order passed by it on the 19th April, 1943, 
and it is said that that order cannot be disturbed at all even by the Court acting 
under section 8 (1). That, it seems to me, is not the purpose of section 23. If a 
final order had been made and property had become vested either in the Official 
Assignee or in a third party by reason of an order made, the annulment of the 
adjudication cannot operate to disturb the state of affairs so brought about. But 
if an. order had been made, it must be taken for granted that that order is liable to 
be challenged either by the procedure laid down in section 8 (1) or by an appeal 
or otherwise in the manner provided by law. I therefore find it difficult to assent to. 
the proposition that section 23 (1) takes away the power expressly granted to the 
Court under section 8 (1) in a case where the annulment of the adjudication had 
taken place. 

It was argued that the order of Court is in the nature of a completed act ; that 
it was not executory in character, that it really included a contract between the 
Official Assignee on the one hand and the respondent on the other and so on. In 
answer to a direct question the learned advocate for the respondent admitted that 
there was in, fact no contract at all between the Official Assignee and the first res- 
pondent. He attempted, however, to argue, that we must read such a contract 
into the order and upon that footing say that there was some completed act which 
became binding upon all the parties including the insolvent. The argument is so 
palpably wrong that it does not merit serious consideration. An order of the Court 
remains in force only so long as it had not been varied or rescinded, but if it is 
varied or set aside by a procedure permitted by the Act, the consequence is that 
the parties are relegated to the position in which they were at the time when the 
original order was made. No higher sanctity can attach to the order simply because 
the Official Assignee expressed his willingness, to sell the property to the first respon- 
dent in case the Court sanctioned the arrangement. Nor can I see any substance 
in the argument that the order has passed the executory stage and has become, as 
the learned advocate called it, an executed order. I find it extremely difficult to 
follow the argument because most orders are executory in character and in the 
present case it was undoubtedly so. There was merely a direction that the Official 
Assignee should sell the property to the respondent. There was neither a con- 


veyance executed nor any consideration received at the time when the applica- 
tion was made to the Court below. 


{ agree that the appeal must be allowed and I also agree as to the order for 
costs made by my Lord. 
K.S. 


— Appeal allowed. 
[PRIVY COUNCIL.] 


[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT :—LORD ATKIN, LORD THANKERTON, LORD PORTER, Sir GEORGE 
RANKIN AND SIR MADHAVAN Narre. 


Babu Jyoti Bhushan and others 
v. 
Babu Shiva Prasad Gupta and another .. Respondents. 


United Provinces Encumbered Estates Act (XXV of 1994 as amended), section 2— Debt **-—Partition 
of joint family properties—Liability of one member to pay amount to another under the partition— Whether owelty 
constitutes “ deb(’—Right of landlord to protection of Act—Policy of enactment. 


.. Appellants* 





* P, C, Appeal No. 35 of 1942, goth July, 1943, 
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The United Provinces Encumbered Estates Act involves a species of administration of the debtor’s 
_ Property more favourable to the debtor than the ordinary law of insolvency provides and while debts 
due on account of goods supplied and services rendered rank before other unsecured debts, the ordi- ~~ 
nary unsecured creditor comes last, 

The benefit which the Act confers upon a Jandlord who is subject to private debts and has 
requested that its provisions be applied to him includes a stay of legal proceedings against him and 
the avoidance of execution processes; the ascertainment by the Special Judge of his debts which’ 
are then ranked in a particular manner for priority ; and the realisation of his property and payment 
of his debts by a process of execution carried out by the Collector. This process is designed to preserve 
to the debtor landlord so far as possible his proprietary interests in land by meeting his debts in the 
first Instance and so far as possible out of other property or by granting mortgages. Where these 
methods do not suffice provision is made for further measures in the Act. 


Held, that an obligation assumed by one member at the time of the family partition to pay owelty 
that is, money to another member in order to equalise the division of the property or make it correspond 
with the parties’ shares in the joint property is a ‘debt’ within the meaning of section 2 of the En- 
cumbered Estates Act and the landlord is entitled to claim the benefits of the Act in respect of the 
said debt. 

Decision of the High Court of Allahabad reversed, 


Sir Thomas Strangman, K.C., C. S. Rewcastle, K.C., A. C. P. Pullan and R. K, 
Handoo for Appellants. 


Sir Herbert Cunliffe, K.C. and W. Wallach for Respondents. 


Their Lordships’ Judgment was delivered by 


Sır GEORGE RANKIN. — This appeal arises out of execution proceedings taken to 
enforce a partition decree dated 25th February, 1926. The decree which was 
based on an award dated 30th November, 1925, directed the members of one 
branch of a Hindu family to pay to the respondent Shiva Prasad, who represented 
another branch, the sum of Rs. 13,68,358 for the purpose of equalising the values 
of the allotted shares. ‘The question is whether the sum still due and unpaid in 
respect of this obligation is a “ debt”? within the meaning of the United Provinces 
Encambered Estates Act, 1934 (United Provinces Acts, XXV of 1934 and IV of 1935), 
herein referred to as “the Act,” or whether, as held by the High Court, the Act 
has no application thereto. - 


Section 2 of the Act is a definition section in the sense indicated by its opening 
words and the first of a number of words and phrases therein defined or explaine 


is the word “debt.” . 
2. In this Act, unless there is anything repugnant in the subject or context : 


—_ 0 


1> 


(a) “ debt ” includes any pecuniary liability except a liability for unqualified damages, . . .”. 


The branch whose members became by the partition decree judgment-debtors 
for the money now sought to be recovered is represented by the appéllants Jyoti 
Bhushan and Gokul Chand together with their sons and grandsons. These two 
families are however divided since 1934. 

On the 3rd February, 1934, the respondent Shiva Prasad applied to the Civil 
Judge of Allahabad for execution of the partition decree against the appellants and 
obtained an order for the attachment and sale of a house at Allahabad, and for the 
issue of transfer certificates to other Courts in the Province—at Benares, Jaunpur 
and Gonda and also to a Court at Calcutta. On the 5th October, 1936, Gokul 
Chand and his descendants applied to the Collector of Benares under section 4 
of the Act requesting that the provisions thereof be applied to him and the Collector 
duly forwarded the application to the Special Judge pursuant to section 6. 


On the gth October, application was made by the same parties to the Civil 
Judge of Allahabad for a stay of the execution proceedings and recall of the transfer 
certificates, and on the roth October, an order was made by the Civil Judge to that 
effect. On the 21st October, the appellant Jyoti Bhushan also applied to the Collector 
of Benares for the benefit of the Act and the Collector forwarded his application 
also to the Special Judge as required by section 6. 


In that state of the proceedings the respondent Shiva Prasad on 19th February, 
1937, applied to the High Court of Allahahad to set aside or vary the order of the 
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Givil Judge dated roth October, 1936, staying the execution proceedings and recalling 
the transfer certificates. For some reason this application was made in revision 
under section 115 of the Code but it was treated as an appeal and was referred to 
a Full Bench. On 12th October, 1938, Bennet, Ismail, and Varma, JJ., allowed 
the appeal and directed that execution should proceed. In their joint judgment 
they say: l 

“We do not think that the Act was intended at all to apply to the subject of partition among 
the members of a joint family and accordingly in our opinion the subject is one repugnant to the 
definition of the word “ debt’ in section 2, clause (a) of the Act.” 

Hence in their view 

“ the present Act does not apply the word ‘ debt’ to the present case.” 

The learned Judges point out that under the Act the sum decreed in the present 
case would come in the last of the six classes mentioned by section 16 being merely 
an unsecured debt; so that if the property be not sufficient to discharge all the 
other classes of debt, the result of applying the Act would be as they put it, “ to 
deprive the appellant of part of his share in the joint family property.” They 
do not think that this can ever have been the intention of the legislature. 

“ We do not see why the Encumbered Estates Act should be introduced in order to give one 
member of the family more than his share and to give another member of the family less than his 
share.” 

The interpretation of the Act upon the point now raised cannot depend upon 
any facts special to the present case but their Lordships will make some reference 
to its special features in due course. ‘The first question is whether it can be held 
that the Act has no application to an obligation imposed or assumed at the time 
of partition to pay money by way of “ owelty ’’—that is, in order to equalise the 
division of the property or to make it correspond with the parties’ shares in the 
joint property. Their Lordships are unable to accept the conclusion of the Full 
Bench upon this point and think that such an obligation is a debt in the ordinary 
meaning of the word and in the meaning indicated by section 2. The Act contains 
no exception in respect of such an obligation, and must in their Lordships’ view 
be applied to the present case. 


The benefit which the Act confers upon a landlord who is subject to private 
debts and has requested that its provisions be applied to him includes a stay of legal 
proceedings against him and the avoidance of execution processes ; the ascertainment 
by the Special Judge of his debts which are then ranked in a particular manner for 
priority ; and the realisation of his property and payment of his debts by a process 
of execution carried out by the Collector. This process is designed to preserve to 
the debtor landlord so far as possible his proprietary interests in land by meeting 
his debts in the first instance and so far as possible out of other property or by granting 
mortgages. Where these methods do not suffice provision is made for further 
measures. These have been altered and added since 1936 when the present case 
arose and they need not be here detailed. 


It is enough to say that the Act involves a species of administration of the 
debtor’s property more favourable to the debtor than the ordinary law of insolvency 
provides and that while debts due on account of goods supplied and services rendered 
rank before other unsecured debts, the ordinary unsecured creditor comes last. 


If the Act is to be regarded as a new provision it seriously interferes with the 
ordinary rights of persons; who have given credit to the landlord. The particular 
reason for which the credit was given may make the hardship greater or less, but 
it is at least clear that the Act makes no discrimination between debts according 
as they were incurred before or after it was passed. Again it is always possible to 
put the case of a landlord obtaining credit on one day and claiming the benefit of 
the. Act on the next. Even so, it may doubtless be considered that it would. be 
wise to exempt from the operation of the Act a number of matters. Indeed the 
High Court make mention inter alia of maintenance, trust money, trade debts, 
rent of houses or shops and somewhat incautiously say : 


. “ There are no doubt many other amendments which might be made and in our opinion the 
present case is one which should not come under this sub-section, Instead of specifying all the matters 


É 
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which should be expected from the operation of this definition the legislature has made provision for 

the discretion of Courts in these words ‘ unless there is anything repugnant in the subject or context.’” 

Their Lordships express no opinion upon the policy of the Act or the desirability of 
the suggested exceptions but they cannot omit to observe that difficulties might 
arise if processes of execution for certain kinds of debt were to go on at the same 
time as the processes of realisation contemplated by the Act. On this point analogies 
taken from the insolvency law and the exception made by the Act for a liability 
for unliquidated damages may prove to be deceptive. But with all respect to the 
learned Judges of the High Court, the words which they stress and which govern 
all the clauses in section 2, are not intended to entrust the Courts with a discretion, 
and do not justify them in cutting down the ordinary meaning of the word “debt” 
or the phrase “any pecuniary liability except a liability for unliquidated damages ” 
on the ground that they do not think that a particular case should come under the 
Act. This is a question and a debatable question of policy and not a question of 
something in the subject or context being.repugnant to what is expressly stated to 
be the meaning of the word. 


In the United Provinces, arbitrators, commissioners of partition, and Courts, 
before making an unequal partition and providing for payment of money to equalise 
the shares, would do well to consider the provisions of the Act : and in all Provinces 
attention must be given in such cases to the risk that the payment ordered may not 
be made. For lack of proper-care upon this point a scheme of partition may work 
injustice, being effective in part and in part failing of effect. The time of partition 
is the time to provide against this. Where land is unequally divided, it may be 
possible to give a charge upon the portion allotted in severalty to one sharer for the 
money which he is directed to pay to a co-sharer: or the money may be made 
payable at the time of partition : or the transaction may be put in the form of a 
future sale or of an option to buy some part of the land. There are doubtless other 
methods which may be taken in a proper case to exclude the element of credit. But 
. if credit be given and no security of any kind provided for there is always a risk 
that the property allotted in severalty may be dealt with or taken in execution and 
the co-sharér left unpaid. ‘The ordinary law of insolvency may have that result— 
an unfortunate result no doubt and one which defeats the expectations with which 
the partition was made. But if the debtor is a landlord and is involved in debt so 
that administration—partial or total—of his property has become necessary, it is 
far from plain that an unsecured creditor should have preferential treatment on 
that account or should be allowed to ignore the liquidation and attack the debtor’s 
property on his own behalf. An Act which is expressed to say the contrary cannot 
be interpreted as though the contrary were ‘‘ repugnant to the subject or context.” 


` The assets partitioned in the present case included besides zemindari and 
house property and Government securities the assets of a firm with an extensive 
money lending business. It may well have been undesirable to have a complete 
division of the business assets and very necessary to provide against the sudden with- 
drawal of a large amount of capital. The partition award of 1925 contained ela- 
borate provisions postponing in certain events the liability which it imposed upon 
that brarich of the family which the appellants now represent. It would seem that 
in 1934 the sum outstanding amounted to more than g lacs and in 1936 to more than 
11 lacs. This debt though large and though postponed was unsecured and the 
assets which were allotted to the appellants’ branch became the property of that 
branch in severalty and indeed its business assets. Such a provision entailed manifest 
risk of non-payment though it may well have been fair enough in all the circumstances 
and the best arrangement that could be devised. The respondent Shiva Prasad 
may be in no way to blame for the delay. But in a competition between creditors 
of the appellants in 1936, the claim that such a debt cannot be treated like any other 
unsecured debt seems to have little force. 
It has been drawn to their Lordships’ attention that though the appellant 
Jyoti Bhushan was a party to the appeal brought in the High Court, he never obtained 
a separate order from the Civil Judge staying execution proceedings against his 
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branch, but no point was made of this in the High Court and there is no substance 
in the objection. Their Lordships agree that the transfer certificate to the Ccurt 
at Calcutta was rightly recalled by the Civil Judge of Allahabad as well as those 
sent to Courts within the Province. 

Their Lordships will humbly advise His Majesty that these consolidated app eals 
should be allowed, the decree of the High Court dated 12th October, 1938, set aside, 
and the order of the Civil Judge of Allahabad dated roth October, 1036, restored. 
The respondent Shiva Prasad will pay the appellants’ costs in the High Court and 
-one set of costs in respect of this appeal. There will be a set-off of such costs against 
the sums owing under the partition decree. 

Solicitor for Appellants : Douglas Grant and Dold, A. L. Bryden and Co. 

Solicitor for Respondents : Hy. S. L. Polak and Co. 

B.V.V. a Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice HAPPELL. 


R., N. Devaki Ammal and others .» Appellanis* 
v. 
N. Adinarayana Chetty ( died ) and others .. Respondents. 


Deed—Family setilement—Provision in favour of two daughters for their lifetime and then to their issues 
—Rules of interpretation—Language of document—Construction of—Daughters taking as tenants-in-common— 
Issue of daughters take vested interests to a half share each. : 

A deed of settlement related to a house in Madras and was executed by one R and another D in 
favour of R’s son-in-law Deenadayalu and the deed contained the following provision : ““ Deducting 
out of the rents of the house and ground the rates, taxes, and expenses of repairs, the balance you 
(Deenadayalu) shall enjoy during your lifetime and after you your daughters, namely, (1) Thirumala- 
amma and (2) Devakamma shall enjoy during their lifetime and after them, issue of both shall take 
in equal shares.” The husband of one of the daughters of Deenadayalu brought a suit for a declara- 
tion of title and recovery of possession of a half of the properties on the footing that Lilavati a dau- 
ghter of Tirumalamma acquired on birth a vested and absolute interest in one half of the properties 
which on her death devolved on him as her heir. The properties were actually in the possession of 
Devakamma the other daughter, specifically mentioned in the deed. On a construction of the deed, 

Held, that in spite of the wording of the deed, the proper construction would be that (1) the 
daughters took under the deed not as joint tenants but as tenants-in-common ; 

P an enon are v. Ramchandra Dutt, (1896) 6 M.L.J. 75: L. R. 23 I. A. 37: I.L.R. 23 Cal. 670 
-C.) followed. 

Held, further, that it could not be the intention of the settlor that the issue of the sister 
who predeceased the other should, after the [death of her mother, remain unprovided for until the 
death of the other sister. 


Appeal against the decree of the Court of the City Civil Judge, (Additional), 
Madras in O. S. No. 861 of 1937. 

K. V. Ramachandra Atyar for Appellants. 

T. K. Srinivasathathachariar and V. Venkatarama Gupta for Respondents. 

The Court delivered the following 
_. JUDGMENT.—This is an appeal by the defendants from the decree and judgment 
of the Additional Judge of the City Civil Court in O. S. No. 861 of 1937. The 
question in the appeal relates solely to the construction of a deed of settlement. 
The deed relates to house property in Madras and was executed on 2nd November, 
1916, by one Rangamma and one Dharaneepathi Naidu in favour of Rangamma’s 
son-in-law, Deenadayalu. After reciting that Deenadayalu had paid Dharaneepathi 
Naidu a sum of Rs. 1,750 for his interest in the property the deed makes the following 
- provisions : 

** Deducting out of the rents of the house and ground, the rates, taxes, and expenses of repairs, 
the balance you (that is, Deenadayalu) shall enjoy during your lifetime (and) after you your daughters 
namely, (1) Tirumalamma and (2) Devakamma shall enjoy during their lifetime (and) after them, 
issue of both shall take in equal shares.” : 

The above is the translation made by the learned Additional Judge who has set 
beside it in his judgment the original Telugu. He has also set out a geneological 


* CG, G. C, A, No, 1 of 1941. NA l PN. 12th March, 1943. 





580 THE MADRAS LAW JOURNAL: REPORTS: [1943 


table which is essential for a comprehension of the questions which arise in -the 
case. “It is this; 
i Rangamma (died) : Rajagopala Naidu 
(predeceased his wife) 


* 


i ah aa ale (died 10-3-1926). 





a E 
Thirumalamma= (Plaintiff ) Devakamma D-1 b.s 
alias Pattammal (died 3-2-1919). 
= 
| | 
Lilavathi bh 2-1-1919, died È bo D-3 D-4 bes D-6 D-7. 


21-10-1931 (unmarried). 

The suit out of which this appeal arises was brought by Tirumalamma’s husband, 
Lilavathi’s father, for a declaration of title to, and recovery of possession of, a half 
of the properties on the footing that Lilavathi acquired on her birth a vested and 
absolute interest in one half of the properties which on her death devolved on him 
as her heir. The whole of the properties since the death of Deenadayalu have 
been in the possession of Devakamma, and the defendants contended that she was 
entitled to continue in possession of the whole during her lifetime because that was 
the effect of the deed of settlement and because Leelavathi, owing to the death of 
her mother before the succession to the life estate opened, obtained no interest in 
the properties under the deed. , 

Now if the deed of settlement is construed with reference only to the language 
used and without reference to the intention of the settlor, there is little doubt that 
the most natural construction would be this, namely, that on the death of one sister 
her interest in the property would devolve on the other sister to be enjoyed by her 
until her death because the words used are “‘ enjoy the same during their lifetime,” 
and not “ their respective lifetime ’’ and ‘‘ after their death” and not “ their res- 
pective death,” and because the words are also “the children of both” and not 
“ their respective children ” while the provision that the children of both shall take 
in “ equal shares ” appears to indicate that the division among the children was to be 
per capita and not per stirpes, a mode of distribution which could only be achieved 
after the.death of both daughters. 

The learned Additional Judge accepted the construction propounded for the 
plaintiff, in spite of the wording of the deed, mainly for two reasons, (i) because, 

ollowing the observations of the Privy Councilin Jogeswar Narain v. Ramchandra Dutt! 

he was of opinion that the daughters took under the deed not as joint tenants but'as 
tenants-in-common and (41) because, in his opinion, it cannot have been the intention 
of the settlor that the issue of the sister who predeceased the other sister should, 
after the death of their mother, remain unprovided for until the death of the other 
sister. 

It is argued for the defendants with regard to the question of intention that it 
can be said with even greater force that it cannot have been the intention of the 
settlor that the property should go out of her family altogether and devolve on the 
husband of one of her daughters. I do not think, however, that the fact that this 
happened can affect the question of her intention in making the settlement. She 
provided in the deed for her daughters and she provided for their issue ; and she 
‘provided as the sentence which immediately follows the clause already extracted, 

“ If the said both individuals die without issue, you and your heirs shall take the said house 
and site with absolute rights.” 
shows, for the contingency of the death of her daughters without issue. ‘The issue 
of her daughters however took their share of the estate absolutely, and what thereafter 
happened to the estate whether by gift, inheritance, or otherwise cannot reasonably 
be supposed to have influenced the mind of the settlor in making the settlement. 
She was providing for her daughters, their issue, and the eventuality that they might 
die, without issue. It might have displeased her, had she been alive, to see a 


1. (1896) 6 M.L.J. 75 : LR, 23 LA. 37: LL.R. 23 Cal. 670 (P.C.) 
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moiety of the property pass to the husband of one of her daughters but that was a 
contingency with which the settlement deed was not concerned. I think, therefore, 
that the learned Additional Judge was right in his view that Rangamma could not 
have intended that the issue of the sister who died first should be without provision 
during the period between the death of their mother and the death of her sister. 
This is very important since the want of provision for one branch for some pericd 
of time was not a remote contingency but substantially a certainty. It could not 
have been contemplated that both sisters would die on the same day. Moreover, 
the sisters were not taking a joint estate as the stridhanam heirs of Deenadayalu 
but under the deed ; and, unless the deed clearly provided otherwise, they must 
take under the general law as tenants-in-common. Nor do I think that Rangamma 
could not have contemplated that they should take as tenants-in-common. On the 
contrary, she would have known that, as her daughters either had married or must 
marry into different families, the property could not conveniently be enjoyed by 
them as a joint estate. 


I have been referred by learned counsel for the appellant to a number of 
decisions, Indian and English. But he has not been able to indicate any case which as 
directly in point, or, in my opinion, any trend in the decisions which supports his 
argument. He points out that Fogeswar Narain v. Ramchandra Dutt!, and Gordhandas 
v. Ramcoover2, Mst. Bahu Raniv. Rajendra Baksh Singh®, and Gopi v. Mst. Faldhara* in 
which the, principle enunciated by the Privy Council in Jogeswar Narain v. Ram- 
chandra Dutt! was applied were all cases in which the gifts in question were 
absolute gifts in the first instance. This is true, but it does not follow, in my 
judgment, as is argued, ‘that in “the case of ‘lfe estates it is a 
matter of indifference ‘whether the’ estate is taken by the donees as 
a joint ‘estate or as tenants-in-common. In Bhushan Saha v. Fulkuman 
Dasi’; there was a gift of a life estate to seven sons with remainder to the 
grandsons. On a suit by the widow of one of the sons, it was held, applying the 
ruling of the Privy Council in Jogeswar Narain v. Ramchandra Dutil, that in the 
absence of issue to her husband she got-his share, and it did not go to the other sons 
during their lives for the reason that they were tenants-in-common and not joint 
tenants. In Achammal v Narayanaswami Naiken®, no doubt, where there was a gift 
of a life estate to two widows with remainder absolutely to a daughter after their 
deaths, it was held that on the death of one widow the other took her share for her 
life. In the case of widows, however, different considerations arise since on the 
death of one widow the other would have succeeded to her share by survivorship 
under the ordinary rule of Hindu Law. Moreover, the gift over was to a single 
daughter specified by name and there was no question of drawing an inference of 
the donor’s intention from the circumstance that he would not have contemplated 
that one branch should remain without provision or that daughters would enjoy 
the property jointly. In Periyanayaki Ammal v. Ratnavelu Mudaliar’, where a Hindu 
gave a life estate to his daughters and ‘ after these ° to their issue, it was held that no 
estate vested in a’son of one of the daughters who did not survive his mother. The 
decision, however, was founded on the wording of the deed of gift and does not 
support tne contention for the appellant that there can be no vested remainder in 
the case of a life estate. On the contrary, Ramesam, J., points out that in a previcus 
case when construing a will made in somewhat different circumstances but in which 
the language ‘used was slightly different he had held that a son, who predeceased 
his mother, took a vested interest immediately after his birth. 


I have also been referred to a number of English cases, but the application of 
the rules laid down in these cases, as the learned Additional Judge has said, must be 
treated with caution as they have grown up in a different social system with a different 
law.of property. In any case, they do not seem to me to assist the appellant. It is 


1. (1896)6M.L.J. 75: L.R. 23 I. A. 37: 4. (1010) I.L.R. 33 All. 41. 
I.L.R. 23 Cal. 670 (P.C.) 5. A.I.R. 1937 Cal. 1. 

2. (1901) I.L.R. 26 Bom. 449 at 455. 6. (1921) 41 M.L.J. 429. 

3.. (1933) 64 M.L.J. 555: L.R. 6014. 95: 7. (1924) 47 M.L.J. 310. 
LL.R. 8 Luck. 121 (P.O) ' 
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argued that in the English cases a gift in remainder of the fund or some such expression 
as “on the decease of the tenants in common for life ” has been construed distri- 
butively so as to carry the share of each tenant for life on his death only in cases 
where there has been an absolute gift cut down only in favour of their children if 
_they had any. This seems to me to make too clear a line of demarcation between 
the English cases. It is true that in Maddocks v. Andrews, Sargant, J., 
distinguished In re Hutchinson’s Trusts*, on this ground, but in Landon v. Browne®, 
he pronounced for a distributive construction, although there was no question in 
that case of the gift of an absolute estate cut down only in favour of children if any ; 
and in referring to In re Hutchinson’s Trusts? and cases in the same category, he stated 
the common element in them to be that the doneesin remainder were the children of 
the respective tenants for life, a circumstance which aided the contention that the 
share of each tenant for life on his death went to his respective children. The 
observations of Sargant, J., in Landon v. Browne®, certainly do not tell against the con- 
struction put on the deed of gift by the learned Additional Judge; and in Wills v. 
Willist, again the fact that the donees in remainder were the children of the 
respective tenants for life influenced the construction of the deed. In that case 
there was a bequest of the residue, the income to be paid to C and 7 equally for 
their lives, and “‘ at their death ” “the principal to be divided between the children 
of Cand 7.” Sir George Jessel, M.R., held that “at their death”? meant “at their 
respective deaths ” among other reasons for the reason that it was “very unlikely 
that he intended that there should be no provision for one branch until the head 
of the other branch should be dead.” 


In my opinion, therefore, the learned Additional Judge has put the best 
construction possible on the deed. It is not a deed that has been drawn with art, 
and it has been construed in a manner which gives effect to what may reasonably 
be supposed to have been the intention of the settlor by applying rules of interpre- 
tation which, in my opinion, are sanctioned rather than precluded by authority. 


The appeal is, therefore, dismissed In the. circumstances of the case, I think 
that the costs of both parties throughout should be paid out of the. estate. 


K.C. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND Mr. Justice 
LAKSHMANA Rao. 


The Commissioner of Income-tax, Madras .. Applicant* 
si ; 


Messrs. V. Ramaswami Iyengar, and K. B. Subramania Iyer, 
Receivers to the estate oflate RM. AR. AR. RM. Arunachalam 
Chettiar of Devakottai, Ramnad District .. Respondents. 
Indian Income-tax Act (XI of 1922), sections 24-B and 26 (2)— Whether section 24-B overrides section 26 (2). 
Section 24-B of the Income-tax Act is inserted inorder to supplement section 26 (2) and not 
to override it. i 
Where a person died leaving large assets including a money-lending business, in British India and 
the Court appointed receivers to administer the estate, on the question whether the entire assessment 
.was to be made on the receivers under section 24-B or whether it has to be split up into two portions, 
the tax on the income derived by the business being leviable on the heirs who had succeeded to the 
business under section 26 (2) and the other part being leviable on the receivers under section 24-B, 
Held, that the profits of the business should be separately assessed and the tax levied on the heirs 
under section 26 -(2). 
Maharajadhiraja of Dharbanga v. Commissioner of Income-tax, Behar and Orissa, (1934) 67 M.L.J. 
2: L.R. 61 I.A. 312 :I.L.R. 13 Pat. 607 (P.C.) and Commissioner of Income-tax v, Reid, (1930) 
TLR. 55 Bom. 312, followed. 
Case referred to the High Court by the Income-tax Appellate Tribunal under’ 
section 56 (1) of Act XI of 1922 in Application 66, R. A. 3 Madras 1942-43 on its 
Orne OS aaa na a 


y. (1916) 2 Ch.D. 50. 3. (1915) 1 Ch, D. 6go. 
2. (1882) 21 Ch.D. 8rı. 4. (1875) 20 Eq. Cas. 342. 
* Case Referred No. 16 of 1943. 22nd October, 1943,. ` 
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file (against the decision of the Calcutta Bench of the Income-tax Appellate 
Tribunal in R. A. A. No. 14 Madras of 1940-41). 


K: V. Sesha Atyangar for Applicant. 
C. Padmanabha Aiyangar for Respondents. 
The Judgment of the Court was delivered by 


The Chief Fustice—In The Commissioner of Income-tax, v. Reid,! which was 
decided on the 3rd October, 1930, the Bombay High Court held that the Indian 
Income-tax Act contained no provision under which the estate of a deceased person 
could be taxed. The definition of ““assessee” under section 2 (2) of the Act only 
applied to a living person. In Maharajadhiraj of Dharbanga v. Commissioner of Income- 
tax, Bikar and Orissa?, which ‘related to an assessment made in the year 1929-30, the 

_Privy Gouncil held that section 26 (2) applied to a person who succeeded to the 

business of a deceased person and therefore the successor could be taxed in respect 
of the income obtained from the business in the year of succession. On the 11th 
September, 1933, the Legislature inserted section 24-B. Stated broadly, the question 
which arises here is whether section 24-B overrides section 26 (2) and requires, in 
the case of a person dying leaving a business, the assessment to be made on his 
executor, administrator or other legal representative, as if he had not died. 
- ‘This reference arises out of the assessment made on the receivers of the estate 
of one RM. AR. AR. RM. Arunachalam Chettiar, who died on the 23rd F ebruary, 
1938. He was survived by his two wives and the widow of a predeceased son. 
Fie left a will and therein appointed executors. The estate is now being administered 
by the Court of the Subordinate Judge of Devakottai, who appointed the receivers. 
In Appeals Nos. 321 of 1940, and 3, 104 and 239 of 1941, this Court had to decide 
the rights of the widows and the son’s widow. ‘The deceased had large assets which 
included a money lending business in British India with branches in Ceylon, the 
Federated Malay States and in French Cochin China. The decision of this Court, 
so far as it affects the present case, was that the deceased’s widows and the son’s 
widow were entitled, to the movable assets in British India, but that the son’s widow 
did not share in the movable assets outside British India. The three ladies can be 
regarded as the successors to the deceased’s business, although not in equal shares. 


In the present case the year of account is from the rath April, 1937, to the 12th 
April, 1938. The Income-tax Officer held that the receivers were to be assessed 
to income-tax and super-tax in respect of the whole of the estate, including the 
profits of the business. The receivers contended that the profits of the business 
should be separately assessed and the tax levied on the widows under section 26 (2). 
The appellate Assistant Commissioner upheld the order of the Income-tax Officer, 
but on appeal to the Income-tax Appellate Tribunal, Calcutta Bench, the receivers’ 
contention was accepted. At the request of the Commissioner of Income-tax the 
Tribunal has referred the following question under section 66 of the Income-tax Act, 

“ Whether in the circumstances of this case the entire assessment has to be made under section 
24-B of the Act or has the assessment to be split up into two portions, one falling under section 26 (2) 
and the other falling under section 24-B of the Act?” 
The argument advanced on behalf of the Commissioner is that section 24-B is self- 
contained and is wide enough to cover every case where a person liable to income- 
tax dies during the year of account. The section may be self-contained, but this 
does not mean that it overrides section 26 (2). Sub-section (2) of section 26 was 
amended in 1939, but the Court must have regard to its provisions before the 
amendment. It then read as follows: 


“ Where, at the time of making ah assessment under section 23, it is found that the person carrying 
on any business, profession or vocation has been succeeded in such capacity by another person, the 
assessment shall be maden such person succeeding, as if he had been carrying on the business ‘pro- 
fession, or vocation throughout the previous year, and as if he had received the whole of the profits 
for that year,” ` 


As we have already pointed out in Maharajadhiraj of Dharbanga v. Commissioner of 
Income-tarx, Bihar and Orissa?, the Privy Council held that this provision allowed the 


tr, (1930) I.L.R. 55 Bom. 312. LL.R. 13 Pat. 607 (P.C.) 
2. (1934) 67 M.L.J. 422: L.R. 61 LA. 312; 
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tax to be levied on the person who succeeded to a business on the death of the owner. 
In our judgment section 24-B was inserted in order to supplement section 26 (2), 
and to avoid the defect pointed out by the Bombay High Court. Ifthe Legislature 
had intended section 24-B to override section 26 (2), as interpreted by the Privy 
Council, surely it would have said so. As section 24-B left section 26 (2) untouched, 
we consider that section 26 (2) must be applied in a case of succession to a business 
-by death and the tax levied on the successor as if he had carried on the business 
throughout the previous year. This means that we agree with the decision of 
the Appellate Tribunal and we answer the question referred accordingly. 


The respondents are entitled to their costs, Rs. 250. 

V.P.S. — . Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— Mr. JusTICE WADSWORTH AND MR. JUSTICE PATANJALI SASTRI. 


Kruttiventi Mallikharjuna Rao and others .. Appellants* 
v. - 
Vemuri Pardhasaradhirao and another .. Respondents. 


Specific Performance—Right to—Oral contract by mortgagor to sell mortgaged property to mortgagee in lieu 

of mortgage debt—Delivery of possession—Property treated by both parties as belonging to mortgagee—No endorse- 
ment of discharge on mortgage deed—Suit for specific performance on refusal to execute sale deed—Plea of debt not 
being discharged and its liability to be scaled down under the Madras Agriculturist’ Relief Act—Contract 
operated as conditional discharge—Limitation Act (1908), Article 119——Starting point. 
. A mortgagor entered into an oral contract to sell the mortgaged lands to the mortgagee in lieu 
of the mortgage debt and delivered possession of the lands to the mortgagee. Both the parties 
thereafter treated the lands as belonging to the mortgagee ; but there was no endorsement of dis- 
charge on the mortgage deed. The debtor and after him his representatives put off executing the 
sale deed and eventually one of the latter in reply to the notice of the creditor denied the contract. 
In a suit by the mortgagee for specific performance of the contract to sell, it was pleaded that the 
contract did not put an end to the debt which consequently would be liable to be scaled down under 
the Madras Agriculturists’ Relief Act as the defendants were agriculturists and that the plaintiff could 
claim specific performance only on payment of the balance of the price fixed after adjusting towards 
it the scaled down amount of the debt and that the suit was barred by limitation. The trial Court 
decreed the suit after negativing the claim of the defendants to relief under the Madras Agriculturists’ 
Relief Act. On appeal, 

Held, that the plaintiff was entitled to a decree for specific performance without payment of any 
sum to the defendants. The absence of an endorsement of discharge on the mortgage bond was 
by no means inconsistent with the view that the contract followed by delivery of possession was intended 
to operate as a conditional discharge of the debt, and the creditor not having put ari end to the 
contract and claimed payment of the debt, there could be no question of scaling down the debt under 
the Agriculturists’ Relief Act. 

Held further, that it was not a case of a contract with a ‘ date” fixed for its performance within the 
meaning of Article 113 of the Limitation Act and the period of limitation being computed from the 
date of the refusal to perform the contract, the suit was in time. 

Decision in A, S. No. 328 of 1940, distinguished ; Krishnaswami Rao v. Srinivasa Desikan, (1936) 
71 MLL, J. 850 and Satyanarayanamurtht v. Krishnamurthi, (1940) 2 M.L.J. 346, referred to. 


Appeal against the decree of the District Court of Kistna in O. S. No. 24 of 
1940 dated 31st March, 1942. 

S. Venugopala Rao for Appellants. 

M. Appa Rao for Respondents. 

The Judgment of the Court was delivered by 


Patanjali Sastri, J.— This appeal arises out of a suit brought by the respondent 
for specific performance of a contract to sell certain lands or in the alternative for 
enforcement of a mortgage dated 18th July, 1927, for Rs. 1,500 payable with com- 
pound interest at twelve per cent. per annum. The respondent’s case was that 
the manager of the appellants’ family one Ammiraju being otherwise unable to pay 
the mortgage debt entered into an oral contract on 18th July, 1934, to sell the 
lands in question which formed part of the security in full discharge of the mortgage 
debt which by that time had swelled to Rs. 3,400. As the lands had been leased 
to a third party who had grown crops thereon, it was agreed that they should be 
delivered to the respondent as soon as the crops were harvested, and that the rent 


* Appeal No. 327 of 1942, 12th October, 1943. ` 
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payable. in respect of the lands should in the meanwhile be collected by Ammiraju 
and paid to the respondent. The respondent alleged that possession was accordingly 
delivered in 1935 and that since then he had remained in possession of the lands 
leasing them out and otherwise enjoying them as absolute owner. Though Ammiraju 
agreed to execute a sale deed whenever demanded, he and after his death the 
appellants put off doing so for some reason or other until in reply to the respondent's 
notice in 1938 one of the appellants denied the contract, the others remaining 
silent. Hence the suit. 


The appellants while admitting that the lands in question were placed in the 
possession of the respondent alleged that such delivery was not made in pursuance 
of any contract of sale which they denied but was given on the understanding that 
the respondent was to apply the usufruct in reduction of the mortgage debt. They 
further pleaded that they were agriculturists entitled to the benefits of the Madras 
Agriculturists’ Relief Act, 1938, and that if the interest due up to 1st October, 1937, 
was wiped out under the Act and the net yield of the lands was appropriated towards 
the principal sums originally and subsequently advanced as it should be no appro- 
priation having been actually made before 1st October, 1937, a very small amount 
would be found payable under the mortgage. Even if the contract was found 
to be true it was said that it could not be specifically enforced as such enforcement 
would result in great hardship to the appellants in view of the change brought 
about by the aforesaid Act in the position of the parties. Such relief was also 
barred by limitation. The appellants also raised other pleas to which it is unneces- 
sary for the purposes of this appeal to make any reference. 


The Court below held that the contract of sale and delivery of possession in 
pursuance thereof were true and had the effect of discharging the mortgage debt, 
as to which no question of scaling down could therefore arise under the Agricul- 
turists’ Relief Act, and that the claim to specific performance was not barred. It also 
overruled the other pleas raised by the appellants and passed a decree directing them 
to execute a sale deed in favour of the respondent conveying the lands in question 
and to pay the costs of the suit. 

In the appeal, Mr. Satyanarayana Rao, the learned counsel for the appellants, 
made no attempt—and in our opinion rightly—to challenge the finding of the 
Court below as to the truth of the contract of sale and the delivery of possession 
in pursuance thereof. It is amply supported by the evidence oral and documentary 
and the probabilities of the case which have been reviewed at length by the learned 
Judge in his judgment. Mr. Satyanarayana Rao, however, took exception 
to the learned Judge’s view of the legal effect of the contract as putting an end 
to the mortgage debt even before the execution of the sale deed as contemplated 
by the parties. His whole attempt was to show that this case really fell within the 
principle laid down in a recent.decision of this Bench in A. S. No. 328 of 1940 where 
we held that a contract of sale entered into by a debtor in somewhat similar 
circumstances did not by itself have the effect of discharging his debt which conse- 
quently would be liable to be scaled down under the Madras Agriculturists’ Relief 
Act if the debtor was shown to be an agriculturist, and that, therefore, the creditor 
could claim specific performance only on payment of the balance of the price fixed 
(which at the time of the contract was equivalent to the amount of the debt) after 
adjusting towards it the scaled down amount of the debts. It was urged that as 
ihe appellants in the present case were admittedly agriculturists entitled to the 
benefits of the Act, a similar result must follow, that is to say, the respondent should 
be asked to pay the difference between the sum of Rs. 3,400 the amount found due 
under the mortgage which was fixed as the price of the lands at the time of the 
contract and the scaled down amount of the debt as a condition of his obtaining 
specific performance. The contention, however, overlooks the features of essential 
difference between that case and the present and cannot therefore be accepted. 

Now, it has been pointed out in Krishnaswami Rao v. Srinivasa Desikan* that a 
contract between a debtor and his creditor that the former should sell and that the 


1, (19396) 71 M.L.J. 850. 
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latter should accept any property in satisfaction of the debt may operate in one of 
three ways : 

“ (1) the contract by itself may operate as an absolute discharge of the debt, giving the 
creditor thereafter only the remedy by way of specific performance of the contract; or 


(2) it may operate only as a conditional discharge of the debt giving the creditor, in case of the 
debtor’s default, a right to claim either performance of the contract or, if he elects to put an end to it, 
the payment of the debt ; or 4 


(3) the contract may be an independent transaction in the sense that it does not affect the 
rights of the creditor or the obligations of the debtor till the sale is actually completed. ” 
In which of these ways the contract is to have operation will depend upon the 
intention of the parties to be gathered, in the absence of any express stipulation, 
from their conduct and the surrounding circumstances in the particular case. 


In the unreported decision cited by Mr. Satyanarayana Rao it appeared, both 
from the terms of the contract which was reduced to writing.and the subsequent 
conduct of the parties, that the debts were treated as still enforceable. The debits 
against the debtor in the creditor’s books were carried forward with interest from 
year to year even subsequent to the contract as subsisting and recoverable debts, 
and the debtor recited, in promissory notes executed for subsequent borrowings from 
the creditor, that the principal and interest due in respect of the earlier debts had 
to be paid. We therefore observed : 

““ These recitals and the entries in the respondent’s accounts make it perfectly clear that it was 
not the intention of the parties that the debts due to the respondent should be extinguished by the 
executory agreement evidenced by Ex. A.” 

The position here, however, is essentially different. As pointed out by the learned 
Judge below, not only did the respondent after getting the lands describe them as his 
own in the lease deeds (Ex. P-11 series) which he took from his lessees, but Ammiraju 
also in his letter (Ex. P-14) referred to the landsas belonging to the respondent. 
Furthermore, in the respondent’s accounts the entries relating to the income from the 
lands refer to them as having been given to him in lieu of the debt due from the 
appellants.. As against this evidence Mr. Satyanarayana Rao stressed the absence 
of any endorsement of discharge on the mortgage bond and the evidence of P. W. 4 
to the effect that at the time of the contract it was said that the mortgage document 
might be cancelled after the sale deed was executed and registered. This, however, 
is by no means inconsistent with the view that the contract followed by delivery of 
possession was intended to operate as a conditional discharge of the debt, and the 
respondent not having put an end to the contract and claimed payment of the debt, 
there can be no question of scaling down the debt under the Agriculturists Relief 
Act. The other decision referred to by Mr. Satyanarayana Rao, Satyanarayanamurthi 
v. Krishnamurthi is not opposed to this view. That was a case where the mortgagors, 
after entering into a contract with the mortgagee for sale of some of the mortgaged 
lands in satisfaction of the debt, allowed such lands to be sold in execution ofa 
money decree obtained against them, but pleaded the contract as an absolute dis- 
charge when the mortgagee brought a suit to enforce the mortgage. The Court, 
while recognising that an executory contract could operate as a discharge of a mort- 
gage debt, held that there was no presumption that it did so and that there was 
nothing to show that the mortgagee had given up his rights under the mortgage. 
There was no suggestion that the contract operated as a conditional discharge of the 
mortgage as such a plea would be of no avail, for, even if the contract was intended’ 
to have such effect, the mortgagors having disabled themselves from performing the 
contract, the mortgagee was free to put an end to it and claim payment of the 
mortgage debt. The decisions relied on for the appellants are thus of no assistance 
to them and we are of opinion that the respondent is entitled to a decree for specific 
performance without payment of any sum to the appellants. 

As regards the plea of limitation, the only other point argued before us, we think, 
that there is no substance init. It was said that according to the evidence of the 
respondent himself and his witnesses, the contract must be regarded as one with a 
date fixed for its performance within the meaning of Article 113 of the Limitation 


1. (1940) 2 M.L.J. 346. 
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Act. The contract was entered into on 18th July, 1934, and what the witnesses 
stated was that Ammiraju prcmised to execute the sale deed when both of his 
brothers (the first and second appellants) or one of them, the seccnd appellani— 
there is some discrepancy on the point—who were studying elsewhere returned to 
the village for the next vacation, that is, in May-June, 1935. ‘This is much tco 
indefinite to be regarded as fixing a “date” fer the perfcrmance of the contract, 
and we agree with the lower Court that the period of limitation must be ccmputed 
from the date of refusal to perform, that is, the date of the second aprellant’s reply 
notice sent on 9th August, 1938, wherein he denied the contract. The sult was 
instituted well within three years from that date. ; 

The appeal fails and is dismissed with costs. 

V.S. aaa Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice KrisHNASWAMI AYYANGAR AND MR. JUSTICE HORWILL. 


Kondapaneni Basavayya .. Appellant” 
` D. 

Kondapaneni Venkatesam, minor by his natural father and 
guardian Kondapaneni Basavayya and another .. Respondents. 


Hindu Law—Will—Construction—Testator adopting a boy and getting divided from him—Execution of 
will ten years later—Bequest to widow for life—Direction to widow to select another boy and adopt him—‘ The 
said adopted boy’ to take the estate after the widow’s death—Adoption made in pursuance of directions in the will 
—Existence of valid adoption a condition of the bequest taking effect in favour of that boy. 

A Hindu testator who had validly adopted a boy during his lifetime and got divided from him 
executed a will ten years later containing the following recital : ‘* Therefore my wife, Lakshmamma, 
shall after my death take possession of all my properties. . . . and enjoy their income without 
full rights of gift, sale, etc. She shall select a boy of her liking from among my gnatis and adopt 
him and that boy shall perform our obsequies, etc. (karma kanda) and the said adopted boy, from 
generation to generation, shall enjoy only the income without rights of gift and sale, etc.” After the 
death of the testator the widow adopted a boy in pursuance of the directions in the will. Thereupon, 
the boy adopted by the father in his lifetime sued for a declaration that the alleged second adoption 
was neither true in fact nor valid in law and that therefore the same was null and void. The Sub- 
ordinate Judge decided the issue as to the plaintiff’s right to the declaration asked for against the 
plaintiff, and dismissed the suit without deciding the other issues. He held that in the events which 
had happened the second adopted boy had become absolutely entitled to the estate and as such the 
grant of a declaration had ceased to be of any value to the plaintiff. On appeal, 

Held, that the decision of the case depended upon whether the testator contemplated a valid adop- 
tion as a condition of the adopted boy taking the gift or whether he intended the gift to take effect 
irrespective of the adoption; and that had to be gathered from the language of the will. The use of the 
expression ‘ the said adopted boy’ strongly suggested that he should fill that character in order to 
entitle him to take the estate. The status of a validly adopted son was, it seemed, made a pre-requisite 
to his taking, and it constituted in fact the motive and condition of the bequest. The intention of 
the testator was that his estate should go to a person chosen by his widow, and fulfilling both of two 
conditions, namely, (1) he should be a gnati, and (2) he should have been validly adopted. The 
second had admittedly not been satisfied. That being so the boy whose adoption is invalid could 
not take the estate. = 

Appeal against the decree of the Court of the Subordinate Judge of Tenali in 
O. S. No. 15 of 1941 dated 7th July, 1942. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and Alladi Kuffuswemt fcr 
` Appellant. 

V. Govindarajachari and Y. G. Krishnamurthi for Respondents. 

The Judgment of the Court was delivered by 

Krishnaswami Aiyangar, 7.—The plaintiff who is the appellant in this appeal is 
the adopted son of one Kondapaneni Appayya, the adoption having been made 
on 17th February, 1926, by Appayya himself during his lifetime. Some four years 
afterwards there was a partition of the family properties between Appayya and the 
appellant, and from that time onwards, each of the two sharers lived separately, 
enjoying the share allotted to him at the division. Appayya who thus came to be 
in exclusive possession of his share, was entitled to dispose of it in any manner he 
liked, by alienation during his lifetime or by will to take effect after his death. There 
Ce ace eee eee kah badhe ane A D ee Oe ee ee 
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is reason to believe that the state of feelings between him and his adopted son was 
far from cordial, though this is more a matter of inference from the fact of partiticn 
and the contents of his will, than of direct proof. It may accordingly be assumed 
that at the time when Appayya made his will which was on gend September, 1936 
there was no love lost between the two and that he had made up his mind that no 
part of his share should be allowed to devolve on the appellant. It is common 
ground that Appayya died in the July following. _ 

“About the genuineness of the will and his testamentary capacity at the time 
there is no question. The only question for consideration in this appeal is whether 
by the provisions made by him in his will he has succeeded in arming his widow 
with a power sufficiently effective to exclude the appellant from the inheritance. 


The material part of the will is as follows : 


“Now, I have got only my wife and no male or female issue. Only the adopted son is alive. 

. About six years ago we became divided and since then we have been enjoying our respective shares 
separately. My wife alone isnow doing service to me and attending to all my wants. Barring her, 

I have nobody else (to look after me). Therefore my wife, Lakshmamma, shall; after my death, 
take possession of all my properties in all the villages, movable and immovable, allotted to my share 

at the partition and enjoy their income without full rights of gift, sale, etc. She shall select a boy of 
her liking from among my gnatis and adopt him and that boy shall perform our obsequies, etc. ‘(karma 
kanda) and the said adopted boy, from generation to generation (Putra Powtra Paramparyantham) 

shall enjoy only the income without rights of gift and sale etc.” 

In pursuance of these directions the widow Lakshmamma (the second respondent) 

is alleged to have adopted the first respondent on gth March, 1941. This allega- 
tion has been denied but there is no doubt that she did execute on that day a deed of 


adoption in his favour. 


The suit out of which this appeal has arisen was instituted by the appellant on 
yrth August, 1941, praying for a declaration that the alleged adoption of the first 
respondent is neither true in fact nor valid in law and that the same is therefore 
‘null and void. The defence of both the respondents was more or less the same, 
namely, that the widow had selected and adopted the first respondent and designated 
and constituted him as the heir to the estate in exercise of the power in that behalf 
‘contained in the will. It was accordingly maintained that by virtue of the will 
and the adoption deed the first respondent has become entitled as persona designata 
to the entire estate of the late Appayya. If this is a good defence the suit would 
substantially fail of its purpose, because it is plain that the object of the plaintiff 
was not to get an empty declaration, but to establish his right to the estate after the 
lifetime of the widow. 


On the 12th September, 1941, the Subordinate Judge framed the following 
issues: ; 
“ (1). Whether the adoption of the first defendant (first respondent) to late Kondapaneni 
Appayya is true in fact, valid in law and binding on the plaintiff. . 
(2) Whether the will executed by late Appayya dated 2nd September, 1986, is true and was 
executed by him in a sound and disposing state of mind and if so, does it confer any valid authority 
on the second defendant to make a second adoption. 


(3) Whether the plaintiff is not entitled to the declaration asked for. 

(4) What relief is the plaintiff entitled to.” 
Answering issue 3 in favour of the defendants, the Subordinate Judge dismissed 
the suit without recording any finding on ‘the other issues. Briefly stated, his 
conclusion is that in the events which have happened, the first defendant has become 
absolutely entitled to the estate so-much so the grant of a declaration has ceased 
to be of any value to the plaintiff. 

There are one or two preliminary matters which require to be dealt with befor 
taking up the consideration of the main question involved in the appeal. It was 
first argued on behalf of the respondents that in view of the fact that the adoption 
of tne first respondent while the first adopted son, namely, the appellant is alive is 
absolutely invalid, the Court below should have straightaway granted the declara- 
tion prayed for, in so far at any rate as the invalidity of the adoption quite apart 
from the factum is concerned, without going further to adjudicate on the rights 
created or sought to be created by the widow making the adoption, That of course 


as 
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depends on the questions raised by the issues and required to be decided. We have 
already referred to the nature of the defence put forward by the respcrdents in 
their written statements. They certainly invited the Court to dismiss the suit on 
the ground that the first respondent had in the events mentioned a title, which 
deprived the plaintiff of all locus standi to maintain the suit. Further light is thrown 
on the matter by an application which the first respondent made in the Court 
below on 25th March, 1942, for an amendment of the issues. He desired to have 
added at the end of issue 2 the clause ‘‘ what is the estate given to defendants 1 and 2 
under the will?” He also wanted issue 3 to be recast as follows : “In view of the 
will and the dispositions thereunder, whether the plaintiff has any locus standi to file 
this suit for declaration.” It is obvious to our mind that the purpose behind the 
application was to raise in a pointed form the question whether the first respondent 
became absolutely entitled to the estate after the termination of the prior life estate 
in favour of the widow, so as to cut out the appellant for ever. The purpose was 
fully achieved, for the learned Subordinate Judge ordered that the second issue did 
not need amplification or addition as suggested by the applicant, and the third issue 
as it stood really covered the matter sought to be raised by the proposed amendment. 
Having thus invited the Court to non-suit the plaintiff on a particular interpretation 
of the will and on the consequential rights created under it, it is not open to the 
same party now to say that all this was unnecessary and that the Subordinate Judge 
had gone off the track in pronouncing on rights so definitely put before him for 
adjudication. To allow such a contention to be raised would be to permit the 
respondent to trifle with the Court. We must hold that in the circumstances, the 
Subordinate Judge was warranted in deciding the question and we must now in 
the appeal consider the correctness of the decision. 

_ The respondents’ learned advocate also urged that the appeal should not be 
decided without his clients being given a fresh opportunity to adduce evidence to 
prove the surrounding circumstances which according to him are material to gather 
the true intention of the testator. But it is to be observed that the third issue which, 
as pointed out above, must be taken to cover the question raised and considered by 
the Subordinate Judge, was tried as a preliminary issue at the instance of the first 
respondent himself who did not then apparently want, and certainly did not cffer, 
to produce, any oral evidence relevant to the issue. Having had the opportunity and 
having deliberately let it go, he cannot ask for it once again at this stage. 

; After all the proposed evidence is said to be for the purpose of shcwing (1) that 
the testator was greatly dissatisfied with the conduct of the aprellant after his 
adoption, and (2) that the testator was a person who believed in the necessity and 
‘efficacy of obsequial and other religious ceremonies. It seems to us that the first 
of these points is indicated with sufficient clearness in the will itself and as regards 
the second we think that the idea is to some extent suggested by the conduct of the 
testator in adopting the appellant himself in the first instance and in directing a 
second adoption to be made in order as expressly stated in the will, that the adopted 
son might perform his obsequies, etc. It is, however, not to be forgotten that 
surrounding circumstances are material only in cases where the language of the 
instrument does not afford of itself a clué to the intention. That however is not 
the case here. — ; l 
Now coming to the will itself, the first of the dispositions contained in it givés 
to the widow a life estate in all the properties left by the testator and there can be 
no doubt that to that extent the appellant has been effectively cut out. The second, 
which is the one most material, was in favour of the boy to be chosen from among 
the gnatis ofthe testator and adopted by the widow. Here the testator has indicated 
with sufficient clearness that the boy to be so adopted was to perform his obsequies 
and take the property, to be enjoyed from generation to generation but without 
rignts of alienation. It is not necessary for us now to consider how far this restraint 
on alienation can be held valid. In fact, no arguments have been addressed to us 
on this point, and possibly the question may never arise as a live issue. 
The only question for decision is what precisely was the intention cf the testator 
- when he directed that his widow should make a second adoption and adopt a boy 
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to perform the ceremonies and enjoy the property. The appellant’s contention is 
that the intention was not that his estate should go to a boy to be merely chosen out 
of the group of his gnatis unless also he can be and has been validly adopted by the 
widow. In other words, the widow was given a power to select an heir subject to 
two conditions (1) that the selection was from amongst the agnates and (2) that he 
should fill the character of a validly adopted son. The first has been fully satisfied 
as the boy adopted is among the gnatis of the testator. As regards the second it 
is conceded that the adoption is wholly void for the reason already mentioned and 
hence it becomes necessary to see whether the testator has really made it a condition. 
After stating that the widow shall select a boy from among the gnatis and adopt him, 
the will proceeds, 

“ that boy (meaning the boy adopted) shall perform the obsequies and the said adopted boy 
from generation to generation shall enjoy the income,” 
of the estate. Mr. Govindarajachari, the learned counsel for the respondents, urges 
that the testator must be presumed to know the law that the second adoption while 
the son first adopted is alive is invalid and that he must therefore be taken to have 
intended his estate to go to the boy with reference to whom a mere ceremony of 
adoption however ineffectual for the purpose, was gone through. In other words, 
the testator only wanted that the gnati to be chosen by his widow should go through 
a perfectly empty formality, empty to his knowledge and if that was done it was his 
intention that the boy so chosen should take the estate. It seems to us that such a 
presumption is not necessarily to be made in every case irrespective of the facts, 
but assuming it to be admissible, we still think it has been sufficiently rebutted in the 
present case because the testator has directed his widow not to observe a meaningless 
formality but to make the adoption and this he would not have done had he been 
aware of its invalidity. If, indeed, he had intended that the estate should go to the 
boy to be chosen by his widow irrespective of a valid adoption, he could easily have 
said so and indeed would never have inserted a direction that there should be an 
adoption, knowing fully well that it was but an empty formality. It is again suggest- 
ed that the testator was only particular that the customary religious ceremonies for 
the benefit of his soul should be performed by somebody or other whether validly 
adopted or not. Here again the language of the document, as we read it, is clearly 
against the suggestion. It was not difficult for the testator to make it clear that 
what he wanted was the performance of ceremonies by somebody, not necessarily 
by a boy validly adopted. This he has not done. On the contrary the sequence 
of the several directions in this behalf as contained in the will is that a boy should 
be chosen from the groun indicated ; that he should then be adopted ; that on such 
adoption he should perform the ceremonies, and then at the proper time when it 
arrived he should take the estate. The use of the expression “the said adopted 
boy ” verv strongly suggests as indicated in some of the decided cases that he should 
fill that character, in order to entitle him to take the estate. The status of a validly 
adopted son was it seems to us made a pre-requisite to his taking, and it constituted 
in fact the motive and the condition of the bequest. 

The contention of the respondents accented by the Subordinate Judge is that 
the words “‘ the said adopted son ” in the will are merely descrintive, and should 
therefore be ignored, as errors of description by themselves do not affect the validity of 
the gift. The latter proposition is founded on a line of cases decided by the Privy 
Council, of which the earliest is Nidhoomoni Dabia v. Saroda Pershad Mookerjee}. 
In that case the will contained the following passage: 


“ And as I am desirous of adopting a son, I declare that J have adopted Koibullo Pershad, third 
son of my eldest brother Sardo Pershad. My wives shall perform the ceremonies according to the 
Shastras, and bring him up, and until that adopted son comes of age, those executors shall look after 
and superintend all the property movable and immovable, in my own name or benami, left by me, 
also that adopted son. When he comes to maturity the executors shall make over everything to 
him to his satisfaction.” 


The Privy Council did not consider it necessary to decide whether the ceremonies 
referred to in the will were or were not necessary to confer the status ofan adopted 





1. (1876) L.R. 3 LAS 253. 
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son on Koibullo or whether they had been duly performed as directed by the testator 
because jn their opinion Koibullo took the estate, as persona designata. Their Lord- 
ships observed : 

“ There is a gift of his property by the testator to a designated person. This direction follows 
“my wives shall perform the ceremonies according to the Shastras, and bring him up.’ Undoubtedly 
the testator desired and expected that the wives should perform certain ceremonies. He requested 
them to do so. But it appears to their Lordships that it would be an altogether erroneous reading 
of the will to suppose that he intended the taking of his property by Koibullo to be entirely dependent 
on whether the wives chose or did not choose to perform the ceremonies. If they did not, it may be 
that the adoption is not in all respects complete, although their Lordships by no means decide this, 
or give any opinion on the subject. Be that as it may, the gift of the property nevertheless takes effect.” 
In other words there was a gift to a named individual irrespective of his having been 
validly adopted, the adoption not being a condition of the gift. It is however 
necessary to distinguish between description and condition. 


In Fanindra Deb Raket v. Rajeswar Dast, the angikarpatro after reciting that 
the author Jogendra had received Rajeswar Das in adoption, contained the statement: 

“ I authorise you by this angikarpairo to offer oblations of water and pinda to me and my ancestors 
after my death by virtue of your being my adopted son. Moreover, you shall become the proprietor 
of all the movable and immovable properties which I own and which I may leave behind ; 
you shall become entitled to my denapawna (debts and dues), and you and your sons and grandsons 
shall enjoy them agreeably to the custom of the family.” 
The Board held that the adoption, even if it had been made, was not valid as it was 
contrary to the customs of the family, and gave no right to inherit. The question 
then was whether Rajeswar took under the gift. ‘Their Lordships observed : 

“ He is to make the offerings by virtue of being an adopted son, and ‘ moreover,’ he is to become 

the proprietor. This is to be the consequence of the adoption. In fact, the angikarpatro only states 
what would have happened without it. The distinction between what is description only, and what 
is the reason or motive of a gift or bequest, may often be very fine, but it is a distinction which must 
be drawn from a consideration of the language and the surrounding circumstances.” 
On the grounds, namely, (1) that Jogendra’s intention was to give his property to 
Rajeswar as liis adopted son, capable of inheriting by virtue of the adoption, and 
(2) that the rule that it is not essential to the validity of a devise or bequest that all 
the particulars of the subject or object of the gift should be accurate was therefore 
not applicable, the Board held that the gift did not take effect. The crucial words 
in this case were “by virtue of your being my adopted son,’ and if he filled that `- 
character, then only he was to become the proprietor of the estate. This was held 
to have been indicated by the word “ moreover”’. The language in the present 
case is not so express, but comes very near it, in view of the sequence in which the 
directions occur. 


In Bireshwar Mukerjee v. Ardha Chandra Roy2, a ceremony of adoption had taken 
place, but the adoption was invalid as there had been no giving and taking. The 
will contained the clause, 


“ “Having no son, I loved and supported Ardha Chander Roy Chowdhuri, the youngest son of the 
late Radha Krishna Roy Chowdhuri, as my son. And as the said boy was very attached to me and 
my wife, and was an object of affection to us, I had a mind, granting to my daughters and daughters’ 
sons a proper portion of my share of the ancestral property and self-acquired property, to give the 
remainder of the movable and immovable property to the said boy. Since then I have taken the 
said boy in adoption in virtue of the consent and gift of his father and mother, after getting the vyavasthas 
(opinions) of pundits, and on performing the ceremony of jag according to the Shastras.” 

Their Lordships upheld the gift observing, 

“Here is a clear indication of his intention, before making an adoption, to give the greater portion 
of his property to Ardha Chander. He did not select him as being an adopted son, but for reasons 
independent of adoption, though they were likely to lead to it.” 

Attention was drawn in this connection to the statement in the will ““ If, through my 
misfortune, the said boy die without leaving a son” and emphasis was laid on the 
omission to describe him as.“‘ said adopted son” or “my adopted son.” It was 
ruled that the bequest was to Ardha Chander by name, and was not made dependent 
on the adoption. The Privy Council was apparently of the opinion that if such 
expressions had occurred the gift would have been conditional on the validity of the 
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adoption. “Heré however we have the sentence ‘‘ she shall select a boy of her liking 
from among my gnatis and adopt him, and that boy shall perform our obsequies, etc. 
(karma kanda) and the said adopted boy, from generation to generation (Putra 
Powtra Paramparyantham), shall enjoy only the income without rights of «gift 
and sale, etc.” In the light of the observations of the Board, it is fair to conclude 
that the words “that boy” and “the said adopted boy” import the condition 
that he must be validly adopted before the estate can pass to him. 


In Surendra Keshab Roy v. Doorgasoondary Dasee+, the testator had by his will 
directed each of his two widows to make a simultaneous adoption and this was done 
with the result that neither was valid according to law. The will contained the 
following further provision : l l 


“The two adopted sons of both wives shall remain the shebaits of-the whole of the movable 
and immovable property dedicated to Annapoorna Thakuranee aforesaid. They will carry out the 
supervision and the improvement of the said property. But they will do everything according to the 
advice of all the principal officers appointed by me. They will not be competent to make gift 
or sale of the different properties. Up to the time that the said two adopted sons do not attain their 
majority, my aforesaid two wives will exercise the care and control of all the said properties, and 
in carrying out these duties they shall take the advice of all the principal officers who have been 
appointed by me, They will not be competent to act otherwise. When the two adopted sons shall 
have attained their majority and shall have acquired sufficient knowledge for the preservation of 
the property, my two wives shall make over to them as shebaits, to their satisfaction, all the property 
dedicated to the Issur Debsheba.” i ` i l 


The question was whether in spite of the invalidity of the adoption the gift took 
effect. Their Lordships answered no. The relevant observations are’ contained 
in the following passage of their judgment : , 


“There is no gift to the adopted sons except in the character of shebaits. And it would require 
very strong and clear expressions indeed to show that a Hindu gentleman contemplated introducing 
as shebaits of his family Thakoor two persons unknown to himself and strangers to his family. There 
is not a trace in this will to show any such intention, or to show that the testator doubted the legality 
of his scheme, or thought of any adoption but a legal one.” i - 


In Sri Raja Rao Venkata Surya Maharaja Ram Krishna Rao Bahadur Varu v: The Court of 
Wards?, the Zamindar of Pittapur who had made an adoption left a will in favour 
of a person who was described as his aurasa son in these words : 

“ Though it is not specially necessary according to Hindu Jaw that (property) should be passed 
to the aurasa son by means of a will, I have written this will to declare my opinion to all people 


that I have according to Hindu law passed the property to my aurasa son without (property) being 
disturbed. It is hereby settled that my entire property should go to my aurasa son Kumara Mahipathi 


” 


Venkata Surya Rao,” 
It was assumed for the purpose of the decision that the donee was not the aurasa ox 
natural son of the testator, but their Lordships upheld the bequest on the ground 
that it was only a case of false description, and did not vitiate the gift. 

In Subbarayar v. Subbammal®, the will provided as follows : 


“ Whereas I possess the undermentioned immovable and movable properties, money, out- 
standings and debts, whereas I, having no issue, have been keeping Venkataramanayyar, a minor, 
aged about 10, son of Venkatadasappayya of Andan Kovil, Brahman, cultivator, who is my brother- 
in-law, as adopted son and protecting him for the last three years, whereas I am now seriously ill, 
whereas my mother Venkatalakshmi Ammal is in her dotage, and whereas my adopted son, the 
said Venkataramanayyar is a minor and consequently incapable of managing the said properties and 
of protecting us, my wife Subbammal shall, until the said minor becomes a major, administer the 
said properties as guardian of the said minor, discharge the debts, maintain the undermentioned chari- 
ties which I have been conducting, bring up the said minor, have his thread ceremony, marriage, etc., 
celebrated, maintain me and my mother Venkatalakshmi Ammal till our lifetime, and after our demise 
have our, funerals, etc., performed for us by the said minor. Afterwards the said minor on his attaining 
majority shall take charge of the said properties, debts, etc., and until the lifetime of the said Subbammal 
he shall as per her orders look after the said properties and discharge thé: debts, also maintain the 
undermentioned charities and after the said Subbammal’s lifetime she shall perform her funeral, 
etc., and possess and enjoy with all rights the said properties, etc., from generation to generation.” i 


The question was whether assuming that Venkataramanayyar had not been validly 
adopted he could take the property under the will. Their Lordships held that the 
gift to the minor was not conditional on adoption. Referring. to the use of .the 
words “‘ adopted boy ” in the will it was observed, a oe 


1, (1892) L.R. 19 L.A. 108: LL.R. 19 Cal. I.A. 83: ILR. 22 Mad. 383 (P.C.). ` 
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“The testator no doubt refers to the minor as his adopted son, but he explains what is meant 
by that expression by stating that he had been keeping the minor “as adopted son’ that is with a 
view to his adoption.” l 
Several other deċisions were also cited at the Bar, but we have not considered it 
necessary to refer to any of them as they do not carry the matter any further. It is 
to be observed that in all the cases noticed above except one, namely, Surendra Keshab 
Roy v. Doorgasoondary Daseet, the gifts were to individuals designated and named 
in the relative instruments. In the last mentioned case, as in the appeal before us, 
the gift was not to a named person but to one who was to be adopted at a future time. 
Whether or not the doctrine of persona designata is strictly applicable to such cases, 
there can be no doubt that the governing principle is the same, namely, whether 
the testator contemplated a valid adoption as a condition of the adoptee taking 
the gift, or whether he intended the gift to take effect irrespective of the adoption. 
In the former case the testator while directing an adoption to be made, intends that 
on such adoption. being made the estate should devolve on the adopted son by 
inheritance, In the latter case alone does he intend a gift to take effect as such in 
favour ofthe donee specified. Where however the donee is left unascertained and has 
‘to be ascertainéd by a choice to be made at a future time by the widow, the case 
appears to he more akin to a power, such as was recognised by the Board in Bai 
Motwahu v. Bai Mamubai? than to a gift. But here again the choice or designation 
to be good must follow the prescriptions of the testator, that is the person designated 
must satisfy all and every one of the conditions imposed by the testator or donor, 
such as for instance that he should validly fill the character of an adopted son. 
Otherwise the provision would fail. 


Bearing these principles in mind we are of opinion that whatever the correct 
legal label to denote the direction, whether it is to be called a gift or a power, the 
decision should turn on the intention of the testator to be gathered from the language 
of the will. We have little doubt in the present case that the intention of Appayya 
was that his estate should go to a person chosen by his widow, and fulfilling both of 
two conditions (1) he should be a gnati; and (2) he should have been validly 
adopted. The second has admittedly not been satisfied. That being so, the first 
respondent whose adoption is invalid cannot take the estate. 


“The learned Subordinate Judge appears to. be impressed by the statement con- 
tained in the will that the testator’s wife alone was rendering all services to him in his 
last days, and that barring her there was no one in whom he was interested. He 
therefore. considers that it is reasonable to conclude that the testator’s intention was 
to exclude the plaintiff not only from the field of affection but also from the inherit- 
ance. We are inclined to agree with him to this extent that the testator was desirous 
of preventing the inheritance going to the plaintiff under the law. But unfortunately 
he proceeded upon the footing that a second adoption could be made by his widow 
after his death and made it the means of diverting the estate from the plaintiff to 
the boy to be adopted. In other words, he chose a wrong method of disinheriting 
the plaintiff, which has turned out to be ineffectual. That being so, the law must 
take its course and it vests the property in. the plaintiff subject of course to the life 


estate created in favour of the widow. 


In the result, the appeal is allowed and the suit decreed with costs throughout. 
There will be a decree for the plaintiff declaring that the adoption of the first defen- 
dant by the second defendant is void and inoperative and that the plaintiff is entitled 
tosucceed to the properties left by Appayya after the termination of the life estate 
granted to the second defendant. 


VS. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT :—MR. Justice HORWILL. i 
Thulasi Ethirajamma and another .. Appellants” 


v. 
Chunduru Kannayya Gupta and others .. Respondents. 


Civil Procedure Code (V of 1908), Order xr, rule ro and Order 22, rule 10—Auction-purchaser in execution 
of mortgage decree held by plaintiff pending latter’s suit for declaration of title in his mortgagors—Petttion to 
be brought on record as plaintiff in the suit in the place of the existing plaintif — Whether petition should de allowed. 


An auction-purchaser of the mortgaged properties in execution of a mortgage decree obtained 
by the plaintiff, during the pendency of a suit by him for a declaration that the mortgaged properties 
belonged to his mortgagors and not to other defendants who claimed title applied under Order 1, 
rule 10 and Order 22, rule 10, Civil Procedure Code; to be brought on record as plaintiffin the suit 
in the place of the existing plaintiff who had lost all interest in the property. 


Held, that the auction purchaser acquired interest in the suit property even though it was not 
identical with that of the existing plaintiff; and even if it was considered that the interest’ of the 
judgment-debtors -(that is mortgagors) alone devolved on the auction-purchaser, his petition would 
. have to be allowed because, if he was added as a party to the suit in the place of the mortgagors, 
hé would be entitled to be transposed thereafter as plaintiff. 


i Maharaja Sir Manindra Chandra Nandi v. Ramlal Bhagat, (1922)43 M.L.J. 589 : L.R. 49 I.A. 220 : 

I.L.R. 1 Pat. 581 {P.C.), explained. l | ; 
Appeal against the order of the District Court of Nellore dated the 7th day of 

September, 1942, and made in S. A. No. 102 of 1942 in O. S. No. 4 of 1942. 


P. Satyanarayana Rao and B. Sivaramamurthi for Appellants. 
P. V. Rajamannar and K. Subba Rao for Respondents. 
The Court delivered the following 


JupémMenT.—The plaintiff in O. S. No. 4 of 1942 on the file of the District 
Judge of Nellore prayed for a declaration that the suit property belonged to her 
mortgagors, defendants 6 to 9, and not to defendants 1 to 5, who were claiming 
title. During the course of this suit the decree obtained on the mortgage was 
exécuted and the present respondent purchased the property in court-auction. 
The plaintiff thereby lost all interest in the property and the respondent, having 
acquired the property, soughtto be brought on record as the plaintiff in the suit 
in the place of the existing plaintiff. His application was allowed. 


The application was made under Order 1, rule 10 and Order 2g, rule 10, 
Civil Procedure Code. I agree with Mr. Satyanarayana Rao that Order 1, rule 10 
does not apply ; but I cannot agree that Order 22, rule 10 does not permit of his 
being added as a party. Mr. Satyanarayana Rao’s argument with regard to the 
applicability of Order 22, rule 10 is that that rule applies only to some devolution 
of interest and that there was no devolution of any interest here ; because the auction- 
purchaser acquired title to the whole of the property whereas the plaintiff had 
merely a mortgagee’s right. He pointed out that it was held in Malları Rao v. Siva- 
gnana Vandayar+, following Jainulabdin Sahib v. Krishna Chettiar? that an auction- 
purchaser in execution of a mortgage decree was the representative of the judgment- 

_debtor and -not the representative of the decree-holder, just as would be the case 
if the decree had been-one for money. Mr. Satyanarayana Rao therefore argued 
that he did not acquire the interest of the decree-holder but that of the judgment- 
debtor. The judgment of the lower Court is sought to be supported on two grounds: 
one is that within the meaning of Order 22, rule 10, the respondent is the represen- 
tative of the plaintiff, and, the other that in any event he is the representative of 
the defendants 6 to 9, and is therefore entitled to be brought on record in their 
place. 1 think the respondent is entitled to succeed on both these grounds. It is 
true that there was no assignment of any interest; but I am not prepared to say, 
merely because for the purposes of section 47 the auction-purchaser is not a repre- 
sentative of the decree-holder, that the interest of the mortgagee did not devolve 
on him. However that may be, he acquired an interest in the land, even though 
that interest was not identical with that of the plaintiff. Maharaja Sir Manindra 





* A, A. O. No. 83 of 1943. 12th October, 19439" 
I. (1943) 2 M.L.J. gor. 2. (1921) 41 M.L.J. 120, 
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Chandra Nandi v. Ramlal Bhagat! was cited on behalf of the appellant ; but the 
remarks relied on have application to a very different set of circumstances frcm 
what are found in this case. Their Lordships did not say that the word ‘ creation’ 
in rule 10 of Order 22 had no meaning. 

Even if we consider that the interest of the judgment-debtors, defendants 6 to 9, 
alone devolved on the petitioner, the petition of the respondent would have to be 
allowed ; because if he is added as a party to the suit in the place of defendants 
6 to 9, he would be entitled to be transposed thereafter as plaintiff. 

The appeal fails and is dismissed with costs. 

K.G. — Appeal dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. JusTicE KUPPUSWAMI AIYAR. 


Velayudam Servai ..  Petitioner* 
2. 
Special Officer, Panchayat Board, Ramnad .. Respondent. 


Madras Local Boards Act (XIV of 1920), section 207 (1) and (2)—Encroachment on public road—Accused 
directed by Board to remove encroachment—Disobedience—Conviction—Payment of compensation not a condition 
precedent and failure to offer cannot vitiate conviction—Fine also imposed for failure to comply till renewal of 
encroachment—Separate charge-sheet required, 

An offence punishable under section 207 (1) of the Local Boards Act for having disobeyed a 
requisition of the Local Board calling upon the accused to remove an encroachment on a public 
road cannot be said to be vitiated by the failure to offer compensation. 

Narayana Iyer v. Subramania Chetti, A.I.R. 1927 Mad. 1113, followed. 

Without a separate charge-sheet and conviction under section 207 (2) of the Act there cannot be 
any imposition of a fine to be paid per day till the encroachment is removed. Such an order can only 
be passed if there has been a first conviction for failure to remove or alter an encroachment and the 
person persists in failing to comply with the requisition, 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, pray- 
ing that the High Court will be pleased to revise the judgment of the Court of 
the Joint Magistrate of Ramnad in C. A. No. 21 of 1943, preferred against the judg- 
ment of the Court of the Assistant Tahsildar Magistrate of Ramnad in G. C. 
No. 157 of 1943. 


N Somasundaram for R. Sundaralingam for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
E. R. Balakrishnan for Respondent. 
The Court made the following 
ORDER. —The petitioner was convicted by the Assistant Tahsildar Magistrate 
of Ramnad for an offence punishable under section 207 of the Local Boards Act 
for having disobeyed a requisition of the Local Board calling upon him to remove 
an encroachment on a public road and was sentenced to pay a fine cf Rs. 75. He 
was also directed to pay a fine of Rs. 5 per day until the encroachment is removed. 
On appeal the Joint Magistrate of Ramnad confirmed the conviction and sentence, 
The first contention of the petitioner is that he has obtained a prescriptive 
right over the plot encroached upon. But under section 159 (2) of the Local Boards 
Act even if a person had acquired such a prescriptive right he could only claim a 
reasonable compensation in respect of the damage caused by the removal or altera- 
tion of the encroachment. But the payment of compensation is not a condition 
precedent and this was pointed out by this Court in Narayana Iyer v. Subramanta 
Chetti®. Consequently the failure to offer compensation cannot be said to vitiate 
the conviction for the offence punishable under section 207 (1). 
With regard to the order directing the payment of a fine of Rs. 5 per day until 
-the encroachment is completely removed, this sentence was awarded under sec- 
tion 207 (2). That section reads as if such an order could be passed only if there has 





1. (1922) 43 M.L.J. 589: L.R. 49 I.A. 220: ILL.R.1 Pat. 581 (P.C.). 
* Cr. R. C. No. 424 of 1943. 14th October, 1943. 
' (Cr. R. P, No. 381 of 1943). 
2. ATR. 1927 Mad, 1113. 
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been a first conviction for failure to remove or alter an encroachment and the 
person .persists in failing to comply with the requisition. A second charge-sheet 
will have to be laid and it is only on a conviction on such a charge-sheet a sentence 
could be awarded under section 207 (2). The sentence under section 207 (2) direct- 
ing the petitioner to pay a fine of Rs. 5 per day till the encroachment is completely 
removed has hence to be set aside and it is set aside accordingly. 

K.C. c i Order varied. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SOMAYYA, 


Nachimuthu Chetty .. Appellant* 
U. 
Palani Ammal .. , Respondent. 


Civil Procedure Code (V of 1908), Order 21, rules 18 to 20—Set off of mortgage decree against money-decree 
at the instance of the money decree-holder—Permissibility. 


Where one person has obtained a mortgage decree for a‘certain sum against the property in ` 
the hands of another and the latter holds a money decree against the former for a Jarger sum, 


Held, that the money decree-holder can under Order 21, rules 18 to 20 of the Civil Procedure 
Code have the whole of the amount of the mortgage decree set off as against his own decree. 


. -Venkata Reddi v. Doraiswami Pillai, (1932) 63 M.L.J. 722: I.L.R. 56 Mad. 339 and Hazariram v. 
Bansidhar, (1937) 1 M.L.J. 254 : L.R. 64 L.A. 67 : I.L.R. 16 Pat. 127 (P.C.), distinguished. 
Appeal against the order of the District Court of Coimbatore in A. S, No. 51 
of 1942 preferred against the order dated 6th January, 1942 and made in C. M. P. 
No. 1521 of 1941 in E. P. No. 739 of 1941 in O. S. No. 195 of 1937 on the file of 
the Court of the District Munsiff of Erode. 


.. B.. V. Viswanatha Aiyar for Appellant. 
= P. V. Vallabacharyalu for Respondent. 
“The Court delivered the following 


. > JUDGMENT.—This Civil Miscellaneous Second Appeal arises out of an order 
passed in execution of a mortgage decree obtained by the appellant in O.S. No. 195 
of 1937 against the respondent Palani Ammal. ‘The appellant sought to execute the 
mortgage decree in E. P. R. No. 739 of 1941 on the file of the District Munsiff’s 
Court of Erode. Thereupon the respondent Palani Ammal filed C. M. P. No. 1521 
of 1941 praying that the entire amount of the decree in O. S. No. 195 of i937 in 
which she was the judgment-debtor might be set off against a” larger sum. which 
was decreed to her in O. S. No. 136 of 1938. The application was allowed by both. 
the lower Courts and, hence this appeal. | 
Palani Ammal obtained a money decree in O. S. No. 136 of 1938 (to be more 
accurate the decree in her suit was passed by the High Court in S. A..No. 431 of 
1940) and the decree that was passed in her favour was for a sum of Rs. 497-15-0. 
The mortgage decree which the appellant obtained against the respondent was 
for a sum of Rs. 440. The respondent wanted that instead of executing her decree 
against the appellant for Rs. 497-15-o the entire amount of the decree against 
her, namely, Rs. 440 might be set off and this was allowed by both the lower Courts. 


In second appeal it is urged that the decree which the appellant has obtained 
against the respondent in O. S. No. 195 of 1937 was only against certain properties 
in the hands of the respondent and that it did not contain a personal decree against 
her and that, therefore, the provisions of Order 21, rules.18 to 20 did not apply. 
Reliance is placed upon a decision of this Court in Venkatareddi y. Doraiswami Pillai} - 
and upon the decision of the Judicial Committee in Hazariram v. Bansidhar®. As 
pointed out by Ramesam, J., in Venkatareddi v. Doraiswami Pillai}, if the person 
who seeks the remedy by way of set off is the mortgagee-decree-holder and he 
obtains a decree only against the property in the hands of the other party it ‘may be 
that the other party the mortgagor, who has obtained a money decree presumably 


* A. A. A. O. No. 3 of 1943. 15th September, 1943. 
I. (1932) 63 M.L.J. 722 : I.L.R. 56 Mad. 2. (1937) 1 M.L.J. 254: L.R. 64 LA. 67: 
339 at 341. LL.R. 16 Pat, 127 (P.C.), 
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for a larger sum may well be content to say that the decree against the property in 
his hands may be executed and that the property might fetch a very small sum. I 

the real value of the property against which the mortgage decree was passed is 
worth very much less than the amount of the mortgage decree and there is no per- 
sonal decree against the mortgagor it will be inequitable to allow the mortgagee 
decree-holder who could, in case he was allowed to execute his own decree, get 
only say a.sum of Rs. 100 to claim set off for the entire decree amount which might 
be for a considerably larger sum, say Rs. goo. If the amount of the mortgage 
decree is according to the illustration that I put as much as Rs. goo and the property 
against which he got a decree is worth Rs. 100 and there is no personal decree, 
even if the two decree-holders are allowed to proceed independently by way of 
executing their decrees separately, the mortgagee-decree-holder would get only 
Rs. 100 whereas if the set off that he claimed was allowed he would be getting the 
benefit of a deduction of Rs. goo as against the money decree-holder. It 1s in such 
a case that Ramesam, J., who delivered the leading judgment in Venkatareddi v. 
Doraiswami Pillai}, held that the mortgagee-decree-holder has no right to set off. 
But it is pointed out in that very decision that if the mortgagee-decree-holder had 
a personal remedy against the mortgagor then there would be no reason for refusing 
such a mortgagee-decree-holder to set off the entire amount of his decree because 
even if the property may not fetch as much as the decree amount, still he has a right 
to proceed against the mortgagor personally for the deficit. : 


In the case which went up before the Judicial Committee in Hazariram v. 
Bansidhar?, the mortgagees obtained a decree for over Rs. 86,000. The personal 
decree was not barred. The mortgagors, had obtained a money decree which 
with interest and costs amounted to something like nearly Rs. 82,000. ‘The mort- 
gagee-decree-holders wanted a set off ; there being a personal decree the set off was 
allowed. ‘The extreme contention that if the decrees which are sought to be set 
off are mortgage decrees, the rule of set off would not at all apply was rejected by 
the High Court and the Judicial Committee pointed out that where the mortgagee- 
decree-holder wanted a set off and the personal remedy was alive there was no 
objection to the set off being allowed. But they refused to consider the case where 
the mortgagee-decree-holder had no personal remedy and he sought to set cff his 
decree as against the money decree-holder. And the question that arises in this 
case did not arise and was not even adverted to by the Judicial Committee. ‘This 
has nothing to do in my opinion with a case whére the money-decree-holder is 
willing to have the whole of the amount of the mortgage decree set off as against 


his decree. She says: 
_ “ Tam willing to deduct the whole of the mortgage amount irrespective of the value of the property. 
in my hands and I am content to execute my money decree for the balance.” 


In such a case if set off is not allowed the very object of Order 21, rules 18 to 20 

of the Code designed to avoid circuity of proceedings, which is prominently mentioned 

by the Judicial Committee as the reason for the rules will be defeated. I hold 

therefore that in this case the set off was rightly allowed by the two lower Courts. 
The second appeal is dismissed with costs. 


No leave. 
V.P.S. i —— Appeal dismissed. 
IN THE HIGH COURT. OF JUDICATURE AT MADRAS 
PRESENT. :—MR. JUSTICE HORWILL. 


Alfred Paul ; .. Petitioner*. 


Indian Penal Code (XLV of 1860), section 332 and Criminal Procedure Code (V of 1898), section 190 (1) (c) 
—Assault—Exaggeration of assault—Complainani not anxious about case—Offence not compoundable—Magis- 
trate’s cognizance of é6ffence justifiable—Right of Magistrate to proceed with trial if after preliminary enquiry 
he was cognisant of an offence—Offence lesser than what was committed can be taken cognizance of by Magistrate, 
provided he has not deliberately done so. 


tr (1932) 63 M.L.J, 722; I.L.R. 56 Mad. 2. (1937) 1 M.L.J. 254: L.R. 64 I.A. 67 : I. 
339 at 341. L.R. 16 Pat. 127 (P.C.). 
* Cr..R. C. No: 605 of 1943. 28th September, 1943. 


(Cr, R. P. No. 557 of 1949). 
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A story of assault according to the police was merely exaggerated and not false, but the police 
gave as a further ground for not taking action and sending to the Magistrate a referred charge-sheet, 
the fact of tte complainant’s desire not to prosecute the case. The Magistrate however refused to 
accept the referred charge-sheet. 

Held: (1) The fact that the complainant was not anxious about the case was not a relevant cir- 
cumstance, and if the police report disclosed an offence the Magistrate can take cognizance of the case. 

(2) Non-compoundability of the offence cannot be gone into aftér the trial has proceeded and 
there was material upon which the Magistrate chose to take cognizance of a case. 

(3) The fact that the Magistrate has to consider whether prima facie a case has been made out 
will not disqualify him either in law or in equity from proceeding with the trial. 

Venkatasubba Rao v. Anjaneyalu, (1932) 63 M.L.J. 679, explained. 

(4) Even if it be true that an offence punishable under section 322 of the Indian Penal Code 
has been committed, it is not illegal for a Magistrate to try the accused for a lesser offence, though if 
he is conscious of the fact that a more serious offence has been committed which he cannot try, it will 
be improper for him to try the accused for a lesser offence and so clutch at jurisdiction. 

Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court of 
the Sub-Divisional Magistrate of Coimbatore dated 11th May, 1943, and passed in 
C. A. No. 24 of 1943 (C. C. No. 34 of 1943 on the file of the Town Sub-Magistrate 
of Coimbatore). 

K. Subramanian for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

Orver.—This revision petition is against the order of the Sub-Divisional 
Magistrate of Coimbatore confirming the conviction of the petitioner under section 
353, Indian Penal Code and reducing the fine from Rs. 100 to Rs. 50. 

The prosecution case is that the complainant, a telegraph peon, had gone to 
the office of the United Motors, Coimbatore, and that as he passed the gate on his 
return from the office, the accused, a telephone clerk of that company, slapped him 
on the face. After enquiry, the Sub-Inspector of Police, in his report to the Sub- 
Magistrate of Coimbatore on the investigation made in the case, said that the assault 
was exaggerated, that the complainant was not very anxious about the case, and 
that under these circumstances and in accordance with the orders of the Inspector 
of Police he had treated the case as a mistake of fact. With this referred charge- 
sheet he sent a copy of the records, which disclosed that a number of witnesses had 
`- been examined who supported the complainant’s story and that the medical certificate 
indicated that the complainant had received a minor injury. The Sub-Magistrate 
thereupon replied to the Sub-Inspector that the offence was not compoundable 
and so the fact that the complainant was not anxious about the case was no ground 
for referring the case, and that in view of the medical certificate the occurrence 
must have happened. He said that if there were any eye-witnesses the case should 
be charged ; and he asked for a copy of the case diary. 'Thereupon—presumably— 
a charge-sheet was submitted and the trial proceeded, ending in the conviction 
of the petitioner. 

Various points have been taken in this petition. The first is that the Magistrate 
had no jurisdiction to refuse to accept the referred charge-sheet and to say that 
there was no mistake of fact. A judgment of Pakenham Walsh, J., in Venkatasubba 
Rao v. Anjaneyalu1 deals with a case somewhat similar to the present, in which the 
learned Judge says that if the referred charge-sheet disclosed no offence the Magis- 
trate had no power to order the police to put ina charge-sheet. The learned Judge 
pointed out that there were three ways by which a Magistrate could take cognizance 
of an offence and they were set out in section 190, Criminal Procedure Code. He 
said that obviously clauses (a) and (c) of that section did not apply and that (b) 
could not apply, because the report from the Police did not disclose an offence. 
He therefore concluded that the Magistrate had no jurisdiction to proceed further, 
and quashed the proceedings in the Magistrate’s Court. The present case has 
however to be distinguished by the nature of the report sent by the Police. In the 


1. (1932) 63 M.L.J. 679. - 
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case considered by Pakenham Walsh, J., the persons examined by the police were 
disbelieved and the report did not disclose any offence. In the present case, the 
Police merely said that the assault was exaggerated. ‘They did not say it was 
false. A story of assault that is only exaggerated still discloses an offence of assault ; 
and the police gave as a further ground for not taking action the fact that the com- 
plainant was not very anxious about the case. That was not relevant, as the 
Magistrate pointed out. So the Magistrate did, in this case, take cognizance of 
the offence upon the report of the Police. 

In this connection it is argued that the Magistrate was mistaken in thinking 
that the offence was of such a nature as to be not compoundable. If, however, 
the report disclosed an offence, we cannot question after the trial is over the grounds 
upon which the Magistrate chose to take cognizance, provided that there was materia] 
upon which he could act. 

It is next argued that the principle enunciated in section 191 should be applied 
to this case and that as the Magistrate was the origin of this prosecution, he ought 
not to have tried the case. No such objection has been taken by the accused at 
any stage of the trial. It is however conceded that section 191 does not strictly 
apply ; and the case quoted above, Venkatasubba Rao v. Anjaneyalu1 is authority 
for the position that a Magistrate under such circumstances is not taking cognizance 
under section 190 (1) (c). Criminal Procedure Code. ‘The fact that the Magistrate 
had to consider whether prima facie a case had been made out would not disqualify 
him either in law or in equity from proceeding with the trial. A Magistrate often 
has to form conclusions on preliminary data for interlocutory purposes, such as 
bail application, for example, but the forming of such tentative conclusions have 
never been held to disqualify the Magistrate from trying the accused, 

A third contention of the petitioner is that the offence disclosed was one punish- 
able under section 332, Indian Penal Code, which is not within the cognizance of 
the Magistrate who tried the case. Even if it be true that an offence punishable 
under section 332 was committed, it is not illegal for a Magistrate to try an accused 
for a lesser offence, though it has been held that if he is conscious of the fact that a 
more serious offence has been committed which he cannot try, it would be improper 
for him to try the accused for a lesser offence and so clutch at jurisdiction. Such 
a minor hurt as a slap on the face is more often than not treated as an assault, although 
if the definition of ‘‘ hurt ” were strictly construed it would come under that section. 
There is no reason to think in this.case that the Magistrate, in order to try this case 
himself, deliberately framed a charge of a lesser offence, knowing that a more 
serious offence had been committed. l 

The learned advocate for the petitioner has tried to persuade me that on the 
evidence adduced no reasonable Magistrate could have found the petitioner guilty 
of the offence for which he was charged. I am not prepared to interfere in revision 
on a question of fact, where the findings of fact are concurrent in two Courts below. 
The petition is dismissed. 


K.C. = 
[PRIVY COUNCIL..] 


(On appeal from the High Court of Judicature at Bombay.) 


PRESENT :—Lorp ROMER, LORD PORTER, LORD CLAUSON, Sir GEORGE RANKIN 
AND SIR MADHAVAN NAIR. 


Anant Bhikkappa Patil, minor, by his next friend Gangabai Kom 
Bhikkappa .« Appellant* 
l oa 
Shankar Ramchandra Patil .. Respondent. 


Petition dismissed. 





Hindu Law—Adoption—Sole surviving coparcener in a joint family dying unmarried—Power of his 
mother to adopt to her predeceased husband ——Validity and effect of such adoption—Divesting of property 
‘vested in another as heir of the last owner. 






I, (1932) 63 M.L.J. 679. 
*P, Ç. Appeal No. 59 of 1940. n6th July, 1944. 


~ - 
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“The power of a widow of a predeceased coparcener to adopt to her husband does.not come to an 
end on her son dying unmarried by reason that he was the sole surviving coparcener in the joint 
family and his property had vested in a person other than the adoptive widow. 
© Amarendra Man Singh v. Sanatan Singh, (1933) 65 M.L.J. 203: L.R. 60 I.A. 242 : I.L.R. 12 Pat 
642 (P.C.), applied. ve 
f An adoption by a widow subsequent to her son’s death is quite valid and as such cannot be 
refused effect in respect of the property which had belonged to the family on the ground that there 
was no coparcenary in existence at the date of the adoption. 

Baloo ‘Sakharam v. Lahoo, 1.L.R. (1937) Bom. 508 ak overruled on this point. 

Where the adoption is by the widow of a predeceased collateral of the last surviving coparcener 
-the death of the latter before the adoption is no ground for denying that the interest of the adoptive 
father or any part of it passes to the adopted son. It cannot make any difference if there is more 
than one such adoption made in the family. The second or the third person adopted would like the 
‘first take his place in the family as son to his father and the interest or interests of the persons already 
entitled by adoption must fluctuate to make room for the new comer. l 

An exercise of the power of adoption by the mother of the last surviving coparcener after his 
death cannot be given less effect than would have attached to an adoption in such circumstances 
‘by the widow of a predeceased collateral. That the property had vested in the mean time in the heir 
of the last coparcener is not of itself a reason why it should not divest and pass to the adopted son. 
The adoption must vest the property in the adopted son displacing any title based merely on inheritance 


from the last surviving coparcener. 
Where an adoption by the mother of the last male owner constitutes the person adopted his 


nearest heir no distinction in this respect can be drawn between property which had come to the 
last male owner from his father and any other property which he may have acquired. 

Amarendra Man Singh v. Sanatan Singh, (1933) 65 M.L.J. 203: L.R.60 I.A. 242: I.L.R. 12 Pat. 
642 (P.C.). ; Vijaysing ji Chatrasingyi v. Shivsangjt, (1935) 68 M.L.J. 701 : L.R. 62 I.A. 161 : I.L.R. 59 
Bom, 360 (P.C.), explained. 
Bhubaneswari Debi v. Nilkomul Lahiri, (1885) L.R. 12 I.A. 1397: I.L.R. 12 Cal. 18 (P.C.) distin- 


‘guished. 
7. M. Parikh and P. V. Subba Rao for Appellant. 

S. P. Khambatia for Respondent. 

Their Lordships’ Judgment was delivered by 

SIR GEORGE RANKIN.—The appellant Anant brought the preesnt suit in 1932 
to recover certain watan properties from the respondent Shankar to whom possession 
had been given in 1928 by order of a Revenue Court. The properties in suit are 
the patilki right and the patilki watan lands of the village of Alnavar in the District 
of Dharwar in the Province of Bombay. The properties are governed by the 
Bombay Hereditary Office Act (Bombay Act III of 1874). as amended by Bombay 
Act V of 1886, which imposes upon them a special rule of succession whereby every 
female, other than the widow of the last male owner, is postponed to every male 
member of the watan family qualified to inherit. No other feature special to 
watan property was relied on or discussed in the Courts in India or mentioned in 
the printed cases lodged by the parties upon this appeal; and their Lordships 
are not called upon or prepared to consider whether upon other grounds the law 
applicable to watandars or watan property varies from the ordinary Hindu law. 

The family are governed by the Mitakshara and the pedigree table hereunder 


given represents it sufficiently for the purposes of the case : < 





an sou 
Punnappa d. Igor. Hanamantappa 
| JH | 
TREE aa d. 1902 Narayan d, 1908 a di anil 
Bhikappa d Gungabal | 
a d, 1905 : Gangaba : 
ee | Shankar (deft.) Hatiamant. Babu. 
eee : 
| | ee. , 
Keshav d: 1919. Anant adopted 1930 (plf): 


Dhulappa's sons Punnappa and Hanamantappa separated long ago—in 1887, 
and the Alnavar watan withits lands went to Punnappa. Narayan, one of his three 
gons, separated from him in his lifetime taking as his separate share two plots or 

arcels of land represented by Revenue Survey Nos. 173/2 and 174/1 which are 
ncluded in the lands now claimed by the plaintiff. Thereafter Punnappa died 
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in 1901 and his son Gundappa in rgo2, so that in 1905 Bhikappa and his minor 
son Keshav were the only coparceners in the joint family. In 1905 Bhikappa died 
leaving his widow Ganga Bai and his son Keshav. In 1908 Narayan died leaving 
a widow but no issue ; and this widow having in or about that year remarried, 
the two plots which were his separate property devolved by inheritance upon Keshav 
as being his nearest reversioner at the date of the remarriage. Keshav lived till 
1917 when he died unmarried. At that date his nearest heir was the defendant 
Shankar, a somewhat, remote collateral, who obtained possession of the suit pro- 
perties from the Collector in -1928 despite Ganga Bai’s opposition. Thereupon 
in 1930 Ganga Bai adopted the plaintiff Anant as a son to her deceased husband 
Bhikappa and in 1932 as next friend of her adopted son brought the suit which is 
now before the Board. l l 


The learned trial Judge gave the plaintiff a decree dated 22nd November, 
1933, for possession with mesne profits frêm the date of suit: also a declaration 
that he is the lawfully adopted son of Bhikappa and that as such he is the heir of 
thé last male owner Keshav. The High Gourt on 16th December, 1937, set 
aside the order for possession and mesne profits and qualified the declaration by 
adding the words: “‘ except as regards the watan property which has already 
vested in the defendant.” They made no specific reference to the two plots which 
had belonged to Narayan and the order for possession and mesne prcfits was set 
aside without any exception being made as to these plots. The ground of the: 
High Court’s decision was that as the co-parcenary which existed at the time of 
Bhikappa’s death (1905) had come to an end on the death of Keshav (1917) and 
the family property had then vested in his heir, the subsequent adcption (1930) 
by Bhikappa’s widow, though valid, would not revive the coparcenary or divest 
Keshav’s heir, the adopting widow not being herself Keshav’s heir, 


In Ghandra-v. Gojarbai+, it had been held that on the death of the sole surviving 
cO-parcener an adoption to a predeceased co-parcener was ineffective to take 
property which had belonged to the joint family out of the hands of the fermer’s 
heir -and vest it in the adopted son. The decision was understecd by the Bcard 
in Bhimabai v. Gurunathgouda?, to mean that the adoption was invalid. In Chandra’s 
case Bhau and Nana were undivided brothers. Nana survived all the other male 
members of the family and on his death without issue his widow Gojarbai tcok the 
family property by- inheritance from him. After that Bhau’s widcw adcpted the 
plaintiff who sued Gojarbai to recover the property. The judgment cf the Ccurt 
(Sargent, C.J. and Telang, J.) was delivered by Telang, J., a distinguished learned 
Judge of special competence on questions of Hindu law.. The ultimate ground of 
decision was that ‘‘strictly speaking according to the view taken by our Ccurts, there. 
was at Nana’s death no undivided family remaining into which an adcpted scn 
could be admitted by virtue of his adoption.” (p: 471). This reasoning has Leen 
questioned by Seshagiri Ayyar, J., in Madana Mohana v. Purushothama Ananga?, also 
by Venktasubba Rao, J., in Panyam v Ramalakshmamma*, After Amarendra’s case® had 
cast further doubt upon it, a full bench of the High Court of Bcmbay had in Balu 
Sakharam v. Lahoo®,.dealt with the matter, the judgment of the Full Bench being 
that of Beaumont, C.J., with which Wadia, J., agreed and frem which Rangnekar, 
J:, dissented. In that case as in Chandra’s case the property at the date of the 
adoption to a predeceased co-parcener had already vested in an heir of the last 
male holder nearer to him. than a natural born son of the predeceased co-parcener 
would have been. The present case is different in that the plaintiff, if he is an 
heir of Keshav is a nearer heir than the defendant. -The learned Chief Justice 
dealt with both types of case and held that in neither case did the adoption have 
effect to vest the property in the adopted son. His view was that an adoption made 
after the termination of the co-parcenary does not vest in the adcpted son the- 


i eee ILL.R. 14 Bom. 463. 4 (1931) 62 M.L.J. 187: LL.R. 55 Mad. 
2. (1932) 64 M.L.J. 34: L.R. 60 I.A. 25, 40: 581, 590. 

EL.R. 57 Pom. 157 (P.G. 5. (1933) 65 M.L.J. 203: L.R. 6o I. A. 242: 
3. (1914) 27 M.L.J. 306: ILL.R. 38 Mad. I.L.R. 12 Pat. 642 (P.C.) oy 
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interest in joint family property which would have vested in a natural-born son of 
the adoptive father ; also that Amarendra’s case! had not disturbed the rule--of law 
that an adoption by the widow ofa divided Hindu does not divest any estate of inheri- 
tance unless the estate was then vested in the adopting widow as heir either to her 
husband or to a deceased son. Upon that view it is irrelevant that as an heir t 


Keshav a brother would be nearer than the defendant Shankar. l 

The learned Judges who decided the present case in the High Court followed 
this Full Bench as their duty was. But their Lordships must examine its correctness 
and for this purpòse find it necessary to distinguish and separately consider two 
lines of reasoning. . 

As the defendant Shankar claims by inheritance from Keshav: it might or 
might not be sufficient to determine whether .by his adoption the plaintiff became 
Keshav’s preferential heir. This is the ground on which the trial Judge proceeded 
and to the two plots which. had once been Narayan’s this is the only. ground of 
claim which the plaintiff can formulate. But in view. of the case law and the 
principles which govern the validity of an adoption and the rights of an adopted 
son in cases of succession by inheritance and by survivorship, it will be safer to 
avoid making assumptions or taking partial views and to examine the plaintiff’s 
case at its highest. That case may be put as follows : That the plaintiff by adoption 
was invested with the rights of a male member in the family property as though 
he were a natural son of Bhikappa, and that his adoption though made after the 
death of a sole surviving coparcener, took effect as the happening of a contingency 
to which Keshav’s rights as sole owner had always been subject, in like manner 
as an adoption: would have had effect if it had been made in Keshav’s lifetime by 
the widow of a pre-deceased co-parcener other than his father. This contention 
may be right or wrong, but it is not an argument that the plaintiff is Keshav’s heir. 
It is an argument which cuts into Keshav’s right, challenging its character as an 
absolute right and founding on qualifications which impair its completeness, This 
argument will be considered first. l - 

Upon the initial question of the validity of the plaintiff’s adoption their Lordships 
must reject the view that Gangabai’s power to adopt came to an end on her son 
Keshav’s death by reason that he was the sole surviving co-parcener.in the joint 
family. This‘circumstance would seem, upon the principles declared in Amavendra’s 
case, to have no bearing upon the continuance of Gangabai’s authority. .As stated 
by the Board in Vijayasingji Chhatrasingji v. Shivsangji,? ; 

“the power of a widow to adopt does not depend upon the question of vesting or divesting of 
the estate.” 

Their Lordships on this point agree with the majority of the Full Bench in Balu 
Sakharam’s case and find themselves unable to accept the conclusion of Rangnekar, J., 
who supported Chandra’s case. The learned Judge seems also to have considered 
it to. be settled law (p. 572) that the widow’s power to adopt can be defeated by 
a partition between co-parceners, a view which has since been negatived by two 
High Courts on very. cogent reasoning, Bajirao v. Ramkrishna®, K. R. Sankaralingam 
Pillai v. Veluchami*. Of Chandra’s case it should be remembered that Telang, J., kad. 
in 1890 to reconcile two lines of. decisions—those which following Raghundda v. - 
Biozo Kishoro® allowed an adoption to divest co-parceners and those which, as in 
Bhoobun Moyee v. Ram Kishore®, refused to regard as valid.an adoption which 
would divest persons (other than the adopting widow) who had taken by inheri- 
tance. He had to find a dividing line and. he drew the line at the death of the. 
last surviving coparcener when the property passed by inheritance and not by 
survivorship. But Amerendra’s case has profoundly modified the effect.of previous 
decisions in cases of.inheritance and the line of distinction need no longer be 


drawn in the same way. oe ; l 
rg eerste, 
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If then the plaintiff’s adoption was valid, can it be held that it does not take 
effect upon the property which had belonged to the joint family because there was 
no co-parcenary in existence at the date of the adoption? On this point their 
Lordships, differing from the majority decision in Balu Sakharam’s case, (supra), 
hold that the adoption being valid cannot be refused effect. That the property 
had vested in the meantime in the heir of Keshav is not of itself a reason, on the 
principles laid down in Amarendra’s case, why it should not divest and pass to the 
plaintiff. ` Keshav’s right to deal with the family property as his own would not be 
impaired by the mere possibility ofan adoption (cf. Veeranna v. Sayamma*). But in 
his lifetime adoption by the widow of a collateral co-parcener would have divested 
him of part of his interest and the same right to adopt subsisting after his death 
must, in their, Lordships’ view, have qualified the interest which would pass by 
inheritance from ‘him. © As Appovier’s case? made clear, the fraction which is 
at any time employed to describe the quantum of the interest of a male member 
of the family does not represent his rights while the family is joint, but ‘the share 
which he would take if a partition were then to be made. His interest is never 
static but increases by survivorship as others die and lessens as others enter the 
family by birth or adoption. What principle requires that the death of the last. 
surviving co-parcener should prevent any further fluctuation of the interest to 
which he was entitled notwithstanding that a new male member has since then 
entered the family by adoption? There is, of course, some convenience in bringing 
fluctuations to an end, but other principle it is difficult to find. There is force in 
the comment of Seshagiri Ayyar, J., on the Bombay decisions : 

“The learned Judges-seem to regard the joint family as a quasi corporation which loses this 
character by the death of the last male member.” Madana Mohana v. Purushothama.? _ 

A broader and as their Lordships think, amore adequate view, is that taken 
by -the High Court at Nagpur: i 

“ We regard it as clear that a Hindu family cannot be finally brought to'an end while it is possible 
in nature or law to add a male member to it. The family cannot be at an end while there is still a 
potential mother if that mother in the way of nature or in the way of law brings in a new male member.” 
And in Pratapsing Shivsing v. Agarsingji Raisingji*, it was said by Mr. Ameer Ali deli- 
vering. the Judgment of the Board : : - : 

“ Again it is to be remembered that the adopted son is the continuator of his adoptive father’s - 

line exactly as an aurasa son and that an adoption, so far as the continuity of the line is concerned 
has a retrospective effect : whenever the adoption may be made there is no hiatus in the continuity 
of the line. In fact, as West and Buhler point out in their learned treatise on Hindu law [3rd edn. p. 
996, note (a)] the Hindu lawyers do not regard the male line to be extinct or a Hindu to have died 
without male issue until the death of the widow renders the continuation of the line by adoption 
impossible.” 
Taking first the simpler case where the adoption has been made by the widow of 
a pre-deceased collateral of the last surviving co-parcener, their Lordships find it 
difficult upon the foregoing principles to discover in the death of the latter before 
the adoption any ground for denying that the interest of the adoptive father or any 
part of it passes to the adopted son. Telang,J. in Chandra’s case’, conside-, 
red that this result would lead to much inconvenience and embarrassment because . 
more than one widow in the family might retain a right to adopt ; and because 
an adoption not made until after the death of the last male holder would defeat 
his chance to obtain by partition a separate allotment of property descendible 
to his own heirs. The learned Judge very fairly said that : 

“ although the possibility of such difficulties arising is not to prevent the rule of law from being 
enforced, it is entitled to weight in the consideration of the question whether the rule does really 
extend as far as has now been indicated.” 

Their Lordships are not greatly impressed by the supposed grievance as regards 
partition, but they are bound to contemplate the possibility of more than one adoption 
being made in a family after the death of a sole surviving co-parcener. “They see 
no reason, however, to anticipate that such a case would ordinarily present. any 
1, (1928) 56 M.L.J. 401: LL.R. 52 Mad. 398. 4. (1918) 36 ML.J. 511: L.R. 461A. 97, 
a. (1866) 11 M. L. A. 75. 107: I.L.R. 43 Bom. 778 (P. C.) 
3 (ou 27 M.L.J. 306: ILR 38 Mad — 5. (1890) 1.L.R.14 Bom. at pages 47t-2, 
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new or formidable difficulty. The second or third person.to be adopted’ would, 
like- the first, take his place in the family as son to his adoptive father, and the 
Interest of the’ person or persons already entitled by adoption must fluctuate to 
make room for the new comer. l l | | 


“In the present case the adopting widow was the mother of the last surviving . 
co-parcener. Her power to adopt could not have been exercised in his lifetime 
and if exercised after his death cannot, as their Lordships think, be given any less 
effect than would have attached to an adoption made after his death by the widow 
ofa pre-deceased collateral. It must vest the family property in the adopted son 
on the same principle, displacing any title based, merely on inheritance from the 
last surviving co-parcener. On the latter’s death it might well be, as already 
noticed, that his mother was not the only lady who as widow of a pre-deceased 
co-parcener still retained the right to adopt a son. If the rights of both were 
exercised and the other adopted son claimed to exclude the plaintiff from any 
share in the family property, the plaintiff would have no logical defence on the 
footing that he was merely Keshav’s heir. a 

‘+. In. Balu Sakharam’s case 1, the question whether the adoption does not divest 
property in fayour of the adopted son was referred to. the Full Bench in a double 
form (question, II (a) and (b) ILL.R. 1937 Bom. at pages 543-544) according as 
thé person in whom the property at the date of the adoption had already vested 
was an heir of the last male holder nearer or remoter than a natural son of the adoptive. 
father would have been. In both forms the question was answered by the Full 
Bench in the negative because it was not considered that the adoption could be 
allowed to have any divesting effect after the. coparcenary had ‘ccme to an end. 
But, if as their Lordships hold, it can have such effect it becomes necessary to observe 
that remoteness from the last male holder has no relevance or effect as an answer . 
to a claim by the adopted son to derive an interest in the family property from his 
adoptive father. If the adoption constitutes the person adopted the nearest heir. 
of: the last male holder, that is an alternative or additional ground-of claim and. 
one which proceeds on a different basis. In their Lordships’ opinion the plaintiff’s 
claim to the lands other than. the two parcels which had. belonged to Narayan is 
made out independently of his being shown to be the person who. is nearest in the 
line of Keshav’s heirs according to the special rule which governs watan property. 
But it is necessary to consider this last mentioned ground of claim in order to decide’ 
whether the plaintiff’s adoption has divested the defendant of those two parcels of 
land—lands which were not in Keshav’s hands joint family property but his separate 
property and in which Bhikappa at no material time had any interest whatever. 


As Bhooban Moyee’s case®, was understood’ in Bengal (cf. Faisudain Alt Khan v. 
Tincowri Saka®, it involved that no adopted son could claim as preferential heir 
the estate of any person other than his adoptive father if such estate had vested: 
before. the adoption in some heir other than the'adoptive widow. Sotooin Chandra’s 
caset Telang, J., understood it to involve that adoption by a’ widow does not divest 
the estate of one on whom the inheritance has devolved from a lineal heir of the 
husband, “Similar views could be cited from other High Courts. The question 
is whether after Amarendra’s.case these propositions still hold good. Their Lordships 
think that they do not. Neither the present case nor Amarendra’s case brings into ` 
question the rule of law considered in Bhubaneswari Debi v. Nilkomul Lahiri 5, 
(cf, Kalidas v: Krishnachandra Das®) and stated by the Board to be that: 

“ “according to the law as laid dowr in the decided cases, an adoption after the death .ofacollatera - 
does not entitle the adopted son to come in as an heir of the collateral.” 
Their Lordships say nothing as to these decisions which appear to apply only ` 
tn cases of inheritance and which do riot seem to have proceeded-on the footing 
that: the adoptions in question were invalid. “But in Amarendra’s case 7, -Faisudain’s 
‘Ls LLL.R. (1937) Bom. 508 (FB), . . Cal. 18 (23) (P.C.) ANA aio | 
2.- (1865) 10 M.I.A. 305. 4 < 6. (1869) 2 Beng.L.R..103 (F;B.) l 
3.” (1895) 1.L.R. 22 Cal. 565, 571. 7. (1933) 65 M.L.J. 203 : [LR 6o I. A. 242 
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case was among those cited to the Board. Yet Bhibudindra, the last male 
owner of an impartible estate, having died unmarried, his mother adopted 
Amarendra and it was held by the Board that this adoption divested Banamali, 
in whom at Bibhudindra’s death the estate had vested by virtue of the family 
custom. And in the later case of Vijayasingji Chhatrasingjiv. Shivasingji1 the Board 
stated the effect of their previous decision by saying that, ct 
“the adoption in that case which was made by the widow after the death of her natural son without 

leaving a son or a widow, was found to be valid though the estate had vested in a collateral of the son.’ ’ 
In Vijayasing;1’s case itself the suit of the paternal uncle and nearest heir of the last 
male holder was held to be defeated by an adoption made by the latter’s mother 
after his death ; though in the High Court it had been held that the widow could 
not make an adoption which would have the effect of divesting the estate which 
had vested in the uncle. A certain difficulty in interpreting these decisions of the 
Board arises from the absence in either judgment of a statement that the impartible 
estate descended as joint family property or as separate property; and in Balu 
Sakharam’s case the learned Chief Justice seems to have thought that they were to be 
explained on the footing that a sort of co-parcenary was subsisting. This, however,, 
is not the explanation of either decision. In neither case had the unsuccessful 
plaintiff claimed on the ground of jointness or survivorship and in neither had the 
question whether the impartible estate descended as joint or as separate property 
been so raised at the trial as to be satisfactorily cleared up in the Courts in India. 
But on the appeal to His Majesty in Council Amarendra’s case was clearly argued 
and decided on the footing that the estate was separate property. This is expressly 
stated both at page 243 of the sixtieth volume of Indian Appeals and at page 643 
of the twelfth volume of the Patna series of the Indian Law Reports. The language 
of the Board’s judgment in Vijayasingji’s case may be thought applicable to either of. 
the two positions, but they clearly followed Amarendra’s case, and they say that. 
in the presence of the adopted son “the plaintiff cannot inherit the estate”? (p. 165). 


Now an impartible estate is not held in co-parcenary Sartaj Kuari v. Deoroj 
Kuari?, though it may be joint family property. It may devolve as joint family 
property or as separate property of the last male owner. In the former Case it 
goes by survivorship to that individual, among thcse male members who in fact 
and in law are undivided in respect of the estate, who is singled out by the special 
custom, ¢.g., lineal male primogeniture. In the latter case jointness and survivorship 
are not as such in point; the estate devolves by inheritance from the last male 
owner in the order prescribed by the special custom or according to the ordinary 
law of inheritance as modified by the custom. The zamindari property claimed 
in Amarendra’s case was adjudged to belong to the adopted son on this last mentioned 
principle—that is, as heir of the last male owner. 


If the effect of an adoption by the mother of the last male owner is to take his 
estate out of the hands of a collateral of his more remote than a natural brother 
would have been and to constitute the adopted person the next heir of the last male 
owner, -no distinction can in this respect be drawn between the property which 
had‘come to the last male owner from his father and any other’ property which he 
may have acquired. Keshav’s separate watan property devolves not on his mother 
who would be his heir at the general law but on the nearest male in the line of heirs; 
and if the plaintiff’s adoption as son to Bhikappa puts him in that position, 
his right ‘to succeed cannot be limited to such watan property as Keshav derived 
from Bhikappa. On this ground the appellant’s suit succeeds as regards the two 
parcels of land which Keshav inherited from Narayan. | | 


Their Lordships will.humbly advise His Majesty. that this appeal should be 


allowed, the decree of the High Court dated 16th December, 1937, set aside, and 
thedecree of the Subordinate Judge of Dharwar dated 22nd November, 1933, 
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the Courts in India. . 
Solicitors for Appellant : Harold Shephard. 
Solicitors for Respondent: T. L. Wilson & Co. 


me [PRIVY COUNCIL] 
(On appeal from the High Court of Judicature at Lahore.) - 7 
_ Present :—Lorp ATKIN, LORD THANKERTON, LORD PORTER, LORD CLAUSON 
AND SIR GEORGE RANKIN. 
Sheikh Rahmat Ilahi ` .. Appellant* 


restored. ‘The respondent will pay the appellant’s costs of this appeal and of both. 


Appeal allowed. 





Mohammad Hayat Khan and others . .. Respondents. 

Civil Procedure Code (V of 1908), sections 100 and 103—Failure to appreciate and determine a question of 
fact which virtually affects the issue stated in the case—Whether a question of law. 
. -There is no difference in-principle between a failure to appreciate and determine the real question 
of fact to be tried and a failure to appreciate and determine a question of fact which vitally affects 
the issue as stated in the case and in either case, the failure is a failure in the duty imposed by law - 
upon the Court and as such is a question of law and a second appeal is therefore competent. 


< |" Musammat Durga Chowdrain v. Jawahir Singh Chowdri, (1890) L.R. 17 LA. 122 :1.L.R, 18 Cal. 23 
Eog and Wali Mohammad v. Mohammad Baksh, (1929) 59 M.L.J. 53: L.R. 57 I.A. 86-: LL.R. 11, 
ah. 199 (P.C.) referred to and Damusa v. Abdul Samad, (1919) 37 M.L.J. 36: L.R. 46 I.A. 140: 


LL.R. 47 Cal. 107 (P.C.), followed. : 
__ The defendant in the present suit had obtained in a previous suit a decree for Rs. 30,000 and ` 
interest against the present plaintiff, a woman, for money alleged to be due on a money bond, on the 
grounds that the matter was referred to an arbitration and the present plaintiff had submitted to a 
decree to: be passed in terms of the award. In the present suit the Courts below framed an issue : 
“Was the decree in dispute obtained by fraud and collusion or undue influence and is therefore 
void or illegal?”, but gave no finding as to whether there had ever been any debt due from the plains 
tiff for which she had executed the bond. In the circumstances, 
‘Held, that the plaintiff was entitled to have the decree in the earlier suit set aside. 

W.A. Barton and Frank Gahan for Appellant. 

S. Vesey FitzGerald for Respondents. 

Their Lordships’ Judgment was delivered by 
= Lorp Crauson.—This is an appeal from a judgment of the High Court of 
Lahore, sitting as a Court of Second Appeal, dated the 25th April, 1939, allowing 
an appeal from a judgment of the 4th August, 1936, of a District Judge, which 
affirmed the decision of a Subordinate Judge of the 2nd August, 1935, dismissing 
a’suit of Mussammat Umrao Begum (whom it will be convenient to call the plaintiff) 
who died on the 25th June, 1938, pending theappeal to the High Court, against 
Sheikh Rahmat Ilahi (whom it will be convenient to call the defendant). Two 
questions arise for their Lordships’ determination, first, whether it was competent 
to the High Court to entertain the appeal frem the District Judge, and, second, 
whether assuming the appeal to be competent, the High Court were right in reversing 
the decision of the District Judge and holding, as they did, that the plaintiff was 
entitled to the relief claimed by her in the suit. ` 
“In a previous suit the defendant had obtained on the goth March, 1933, a` 
decree for Rs. 30,000 and interest against the plaintiff for money alleged to be due 
on a money bond. On the 28th August, 1933, the present suit was begun by the 
plaintiff against the defendant with a view to setting aside the decree for Rs. 30,000. 
The case alleged by the plaintiff in her petition of plaint as finally amended and ` 
dated goth December, 1933, may be summarised as follows: It was said that one. 
Chaudhri Mohammed Din with the help of one Mahbub Ilahi had fraudulently 
secured the plaintiff’s- signature on the bond above referred to while she lay ill, thus 
fixing on her a liability to the defendant, although- she had never seen-him nor 
raised any loan from him: that three months later the same two persons without 
the plaintiff’s knowledge purchased a stamp paper in the name of the plaintiff, 
and a fictitious dispute having been set up, an agreement referring the same to 
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arbitration.was written on the paper and a bogus arbitrator was appointed : that 
a suit was instituted by the defendant for a décree enforcing the arbitrator’s award : 
that on the goth March, 1933, a decrée against her for Rs. 30,000 was passed, having 
been obtained by a fraudulent representation that she accepted the award and its 
terms: that the award and the decree were null and void. : 

. In the Court of the Subordinate Judge the issue was formulated as follows :— 

“ Was the decree in dispute obtained by fraud and collusion or undue influence and is therefore 

void or illegal ?” 

| The plaintiff gave evidence that she had ample means left to her by her father. 
She did not know the defendant, and had never even seen his face. She had not 
taken any loan from him or executed any document respecting loan in his favour. 
She had never’ nominated the alleged arbitrator. She had engaged one Iqbal 
Singh as her counsel in the previous suit. When Iqbal Singh went away to Lahore, 
Umar Din told her that hé (Umar Din) had engaged Mr. Sindhi as her counsel. 
She did not see Mr. Sindhi. She did not get any paper sent to him asking him to 
admit on her behalf the claim of Rs. 30,000. Umar Din did court work for her : 
he had been employed for her by Mohammad Din. The latter did work for her, 
in-connection with her cases. She used to put her signature on the papers at the 
instance of Mohammad Din. She could not exactly say whether he used to secure 
her signature on written papers or on blank papers. She does not know Urdu. 
She can only put her signature in Urdu. Mohammad Din simply asked her to 
put her signature. She used to put her signature at his instance. He used to secure 
her. signature in connection with all the court matters. She used to put her sig- 
natures at his instance. 

Dr. Sri Ram gave evidence that the plaintiff suffered from renal colic in 1932. 


_Mr. Sindhi, pleader, gave evidence that in March, 1933, Umar Din and 
Mohammad Din verbally retained him as counsel for the plaintiff, produced a form 
of power of attorney with the plaintiff’s signature on it but otherwise blank. He 
took his fee and filled in the form. Subsequently Umar Din and Mohammad Din 
brought him an ‘‘ application ” signed by the plaintiff, which was in substance a 
submission to a decree in the terms of the award. He attended in Court and 
presented this document and submitted on her behalf to the decree for Rs. 30,000 
accordingly. The plaintiff never came before him during the pendency of the 
suit nor did he ever consult her regarding the case. ` 

“Abdul Hamid Akhtar, who had acted as the arbitrator and given the award, 
the subject-matter of the decree which the plaintiff sought to set aside, gave evidence 
that no witness had come before him in the arbitration and that there was no occasion 
on which both parties were present before him in the arbitration. The defendant’s 
representative produced before him 4 bond in which the plaintiff had admitted 
Rs. 30,000 to be due to the defendant from her. No other documentary evidence 
was produced before him. He stated that as the plaintiff admitted the amount 
of the bond it was unnecessary to make an enquiry as to what the consideration 
for the bond was: and also that he did not enquire from the defendant’s represen- 
tative what necessity the plaintiff had to borrow such a large amount: and he 
made no enquiry regarding the fact from her. 

The defendant gave evidence and in chief disclaimed any fraud in obtaining 
the decree. He said that at the suggestion of one Mohammad Hassan he had 
advanced money to the plaintiff, the sum in the first instance being Rs. 6,000. He 
took promissory notes and returned these to her when he secured from her the 
Rs. 30,000 bond. He gave her approximately Rs. 30,000 in a period of a year 
or a year and a half. The loan to the plaintiff was advanced out of the amount 
of his personal account. He had not kept a note of the personal account. He had 
not been introduced to the plaintiff by Mohammad Din. 


“ The Subordinate Judge held that though the circumstances which led up to 
the giving of the award were not free from suspicion the evidence was not quite 
conclusive on the point and that at any rate the kind of fraud which would justify 
the setting aside of the decree on the score of fraud had not been proved. He made’ 
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no finding as to whether the plaintiff was or was not a debtor to the defendant 
when she.executed the bond, notwithstanding that she had sworn that she had 
never had any loan from the defendant and had not executed any document res- 
pecting the loan in his favour, evidence which (as appears above) was directly 
contradicted by the defendant. ; Hi 

The plaintiff carried the case on appeal to the Court of the District Judge, 
who took the evidence of two additional witnesses Umar Din and Mchammad 
Din. Umar Din deposed that at the plaintiff’s request he brought Mr. Sindhi to 
her and that she told Mr. Sindhi that she owed money to the defendant and that 
she did not want to fight the suit for enforcement of the award, that she signed a 
written statement and asked Mr. Sindhi to present that statement in Court so that 
a decree might be passed against her. Umar Din admitted that he was illiterate 
and that for him all papers were the same. Mohammad Din disclaimed all know- 
ledge of the statement of the plaintiff submitting to a decree on the award. l 

The District Judge in his judgment after stating the plaintiff’s allegations, 
including her allegation that she had never received anything from the defendant, 
said that what he had to find was whether the written statement in which the 
plaintiff confessed judgment was in fact her written statement. In view of the 
fact that the plaintiff had stated that she did not know that the statement was by 
way of confession of judgment he was (he said) led to the suspicion that the plaintiff 
signed the statement without knowing what it was, and so he made further enquiry 
(that is, by calling Umar Din and Mohammad Din). He referred to the dis- 
crepancy between Umar Din’s account of the genesis of the statement and the account 
given by Mr. Sindhi. He regarded it as very significant that although the plaintiff 
had started challenging the award (that is, by instructing Iqbal Singh to put in a 
statement of objections to the award) she had suddenly collapsed and took no ‘steps 
to question the decree until the following August when the decree was put in exe- 
cution by attachmént of her property. He considered the inference irresistible 
that she had ‘decided not to prosecute her objections to the award. He summed 
up his views by stating that as her silence from goth March to August, 1932, stcod 
unexplained he could not come to any finding other than the one arrived at by 
the Subordinate Judge, that she had failed to prove the fraud alleged by her. 
He accordingly held that the appeal failed. er 

From this decision of the District Judge the plaintiff brought an appeal to the. 
High Court at Lahore. The matter came before Tek Chand, J., and, holding that 
tie appeal raised an important question of law, whether the facts and circumstances 
as disclosed on the récord and found by the Court below do or do not in law amount 
to fraud, he referred the matter to a Division Bench. 

Pending the hearing of the appeal in the High Court the plaintiff died, and 
as a preliminary to the hearing of the appeal various questions were argued as to 
the proper parties to be brought before the Court as her representatives. Counsel 
for the defendant, on the present appeal before their Lordships stated that they 
did not desire to raise any point on that matter and their Lordships accordingly 
do not find it necessary to deal with those questions, and they will accordingly 
assume that the proper parties representing the plaintiff were before the High 
Court and. are now before their Lordships. er 


‘It does not appear from the materials before this Board whether any and what 
objections were made at the hearing of the appeal before the High Court to the 
competency of this second appeal and in the judgment of the High Court the . 
question of competency is not discussed, and the grounds on which the appeal 
was treated as competent are not stated. Possibly the learned Judges treated the 
question of competency as sufficiently dealt with by Tek Chand, J.; and accordingly 
assumed sub-silentio that the question before them was one of law as formulated by 
Tek Chand; J. On the present ‘appeal a vigorous and lengthy argument was 
addressed to their Lordships in order to persuade them: that the 
controversy on the second appeal could turn only on the weight of 
evidence, and it is of course well settled that if that was in fact the only basis for the 
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second appeal that appeal was not competent. (See Musammat Durga Choudhrain ~v. 
Jawahir Singh Chowdri+, and Wali Mohammad v. Mohammad Baksh?, Their Lordships 
are however not prepared to accept the view of the present case so presented to 
them. It is true that the question whether the decree in the former sult ought to be 
set aside necessarily involved the consideration of the circumstances relating to the 
arbitration and of the various steps taken in the course of the suit, and ‘may also 
have involved: the consideration of the plaintiffs inaction for a period of some 
four months after the decree had been passed, and a decision upon those matters 
(if they were the only relevant matters) might well amount to the decision of a 
question of fact upon which a second appeal would not be competent. It appears, 
however, to their Lordships that a correct determination in law of the issue as 
raised in the action necessarily involved the consideration of the question of fact, 
on which there was a grave conflict of evidence, as to whether there ever had been 
any debt due from the plaintiff. The determination of this question was in their 
Lordships’ judgment vital to the determination of the question whether the 
proceedings to enforce the alleged debt were fraudulent. If in fact the plaintiff’s 
allegation that there had never been any debt were found to be correct, the pro- 
ceedings for enforcing the bond by an arbitration followed by a suit for a decree 
might well assume a very serious complexion. The failure of the Courts below to 
investigate and come to a finding upon this basic question of fact constituted, in 
their Lordships’ view, a serious error in law against which the plaintiff was entitled 
to relief upon a second appeal. The material words of section 100 of the Civil 
Procedure Code are as follows :— < - - 
“An appeal shall lie to the High Court from every decree passed in appeal by any Court sub- 
oe to a High Court on any of the following grounds, namely: “ the decision being contrary to 
aw, : ii | 
and in their Lordships’ view those words directly cover the present case. Their 
Lordships had occasion to point out in Damusa v. Abdul Samad? that where the Courts 
below had misconceived the real question of fact they had to try there was an error 
of law on which a second appeal lay: and their Lordships can see no difference 
in principle between a failure to appreciate and determine the real question of 
fact to be tried and a failure to appreciate and determine a question of fact which 
vitally affects the issue stated in the case. In either case the failure is a failure in 
the duty imposed by law upon the Court and the question whether there has been 
such a failure must in their Lordships’ opinion be a question oflaw. Their Lordships 
would add that if, as was the duty of the High Court, that Court had clearly specifi- 


ed the grounds upon which they held the second appeal to be competent, not - 


only would their Lordships’ task have been facilitated but the expense and delay 
occasioned by the appeal to His Majesty in Council might very possibly have 
been saved. 

Their Lordships are accordingly of opinion that the appeal to the High Court 
was competent. Under section 103 of the Civil Procedure Code the High Court 
were free to determine the issues of fact upon which the lower Courts had failed to 
make a finding ; and ‘accordingly it only remains for their Lordships to consider 
whether the defendant has shown any ground on which their Lordships ought 
to interfere with the High Court’s findings of fact. These findings were reached 
after a careful consideration and detailed analysis of the evidence and are clearly 
and forcibly stated. They may conveniently be summarised as follows - The 
High Court held that the loan of Rs. 30,000 had not been made, that the dispute 


which was the basis of the arbitration was a mere pretence and that the plaintiff . 


had been overreached by people in whom she reposed confidence and trust when 
she was made to sign a document which purported to refer non-existing disputes 
to arbitration. They held that the plaintiff was deliberately and fraudulently 
kept in the dark regarding the course of the proceedings before the arbitrator and 
that those proceedings were a fraudulent contrivance designed to secure a false 


1. (1890) L.R. 17 LA. 123: LLR. 18 Cal. LLR. 11 Lah. 199 (P.C.) 
- 23 (P.C. 3: (1919) 37 M-L.J. 36: L.R. 46 LA 140 ; 
"2. (1929) 59 M. L. J. 53: L. R. 57 LA. 86: LLR. 47 Cal. 107 (P.G.), 
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decree against her, the fraud thus relating to proceedings which eventually culmi- 
nated in a decree. They held that the admission by counsel engaged on her behalf 
by means of which he agreed to a decree for Rs. 30,000 against a client whom he 
had not personally consulted on the subject was a continuation of the same fraud. 
On these findings they held that the plaintiff was entitled to have the decree in the 
earlier suit set aside. 
Counsel for the defendant in the present appeal have taken their Lordships 
carefully through the whole of the evidence and through the detailed findings in 
the judgment of the High Court and the reasons on which they are based : and 
they have subjected their findings and reasons to minute criticism. Counsel however 
have, in their Lordships’ judgment, completely failed to displace those findings 
or the reasons for them which are in their Lordships’ judgment sufficiently and 
fully given in the judgment of the High Court and do not need repetition. 

_ Their Lordships accordingly see no reason for disturbing the judgment of the 
High Court, and they will humbly advise His Majesty that the appeal should be 
dismissed with costs. 

Solicitors for Appellant : Peake and Co. 
Solicitors for Respondents : Douglas Grant and Dold. 


V.P.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 


Adapa Venkatachalam and others .. Appellants* 
v. 
Vemalepathi Venkateswara Rao and others .. Respondents, 


Hindu Law—Foint family—New business—Can be started even where there are some minors—Debt incurred 
for business—Liability of other members— Junior member in charge of business—Acknowledgment by—Sufficiency 
to save limitation against all the membérs even though only some have executed the document evidencing the debt— 
After-born sons—If can question alienation. 

The fact that a business was started by a Hindu father and his three sons though there were minor 
grandsons at the time coupled with the circumstance that the properties purchased out of the funds 
realised in the trade had been dealt with as joint family properties in the subsequent partitions in 
the family would justify the finding that it was a joint family business. 

It is not an invariable rule of law that a Hindu joint family in which there are minors cannot start 
a fresh joint family business. Nataraja v. Lakshman, A.J.R. 1937 Mad. 195, 197, distinguished. There 
could be a joint family business founded during the minority of one of the members in which the 
minor could acquire rights by virtue of his being a member of the family and the acquisition of such 
a right does not depend upon any agreement on his part or an admission by the other members of the 
family to the benefits of the partnership. 

Case-law discussed. 

A debt incurred for the purpose of such business will be binding on all members of the family. 
An acknowledgment by a junior member entrusted with the management of the business would 
bind the other members of the family even where the document evidencing the debt is executed only 
by some of the members. 

Lakshmi Naidu v. Gunnamma, (1934) 68 M.L.J. 470: I.L.R. 58 Mad . 418 followed. 

_ Even if there were members of the joint family on the date of the alienation who had not con- 
sented to and validated the alienation and could question it, the after-born sons only take the joint 
family property subject to the alienation. 


Vasireddi Balachandrasekhara Varaprasada Bahadur v. Lakshminarasimham, (1940) 1 M.L.J. 820, 
rélied on. 


Appeal against the decree of the District Court of Kistna at Chilakalapudi, 
in A. S. No. 128 of 1939, preferred against the decree of the Court of the Subor inate 


Judge of Masulipatam in O. S. No. 38 of 1933. 
V. Suryanarayana for Appellants. 
M. Appa Rao for Respondents. l 
The Court delivered the following ME 


Jupcment.—Defendants 2 to 6, 8 and 9 in O. S. No. 38 of 1933 on the fil 
of the Subordinate Judge’s Court of Masulipatam are tle appellants in this second 


* S. A. No. 1157 of 1941. ; “6th March, 1943. 
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appeal, and the appeal arises out of a suit filed by the first respondent plaintiff for 
recovery of money due on a hypothecation deed for Rs. 2,000 executed by one the 
late Subbarayadu and his sons defendants 1 and 2 and the late Venkayya, the 
father of defendants 3 and 4. Defendants 5 and 6 are the undivided sons of the 
first defendant and 7 tog the undivided sons of the second defendant. Defendants 10 
and 11 are subsequent alienees and the 12th defendant is said to be the cousin of 
the plaintiff. The plaintiff’s case was that the hypothecation deed was executed 
in favour of his grandfather and that in the partition in his family this outstanding 
fell to his share. A payment of Rs. 747-1-0 on 22nd January, 1921, endorsed on the 
document with the signature of the first defendant who was said to be in manage- 
ment of the business of the family for which the debt was borrowed was alleged as 
saving the suit from being barred by limitation. The first defendant admitted the 
claim but pleaded that the debt was liable to be scaled down under Madras Act IV 
of 1938. ‘The second defendant denied that the first defendant was the manager 
of the family and that the debt was contracted for family necessity. Defendants 3 to 
6, 8 and 9 contended that the suit debt was not a debt binding on the joint family 
that the first defendant was not the manager and hence the payment made by him 
will not avail as against them. The other defendants were ex parte. The Subordi- 
nate Judge dismissed the suit so far as defendants 2 to 6 and 8 and g were concerned 
on the ground that the suit debt was not binding against defendants 3, 4, 5, 6, 8 and 9 
and on the-ground that the payment by the first defendant would not save limitation 
as against defendants 2 to 9. He scaled down the debt and gave a decree against 
the first defendant for the amount scaled down. On appeal by the plaintiff the 
learned District Judge-of Kistna found that the trade for which the debt was borrowed 
was a joint family trade and that therefore Ex. A the suit hypothecation deed was 
binding on defendants 1 to 9. He also held that the first defendant was the manager 
of the business on the date of. the endorsement of payment, Ex A-3, and as such 
he could pay and acknowledge the debt so as to bind the joint family, allowed the 
appeal and decreed the suit as against defendants 2 to 6, 8 and g—the suit against 
the 7th defendant not having been pressed. Hence this second appeal by defendants 
2 to 6, 8 and 9. 


The only two points for consideration therefore in this second appeal are : (1) 
whether the suit hypothecation deed is binding on defendants 3 to 6, 8 and g to 
any and to what extent ; and (2) whether the suit is not barred by limitation so 
far as defendants 2 to 6, 8 and 9 are concerned. 


Point No 1. The learned District Judge has found that defendants 1 tog and 
Subbarayadu, father of defendants 1 and 2 and of Venkayya, father of defendants 
3 and 4 were all members of a joint Hindu family till 1923. He also found that 
Subbarayadu and his sons were carrying on business since somewhere about 1909, 
that in the course of that business Ex. A was executed ; that the sum of Rs. 2,000 
was borrowed for the trade and that the business was jointly carried on till 1923 
when there was a partition of the family. He held that the business was a joint 
family business’ and that even though two members who were alive: at the time 
when the business was started namely, defendants 3 and 7, were minors, there was 
evidence that the family treated it as joint family business and that consequently 
the businegs must be considered, to be a joint family business and the debt incurred 
for that"business would be binding on all the members of that family. 


It is urged for the appellants that inasmuch as even according to the finding 
of the learned District Judge the family on the date when the business was started 
consisted of Subbarayadu and his sons, defendants 1 and 2, Venkayya, his grandsons 
the third defendant, minor son of Venkayya and the 7th defendant, the.-minor son 
of the second defendant, it was a new business started by the adult members of the 
family and as the minors could not give any consent for the starting of a business 
_ in which they could be treated as partners, the business must be considered to be a 
“separate business of Subbarayadu and his sons in which defendants 3 and 7 could not 
have had legally any interest and that consequently it was not joint family business. 
It is true that if the business is considered to be a partnership business, on account 
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of the fact that two members of the family were minors and could not therefore give 
their consent, there was no contractual partnership. But it is not the plaintiff’s 
case, that there was a partnership business of which all the members of the family 
were partners. His case is that it was a joint family trade and it is contended for 
the plaintiff respondent that there is no rule of law that in. a joint Hindu family 
in which there are minors a joint family business could not be started. 

In Nataraja v Lakshman,* there is the following observation : 

“Assuming that defendant 1 was actuated by the motive of increasing the family income by adding 

to it the profits derived from the business, we do not think a family wanager who isin charge of the 
estate of junior members, all of whom are minors, is either obliged to adopt or is justified in adopting 
a course of this kind with a view to give them more comfort than the normal income of the family 
properties would make possible. We are therefore unable to hold that Ex. G is operative against 
the shares of the appellants either on the ground of family necessity or benefit or on the ground 
that it was executed in connexion with an ancestral business in the sense in which the expression is 
known to the Hindu Law.” 
On the strength of these observations it is stressed that a joint family business cannot 
be started by a family with minor members. But in that case, except the father who 
started the business, the other members of the family were all minors. In this case, 
out of the six members of the family four of them were adults, namely Subbarayadu 
and his sons, and it was only defendants 3 and 7 that were minors. The other 
defendants, namely, 4 to 6, and 8 and g were born subsequently and therefore they 
could riot contend that Ex. A is not valid and binding on them. It is on the estate 
burdened with the mortgage evidenced by Ex. A that they obtained a right by birth. 
Vide Lal Bahadur v. Ambika Prasad*, as also in Vasireddi Balachandrasekhara Varaprasada 
Bahadur v. Lakshminarasimham®, In the latter case, it is pointed out that even if 
there ‘were other members of the joint family on the date of the alienation who had 
not consented to and validated the alienation and could question it, the after-born 
son only took the joint family property subject to the alienation. Hence defendants 3 
and 7 only could validly contest the validity of the mortgage. Out of them the 
claim against defendant 7 was not pressed. 2 

So the only question is whether it is open to the third defendant to dispute the 
binding character of the debt. It is not an invariable rule of law that a joint family 
in which there are minors cannot start a fresh joint family business. In The O ficial 
Assignee of Madras v Palaniappa Chetty* the learned Chief Justice begins his judgment 
with the following observation : | l 

“ I agree with my learned brothers that on the facts of this case the business must be taken to have 
been started by the first defendant as the joint family business of himself and his minor son, defendant 2, 
who subsequently attained majority before the date of the insolvency.” 

This clearly indicates that a business could be started by the manager of a joint 
Hindu family as a joint family business even though some members are minors. 
At page 830 there is another observation, : 
. _‘* The interest of a minor in a joint Hindu family business, whether existing at the date of his 
birth or founded during his minority, is acquired by virtue of his belonging to the family and does 
not depend on any agreement on his part or on his admission by the other members of the family 
to the benefits of the partnership,” A 

This sentence clearly goes to indicate that there could be a joint family business 
founded during the minority of one of the members—in which the minor could 
acquire rights by virtue of his being a member of the family and that the acquisition 
of such a right does not depend upon any agreement on his part or on admission 
by the other members of the family to the benefits of the partnership. The question 
“in that case was how far a minor member could be personally liable for the debts 
incurred for the business during his minority. There was no dispute as to the 
possibility of a joint family business coming into existence during the minority of a 
member of the joint family. In Ramnath v. Chiranjilal® the Chief Justice of the 
Allahabad High Court after pointing out that it has always been settled law that 
money borrowed for the purposes of an ancestral family business, is per se a good 
justification for alienation of family property and that where the new business is 
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the separate property of individual members of a joint family an alienation of 
the family property would be wholly unjustified, observed with regard to a new 
business, .“‘ though not ancestral, but which had become a joint family business,” 
that there might be circumstances in which money required for such business may 
either be for legal necessity or for the benefit of the family and family estate. Later, 
after referring to the observations of the Privy Councilin Metharam Ramrakhiomal v. 
Rewachand Ramrakhiomal+ the learned Judge concluded by saying, ““ This undoubtedly 
‘implies that even an apparently new business carried on by a member of a family 
may be a joint family property,” and that “in the case of a joint family business, 
where it is necessary for its proper conduct that money should be borrowed from 
time to time it is within the authority of the karta to borrow money for the purposes 
of the family business.” In Ramalinga Chetti v. Vellore Mercantile Bank, Lid.*, the 
_trade was carried on by two members of the joint family along with other 
strangers ; and it was argued that the other members of the family also were liable 
for the reason that the trade was carried on by the family and that consequently it 
must be presumed that it was a trade carried on by the members of the joint family. 
But their Lordships pointed out that some of the important elements which were 
pointed out by the learned Judges in Lakshmiah v. Official Assignee, Madras? on which 
reliance was placed by the respondents were lacking in that case and observed, ‘‘ We 
think that case was more a decision on the particular facts than a decision which 
laid down any general rule, much less any general rule that would override the 
principles which govern the ratio decidendi of the cases which we have already cited.” 
It was further pointed out that in that particular case the eldest member was not 
shown to have executed any promissory note or taken part in any groundnut business. 
In this case besides the fact that the business was started and carried on not only 
by the grandfather, Subbarayadu, but by his three sons as well, there are also a 
number of other circumstances. As pointed out by the learned District Judge, 
properties which have been dealt with as joint family properties in the subsequent 
partitions in the family evidenced by Exs. C and D were purchased with the funds 
realised in the trade, and as a matter of fact the business itself was treated as joint 
family asset and was dealt with in Exs. C and D documents evidencing a partition 
between the first defendant’s branch and the second defendant’s branch anda 
partition between all members of the family respectively after the third defendant 
became a major. It is true that the third defendant has not joined in executing 
Ex. C as a party to it but then he had become a major before the date of Ex. C and 
it is not shown or even stated in the memorandum of appeal that Ex. C was not 
acted upon. It is true that the business was started long before Exs. C and D, but 
then both the Courts have proceeded as if the business was the continuance of the 
original business that was started. It is true that in the Official Assignee of Madras v. 
Palamappa Chettiar? there was a ratification by the minors after they became majors, 
but that is not the only way in which a joint family business started when a member 
was a minor could be made binding on him. The fact that that branch of which 
the minor is a member obtained the benefit of the business by the business being 
treated as a family asset in the partition is an important circumstance which would 
justify the finding that it was a joint family business. I therefore agree with the 
learned District Judge in his finding that the business was started in its inception 
as a joint family business, the family had the benefit of the business, and the family 
also treated it as a joint family business and therefore a debt incurred for the purpose 
of the. business will be binding on all the members of the family. 

_ The next point for consideration is whether the suit is within time. ~The learned 
District Judge has found that although the first defendant was a junior member of 
the family, as he had some commercial education he was.entrusted with the manage- 
ment of the business and was managing the business as such. This is a finding of 
fact binding on this Court sitting in second appeal. Ifthe first defendant,though a 
younger member, was in charge of the management of the family, then he will be 
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entitled to act on behalf of the family. In Ramakrishna v. Manicka? it is pointed out 
that “even a junior member if he is in charge of the family business, will have all 
the powers of a managing member to the extent necessary for the proper conduct of 
the business of which he is in charge.” In view of the fact that this particular debt 
was incurred for the business of which the first defendant was in charge as managing 
member he will be entitled to acknowledge the debt and make payments which 
would save limitation. It is true he has not signed Ex. A-3 as if he were a manager. 
In the case of a managing member his payment binds the other members on the 
ground he is an implied agent of the other members. In Chinnayya v. Gurunathan?, 
it was held that the manager of a Hindu family has the same authority to acknowledge 
as he has to create debts on behalf of the family. In Lakshmi Naidu v. Gunnamma’, 
the managing member of a joint Hindu family consisting of himself and his brother 
made a part payment towards a mortgage executed by him and his brother but 
the endorsement relating to the payment was signed only by him. The question 
for determination was whether the part payment by the managing member was 
available to save limitation against the other member. At page 424 it was pointed 
out that the plaintiff relied upon the part payment as binding on the other brother 
as in making the part payment he was acting as the managing member of the family 
and as such was authorised to make the payment on behalf of the others as well. 
This was sought to be got over by relying on certain observations in Narayana Lyer 
v. Venkatarama Iyer*. Varadachariar, J., pointed out that the facts of that case showed 
that those observations were obiter, because the Court came to the conclusion that 
the payments reliéd on were not true and that the entries were merely collusive. 
He also pointed out that those observations had been dissented from in Bajrang: 
Prasad Singh v. Kesho Singh® and that even in Narayana Iyer v. Venkatarama Iyer*, the 
learned Judges there recognised that it may be possible to infer from the circumstances 
that the payment was made by the managing member on behalf of the other members 
as well and that in that connection the very fact of his being a managing member 
would itself be a factor of importance, and that that view received: corroboration 
from the way in which section 21 (2) was interpreted by the Full Bench of this 
Court in Veeranna v. Veerabhadraswami® and in Rangaswami Aiyangar v. Somasundaram 
Chettiar’, It is true that in that particular case their Lordships also relied upon 
Ex. T-1 , but that was treated only as an additional circumstance. In this case, 
there is the significant fact that the first defendant who was only a junior member 
of the family was appointed as a manager only in respect of the trade alone as 
was found by the learned District Judge. This and the further fact found by the 
District Judge that the funds for making the payment evidenced by Ex. A-3 came 
from the joint family funds clearly indicated that he had implied authority as agent 
of all the other members to act in respect of the transactions relating to the business 
as if he were himself the managing member and that the payment in ‘question was 
‘made by him'as such and would hence bind the other members. The decision in 
Doraiswami Iyer v. Krishna Iyer®, was relied on by tne appellant for the position that 
where a document is executed by only some of the members of the family a payment 
by only one of them would not be binding on the family even though he was the 
manager. The learned Judges rested their decision mainly onthe observation in 
Narayana Iyer v. Venkatarama Iyer*, as authority for the position, and Abdur Rahim, J., 
specifically stated, ““ We are however bound by the ruling of this Court in Narayana 
Iyer v. Venkatarama Iyer*, and the present case comes within the exception enunciated 
therein.” The other learned Judge, Spencer, J., also observed that the law had not 
altered since.Narayana Iyer v. Venkatarama Iyer*, was decided. The decision in Lakshmi 
Naidu v. Gunnamma®, is a later decision of a Bench in which it is pointed out that 
the observations relied on in Doraiswami Iyer v. Krishna Iyer’, were only obiter. 
Agreeing with the opinion expressed in Lakshmi Naidu v. Gunnamma® in which 


the question is discussed in full and which is binding on me, I find that the learned 
ALR. 1937 Mad. 375 at 378. 6. T1918) 34 M.L.J. 373: IL.L.R. 41 Mad. 427 
(1882) I.L.R. 5 Mad. 169 (F.B.). .B.). 

(1934) 68 M.L. J. 470: I.L.R. 58 Mad. 418. 7. (1927)54M.L.J.150. 

(1902) I.L.R. 25 Mad. 220 (F.B.). 8. (1919) 10 L.W. 466. 

(1927) LL.R. 6 Pat. 811. 
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District Judge was perfectly justified in finding that the payment evidenced by Ex. 
A-3, is binding on all the other members of the family and the suit is not barred by 
limitation. 

In the result, the second appeal fails and is dismissed with costs. Leave refused. 

K.S... ka Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE WADSWORTH AND Mr. JUSTICE PATANJALI SASTRI, 


Rajah of Venkatagiri .. Petitioner* 
6. 
Shaik Mahaboob Saheb and others .. Respondents. 


Madras Agriculturist Relief Act (IV of 1938), section 15 (4)—Madras Estates Land Act (I of 1908), 
section 205—Civil Procedure Code (V of 1908), section 115—Sub-Collector acting under section 15 (4) of Act IV 
ef 1938—Whether District Collector can revise the Sub-Collector’s order under section 205 of Act I of 1908—- 
Revisional jurisdiction of High Court over Sub-Collector acting under section 15 (4) of Act IV of 1938 and the 
District Collector acting under section 205 of Act I of 1908—Whether deposit under section 15 (4) is to be in cash 
or kind. . : 

Where the tenants in a Zamindari, after depositing certain amounts which they claimed to be 
the rent due to the Zamindar for fasli 1347 as required by section 15 (4) of Act IV of*1938, applied 
to the Sub-Collector for relief in respect of arrears of rent payable by them, and the Zamindar contended’ 
that there was no proper compliance with the provisions of the Act as the tenants held the land under 
‘waram tenure and were therefore liable to pay the rent in kind, and the Sub-Collector passed an 
order accepting the Zamindar’s contention, which however was set aside in revision by the District 
Collector purporting to act under section 205 of Act I of 1908, 

_ Held : (1) The explanation to section 15 (4) of ‘Act IV of 1938, providing that the Court which 
has to exercise the powers thereby conferred shall be the Court which has territorial jurisdiction 
under section 209 (1) of the Madras Estates Land Act or under section 3 (6) of the Malabar Tenancy 
Act “cannot have the effect of attracting all the provisions of one or other of the Acts specified, to a 
proceeding under section 15 (4) of Act IV of 1938 as. if it were a proceeding under that Act, so that, 
the District Collector has no jurisdiction to set aside the order of the Sub-Collector. 

(ii) The Sub-Collector acting under section 15 (4) of Act IV of 1938 and the District Collecto 
purporting to act under section 205 of Act I of 1908 are both acting as Givil Courts and are subject 
to the revisional jurisdiction of the High Court under section 115 of the Code of Civil Procedure. 


. (üi) Section 15 (4) of Act IV of 1938 contemplates only payments of money into Courts in 
all cases, and there is no warrant for the view that it requires a deposit of the Jandlord’s share of produce 
where waram rent is payable. . 


Nilmoni Singh Deo v. Taranath Mukherjee, (1882) L.R. 9 I.A, 174 : 1.L.R. g Gal. 295 (P.C.), followed. 
Madho Prakash Singh v. Murli Manohar, (1883) 5 All. 406 (F.B.), Adhirani Narain Kumari v. Raghu 
Maha Patro, (1885) I.L.R. 12 Cal. 50, Allen Bros. and Co. v. Bando and Co., (1922) I.L.R. 49 Cal. 931, 
_ Raghunath Patro v. Govinda Patro, (1928) 55 M.L.J. 798 (F.B.), Rajah of Mandasa v. Jagannayokalu, 

(1931) 63 M.L.J. 450 : LL.R. 55 Mad. 883 (F.B.) and Arjun Mantarav. Maharaja Krishna Chandra 
Gajapathi Narayan Deo, (1941) I.L.R. 21 Pat. 1, (F.B.) , referred to. 

Petition under section 115 of Act V of 1908, praying that the High Court will be 
pleased to revise the order of the Court of the District Collector at Nellore dated 
11th December, 1939, and made in D. Dis. No 6004 of 1939 (M.P. No. 130, etc. of 
1938 in A. R. No. 5, etc., of 1938, Sub-Collector, Gudur). 

P. V. Rajamannar and K. Subba Rao for Petitioner. 

M. Seshachalapathi for Respondents. 

The Judgment of the Court -was delivered by 


Patanjali Sastri, J.—This Civil Revision Petition came on for hearing before one 
of us in the first instance and was referred to a Division Bench as it raises questions 
of some difficulty and importance regarding the scope of the revisional jurisdiction 
of this Court under section 115, Civil Procedure Code. 

- The pétitioner is the zamindar of Venkatagiri and the respondents are some 
of the tenants of Tirumur, a village in the zamindari. They applied to the Sub- 
Collector of Gudur for relief under the Madras*Agriculturists Relief Act, 1938, 
in rêspect of the arrears of rent payable by them, depositing certain amounts which 
they claimed, to be the rents due to the petitioner for fasli 1347 as required by 
section 15 (4) of the Act. The zamindar contended that, as the tenants held their 
lands on what is known as the waram tenure, they were liable to pay rent in kind; 
being a moiety of the gross produce of their respective holdings, and that, therefore, 


* C, R,-P. No. 1137 of 1940. goth September, 1943. 
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the deposit of money on the basis of cash rents was not due compliance with .the. 
provisions of the Act. He further pleaded that the sums deposited, even if regarded 
as the value of the landlord’s share of the produce, were much. below its market 
value at the time and on this ground also they were not entitled to relief under the 
Act. 

The Sub-Collector found that, notwithstanding the recovery of cash rents for 
some previous faslis at the rate of Rs. 5 per acre, rent in kind had not been commuted 
to a definite money rent in the village and that therefore, the amounts deposited by 
the tenants could not be deemed to be the rent due for fasli 1347 on the view, appa- 
rently, that, where waram rent is payable the deposit required by that Act should 
be of the landlord’s share of the produce itself. He did not accordingly go into the 
petitioner’s further plea that the amounts deposited fell short of the market value of 
such produce and dismissed the respondent’s application. i$: 

The respondent preferred a revision petition to the District Collector, Nellore, 
purporting to invoke his powers of revision under section 205 of the Madras Estates 
Land Act “read with section 15 (4) of the Madras Agriculturists’ Relief Act”. No 
objection was taken to the maintainability of this proceeding, the zamindar having 
‘ remained unrepresented, and the District Collector allowed the revision petition 
holding that section 15 (4) of the Madras Agriculturists’ Relief Act, did not con- 
template the deposit of rent in kind where such rent was payable but only of its 
value in money, and that the rate of rent adopted by the tenants at Rs. 5 per acre 
was the proper rate. He accordingly set aside the order of the Sub-Collector and 
directed him to proceed with the original petition and grant such relief to the tenants 
as they were entitled to under the Act. Against that order the zamindar has 
brought this civil revision petition contending that the District Collector had no 
jurisdiction to interfere with the order of the Sub-Collector, as section 205, of the 
Madras Estates Land Act under which he purported to act had no application 
to the case. ; 

Mr. Seshachalapathi appearing for the tenants raised a preliminary objection 
to the jurisdiction of this Court to interfere, while Mr. Subba Rao for the zamindar 
maintained that the case fell within the scope of section 115 of the Code. It was a 
curious feature of the arguments on this part of the case that many of the considera- 
tions put forward on one side tended to support the other, as the position of the 
parties was fairly reversed when the learned counsel for the tenants finally submitt- 
ed that, if the preliminary objection was overruled and the Court was inclined 
to agree with the zamindar’s contention, this Court should itself revise the . 
order of the Sub-Collector on the ground that the latter failed to exercise the 
jurisdiction vested in him by the Madras Agriculturists’ Relief Act, onan erroneous 
view of its provisions. 

The preliminary objection was based on two grounds : firstly, that the Collector 
is not a Court “‘ subordinate ” to the High Court within the meaning of section 115 
of the Civil Procedure Code and secondly, that the application of section 115 is 
excluded by section 4 as the Collector was exercising a “‘ special jurisdiction or 
power” conferred by the Madras Agriculturists’ Relief Act. Before dealing with 
these contentions it will be convenient to clear the ground by disposing of one or 
two minor points argued before us. As observed already, the revisional powers 
of this Court were invoked primarily by the zamindar ‘against the District Col- 
lector’s order and, in the event of his contention prevailing, by the tenants against 
the order of the Sub-Collector. Now, were the proceedings in which these orders 
were made proceedings under the Madras Estates Land Act? Though the appli- 
cation to the Sub-Collector was made under section 15 (4) of the Madras Agricul- 
turists’ Relief Act it was argued that the explanation to that sub-section showed 
that the proceeding was really one under the Madras Estates Land Act. This 
argument was advanced because, if accepted, it would result in attracting the 
operation of section 205 of the latter Act and the District Collector who purported 
to act under that section would have had jurisdiction to pass his order ; again, 
the second ground of objection to the exercise of revisional powers by this Court 
referred to above, namely, that section 115 of the Code was excluded by section 4 
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would not then be available, as section 192 of the Madras Estates Land Act would 
make section 115 of the Code applicable to the proceeding. We are, however, 
unable to accept the argument as correct. The explanation to section 15 (4) only 
provides that the Court which has to exercise the powers thereby conferred shall be 
the Court which has territorial jurisdiction under section 209 (1) of the Madras 
Estates Land Act or under section 3 (b) of the Malabar Tenancy Act, such Court 
in the latter case being an ordinary Civil Court. This provision cannot, in our 
opinion, have the effect of attracting all the provisions of the one or the other of the 
Acts specified to a proceeding under section 15 (4) as if it were a proceeding under 
that Act. It follows that the application made to the Sub-Collector by the tenants 
was a proceeding to which the provisions of the Madras Estates Land Act could 
have no application. The question as to the revisional powers of this Court must 
therefore be determined on the footing that the proceedings in question were pro- 
ceedings under the Madras Agriculturists’ Relief Act which confers no appellate 
jurisdiction on this Court over the Court exercising jurisdiction under section 15 (4) 
in this or any other matter. 


Turning now to that question weare not faced with any difficulty in this case in 
deciding whether the Sub-Collector or the District Collector was acting as a ‘‘ Court,” 
for, section 15 (4) of the Madras Agriculturists’ Relief Act itself indicates that the 
“Collector” empowered to exercise the powers thereby conferred acts as a “Court,” 
That being so, the District Collector who purported to revise the Collector’s order 
urider section 205 of the Madras Estates Land Act must also be deemed to have 
acted as a “‘ Gourt ”° both because of the nature of the proceeding and because sec- 
tion 189 (1) of the said Act provides that such revisional jurisdiction shall be exercised 
by that officer as a “‘ Revenue Court.” This indeed was not disputed before us. 
The only question, therefore, is whether these officers when dealing with the pro- 
ceedings respectively brought before them can be said to be Courts “‘ subordinate ?? 
to the High Court within the meaning of section 115, Civil Procedure Code, which 
itmay be mentioned here, is the only provision of law under which the High Courts 
can now exercise revisional jurisdiction, their powers of judicial superintendence 
having been taken away by section 224 (2) of the Government of India Act, 1935. 
** Subordination ” is nowhere defined but section 3 of the Code declares : 

For’ the purposes of this Code, the District Court is subordinate to the High Court, and every 

Civil Court of a grade inferior to that of a District Court and every Court of Small Causes is subordinate 
to the High Court and District Court.” 
To say that the Collector’s Court is a “ Civil Court” within the meaning of this 
section will be a simple and complete solution of the problem. In our judgment, 
it is also the correct solution. The preamble to the Code indicates that it is an Act 
to consolidate and amend the law relating to the procedure of the “ Courts of Civil 
Judicature.” Section 2 (4) defines a ““ District Court ” as the principal Civil Court 
of original jurisdiction in a “‘ District”, and section 3 (24) of the General Clauses Act 
says that,- 

“ “High Court’ used with reference to civil proceedings shall mean the highest Civil Court of 

appeal (not including the Federal Court) in the part of British India in which the Act or Regulation 
containing the expression operates.” 
From these provisions it seems to us that section 3 of the Code must be interpreted 
as a comprehensive declaration, as a matter of corollary, of the subordination of 
all ‘‘ Courts of civil judicature ”? to the District Court in a district area and to the 
High Court in a provincial area. There can be little doubt that in the present case 
the Sub-Collector and the District Collector were hearing and determining disputes 
of a civil nature and we see no sufficient reason why the proceedings before them 
should not be regarded as “‘ civil proceedings ’’ and their Courts as “ Civil Courts ” 
for the purposes of section 3. It is very difficult to suppose that the Legislature, in 
enacting, as part of a consolidating Code, a provision dealing with the subordination 
of Courts in the hierarchy of Civil Courts in the country, could possibly have left 
out of account an important class of Courts dealing with particular kinds of civil 
proceedings assigned to them by special or local laws, 
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This conclusion is, we think, supported.by the decision of the Privy Council 
in Nilmoni Singh Deo v. Taranath Mukherjee. Their Lordships had to decide whether 
a Collector who had passed a decree for rent as a Rent Court under the Bengal Rent 
Act (X of 1859) could transfer the decree for execution into another district. ‘The 
provisions of the Rent Act gave him no such power. Under the Civil Precedure 
Code of 1859, the ‘‘ Civil Courts ’’ had such power, and the question arose whether 
the Rent Court was a “‘ Civil Court’ within the meaning of the Code. Various 
provisions of the Rent Act were referred to in support of the contention that Rent 
Courts were not ‘‘ Civil Courts ”? within the meaning of the Code. Rejecting the 
contention their Lordships observed: 


“It must be allowed that in these sections there is a certain distinction between the Civil-Courts 
there spoken of and the Rent Courts established by the Act, and that the Civil Courts referred to in 
section 77 and the kindred sections mean Civil Courts exercising all the powers of Civil Courts, as 
distinguished from the Rent Courts, which only exercise powers over suits of a limited class. In that 
sense there is a distinction between the terms; but it is entirely another question whether the Rent 
Court does not remain a Civil Court in the sense that it is deciding on purely civil questions between persons 
seeking their civil rights, and whether, being a Civil Court in that sense, it does not fall within the provi- 
sions of Act VIII of 1859. It is hardly necessary to refer to those provisions in detail, because there is 
no dispute but that, if the Rent Court is a Civil Court within Act VIII of 1859, the Collector has, 
under section 286, the power of transferring his decrees for execution into another district.” (italics ours.) 


‘We are of opinion that the expression ‘‘ Civil Court ”’ must receive the same meaning 
in section 3 of the present Code. 

The whole argument against this view of section 3 has been based on sections 4 
and 5 corresponding to which there were no provisions in the Code of 1859. But 
as pointed out in Aga Mahomed Hamadani v. Cohen*, with reference to section 4, the 
meaning of that kind of saving clause is that if anything in the Code is found to conflict 
with any special or local law, the Code shall not prevail to override the inconsistent 
provisions of such law. There is nothing in the Madras Agriculturists’ Relief Act 
inconsistent with the view that a Collector acting under section 15 (4) of that Act 
is a Civil Court within the Code, and section 4 can, therefore, have no bearing on 
the construction of section 3. As for section 5, it deals with the application of the 
Code to Revenue Courts and enables the provincial Government, “‘ where any 
Revenue Courts are governed by the provisions of this Code in those matters of 
procedure upon which any special enactment applicable to them is silent,” to 
declare that any portions of the Code shall not apply to such Courts or shall only 
apply with such modifications as may be prescribed. For this purpose it was 
necessary to define a “‘ Revenue Court” and sub-section (2) naturally excludes from 
the definition the ordinary Civil Court exercising original jurisdiction under the 
Code. This, however, hardly justifies, in our opinion, any general implication that 
a “ Revenue Court ” is not a “‘ Civil Court” within the meaning of the Code, and 
we see no reason to import the distinction into the construction of section 3. On the 
other hand, the opening words of section 5 (1) assume that Revenue Courts are 
governed by the Code in those matters of procedure upon which any special enactment 
applicable to them is silent. This can only be because the Code regards these Courts 
either as being “ Courts of civil judicature’”’, the procedure of which is regulated by 
it (see the preamble) or as being “ Courts of civil jurisdiction ” within the meaning 
of section 141. A reference to the history of section 5 makes the position reasonably 
plain. The decision of their Lordships in Nilmont Singh Deo v. Taranath Mukherjee? 
was given just a few months after the Code of 1882 was passed. In 1883, a Full 
Bench of five Judges of the Allahabad High Court had to consider whether sections 43 
and 373 of the Code were applicable to proceedings before the Rent Courts established 
under the N.-W. P. Rent Act, 1881, and the learned Judges by a majority of four 

o one followed the decision in Nilmoni’s caset, and answered the reference by saying 
that “the Revenue Courts of these provinces in those matters of procedure upon 
which the ‘Rent Act’ is silent are governed by the provisions ofthe Civil Procedure 
Code.” Stuart, C.J., who dissented criticised the majority view as ‘‘ based on 
considerations which are beyond the domain of judicial exposition ’’—Modhoo 
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Prakash Singh v. Murli Manohar’. In 1885, the Calcutta High Court in Adhiram 
Narain Kumari v. Raghu Mahapatro? followed the Allahabad decision. These 
decisions led to the introduction ofsection 4-A (corresponding to the present section 5) 
in the Code of 1882 by Act VIII ‘of 1888, in order, evidently, to make the position, 
as enunciated by the Allahabad Full Bench clear by legislation, adopting the very 
language used by the learned Judges. So far, therefore, from section 5 affording 
any ground for supposing that a general distinction between Civil and Revenue 
Courts is maintained in the Code, it strongly supports the view that the Code 1s 
applicable to Revenue Courts also except, of course, where it is excluded by any 
special or local law or by any inconsistent provisions of such law or by notification 
by the Provincial Government. It follows that the declaration of the relative sub- 
ordination of ‘‘ Civil Courts ” in section 3 for the purposes of the Code must be 
taken to cover Revenue Courts as well in the absence of any saving of such Courts, 
and they must be deemed to be subordinate to the High Court and subject to its 
revisional jurisdiction under section 115. 


Though section 3 interpreted in the manner suggested above affords the simplest 
answer to the problem, it has not always found acceptance with learned Judges. 
For instance, in Allan Bros. @ Co. v. Bando Œ Co.3, Rankin, J., as he then was, 
upholding the revisional jurisdiction of the High Court under section 107 of the 
Government of India Act, 1915, over an order of the Rent Controller’s Gourt under 
the Calcutta Rent Act, observed : 

. “ The words ‘ Civil Courts’ in the Code appear to have a special meaning though this again 

is nowhere defined. I take them to mean Civil Courts exercising all the powers of Civil Courts as 
distinguished from Courts which only exercise powers over civil matters of a special class or classes, 
e.g., the Rent Courts under Act X of 1859 and the Land Acquisition Judge.” 
The learned Judge gives no reasons for this view though he holds that the Rent 
Controller was a Civil Court in the “ general sense,” following Nilmoni’s caset. In 
the Full Bench decision in Raghunatha Patro v. Govinda Patro®, whereit was held by 
Phillips and Odgers, JJ., Wenkatasubba Rao, J., dissenting, that the High Court 
had no power either under section 115 of the Civil Procedure Code or under sec- 
tion 107 of the Government of India Act, 1915, to revise orders passed by the Board 
of Revenue under Chapter XI or section 205 of the Madras Estates Land Act. 
Phillips, J., observed that : 

“In section 5 Revenue Courts ate clearly distinguished from Civil Courts having original 

jurisdiction under the Code to try such suits or proceedings as being suits or proceedings of a civil 
nature, and it is apparently Courts of this latter nature that are Civil Courts within the meaning of 
section 3, Civil Procedure Code.” 
The learned Judge referred to Nilmoni’s case*, but distinguished it as dealing with 
Rent Courts under Act X of 1859 which were recognised as being subordinate to 
the High Court. It is difficult to see what bearing such recognition had on the 
interpretation of the words ‘‘ Civil Courts ” in the sections dealing with transfer of 
decrees for execution in the old Code which their Lordships were considering. 
Odgers, J., made no reference to section 3 at all, and Venkatasubba Rao, J., while 
holding that the Revenue Board was a ‘‘ Civil Court ? within the meaning of clause 
16 of the Letters Patent following Nilmoni’s caset, and that this Court had revisional 
jurisdiction over it as it was subject to its superintendence, dismissed section 3 with 
the remark: 


“ There is no definition of subordination in the Civil Procedure Code although certain concrete 
instances are given in section 3 as illustrating the rule of subordination.” 
Similarly, in the later Full Bench’ decision in Rajah of Mandasa v. Fagannayakalu,® 
Tiruvenkatachariar, J., in his order of reference stressed the absence of any mention 
of Revenue Courts in section 3, after referring to section 5 which makes a distinction 
between Revenue Courts and Civil Courts, and expressed a doubt whether, for 
purposes of section, 115, such Courts, where no appeal lay from their decisions in 
suits or other proceedings to any Civil Court, could be deemed to be subordinate 


1. (1883) I.L.R. 5 All. 406 (F.B.). 295 (P.C.). 
2. Hee 1.L.R. 12 Cal. 50. 5. aan 55 M.L.J. 798 (¥.B.). 
. 3. LL.R. 49 Cal. 931. 6. (1931) 63 M.L.J. 450: I.L.R. 55 Mad. 
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to the High Court. None of the majority of the Judges -who decided that the 
Revenue Board exercising its powers under Chapter XI of the Madras Estates Land 
Act was not a Court at all, dealt specifically with section 3, but Sundaram Chetty, J., 
in his dissenting judgment expressed the view that, 

* Section 3 of the Code makes Civil Courts only as subordinate to the High Court and though 
this section is not exhaustive there is nothing else in the Code by which we can hold that a Revenue 
Court is also subordinate to the High Court,” 
the reason given being that, 

“ a distinction is maintained in the Code between a Civil Court and a Revenue Court of original 

jurisdiction.” 
The learned Judge, however, proceeded to hold, following Nilmoni’s case} that the 
Revenue Board was a “‘ Civil Court ” within the meaning of clause 16 of the Letters 
Patent and subordinate to the High Court which is a Court of Appeal from all the 
Civil Courts of the Presidency and that this order was therefore revisable. It will be 
seen that the observations regarding section 3 referred to above are, for the most 
part, obiter and proceed on what appears to us, with all respect, to be an inadequate 
appreciation of the true object and scope of sections 4 and 5 which have been thought 
all too readily to imply a general exclusion of Revenue Courts from the purview of 
the Civil Procedure Code. We find, however, that the view we have expressed of 
section 3 is shared by Meredith, J., in a recent Full Bench decision in Arjun Mantara 
v. Maharaja Krishna Chandra Gajapathi Narayan Deo*, where the revisional jurisdiction 
of the High Court over decisions of Revenue Courts under the Orissa Tenancy Act 
was elaborately discussed, though the other two members of the Bench adopted the 
narrower construction of that section. 

As we are of opinion that a complete and satisfactory answer to the problem 
is to be found in section 3 on its true construction, we consider it unnecessary to 
embark on a detailed discussion of the numerous decisions that have been brought 
to our notice. Most of them were concerned with the revisional powers of the 
High Court under section 15 of the Charter Act of 1861 and section 107 of the 
Government of India Act, 1915,.under which such powers were exercisable over 
Courts subject to the appellate jurisdiction of the High Court. The existence of 
such jurisdiction over the Court whose decision was sought to be revised was accord- 
ingly the point ofdetermination and it was also regarded as an index of subordination 
for purposes of section 115, Civil Procedure Code, where this section was also invoked. 
In the application of this test, however, the cases reveal a remarkable divergence 
ofopinion. Broadly speaking, one view holds that the constitution of the High Court 
as a “* Court of Appeal from the Civil Courts of the Presidency ” ipso facto involves 
tae subordination of all such “ Civil Courts ” the- expression being construed as 
including Revenue or Rent Courts dealing with civil proceedings. This view was 
favoured by Wallace, J., in his referring order in Rajah of Mandasa v. Fagannayakalu® 
and was adopted by Sundaram Chetty, J., in his dissenting judgment in that case. 
The other view insists that an actual relationship to the High Court must be esta- 
blished. “An existing thread of connecting authority must be disclosed.” That 
is to say, appellate jurisdiction in some form known to law must actually be exercised, 
by the High Court or by some Civil Court subordinate to it over the Court whose 
_ decision is sought to be revised. This is the view adopted by Rankin, J.,in Allan Bros. 

& Co. v. Bando & Co.4, where the learned Judge rejects the other view observing 
that though ““ this simple principle ”? would have been a complete answer in many 
of the decided cases the Courts “have made heavy weather before arriving at another 
answer.” In many of the cases cited before us, actual exercise of appellate juris- 
diction was assumed to be necessary without a discussion of the reasonspro and con. 
For instance in Abdul Satar Sahib v. Special Deputy Collector, Vizagapatam Harbour 
Acquisition® this Court, while doubting: whether a Collector acting under 
section 18 of the Land Acquisition Act sat asa Court, held that he was not a.Court 
PA NCE AA pada ajaa SE na ka nn an WA anda Kabeha, maag a ae ian ab EA 


1. (1882) L.R. 9 LA. 174 : LL.R. 9 Cal. 883 (F.B.). 
295 (P.C.). 4. (1922 
2. roa I.L.R. 21 Pat. 1 (F.B.). 


. 931. 
; 5. (1923 og: LL.R. 47 Mad. 
"8: (1931) 63 M.L.J. 450: I.L.R. 55 Mad. 35% (FB). : 


IT]. RAJAH OF VENKATAGIRI v. SHAIK MAHABOOB SAHEB. 621 


subordinate to this Court as no appeal lies from his decision to the District Court 
or to this Court. No reference was made to sections 3 and 5 of the Code or to clause 
16 of the Letters Patent. The decision, being that of a Full Bench, is, of course, 
binding on us on the actual point decided, but we cannot accept the suggestion 
that it is a binding authority by implication on the true construction of section 3 
of the Code or of clause 16 of the Letters Patent, where, as here, the question arises 
with reference to orders passed in. exercise of a jurisdiction conferred by a different 


Act. 


Though in the view we have taken on the construction of section 3 we are not 
called upon to decide-finally which of the two views of clause 16 of the Letters Patent 
15 correct, we think it right to say that the view first aforementioned commends 
itself to us. The question of subordination being one of status and authority the 
nature and quality of the jurisdiction of the High Court, as a “‘ Court of Appeal 
from the Civil Courts of the Presidency ’’ must be the determining factor and not 
the actual exercise of appellate jurisdiction in cases brought from such Courts. This 
aspect is emphasised by the definition of “‘ High Court” in the General Clauses 
Act, 1897, already referred to as “the highest Civil Court of Appeal ”? with reference 
to civil proceedings, which necessarily implies the subordinate status of the other 
Courts dealing with civil proceedings in a provincial area. It being agreed on all 
hands that Revenue Courts are “‘ Civil Courts”? within the meaning of clause 16 
and the proceedings before them ‘“ civil proceedings,” we fail to see why the sub- 
ordination of such Courts should not be deduced from these provisions without 
having to find from an examination of the special or local statutes establishing such 
Courts, whether an appeal actually lies thereunder to the High Court or to a Civil 
Court subordinate thereto. Indeed, reading clause 16 of the Letters Patent, section 
3 (24) of the General Clauses Act, 1897, the preamble and sections 3 to 5, Civil 
Procedure Code, in the light of the Privy Council decision in Nilmoeni’s case1, it seems 
to us reasonably clear that section 3 was intended to declare, as a matter of corollary, 
the relative status and authority of all Courts including Revenue Courts in the 
hierarchy of “ Civil Courts? of which the High Court forms the apex. This, no 
doubt, 1s a simple solution of the problem and would have been a complete answer 
in many of the decided cases as remarked by Rankin, J. But that i is no reason for re- 
jecting it. It is not always a recommendation of a view that ‘‘ Courts have made 
heavy weather ” before arriving at it. 


After what has been stated above, the second ground of objection to the exercise 
of revisional powers by this Court in the present case, namely, that section 4 of the 
Code excludes the application of section 115 can be disposed of in a few words. 
It is true that there is nothing in the Madras Agriculiurists’ Relief Act corresponding 
to section 192 of the Madras Estates Land ‘Act making section 115 of the Code 
applicable to proceedings under section 15 (4). But, as we have pointed out already, 
section 4 only means that if there is anything in the special or local law or in any 
special jurisdiction or power thereby conferred which is inconsistent with the provi- 
sions of the Code, the latter must yield, but as there is nothing in the special Act 
with which we are here concerned to indicate an intention to exclude the application 
of section 115 to proceedings under that Act, the operation of that section is left 
unaffected. In any other view, there could be no revision even where a “ special 
jurisdiction or power ” is conferred on an ordinary Civil Court by a special law, 
é.g., by section 10 of the Bengal and Madras Native Religious Endowments Act, 
an order under which was however set aside in revision by this Court whose decision 
was affirmed by the Privy Council (sce Balakrishna Udayar v. Vasudeva Ayyar?). 
Velli Periya Mira Ravuthan v. Moidin Padsha® relied on in support of the objection 
is clearly distinguishable as the special Act therein question, the Madras Rent 
Recovery Act, contained a provision (section 76) which, read with section 4. of the 
Code, was held to have the effect of excluding the revisional jurisdiction of this 


1. (1882) L.R. 9 LA. 174: I.L.R.-9 Cal. I.L.R. 40 Mad. 793 (P.C.). 
295 (P.C.). 3. (1886) I.L.R. 9 Mad. 332. 
2. (1917) 33 M.L.J. 69: L.R. 44 I.A. 261: 
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Court. It follows that the” Sub-Gollector’s order under section- 15 (4): of the 
-Madras Agriculturists’ Relief Act and the District Collector’s order purporting to set 
it aside are open to revision by this Court under section 115, Civil Procedure Code. 


The quéstion next arises whether on the merits there are sufficient grounds 
for interference in revision. From what has already been said, it will be seen that 
the District Collector had no jurisdiction to set aside the Sub-Collector’s order as 
section 205 of the Madras Estates Land Act under which he purported to act had 
no application to the case. The District Collector’s order cannot therefore stand. 
As regards the Sub-Collector’s order which the learned counsel for the tenants has 
asked us to revise owing to that officer’s failure to exercise the jurisdiction vested in 
him by section 15 (4) of the Madras Agriculturists’ Relief Act on an erroneous view 
of its provisions, we are of opinion that the contention is well founded. There is 
no warrant for the view that section 15 (4) requires a deposit of the Jandlord’s share 
of the produce where waram rent is payable. The section contemplates only pay- 
ments of money into Court in all cases, as is made clear by the rules made under 
the Act which provide for an extension of time for making the deposit in cases of 
““ bona fide mistake in calculating the price of paddy or other article payable as rent ”’ 
{Rule 1-A). It remains only to consider whether amounts paid into Court by the 
tenants represent the correct market value of the waram payable to the zamindar, 
As stated already, this question has not been gone into by the Sub-Collector in view 
of his decision on the other point referred to above. While we agree with the Sub; 
Collector that the collection of money rents at Rs. 5 per‘acre for a number of previous 
years could not bind the zamindar to accept rents for fasli 1347 also at the same 
rate, it has been brought to our notice that even for the said fasli the: zamindar 
had in fact instructed his village officers to collect rents at the same rate of Rs. 5 
per acre stating in the receipts to be passed to the tenants-that the sum represented 
damages due to the estate for loss of grain rents under the waram tenure. It would 
appear that these instructions were communicated to the tenants and the payments 
came to be made accordingly. This shows that according to the zamindar’s own 
estimate, a sum calculated at Rs. 5 per atre would cover the market value of his 
share of the harvested paddy which the tenants were bound but failed to deliver. 
It follows that the amounts paid into Court by the tenants correctly represent the 
rents payable to the zamindar for fasli 1347 and that the tenants were entitled to 
relief under section 15 of the Act. j ` 

In the result, while setting aside the District Collector’s order as being one 
passed without jurisdiction, we direct that an order do issue in the same terms. 
As the revision petition has succeeded on a purely technical point, we direct each 
party to bear its own costs here and in the Court below; The tenants will have 
their costs in the Sub-Collector’s Court. l 

V.P.S. i c Order. set aside and issued afresh. 
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T. B. S. Seela Bodi Naicker 
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T. V. K. Kama Raja Pandiya Naicker, Zamindar of Bodinaickanur l 
-~ (died) and others .. Respondents. 


Deed—Construction—Description of property by name and boundaries —Discrepancy—Maxims falsa demone 
stratio non nocet and contemporanea expositio—Applicability—Principles. 


Civil Procedure Code (V of 1908), section roo—Construction of deed—Question of parcel or no parcel—If can 
be considered in Second appeal. . f 

Whether a particular property was parcel or no parcel of a grant is in a sense a question of fact; 
but it does not follow that when its determination depends on the true construction of a deed the 
High Court is precluded from considering it even under the limitations imposed by section 100, Civil 
Procedure Code. i < ah 

Waterpark v. Fennell, (1859) 7 H.L.C. 649 at 684: 11 E.R. 259 and Francis v.. Hayward, (1882) 22 
Ch.D. 177 at 180, referred to. | 
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Where in a deed the description, by name and the boundaries was found to be ambiguous and 
nearly fifty years after the deed a question arose between the representatives of the original parties 
whether a hill and forest passed to the grantee ; as to the true principles of construction applicable 
to the case, 

Held: (i) Description by boundaries leaving gaps here and there is by no means uncommon and 
the Court cannot reject such a description as of no significance and regard the instrument as involving 
no ambiguity latent or patent. 


(ii) Where the intention of the parties in regard to the schedule of properties in a deed is to 
describe more particularly what was referred to by mere name in the body of the instrument the 
description by boundaries cannot be regarded as a general description and the name as a specific 
description so as to give effect to both by treating the specific as restricting the general. 


(iii) Falsa demonstratio non nocet is a rule which enables a Court to disregard a part of a descrip- 
tion, as false and inadvertently inserted, only after it has reached the conclusion that the property 
conveyed was that indicated by the other parts of the description. All rules of construction properly 
applicable to the case should be called in aid to ascertain the true meaning of the deed and it is only 
when they are exhausted and it is still not possible to reconcile the inconsistent parts of the description, 
that the maxim can be invoked as a last resort to justify the rejection of some part of it. 


(iv) Even in the case of a modern instrument in which there is a latent ambiguity the rule of 
contemporanea expositio is applicable and evidence may be given of user under it to show the sense in which 
the parties to it used the language they have employed. Though the rule as a guide to the interpre- 
tation of documents is often accompanied with danger and great care must be taken in its application, 
it is no reason for not applying it if the circumstances of a case call for or justify its application. 


(v) The acts and conduct of the grantee as well as those of the grantor are relevant for the 
purpose of the application of the rule of contemporanea expositio. It cannot be said that the rule is 
applicable only to the acts of the grantor nor is there anything in the reason of the rule to so restrict 
its application. 

l (vi) There is no priority in the application of the various rules of interpretation including the 
rule of contemporanea expositio, for they are only clues to the true meaning of ambiguous instruments 
which must be applied as the circumstances of a particular case may appropriately require or suggest. 


(vii) There is no hard and fast rule that in a conflict between a description contained- in a- 
deed and that contained in an inventory, map or schedule annexed to the deed, or between a des- 
cription by name and description by boundarjes, the former should be held to prevail, Each case 
depends on its peculiar facts. 


(viii) In applying the rule contemporanea expositio attention must be directed particularly to the 
user of the property during the period immediately following the execution of the deed as being the 
most material, especially when conflicts are found to have arisen between the parties subsequently. 


(ix) There is no reason why the finding of the Courts below, as to possession of the disputed 
property immediately following the execution of the deed though arrived at on the issue of adverse 
possession should not be taken into consideration, jf it is relevant and material in interpreting the 
deed according to the true intention of the parties. 

Appeal against the decree of the District Court of Madura in A. S. No. 137 of 
1936, preferred against the decree of the Court of the Subordinate Judge of Dindigul 
in O. S. No. 3 of 1933. 


The. Advocate-General (Sir A. Krishnaswami Aiyar) and K. Subramaniam for 
Appellant. 


K. Rajah Aiyar, V. Govindarajachari and J. R. Alwar Naidu for Respondents. 
The Court delivered the following 


JupementT.*—The question raised in this appeal relates to the true 
construction of what has been called a “release deed ’’ executed on the 6th of 
May, 1890, by one Sundarapandiya Naicker and Kamalu Ammal, the widow of 
the previous zamindar of Bodinaickanur. The appellants are the successors in 
title of Sundarapandiya Naicker and the first respondent (hereinafter referred to as 
the respondent) is the present zamindar of Bodinaickanur. ‘The question is whether 
a property known as Mallingaswami Hill comprising hill and forest tracts of 1,500 
acres in extent passed to Sundarapandiya Naicker under the release deed which is 
marked as Ex. XLVIII in the case. 


The facts which led to the execution of this document may be briefly stated. 
The previous zamindar of Bodinaickanur died in 1888 and disputes arose regarding 
succession to the zamindari between his widow Kamalu Ammal, the respondent’s 
father who claimed the estate as the undivided coparcener of the late zamindar and 
Sundarapandiya Naicker who claimed it as his uncle. The disputes were eventually 
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` compromised and Ex. XLVIII embodies the terms settled between Sundarapandiya 
and Kamalu. The terms of the settlement between Kamalu and the respondent’s 
father are not material for the purpose of this appeal and need no mention here. 

The result of the settlement under Ex. XLVIII so far as it is material for the present 
dispute was that one of the twelve villages comprised in the zamindari of Bodinaicka- 
nur called Dombucheri was given to Sundarapandiya with full and absolute rights 
and the remaining eleven villages were taken by Kamalu, each party giving up and 

releasing all his or her rights in respect of the properties allotted to the other. The 
first column of the schedule attached to the deed indicated the properties which 

were to be enjoyed by Kamalu and the second column thereof contained a descrip- 

tion of Dombucheri village assigned to Sundarapandiya Naicker under the compro- 

mise. Kamalu died in January, 1921 and the respondent herein succeeded to 

the zamindari. Nearly twelve years thereafter when the period of limitation was 

about to expire, he brought the suit out of which this appeal arises for recovery of 
Mallingaswami Hill alleging that it did not pass to Sundarapandiya under Ex. 

_ XLVIII and the appellants were in unlawful possession thereof. 

Both the Courts below have found that Mallingaswami Hill was no parcel 
of the grant to Sundarapandiya and accordingly decreed the suit. A plea of title 
by adverse possession appears to have been raised in the trial Court and the learned 
Subordinate Judge had to investigate the question of possession elaborately and 
record findings uponit. Though this plea was given up in appeal as it was obviously 
untenable the suit having been brought within twelve years of the widow’s death, 
the investigation and findings as to possession of the disputed property have a 
material bearing, for reasons which will be presently indicated, on the question 
for determination in this appeal, namely, whether Mallingaswami Hill was parcel 
of the grant under Ex. XLVIII on a true construction of that deed. 


Before considering this question, I will mention, only to dismiss, the suggestion 
of Mr. Govindarajachari, the learned counsel for the respondent, that this Court 
cannot interfere insecond appeal with the concurrent findings of the Courts below 
on the question of parcel or no parcel as it is one of fact and not of law according 
to Jessell, M.R., in Francis v. Hayward+. It may be so in one sense, but it does not 
follow that, when its determination depends on the true construction of a deed, 
this Court is precluded from considering it even under the limitations imposed by 
section 100, Civil Procedure Code. As observed by Lord Wensleydale in Waterpark 
v. Fennell? :- 


“ Whether parcel or not is often said, but not with strict propriety, to be a question for the 
jury. I apprehend that the true rule is perfectly well settled and is fully explained in Sir James Wig- 
ram’s excellent treatise on the subject. The construction of a deed is always for the Court.” 


I will now turn to the language of the deed. The material provisions are: 


“ The aforesaid Kamalu Ammal Avergal shall give up Dombiucheri village, which is attached 
to the Bodinaickanur zamindari now enjoyed by the aforesaid Kamalu Ammal Avergal and which 
is described in column 2 of the schedule herein, together with all the incomes therefrom in favour of 
Sundarapandiya Naicker Avergal, so that he may enjoy the same with full rights from this day with 

owers of alienation, such as gift, exchange and sale from son to grandson and so on in succession, 
e aforesaid Kamalu Ammal herself shall pay the peshkush and road tax of the said village without 
the concern of the said Sundarapandiya Naicker Avergal (paragraph 1). i 

The aforesaid Kamalu Ammal and her heirs shall enjoy with full rights with powers of alienation, 
such as gift, exchange and sale, all other zamin villages, pannaivagaira properties and wealth men- 
tioned in the said first column excepting the Dombucheri village (paragraph $). 

Whatever right the said Kamalu Ammal may have to the Dombucheri village. . . . is given 
up in favour of Sundarapandiya Naicker Avergal as stated above. The said Kamalu Ammal Avergal 
hereby gives up all such rights in favour of the said: Sundarapandiya Naicker Avergal and his heirs 
so that they may enjoy them with full rights with powers of alienation such as gift, exchange and 


sale” (paragraph 4). : 
At the end is “ description of property” in three schedules. The first schedule, 
after enumerating the villages comprised in the zamindari states: ` 


“ All other eleven villages except Dombucheri village mentioned in column 2 of the schedule 
herein and pannai properties mentioned in column 3, inclusive of all the hamlets, villages, patties, 


3 
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I, (1882) 22 Ch.D. 177 at 18o. . 2. (1859) 7 HLL., 649 at 684: 11 E.R, 259. 
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mountains, hills, ponds, rivers, streams, channels, trees, groves, forests, countries, cities, mountains, 
hill produces and wastes, besides this the said Bodinaickanur zamin containing all kinds of wealth.” 
The second schedule sets out: 

“ Dombucheri village which is situated within the following boundaries, namely, to the south 

of the boundary of Kodangipatti, to the east of the boundary of Silamalai, to the north of the boundary 
of Kuchanur and to the west of the boundary of Uppukottai.” 
It will be seen from these extracts that the intention of the parties was that Dombu- 
cheri village should pass to Sundarapandiya Naicker and the rest of the Bodinaicka- 
nur zamin should continue to be enjoyed by Kamalu Ammal. ‘The subject-matter 
of the gift is referred to in paragraph 1 which contains the operative words of the 
instrument, as ‘““Dombucheri village which is described in column 2 of the schedule 
herein together with all the incomes therefrom,” and if the boundaries mentioned 
in the second column of the schedule correctly delineated Dombucheri village, there 
would be no difficulty whatever as the disputed property would have clearly passed 
to the grantee. But the lower Courts have found by reference to Survey Maps, 
Plans and Registers prepared in the year 1875 and 1876 that Mallingaswami Hill 
did not form part of Dombucheri village and had been included in the village of 
Rasingapuram lying to the south of Dombucheri. This finding was not attacked 
before me by the learned Advocate-General who appeared for the appellants. It 
has to be explained how this finding gives rise to the problem which has been keenly 
debated upon in this case. 

From the plan, Ex. C-2, it will be seen that the description in the second column 
of the schedule that Dombucheri Village lies to the north of the boundary of Kuchanur 
does not agree with the finding of the lower Courts that Mallingaswami Hill did 
not form part of Dombucheri village. For, in that case the limits of the village 
would stop far short of the boundary of Kuchanur which lies much farther to the 
south. The proper description -of the southern boundary of Dombucheri would 
then have to be ““ to the north of the boundary of Rasingapuram.”’ ; 

Mr. Govindarajachari argued that the description by boundaries should be 
rejected, as being incomplete and perfunctory ; for, if the appellant’s case be true, 
the correct description would be, apart from the northern boundary about which 
there is no dispute, “‘ to the east of Silamalai, Rasingapuram, to the north of Sankara- 
puram and Kuchanur and to the west of Kuchanur, Kulayanur and Uppukottai.”’ 
This, no doubt, would be the full description by boundaries without leaving any 
gaps, if Dombucheri included Mallingaswami Hill. But it does not follow, to my 
mind, that because of gaps in the description of the eastern, southern and western 
boundaries, the description by boundaries should be rejected as unreliable ; for, 
description by boundaries leaving gaps here and there is by no means uncommon. 
Nor has it been explained why Kuchanur was mentioned at all as the southern 
boundary of Dombuchery and why Rasingapuram was not indicated as such 
boundary, if Mallingaswami Hill was not intended to be included in the grant. 
I am unable, therefore, to reject the description by boundaries as of no significance 
and regard the instrument as involving no ambiguity, latent or patent as Mr. 
Govindarajachari invited me to do. 

It was then suggested that if the description by boundaries must also be taken 
into consideration, it should be regarded as a general description and the name as a 
_specific description and effect given to both by treating the specific as restricting 
the general. My attention was drawn in this connection to para. 360, Volume 10 
of Halsbury’s Laws of England, and the illustration there given. I cannot agree 
that either the principle or the illustration is applicable here, for the schedule to 
Ex. XLVIII was obviously intended not as a general description of what was 
specifically described before but to describe more particularly what was referred to 
by mere name in the body of the instrument. 

The case, inmy opinion, is therefore one where, in the light of the finding of 
the Courts below, the two parts of the description, namely, the name and the boun- 
daries-do not apply accurately to the same property, though the language used is 
plain in itself. In other words, we have here an instrument with a latent ambiguity 
in the description of the subject-matter of the grant and the Court has to arrive at 
the true meaning and intention of the parties, aided by such established rules of 
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construction as are properly applicable to the case, and such extrinsic evidence of 
surrounding circumstances as may throw light on the issue (See section 95 of the 
Evidence Act.) 
Tne learned Advocate-General for the appellants complained that the: lower 
Courts regarded the geographical connotation of ‘‘ Dombucheri’’ according to 
their finding, as conclusive on the question of the intention of the parties and rejected 
tie description by boundaries as a mistake by wrongly applying the maxim falsa 
demanstratio non nocet without properly considering the conduct of the parties to see 
now they themselves understood and acted upon the instrument, according to the 
well known rule of construction contemporanea expositio. This complafnt appears to me 
to be well founded. For, I cannot help observing that the principle of falsa demons- 
trati) has been resorted to by the Courts below all too readily for rejecting the des- 
cription by boundaries in the schedule as a false description. It has to be borne 
in mind, in applying this rule that it is not, strictly speaking, a rule of construction 
though it is sometimes referred to as such. For, it is a rule that enables a Court to 
disregard part of a description as false and inadvertently inserted only after it has 
reached the conclusion that the property conveyed was that indicated by the other 
parts of the description. As observed by Lord Parker of Waddington in Eastwood 
v. Ashton, < | 

“ Where there are several descriptions which, when evidence of surrounding facts is admitted, 

are not consistent with one another, I do not think that there is any general rule by which the Court 
can decide which description ought to prevail. But ceteris paribus, it would seem that the more detailed 
and precise the description the more likely it is to accord with the real intention of the parties. It was 
suggested that help might be derived from the maxim falsa demonstratio non nocet. It is clear however 
that this maxim is useless unless and until the Court has made up its mind as to which of two or more 
conflicting descriptions ought under the circumstances to be considered the true description.” 
It is thus clear that all rules of construction properly applicable to the case should | 
be called in aid to ascertain the true meaning of the deed and it is only when they 
are exhausted and it is still found not possible to reconcile the inconsistent parts of 
the description, that the maxim can be invoked as a last resort to justify the rejection 
of some part of it. Having regard. to the fact that, in the present case, the Court 
is called upon to arrive at the true intention of the parties to an instrument nearly 
half a century after it was executed, one of the most important aids to the solution 
of the problem is it seems to me, to see how the parties themselves have understood 
and acted upon it. 

In Waterpark v. Fennell*, already referred to above, the question was whether 
a description of the premises demised as “the village of Scarnaglowrane ” included 
the mountain of Scarnaglowrane as well as the collection of houses or only the 
collection of houses without the mountain. Lord Wensleydale observed at page 684, 

“These deeds, (that is, ancient deeds) are to be construed by the evidence of the manner in which 

the subject has been possessed or used . . . . Lord Hardwicke, with reference to the construction 
of ancient grants and deeds, says, that there is no better way of construing them than by usage, and 
contemporanea expositio is the best way to go by. That was in the case of the Attorney General v. Parker?, 
Lord St. Leonards follows in Attorney-General v. Drummond‘, and says one of the most settled rules of 
law, is, that you may resort to contemporaneous usage for the meaning of a deed. ‘Tell me what you 
have done under such a deed, and I will tell you what the deed means’.” 
In Watcham v. East Africa Protectorate®, their Lordships of the Judicial Committee 
considered the question whether the rule of contemporanea expositio could have any 
application to the construction of modern instruments and observed, after a dis- 
cussion of certain decisions in England thus, 

“ These cases, their Lordships think, establish the principle that even in the case of a modern 
instrument in which there is a latent ambiguity, evidence may be given of user under it to show the 
sense in which the parties to it used the language they have employed, and their intention in executing 
the instrument as revealed by their language interpreted in this sense.” 

Their Lordships approved and quoted the observations of Tindal, C.J., in Doe v. 
Ries® i 

“TE the words of the instrument be ambiguous, we may call in aid the acts done underit as 
a clue to the intention of the parties.” MA 
The proposition was reiterated in Laprairie Common Corporation v. Compaigne De Jesus’, 


1, L.R. (1915) A.C. goo. at 912. 5. 1919 A.C. 533. 

2 r839) 7 H.L.C. 649: 11 E.R. 259. 6. (1832) 8 Bing. 178, 181 : 131 E.R. 369, 
3. (1747) Ves. 43 : 3 Atk. 576 ; 26 E.R. 1132. 7. (1921) 1 A.C. 314 at 323. 

4e (1842) 1 Dru, and War, 368, 
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- Mr. Govindarajachari endeavoured to distinguish these cases by pointing out 
that the language of the instruments, and the circumstances to which these decisions 
related, were entirely different but I fail to see how that affects the validity of the 
principle of construction laid down therein and why it should not be applied as an 
aid to the ascertainment of the true meaning of the parties to the instrument now 
under consideration. My attention was drawn to the remark of the Privy Council 
in Raghoji Rao Saheb v. Lakshman Rao Sahib}, 

“ Contemporanea expositio as a guide to the interpretation of documents is often accompanied 
with danger, and great care must be taken in its application.” 
This note of caution sounded by their Lordships is however, no reason for not applying 
it if the circumstances of a case call for or justify its application. 


Mr. Govindarajachari next suggested that the application of this principle 
hould be restricted to the conduct of the grantor alone and he relied, for this 
Spurposé On Swaminatha Mudali v. Saravana Mudali®, where Sadasiva Ayyar, J., in 
distinguishing the decision in Raghoji Rao Sahib v. Lakshman Rao Sahib}, said, 

ii Their Lordships (in the case before them) restrict the application of the doctrine of contempo- 

ranea expositio to the facts and conduct of the grantor, beginning contemporaneously with the grant 
and continued for a long course of years. Here we are asked to extend that doctrine to declarations 
of the grantee’s successor made forty years afterwards behind the back of the grantor.” 
I am well unable to read these remarks in the sense suggested. As I understand 
them, the learned Judges were drawing a distinction, not between the conduct 
of the grantor and that of the grantee, but between acts and conduct contemporaneous 
with the grant and declarations made forty years afterwards. The rule of contem- 
poranea expositio has never been understood to be applicable only to the acts of the 
grantor nor is there anything in the reason of the rule to restrict its application in 
the manner suggested. The later decision of the Privy Council in Watcham v.East 
Africa Protectorate*, already referred to, laid down the principle in words of sufficient 
amplitude to make the acts and conduct of the grantee also relevant for the purpose 
of its application. 

It was further contended that the rule can be applied, if at all, only if the 
doubt as to the effect of the instrument remains unsolved by all other rules of inter- 
pretation ; and reference was made to Halsbury’s Laws of England, Volume 10, 
paragraph 343 where it is observed, 


“Tf, after other methods of interpretation have been exhausted, there remains a doubt as to the 
effect of the instrument, it is permissible to give evidence of the acts done under it as a guide to the 


intention of the parties.” 


This statement is no doubt couched in language which lends some countenance 
to the contention advanced, but that it means no more than that, in cases of ambiguity 
evidence of acts done under an instrument is admissible as a guide to the intention 
of the parties appears from the decisions referred to in the footnote as supporting the 
proposition, these being Waicham v. East Africa Protectorate,*, Loprairie Common 
Corporation v. Compaigne De Jesus‘, and the cases therein mentioned. These decisions, 
when carefully examined, do not support the proposition in the form in which it is 
stated in the text and do not recognise any priority in the application of the various 
rules of interpretation including the rule of contemporanea expositio; nor is it easy 
to see how in principle there can be any such priority in operation as between these 
rules, for they are only clues to the true meaning of ambiguous instruments and 
must be applied as the circumstances of a particular case may appropriately require 
or suggest. ; 
I was next referred to Ex parte Jardine, In re McManus , Francis v. Hayward®, 
Roe v. Lidwell”, Hardwick v. Hardwick®, as authorities for the view that in a conflict 
between a description contained in a deed and that contained in an inventory, map 
or schedule annexed to the deed, or between a description by name and description by 
boundaries, the former should be held to prevail. These decisions do not lay 


1. (1912) 23 M.L.J. 383 : I.L.R. 36 Bom, 639° 5. (1875)"L.R. 10 Ch. App. 322. 


„at D (P.C.). 6. eee, 22 ne 177: 
2. (1917) 33 M.L.J. 370 at 375, 7. (1859) 11 Ir. C.L.R. 320. 
3- (1919) A.C. 533. 8. (1873)TL.R. 16 Eq. 168, 


4 (1921) 1 A.C, 314. 
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down any hard and fast rulé and are largely based on their peculiar facts which 
were not only ‘dissimilar from those of the present case but did not admit of the 
application of the rule of contemporanea expositio. oe 

I am, therefore, clearly of opinion that this is a case where the rule of contem- 
poranea expositio can and should be applied to ascertain the true intention of the 
parties as to whether the disputed property was also conveyed under the release 
deed, Ex. XLVIII. ; 

The guestion thus arises as to how the parties themselves understood this 
document and gave effect toit. In the plaint, it was definitely alleged (paragraph 6) 
that Sundarapandiya Naicker did not become entitled to the property in dispute 
under the release deed and “ possession of the same was also not granted to him but 
continued as before with the zamin.” In paragraph 7 it was alleged, “ The plain- 
tiff’s father died in about February, 1901, long subsequent thereto Sundarapandiya 
Naicker’s son the father of defendants 1 and 2 herein began to trespass on portions 
of the suit property.” The appellants in their written statement denied the alle- 
gation that possession of the suit property was not granted to Sundarapandiya 
Naicker and that it continued as before with the zamin (paragraph 6) and also 
averred—‘* That it was placed in possession of Sundarapandiya Naicker im- 
‘mediately after the transaction on the 6th of May, 1940.” The pleadings 
in the .case . thus clearly indicate that the parties to the suit realised the 
importance of the question whether the grantee Sundarapandiya Naicker 
got and held possession of the disputed property under the deed, as affording 
a clue to the true meaning of the grant. But for some reason or other, the learned 
trial Judge, did not at all consider the case from this point of view, though, as 
already observed, in dealing with- the plea of title by prescription raised by the 
appellants, he examined at great length the evidence relating to possession of Mallin- 
gaswami Hill from the time of the deed till the institution of the present suit. ‘The 
learned Judge analysed the evidence and recorded findings with reference to four 
distinct periods following the execution of the deed. Referrring to the documents 
covering the earliest period from 1891 to 1898, he observed (paragraph 22)—- 

“ They show that the zamindar (i.e., Sundarapandiya who called himself the Zamindar of Dombu- 
cheri after the grant) had a forest establishment consisting of maniam and watchers, that orders were 
issued to them, that there was also a public notification constituting the Mallingaswami Hill forest as 
-a reserve forest, that licenses for quarrying stones and for thorns etc. were issued and grazing fees 
also collected. On the plaintiff’s side during this period, there is hardly any documentary evidence.” 
As regards the second period from 1899 to 1902 he found— : 

‘ That as per the documents and the oral evidence, both sides claim to have been in possession 
of the Mallingaswami Hill forest and that there were acts of possession on the part of each.” 
Then; in 1902, there was an usufructuary mortgage of Dombucheri village to one 
Peer Meera Levai Rowther by a registered mortgage deed, Ex. XLIX executed 
by the then Dombucheri Zamindar and this clearly included Mallingaswami Hill 
alsó.. This mortgage was redeemed in 1909 and during its subsistence, the learned 
Judge summarised the evidence thus— _ =, 
“ The documents show the issue of licenses for removal of produce from the Mallingaswami 
Hill forest, lease of the minor produce, the inclusion of the forest income in the land cess statement 
and report by the forest maniam to the usufructuary mortgagee. The evidence on the plaintiff’s side 

"during this period is rather sparse.” j Poo . 
‘The learned Judge next examined the evidence relating to the period from 1909 
to 1921 when Kamalu Ammal died and came to the conclusion— 

“ Comparing the evidence.adduced on either side with that of the other, it is certainly noteworthy 
that the evidence is more in point of quantity on the defendant’s side . . . . The enjoyment 
on the part of'each is likely to have been of various portions of Mallingaswami Hill and the forest. 
It is Over twenty square miles in area’ which easily facilitates enjoyment by the two rival parties in 

„different localities.” B ; : 

It_will be seen from these extracts that during the period immediately following 
the execution of the deed which is obviously the most important, if not the only re- 
levant period for the application of the rule of contemporanea expositio, Sundarapandiya 
Naicker was clearly in. possession and enjoyment of the disputed property and that 
the allegation in the plaint that possession of the same was not granted to lim 
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but continued ds:before with the zamin is false. “The fact that subsequently in 1898 
and again in 1912 there were conflicts between the parties which resulted in certain 
criminal proceedings and that, thereafter Kamalu Ammal is also shown to have 
exercised some acts of possession over parts of the disputed property till her death in 
1921 can have no, bearing upon the conclusion as to possession during the earliest 
period (1891-1897). But it is said that this finding cannot be used for the purpose 
of interpreting the deed as the learned Judge was not dealing with this point,but 
was ‘considering’ the question of adverse possession. This is no doubt true, but 
I fail to see why the finding; though arrived at on the issue of adverse possession 
should not be taken into consideration, if it is relevant and material as I have held 
it is, in interpreting the deed according to the true intention of the parties. 


When.the case went before. the learned District Judge on appeal, the rule of 
contemporanea expositio was invoked on behalf of the appellants, but apparently the 
alleged possession of the disputed property by Sundarapandiya and his SUCCESSOTS 
‘throughout the period till the suit was filed was relied upon, instead.of the Court’s 
attention being directed particularly to the user during the period following the 
execution of the deed as being the most material for this purpose, especially when 
conflicts are found to have arisen between the parties subsequently. In view of 
the argument then presented to him, the learned Judge reviewed the evidence as a 
wWhole.and came to the conclusion, ; 

“ Tn this state of the evidence, each party claiming to have exercised some acts of possession with 
reference to the suit will, though the proof as to possession is more ample and satisfactory on the 
part of the defendants’ side than on the plaintiff’s side, it will be unsafe to rest our conclusion as to 
the true intention of the deed or grant on the basis of the doctrine of contemporanea expositio i 6 

. Where, as in this case, we have some acts of possession on either side, assertions and countér- 

assertions, sometimes strong and cogent for the one party and occasionally clear and unequivocal 
for the other also, the principle ceases to be an useful aid for interpretation. (para 21).” 
In view of this conclusion of the lower appellate Court, it is contended for 
the respondent that the principle of contemporanea expositio invoked by the learned 
Advocate-General on behalf of the appellants cannot be of any avail to them, 
whatever the finding of the trial Judge might have been on the question of possession. 
But it is to be observed that the learned District Judge’s opinion as to the inconclu- 
" sive nature of the possession held by the grantee and his successors is clearly based 
on-his view of the evidence relating to possession throughout the period as a whole. 
Here, I think, the learned Judge misdirected himself. If he had confined his 
attention to, contemporaneous user, and considered the evidence of possession 
with reference only to the period immediately following the execution of the deed, 
he would probably have come to the conclusion, as the learned trial Judge clearly 
‘did, that Sundarapandiya was in possession and enjoyment of the disputed preperty 
‘during that period, for, in paragraph 20 of his judgment, he observes, 

“ During the first period from 1891 to 1898, many acts of possession have been proved on the 

part of the appellants. As against this, there is not much proof of possession on the part of the Zamin~ 
darini Kamalu Ammal except it be that we take the adangals of Rasingapuram (Ex. G series) referring 
to cultivation of lands at the foot of the hill under Ekasal pattas or pattas issned year after year 
as furnishing proof of such possession.” < - 
The reference to Ex. G series here is apparently due to a misapprehension as it-is 
admitted that the earliest of them was of the year 1903. However that may be, 
I cannot, for the reasons indicated, regard the conclusion of the learned Judge in 
paragraph 21-of his judgment as a finding of fact which this Court must acceptin 
second appeal. The Court below will, therefore, be called upon to submit a fresh 
finding-on point (b) referred to in paragraph 6 ofits judgment on the materials on 
record, in the light of the observations herein contained. 

Time for submission of the finding two months from’ the date of the receipt of 
records by the lower Court and ten days for objections. 

(After accepting thé finding subniitted by the learned District Judge of Madura, 

His Lordship allowed the second appéal with no Costs), 


KS. | ; Appeal allowed, 





” 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice WADSWORTH AND MR. JUSTICE PATANJALI SASTRI. 


‘Mahaboob Ali Saheb and another .. Petitioners” (Petitioners) 
2. 
Khudratulla and another .. Respondents (Respondents). 


Madras Agriculturists’ Relief Act (IV of 1938 as amended)—Applicability—Settlement deed—Contingent 
liability created under—Absence of debt on date of Act—Application for scaling down— Maintainability—Appeal 
from order dismissing application— Maintainability. 

A Mahomedan woman claimed her share in her father’s estate and after her death her children 
-commenced proceedings for recovery of her share in the estate. At the instance of certain mediators 
the dispute was settled and a deed of settlement executed whereby in consideration of the claimants 

- relinquishing their rights the present petitioners, namely, the brothers of the deceased woman under- 
took to pay a certain sum within a certain time. It was provided that the share of the major children 
of the deceased woman should be paid to them within four months but the share of the minors was 
to be utilised for the purchase of land in their names and to be held by their father till they attained 
majority. It was also provided that if at any time any one of the minors should repudiate the settle- 
ment the property purchased should be handed over to the petitioners. There was a further provision 
in the deed of settlement that if the arrangements for the purchase of Jand were not completed within 
four months the petitioners should deposit their share of the’ cash amount with the Imperial Bank of 
India in their own names and their liability for interest would thereupon cease, but if they failed to 
make the deposit at the end of the four months’ period they would be liable for compound interest. 
The minors’ share in the money was first paid into the Bank but was subsequently drawn out by the 
petitioners. The settlement deed was executed in 1929, and the petitioners who were liable to the 
minors applied in 1942. to have the debt scaled down. The respondents were on the date of the 
‘application aged 19 and 15 years. 

Held, that there was on 22nd March, 1938, no debt of an ascertainable amount due from the 
petitioners to the minors, that there was only a contingent liability enforceable by the father, and 
that the liability could not be scaled down. 

The Amendment introduced into the Madras Agriculturists’ Relief Act by the Act of 1943 subs- 
tantially repeats the provisions of rule g of the rules except that an appeal is allowed not KA from 
an order declaring the amount due to the creditor, but also from an order declaring the debt to have 
been discharged. No appeal however is given when an application for a declaration is dismissed 
on the ground that the debtor is not an agriculturist, or the debt is not one which can be scaled 
down under the Act. 

Petition under section 115 of Act V of 1908, praying that the High Court will be . 
pleased to revise the order of the District Court of Kistna at Chilakalapudi, dated 
‘the 21st day of September, 1942 and made in O. P. No. 7 of 1942. ‘ 

‘Ch. Raghava Rao for Petitioners. 

K. Rajah Awar and D. Narasaraju for Respondents. 

The Judgment of the Court was delivered by 

Wadsworth, 7.—This Civil Revision Petition arises out of an order dismissing 
an application under the rules framed under Madras Act IV of 1938, to determine 
the amount of the debt. The application was dismissed on the ground that the 
debt was not one amenable to the processes of the Act. We have held in such cases 
that no appeal lay under the rules. The amendment introduced by the Madras ; 
Agriculturists’ Relief Amendment Act of 1943, substantially repeats the provisions 
of rule g of the rules except that an appeal is allowed not only from an order declaring 
the amount due to the creditor, but also from an order declaring the debt to have 
been discharged. No right of appeal is however given when an application for a 
declaration.is dismissed on the ground that the debtor is not an agriculturist or the 
debt is not one which can be scaled down under the Act. 

An objection was taken by Mr. Rajah Ayyar on behalf of the respondents that 
there are no grounds for revision in this case. As we are of opinion that the revision 
has to fail on the merits we do not propose to go into this objection. 

The liability which the petitioners desired to scale down arose out of the settle- 
ment of a dispute relating to the estate of the fathér of the petitioners, one Hyder Ali. 
Hyder Ali died leaving three children, namely, the two petitioners and a daughter 
Fatimunnissa. Fatimunnissa herself died later and it would appear that she claimed 
her share in the estate before her death. After her death her husband and her children 
started proceedings to claim her one-fifth share of the estate of Hyder Ali. 
‘Mediators intervened and the dispute was settled by the deed Ex. P-1 dated roth 








* C. R. P. No. 1184 of 1943. 14th September, 1943. 
(A. A. O. No. 74 of 1943 converted into C, R. P.) 
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September, 1929. The main provisions of that deed were that in consideration of 
the relinquishment by the heirs of Fatimunnissa of the share which they were claiming 
in the assets of Hyder Ali, the two petitioners undertook to pay a sum of Rs.13,000 
within four months. ‘They also undertook to recognise the right of Fatimunnissa’s 
heirs to a thatched house of the value of Rs. 500. The share of the major heirs in 
this Rs. 13,000 was to be paid to them within four months., The share of the minor 
heirs was to be utilised for the purchase of land to the value of their share which 
was to be put into the names of the minors, but was to be held by their father, the 
husband of Fatimunnissa, until they attained majority, and if at any time any one 
of the minors should repudiate the settlement or claim the full share in the estate, 
the property purchased out of the minor’s share of this money together with the 
income thereof was to be handed over by the father to the present petitioners. 
There was a farther provision in the deed of settlement that if the arrangement for 
the purchase of land was not completed within the four months, the petitioners were 
to deposit the minors’ share of the cash amount with the Imperial Bank of India in 
their own names and their liability for interest would thereupon cease, but if they 
failed to make the deposit at the end of the four months’ period they would be liable 
for compound interest at the stipulated rate. It would appear that the petitioners 
have paid the amounts due under this document to the adult heirs and also to all 
except two of the minors, ‘Those two are the present respondents, who, on the 
date when this petition was filed, were respectively aged 19 and 15 years. It would 
appear that they did deposit the full amount in the Imperial Bank but that they 
subsequently withdrew the amount which represented the share of the present res- 
pondents in the agreed sum. 

The lower court dismissed the application on two grounds: firstly on the 
ground that the obligation was one covered by section 4 (f), being a liability arising 
out of a breach of trust ; and secondly on the ground that the liability was excluded 
from the provisions of sections 8 and 9, because it represented unpaid purchase money 
for which a charge is provided under section 55 (4) (b) of the Transfer of Property 
Act, applying section 10 (2) (#1) of Madras Act IV of 1938. Without going into the 
correctness of these findings it seems to us that there is a much simpler reason for 
rejecting the application, 

By the terms of this settlement deed, so far as the minor petitioners were con- 
cerned, the obligation of the petitioners was to have ready a sum of money for 
payment of the father of the minors if and when the father should make arrangements 
for the purchase of land. ‘That land when purchased was to be held in the names of 
the minors by the father and was to be handed over to the minors on attaining 
majority if they accepted the settlement, but was to be transferred to the petitioners 
themselves together with all the accrued profits, if the minors repudiated the settle- 
ment. In case the father did not make arrangements for the purchase of land, the 
only liability of the petitioners was to put the money into deposit in the Bank or 
if they failed to do so to render themselves liable for compound interest ifand when 
the money should be claimed by the minors. In our opinion there was on the 22nd 
March, 1938, no debt of an ascertained amount due from the petitioners to the 
respondents who were on that date both of them minors. ‘There was a contingent 
liability enforceable by the father to finance the purchase of property which probably 
would go ultimately.to the minors, but might revert to the petitioners themselves’; 
but as the father had not made any arrangements to purchase property there was no 
enforceable liability to pay any particular amount to him. So far as the res- 
pondents were concerned, any suit by them for the share of the amount due under 
the settlement deed would necessarily have been dismissed had it been filed on the 
gand March, 1938, as being premature. It would only be on their attaining 
majority and ratifying the settlement that they could claim any sum of money from 
the petitioners under the settlement deed. It cannot therefore be said that there 
was at the commencement of the Act a debt due from the petitioners to the present 
respondents, The application was therefore one which did not lie. 

In this view we dismiss the Civil Revision Petition wth costs. 


BY.Y. : — Petition dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr Justice HAPPELL a 


Venkamma Abpellant* 


v 
Shivaraya Shanbhaga , Respondent. 
_ Civil Procedure Code (V of 1908), section 11—Explanation [V—Applicabilitp—Suit by mortgagee againsi 
morigagors at whose instance sub-morigagee was added as defendant—Sub-morigagee not proving mortgage in 
his favour or amount due thereunder—No relief given in the decree—Subsequent suit to enforce sub-mortgage— 


Not barred.- | 
Where in a suit to enforce a mortgage the sub-mortgagee who was added as a party at the instance 


of ‘the other defendants, did not prove the sub-mortgage in his favour or the amount due under it 
and so no relief had been given to him in the suit and the preliminary and final decrees in the suit 
had been duly passed, a subsequent suit by the sub-mortgagee to enforce the sub-mortgage in his 


favour by sale of the mortgage right will not be barred. 
ven if the sub-mortgagee had proved his mortgage and the amount due to him had been ascer- 


as: he still would not be paid if the mortgagee failed to execute the decree and unless he has a-right 
of suit he would lose the amount due to him because of the inactivity on the part of the mortgagee. . 

- Appeal against the decree of the District Court of South Kanara dated 2end 
July, 1942, in A. S. No. 387 of 1940, preferred against the decree of the Court of the 
Subordinate Judge of South Kanara in O. S. No. 67 of 1939. l 

© K.Y, Adiga and S. Ramaswami Ayyar for Appellant. l l 
A. Narayana Pai for Respondent. 
“The Court delivered the following 
JupcmenT — This is an appeal by the first defendant in O. S, No. 67 of 1939, 


against the decree of the District Judge of South Kanara confirming the judgment 
and decree of the Subordinate Judge. The second and third defendants in the 
suit together with three others had executed in 1921, a simple mortgage in favour of 
the ninth defendant. On 27th September, 1929, the ninth. defendant assigned this 
mortgage to the first defendant in consideration of a sum of Rs. 2,500, but as the 
whole of the consideration was not paid, on the same day, namely, 27th September, 
1920, the first defendant sub-mortgaged the property to his assignor for the balance 
of consideration, a sum of Rs, 2,000, The first defendant filed a suit on the mort- 
gage, O. S. No, 2 of 1932, in which he impleaded the mortgagors and some subse- 
quent alienees. He did not, however, make the present ninth defendant, the sub- 
mortgagee, a party, and he was added at the instance of the other defendants. An 
issue was framed, the seventh, in the terms “To what relief if any, is the eleventh de- 
fendant entitled ??? and in paragraph 7 of the judgment it is stated that the 
“eleventh defendant did not prove the sub-mortgage in his favour or the amount due 
under it, So no relief could be given to him in this suit.” A preliminary decree was 
passed and on 15th February, 1935, a final decree for sale. In neither decreeis any 
mention made of the sub-mortgage. On 6th August, 1932, the ninth defendant 
assigned his mortgage to a certain Devamma who on 6th June, 1939, assigned it in 
her turn to the plaintiff in O. S. No. 67 of 1939. - In the result, the Subordinate 
Judge gave a decree in favour of the plaintiff for recovery of the suit amount by the 
sale of the mortgage right under Ex. B as against the first defendant, and the learned 


District Judge confirmed this decree. - | 
i forward for the appellant in the lower Courts and in 


The main contention put 
this second appeal is that-the suit, O. S. No 67 of 1939, was barred by res judicata 
by reason of the decision in O. S. No. 2 of 1932. In so far as this contention means 
that the question of the validity of the sub-mortgage was directly in issue and was 
adjudicated upon, there can be no doubt that the contention must fail for the reasons 
given by the learned District Judge. As he stated, the ninth defendant was not 
made a party to O. S. No. 2 of 1932 by the plaintiff but was brought on record at 
the instance of the defendants. The first defendant in O. S. No. 67 of 1939 did not 
file a copy of the plaint in ©. S. No. 2 of 1932, or a copy of the petition and affidavit 
in support of the petition to implead the sub-mortgagee as a party, or his writtén 
statement if he filed one. - It cannot therefore be known, as the District Judge 
points out, whether any relief in respect of the sub-mortgage was claimed in the 


2and April, 1943. 


#5, A, No. 1409 of 1942. 
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suit or wnetner it was desired by any party that the rights of the sub-mortgagee should 
be adjudicated upon. In these circumstances, the District Judge was clearly right 
in his view that the observation made by the Judge who tried the suit that no relief 
could be given to the ninth defendant (the eleventh defendant in that suit) in the 
suit since he did not prove the sub-mortgage in his favour or the amount due under 
it was not an answer to the issue “to what relief, if any, is the eleventh defendant 
entitled ?” to the effect that he was not entitled to any relief. No doubt the suggestion 
contained in the words used that the sub-mortgagee might enforce his remedy in 
another suit would not give the sub-mortgagee the right to do so if he was not other- 
wise entitled to seek bis remedy in another suit. It is, however, argued by learned 
counsel for the appellant that the suit, O. S. No. 67 of 1939, was in any case barred 
under Explanation IV tosection 11, Civil Procedure Code, since the ninth defendant 
might have and ought to have put forward and proved his sub-mortgage in O.S. 
No. 2 of .1932. On this point, in my opinion, the decision of the lower appellate 
Court’ was correct. Both the lower Courts have pointed out that a sub-mort- 
gagee’s remedy was either to ask for a decree for sale of the original mortgagor’s 
interest in cases and in circumstances which would have entitled the original, 
mortgagee on the date of the sub-mortgage to claim such relief or to bring his own 
sub-mortgagor’s interest to sale ; and both were of opinion that, although by reason 
of the decree in O. S. No. 2 of 1932 the sub-mortgagee’s assignee was precluded from 
asking for the sale of the original mortgagor’s interest, a remedy by way of the 
sale of his own sub-mortgagor’s interest was still open to him. 


This view, in my opinion, is correct, and although no case has been cited 
which is directly in point, it seems to me to be supported by authority. Jagannath 
v. Sheo Shanker! was a case in which a sub-mortgagee, who was a party to a suit for 
redemption by a puisne mortgagee against the sub-mortgagee’s mortgagor who 
was a prior mortgagee, did not prove his sub-mortgage. It was held that it was 
not incumbent on the sub-mortgagee to claim payment in the redemption suit, 
although by failing to do so he risked his security ; and that it was open to him to 
bring a suit against his own mortgagor to recover the sum advanced under section 68 
of the Transfer of Property Act. In this case, no doubt the decision was that a suit 
on the personal covenant was maintainable, but I see no reason why if the property 
as in the present case has not been sold a suit should not be maintainable for the 
sale of the sub-mortgagee’s mortgagor’s interest. In Narayana Rao v. Venkiah?, 
it was held that a suit filed by a puisne mortgagee who had already been a party 
to a suit by a prior mortgagee to enforce his mortgage was not barred for the reason 
that the suit by the puisne mortgagee was not a suit for redemption but a suit on a 
different cause of action, namely, for the sale of the equity of redemption. Pichai 
Sahib v. Meera Rowther® was the converse case of a mortgagee who had been a party 
to but had raised no contentions in a suit by his sub-mortgagee for the sale of the 
hypothecated property, but later after a decree had been obtained by the sub- 
mortgagee but the property had not been sold, filed a suit to enforce his mortgage. 
It was held in this case also that the later suit was not barred because it was not on 
the same cause of action, and an observation was made by Madhavan Nair, J., 
which in my opinion might apply with equal force to the position of the sub-mort- 
gageein'the present case. Madhavan Nair, J., pointed out that the result of a finding 
that the suit was not maintainable by the mortgagee would be that he would lose 

‘all his rights because the sub-mortgagee did not execute the decree in the present 
suit. In the present case, even if the sub-mortgagee had proved his mortgage and 
the amount due to him had been ascertained, he still would not be paid if the 
mortgagee failed to execute the decree and unless he has a right of suit he would 
lose the. amount due to him because of the inactivity on the part of the mortgagee, 
This, as Madhavan Nair, J., has stated, cannot be right. 


1, (1930) LL.R. 5 Luck, 369, 3. (1937) 2 M.L.J. 536, 


2. (1918) M.W.N. 902. 
ih 
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_ In my judgment, therefore, the decision of the learned District Judge was 
right. The appeal is dismissed with costs. ty, 
Leave to appeal is refused. 
K.S. — Appeal dismissed. 


[FULL BENCEH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice, Mr. JUSTICE 
KING AND MR. JUSTICE LAKSHMANA Rao, 
B. K. Rajagopal and others .. Appellants,* 

Criminal trial—Evidence—Approver’s evidence—When sufficient to sustain a conviction—Retracted confession 
—Conviction based on— When proper—Confession of co-accused—Sufficiency to corroborate approver’s evidence 
—Evidence Act (I of 1872), sections 30 and 133.° 

An approver’s evidence is admissible under the Indian Evidence Act and if accepted is sufficient’ 
to support a conviction, but unless a case is a very exceptional one such evidence should not be accepted 
as sufficient without corroboration. A conviction can be based on a retracted confession, if the 
reasons given by the accused for withdrawing the confession are palpably false. 

In re Kesava Pillai, (1929) 57 M.L.J. 681 : I.L.R. 53 Mad. 160, followed. 

Though a conviction should not be based merely on the confession of a co-accused section 30 
of the Evidence Act entitles the Court to take it into consideration in deciding whether it is safe to 
rely on the approver’s evidence which may be otherwise uncorroborated., 


Appeals against the judgment of the Court of the Special Judge of Madura 
dated 11th February, 1943, and passed in Ordinance Case No. 1 of 1942. 

K.S. Fayarama Atyar for M. Srinivasagopalan and S. Sundaresa Ayyar for Appellants. 
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The Judgment of the Court was delivered by 

The Chief Fustice.—On the 11th February, 1943, in Ordinance Case No. 1 of 
1942, the appellants were convicted by the Special Judge of Madura on charges 
which will be indicated presently and sentenced to terms of imprisonment. The 
Special Judge was appointed under the provisions of the Special Criminal Courts 
Ordinance, 1942. On the 5th June, 1943, that Ordinance was cancelled by the 
Special Criminal Courts (Repeal) Ordinance, 1943, but section 3 of the repealing 
Ordinance provided that a sentence already passed under the repealed Ordinance 
should continue to have effect as if the trial had been held in accordance with the 
Criminal Procedure Code and gave a right of appeal. These appeals have been 
filed under section 3 of the later Ordinance, and have been placed before a Bench 
of three Judges as important questions under the Indian Evidence Act arise. © 

On the evening of Friday, the 23rd October, 1942, Rao Sahib Viswanathan 
Nayar, Circle Inspector of Police in Madura, visited the Sri Minakshi temple for the 
purpose of worship. It was his practice to worship. at this temple every Friday. 
On this occasion he was accompanied by Police Constable Palaniappan and a friend 
named Kumara Menon. They arrived at the temple at about 7-30 p.m. and after 
worshipping at two shrines they proposed to leave by the gateway under the southern 
tower. To gain access to the street from this gateway they had to mount a flight of 
stone steps. As they were emerging, corrosive acid was thrown at them and loud 
explosions occurred. Acid fell on all of them and they all suffered grievous hurt. 
The Circle Inspector received the most serious injuries and was in hospital for 
nearly twelve months. The attack was so sudden and was of such a nature that 
the victims were not able to observe who their assailants were. 

On the goth October, 1942, the police arrested eleven persons whom they 
suspected of being implicated in the outrage. One of them was a student named 
H. Krishnamoorthi, who subsequently was granted a pardon and gave evidence 
in support of the case for the prosecution. The other ten persons appeared at the 
trial as accused r to 10 respectively. Five other persons were arrested later and 
one surrendered himself. They appeared at the trial as accused 11 to 16 respectively. 
The Special Judge discharged the first, fourth, fourteenth and fifteenth accused under 
TED 
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section 253, Criminal Procedure Code and acquitted the fifth, sixth, eighth, tenth, 
eleventh and twelfth accused. The second, third, seventh, ninth and sixteenth 
accused were found guilty under section 120-B, Indian Penal Code, of criminal 
conspiracy to cause grievous hurt to the Circle Inspector. The second and third 
accused were sentenced to undergo seven years’ rigorous imprisonment and the 
seventh, ninth and sixteenth accused to undergo five years’ rigorous imprisonment. 
The third accused was also convicted under section 5 of the Explosive Substances 
Act, 1908 and here sentenced to three years’ rigorous imprisonment. In addition 
to his conviction under section 120-B the seventh accused was convicted under 
section 147, under sections 326 and 333 read with section 149 on two other charges 
under section 326 read with section 149 and under rule 34 (6) (c) of the Defence 
of India Rules. He was sentenced on each of these charges to undergo five years’ 
rigorous imprisonment. The ninth and sixteenth accused were also convicted 
under these sections and under section 5 of the Explosive Substances Act. Their 
sentences were the same, except that in respect of the conviction under the Explosive 
Substances Act, the sentence was of three years’ rigorous imprisonment. The 
thirteenth accused was merely found guilty of an offence under section 5 of the 
Explosive Substances Act and ordered to undergo three years’ rigorous Imprisonment. 
Where more than one sentence was imposed the Special Judge directed that the 
sentences should run concurrently. The Penalties (Enhancement) Ordinance, 194.2, 
was invoked where the Penal Code did not provide for the penalty imposed. The 
second and third accused are the appellants in Appeal No. 412 of 1943, the ninth 
accused in Appeal No. 413 and the seventh, thirteenth and sixteenth accused in 
Appeal No. 450. Learned counsel for the appellants have not criticised in any 
way the charges as framed or the sentences passed. They have confined their 
argument entirely to the broad question whether the evidence on the record justifies 
the conclusion that their clients were concerned in the outrage. 


The Special Judge based the convictions of all the appellants, except the 
thirteenth accused, on the evidence of the approver. In doing so, he indicated 
that he was fully alive to the fact that usually it is unsafe to base a conviction on the 
uncorroborated testimony of an approver ‘and to the rule of practice requiring 
corroboration, but he was convinced that so far as these accused were concerned the 
approver was speaking the truth. An approver’s evidence is admissible under 
the Indian Evidence Act and if accepted is sufficient to support a conviction, but 
whether it ‘should be accepted without corroboration is quite a different matter. 
It may be taken that unless the case is a very exceptional one an accomplice’s 
evidence should not be accepted as being sufficient. Section 1 14 of the Evidence 
Act contains two illustrations indicating when it may be accepted, but neither cf 
them applies here. If there were no evidence on the record of a corroborative 
nature, the decision of the Special Judge so far as the appellants are concerned 
might be open to question, but we consider that the record does provide support, 
and in sufficient measure, for the approver’s testimony in so far as the second, third, 
seventh, ninth and sixteenth accused are concerned. The conviction of the thirteenth 
accused under the Explosive Substances Act is not based on the approver’s testimony 
and falls to be considered separately. 

After their arrest on the goth October, 1942, accused 1 to 10 and the approver 
signified their willingness to make statements. In consequénce on the 31st October, 
1942, they were taken before Mr. Felix, the Taluk Magistrate, Madura, who was 
empowered to record stdtements under section 164, Criminal Procedure Code. 
He warned them that they were not bound to make any statements, but if they 
did desire to do so their statements would be used in evidence against them. He 
decided that they could have time until the next day for reflection. Accordingly 
he remanded them to the District Jail to prevent them being influenced in the 
meantime. At 11 A.M. on the rst November, 1942, they were all brought before 
him again.. He sent the escort away and kept-the accused in his Court-hall in the 
custody of his peon. He then told them that they could make statements at 1 P.M. 
if they so desired. At that hour, he called the accused one by one and recorded 
what they had to say. The third and the‘ninth accused and the approver confessed 
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tó having been parties to the conspiracy. All the other accused denied participation 
in the crime. There can be no doubt that the Magistrate took every precaution 
to ensure that the statements should be made voluntarily. At the trial the third 
and ninth accused retracted their confessions and alleged that they had been beaten 
and tutored by the police, but until then they had made no complaint. After 
the charges were framed the prosecution witnesses were recalled for cross-examina- 
tion, but again no suggestion was made of inducement, ill-treatment or coercion. 
It may be added that in answer to questions put by the Magistrate before he recorded 
the confessions of the approver and the third and ninth accused they were all very 
emphatic with regard to the voluntary nature of their proposed statements. The 
Special Judge refused to place any reliance on the confessions of the third and ninth 
accused, but we consider that here he erred. 


_ We will now examine the evidence of the approver and what the third and ninth 
accused stated in their confessions in so far as they are relevant to these appeals. 
In 1942 the approver was a student of the first year class in the Madura College. 
His evidence may be summarised as follows: He was in the habit of visiting an 
Air Raid Precaution Post where those present used to-discuss the political situation. 
‘In the’course of the discussions those taking part in them thought that the Circle 
Inspector had misused his powers in dealing with the Civil Disobedience Movement 
and that he should be taught a lesson. About ten or fifteen days before the 23rd 
October, 1942, the second accused asked the third accused to prepare acid and 
crackers for an attack on the Circle Inspector. The acid was to be thrown on him. 
and the crackers were to be used for creating panic among the public in order to 
help the persons throwing the acid to escape. He himself was present at this con- 
versation as were the seventh and ninth accused. They all agreed to the proposal. 
At 3: P.M. on the 23rd October, 1942, the day of the outrage, he met the third accused 
at the Air Raid Precaution Post. The third accused handed over to the ninth ac- 
‘cused two crackers and a bulb containing acid. While they were there the eleventh 
and twelfth accused came in and the third accused handed to each of them a 
basket, but the witness did not know what the baskets contained. The third 
accused asked all the four to go to the Minakshi temple at 7 p.m. From the post 
the witness and the ninth accused went to the room of one Narayana, who is now ` 
absconding, and there met the sixteenth accused and Narayana. Then the ninth 
accused handed over a cracker to Narayana and one to the sixteenth accused. 
To the witness he handed a bulb containing acid. The third accused had told 
‘him that he should take the bulb to the temple and hand it over to the seventh 
accused when he asked for it. -The third accused had asked the ninth accused to’ 
hand over the crackers to Narayana and the sixteenth accused with instructions: to 
fire them after the acid had been thrown atthe Circle Inspector. The witness went 
to the temple at about 7 p.m. and about 8-30 p.m. he met one Ettappan, and the 
eleventh, twelfth and thirteenth accused, who were standing or wandering about the 
temple. He saw the Circle Inspector approach and walking in front of him was the 
ninth accused, who disappeared when he got to the gateway. Twenty or twenty-five 
minutes later he heard two explosions and he thought that “the occurrence ”’ was 
over. Five minutes later the seventh accused:came running to him at the gateway 
and he handed over the bulb to him. The seventh accused said everything was 
over and that they should ““secure” in the Kalyana Mantapam of the temple the 
bulb and the bottle which the seventh accused had with him. ‘The next day the 
third accused came to him and paid him Rs. ro. During the fifteen days which 


preceded the 23rd October, he met the second accused at the Air Raid Precaution 
Post on several oceasions. 


_ Itis of importance that a bottle containing acid and a broken bulb were found 
the next day in front of the Kalyana Mantapam. 


In his confession the third accused said that ten or twelve days before the 
incident the second and seventh accused and he hada conversation at the Air 
-. Raid-Precaution Post when they considered the-question of an attack on the Circle . 


Inspector, but it- was not then decided what-should be done.. -On the.day before 
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the outrage he met the second, seventh, ninth, eleventh and twelfth accused when 
the second accused spoke of an arrangement made for throwing “‘ onion bombs” 
(crackers) on the Circle Inspector. At noon on the day of the outrage he received 
eleven onion bombs from the seventh accused which he distributed, the seventh 
accused receiving one and the ninth accused receiving two. At 2 P.M. it was decided 
‘that acid should be thrown upon the Circle Inspector and the bembs used for 
creating diversion. He had Rs. 3 with him and he handed this to the seventh 
accused for the purchase of acid. The seventh accused purchased nitric acid with 
the money. Four days before he (the third accused) had received some sulphuric 
acid. He mixed this with the nitric acid and put the liquid into two bottles, one 
of which he gave to the seventh accused. He denied being present at the temple 
and alleged that he was on duty at the Air Raid Precaution Post that night. 


In his confession the ninth accused said that he returned to Madura from 
Lalgudi on the 22nd October and that evening he and the approver went to the 
Air Raid Precaution Post where he met the second and third accused. The third 
accused told him that they were going to pour acid on the Circle Inspector and 
asked him to walk in advance of the Circle Inspector when he was coming out of 
the temple. He also asked him to engage two persons and to give to each one of 
them an “onion bomb ” which were to be thrown on to the ground immediately 
after the acid was poured on the Circle Inspector. He visited the Air Raid Pre- 
caution Post at 3 P.M. on the 23rd October and there received two onion bombs. 
On this occasion the third accused handed over a bulb of acid to the approver. At 
7 P.M. on the 23rd October, he went to the temple with the approver, sixteenth 
accused and Narayana. The seventh accused and others were there. He himself 


did not actually participate in the outrage. When he heard the explosion he got 
terrified and ran home. 


The evidence of the approver and the confessions of the third and ninth accused 
vary in some respects and as is to be expected each has endeavoured to minimize 
his own share in the crime. The statement of the approver that he heard the explo- 
sions twenty or twenty-five minutes after he saw the Circle Inspector approaching 
the southern exit is obviously an exaggeration. But this does not mean that the 
approver’s evidence that the second, third, seventh, ninth and sixteenth accused 
were parties to the conspiracy is untrue or that the confessions of the third and 
ninth accused cannot be used against them or under section 30 of the Evidence Act. 

In In re Kesava Pillai4, this Court held that a conviction can be based on a 
retracted confession, without corroboration, if the reasons given by the accused for 
withdrawing the confession are palpably false. We have no doubt that the reasons 
given for the withdrawal of the confessions of the third and ninth accused are false 
and consequently we consider that the convictions of the third and ninth accused can 
be upheld on their own confessions, but in addition there is the approver’s evidence 
which implicates both of them. Read together, the confessions and the approver’s 
evidence provide ample material for the conviction of the third and ninth accused. 

= The case against the second and the sixteenth accused rests on the approver’s 
evidence and the confessions of the third and ninth accused. In Giddigadu v. Emperor®, 
this Court, following earlier decisions, held that the confession of a co-accused is in 
itself insufficient to base a conviction of another person on and that section 30 
only provides that such a confession is an element in the consideration of the facts 
of the case. We agree that a conviction should not be based merely on the con- 
fession of a co-accused. Other Courts have considered this section and have arrived 
at similar conclusions. The decisions have been correctly summarised in Woodroffe 
and Ameer Ali’s Law of Evidence (ninth edition, page 312) as follows : 


““ These words (the words ‘ take into consideration °) do not mean that the confession is to have 
the force of sworn evidence. But such a confession is nevertheless evidence in the sense that it is matter 
which the Court, before whom it is made, may take into consideration in order to determine whether 
the issue of guilt is proved or not. The wording, however, of this section (which is an exception) 
shows that such a confession is merely to be an element in the consideration of all the facts of the 
case ; while allowing it to be so considered, it does not do away with the necessity of other evidence.” 
eg Oe 


“Le 5929). 57 ML J 681: LIR. 53 Mad. 160. 2, (1903) LLL-R. 33 Mad, 46. 
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In our judgment section 30 entitles the Court to take into consideration the confessions 
of the third and the ninth accused in deciding whether it is safe to rely on the appro- 
ver’s evidence so far as it concerns the second and the sixteenth accused, and when 
taken into consideration we are of the opinion that they indicate its truth. At no 
stage of the proceedings has it been suggested that the approver, or the third or the 
ninth accused, had any motive for bringing a false accusation against either the 
second or the sixteenth accused or in fact against any of the appellants and as the 
confessions agree with the approver’s testimony that they were members of the 
conspiracy we hold that they were rightly convicted. 

The case against the seventh accused is even stronger. In addition to the 
evidence of the approver, viewed in the light of the confessions of the third and the 
ninth accused there is the evidence of Dr. Mathew, who examined the seventh accused 
“On the 31st October, 1942. He found that there was brownish discolouration of the 
skin on the left index finger with pus formation beneath the skin. The injury 
appeared to be a week old and to have been caused by some acid substance. Accord- 
ing to the approver the seventh accused came running up to him after the explosion. 
Is it not a legitimate inference that this injury was caused at the time of the outrage ? 
We think that it is. 

The only case which remains to be considered is that of the thirteenth accused, 
who has been sentenced under section 5 of the Explosive Substances Act, 1908. In 
a statement made under section 162, Criminal Procedure Code, the thirteenth 
accused said that after the occurrence he met the twelfth accused at the Air Raid 
Precaution Post in South Veli Street, Madura, and there the twelfth accused 
gave him a bulb filled with acid and three onion bombs which he asked him to 
bury. Accordingly he buried them in a vacant site south of the Pandi Vinayakar 
Temple lane. Having offered to point out the spot, he was taken to the place by 
Inspector Ganapathi Nadar (P.W. 23) and himself dug up the bulb containing’ 
acid and three crackers. Learned counsel for the thirteenth accused has been 
unable to advance any reason for asking us to reverse the decision of the Special 
Judge. .This evidence is obviously sufficient to support the conviction under sec- 
_ tion 5 of the Explosive Substances Act, and it must be upheld. 


“For the reasons given, the appeal will be dismissed. 
K.S. —_ Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice WADSWORTH AND Mr. JusTICE HAPPELL. 


E. J. John .. Appellant* 
v. . ` i 
The Collector of Malabar and others .. Respondents. 


Succession Act (XXXIX of 1925), sections 229, 254 and 276—Application for letiers.of administration— 
Refusal of executors to act—Proof—Appoiniment of administrator—Public official whether can be appointed— 
Notice not specially issued—Executors having notice in fact—Dismissal of application—Propriety. 

Section 254 of the Succession Act will have no operation unless the deceased has either died 
intestate or has left a will of which there is no executor willing and competent to act or unless the 
executor is, at the time of the death of the testator, resident outside the Province. It is desirable that 
a petition filed under the section should plead specifically the existence of such circumstances as. 
would make the section operate. An averment that the executors had “slept over the will ” thereby 
making it possible for one of the executors to misappropriate the trust funds may be treated as a 
sufficient averment that the executors named in the will were not willing and competent to execute 
the will. 

The wording of section 254 gives the Court a very wide discretion as to the person who is to be 
appointed administrator on a petition under that section, and there is no reason why a person interested 
in the estate should not, where there is no executor willing or competent to act, ask the Court to 
appoint a public official or even such person as the Court may think fit as administrator, rather than 
allow the will to fail. 

Section 229 of the Succession Act merely provides that where a person appointed as executor: 
has not renounced the executorship letters of administration shall not be granted to any other pérson’ 
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until a citation has been issued calling upon the executor to accept or renounce his executorship. 
Where notice issued’ to the Bishop of a particular place to whom the vicars, the executors under the 
will, were subordinate and it appeared that the vicars should in fact have had notice of the proceedings, 


Held, that the absence of a general citation to the vicars themselves did not render the application 
for letters of administration liable to be dismissed. 

Appeal against the order of the Court of the Subordinate Judge of Cochin, 
dated 4th November, 1942 and made in O. P. No. 4 of 1942. 


W. S. Krishnaswamt Naidu for Appellant. 
Messrs. Pats, Lobo and Alvares and C. D. Venkataraman for Respondents. 
The Judgment of the Court was delivered by 


Wadsworth, 7.—The appellant filed an application for letters of administration 
in favour of the Collector of the district with reference to the will of one Antony 
Chandikunjan, who died on 7th June, 1934, having executed and registered a will 
dated goth September, 1924. By that will the testator appointed as his executors 
(1) his son, the third respondent, (2) the Rev. Father John, who has since died, 
and (3) the vicars of two churches within the diocese of Cochin. The will provided 
a sum of Rs. 40,000 for the establishment of a convent within the parish of Santa 
Cruz, Cochin, and also set apart a considerable extent of land for the endowment 
ofa chapel. The petition alleges that the petitioner is a prominent parishioner of 
Santa Cruz Cathedral Church and a person interested as a beneficiary in the proper 
administration of the properties set apart by the testator for trust purposes. It is 
also alleged that the executors named in the will have “slept over the will,” making 
it easy for the third respondent to get possession of the properties and utilise them 
for his own purposes in contravention of the will. There is no specific averment 
that the surviving executors are unwilling and incompetent to execute the will. 
But the general purport of the allegations is to impute indifference to the executors 
and, so far as the third respondent is concerned, to allege a hostile interest. The 
petitioner impleaded in his petition the Collector of Malabar whom he proposes as 
administrator, the Bishop of Cochin who is the ecclesiastical superior of the two 
vicars who are the executors, and the third respondent who is one of the executors. 


The lower Court has rejected the petition zm limine on three grounds. F irstly, 
there is the lack of a specific averment satisfying the conditions of section 2 54. of 
the Indian Succession Act that the executors named in the will are not willing and 
competent to act. Secondly, the lower Court holds that a petition under section 2 54 
ofthe Indian Succession Act can only be preferred by the person who himself 
seeks letters ofadministration in his own favour and thata petition seeking letters of 
administration in favour of a third party ora public official is incompetent. 
Thirdly, it is held that the provisions of section 229 of the Indian Succession Act 
require a special citation to the persons appointed executors in the will and that the 
petition has to be rejected in the absence of proof of such citation. 


The first of these three objections is, in our opinion, the most substantia]. No 
doubt, section 276, which lays down certain legal requirements for a petition for 
letters of administration, does not refer to the special circumstances which have to be 
established in order to justify an appointment under section 254. It is, however, 
apparent that section 254 will have no operation unless the deceased has. either 
died intestate or has left a will of which there is no executor willing and competent 

*to act or unless the executor is, at the time of the death of the testator, resident 
outside the province and it is obviously desirable that a petition filed under this 
section should plead specifically the existence of such circumstances as would make 
the section operate. We are, however, of the opinion that, while this petition is 
drafted in very loose language, the averment that the executors have ‘‘ slept over 
the will” thereby making it possible for one of those executors to misappropriate 
the trust funds, may be treated as a sufficient averment that the executors named in 
the will are not willing and competent to execute the will, Ifnecessary, the petitioner 
might have been required to amend this petition making the pleading more specific. 
But we do not think that the vagueness of this plea is of itself a sufficient ground for 
the rejection of the petition, 
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The second objection that letters of administration can only be sought by a 
erson in his own favour is not based on any authority which has been brought to 
our notice. The learned Judge derives this rule from the words of section 276 read 
with the form prescribed as Form No. 3, Appendix ITI (F) to Volume 2 of the Civil 
Rules of Practice and Circular Orders. Section 276 of itself provides no support 
for the conclusion of the learned Judge. The form certainly concludes with the 
words, ““ Your petitioner therefore prays that letters of administration, etc., may be 
granted to him.” It seems to us that it is going too far to hold, merely from the 
use of these words, which would be applicable to the vast majority of cases of appli- 
cations for letters of administration, that it is illegal for a petitioner to apply for 
letters of administration in favour of a public officer. ‘The wording of section 254 
gives the Court a very wide discretion as to the person who is to be appointed 
administrator on a petition under that section and we can see no reason why a 
person’ interested in the estate should not, where there is no executor willing or 
competent to act, ask the Court to appoint a public official or even such person as 
the Court may think fit as administrator, rather than allow the will to fail. It 
would no doubt have been better had the petitioner framed his prayer so as to ask 
the Court to appoint the Collector or such other person as the Court thinks fit as 
administrator, but the hands of the Court are not tied in this matter by the frame 
of the petition. 

Thirdly, there is the objection based on section 229 of the Act. Section 229 
merely provides that, where a person appointed as executor has not renounced the 
executorship, letters of administration shall not be granted to any other person until 
a citation has been issued calling upon the executor to accept or renounce his 
executorship. The corresponding section under the old Probate and Administration 
Act has been considered in a decision in Sarojini Dasi v. Rajlakshmi Dasit, which 
was a case in which there was a general citation to the executors named in the will, 
but no special citation such as is contemplated by section 229 before the hearing 
of the petition. The learned Judges pointed out that, though the special citation 
was necessary before letters could issue in favour of somebody else, the special citation. 
need not necessarily precede the enquiry into the validity of the will. In the present 
petition there has been no general citation to either of the two vicars named in the 
will as executors. The petitioner has however taken out notice to the Bishop of 
Cochin to whom these two vicars are subordinate. It would have been -more 
appropriate had the notice been taken to the vicars themselves, leaving them to 
take the orders of their ecclesiastical ‘superior. There is, however, no reason to 
think that the notice to the Bishop did not apprise the vicars of the proceedings 
and it seems to us, that, rather than reject the petition, the Court would have been 


well advised to have directed notice to the two vicars themselves. It has been ` 


pointed out to us that the procedure in testamentary matters on the Original Side 
of this Court as laid down in Order 34, rules 24 and 25 places the responsibility 
upon the Registrar of directing that such persons as are interested in the will should 
have notice thereof and it is not the practice to reject a petition merely because the 
petitioner does not ask for notice to some of the persons to whom notice should be 


ven. 
j On behalf of the third respondent it has been represented that the will which 


the petitioner propounds is not the last will and testament of the deceased Chandi- 
kunjan, but that there 1s an unregistered will executed in May, 1934, shortly before 
the death of the testator which has revoked the will now propounded. It is also 
alleged that the former Bishop of Cochin held some sort of enquiry and satisfied- 
himself that this later will was genuine. The present Bishop is however represented. 
before us and he is anxious that there should be a judicial enquiry into the validity 
of these two wills. The third respondent also represents that he is prepared to file 
a petition seeking probate of this later will. If he does so, it will no doubt be con- 
venient to hear together the petition for probate and the petition for letters of adminis- 
tration. But we are of opinion that the present petition for letters of administration. 


1. (1920) LL.R. 47 Cal. 838, 
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should not have been rejected because of the formal defects in its drafting and that 
A peat the petitioner should have been given an opportunity to rectify those 
efects. 


The appeal is therefore allowed and the petition is remanded to the lower 
Court for enquiry. The costs of this Court will abide by the result and be provided 
for in the final orders to be passed by the lower Court. 


B.V.V. . Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
< l PRESENT :—MR. JUSTICE BYERS. l 
Kalidindi Venkataramaraju .. Appellant” 


2. 
Penumatcha Rajagopala Raju and another ~.. Respondents. 


Hindu Law—Maintenance—Wife’s suit for separate maintenance—Cruelty alleged against husband—Resump- 
tion of cohabitation pending appeal—Efffect on the cause af action. 

Cruelty is a matrimonial offence which is condoned by the resumption of cohabitation and it is 
useless for a wife to contend that the condonation is in spite of the resumption of cohabitation a matter 
of evidence, and that what she intended was to go back to her husband in order to see how he would 
treat her. Condonation cannot be conditional and when cohabitation between the wife and husband 
has been resumed, the husband cannot be deemed to be on probation so that the previous cause of 
action can be revived at will if the wife is not satisfied with the husband’s behaviour. 


Where, in 2 matrimonial litigation, the wife was willing to join her husband and eventually the 
couple went away together but some weeks later the wife again left her husband, 


Held, that by the wife’s condonation on resuming cohabitation with her husband, the previous 
causes of action on the allegations of cruelty and failure to maintain her were wiped out and any 
claim which the wife might have to separate maintenance could arise only subsequent to the second 
separation. - 

Appeal against the decree of the Court of the Subordinate Judge of Narsapur 
dated 30th September, 1942, and passed in A. S. No. 118 of1g4o, preferred against 
the decree of the Court of the District Munsiff of Bhimavaram, dated goth April, 


1942 and passed in O. S. No. 14 of 1938, etc. 
P. Satyanarayana Rao for Appellant. 
P. Somasundaram and V. Parthasarathy for Respondents. 
The Court delivered the following 


Jupoment.—This unfortunate matrimonial litigation would have ended in 
August 1942, if only the parties’ advisers and the learned Subordinate Judge had 
understood the effect of the parties’ renewal of cohabitation. On 7th August, 1942 
when the appeals came on for hearing, the wife was reported to be willing to join 
her husband and eventually they went away together the same day. There were 
adjournments on 14th August and 29th August, and on neither of these days did the 
wife appear, but in order that the appeals might be dispcsed of as comprcmised, the 
learned Subordinate Judge considered it necessary that the wife should either appear 
and consent to the withdrawal or that she should send a letter through her husband 
to this effect. The burden of seeing that this was done was placed on the husband. 
The wife did not again appear but on 31st August both the vakils reported that the 
couple were on affectionate terms, both of them having had conversations with their 
respective clients. This should have been enough for the immediate disposal of 
the case but a further adjournment was granted because the wife’s pleader said he 
wanted ““a further period of probation.” ‘This was granted and seme weeks later 
there was a report that the wife had again left her husband. On this it was decided 
to dispose of the appeals on the merits. 

Cruelty is a matrimonial offence which’ is condoned by the resumption of 
cohabitation and it is useless for the wife’s learned advocate to argue that condo- 
nation is a matter of evidence or that what the wife wished to do was to go back and 
live with her husband in order to see first how he would treat her. Condonation 
Cg oe ea Min en ea ata es Nak ama 

* S. As. Nos. 107 and 108 of 1943. 18th October, 1943. 
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cannot be conditional and when cohabitation between the husband and wife is 
resumed, the husband cannot be deemed to be on probation so that the previous 
cause of action can be revived if the wife is not satisfied with the husband’s behaviour. 
By the wife’s condonation on resuming cohabitation with her husband in the first 
week of August, the previous causes of action on allegations of cruelty and failure 
properly to maintain were wiped out and any claim which the wife may now 
have to separate maintenance can arise only subsequent to ihe second separation. 


In the result the appeal by the husband is allowed and with it the appeal by 
the alienee in respect of the declaration regarding the husband’s sale deed in his 
favour. Having regard to all the circumstances of the case, I think it is desirable 
that the costs of both these appeals shculd be borne by the husband, the costs in 
the lower Court being borne by the respective parties themselves. Leave is refused. 


K.C. : -m Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice WADSWORTH AND MR. JUSTICE PATANJALI SASTRI. 


Patinhatte Patillath Karnavan and Manager Krishnan Namboodiri. Appellant” 
OD 
-Narayanan Namboodiri .. Respondent. 
Madras Agriculturists’ Relief Act (IV of 1998), section ro ne (¢)—Consiruction—‘‘Is in possession of the 


property mortgaged’ —Meaning—Morigagee put in possession of 21 out of 26 items mortgaged—No provision 
for interest—Nature of morigage—Section ro (2) (i) has no application to such a mortgage. 


It is futile to speculate on the intention of the Legislature in drafting section 10 (2) (2) of the 
Madras Agriculturist?’ Relief Act, with a view to giving it a meaning different from that conveyed 
by the plain text of the section. The words ‘is in possession of the property mortgaged’ in that 
section must in their ordinary connotation mean, is in possession of all the property mortgaged. 


Where 21 out of 26 items of property mortgaged were handed over to the possession of the mort- 
gagee and the 5 items not handed over appeared to have been added as a supplemental security, 
the income from which was 1/14 of the total income of the properties mortgaged ; on a question whether 
section 10 (2) (z) applied to such a mortgage, 


Held, that the fact that 5 out of 26 items mortgaged had not been handed over to the mortgagee 
shows in the present case that it was not an usufructuary mortgage as defined in the Transfer of Property 
Act but an anomalous mortgage only. It could not be held that the property mortgaged had been 
handed over to the possession of the mortgagee so as to make section 10 (2) (?) applicable. 


Held, further, that the observation in C. R. P. No. 2309 of 1941 suggesting that the words ‘ the 
property mortgaged ’ in section 10 (2) (i) might also mean ‘a substantial portion of the property 
„mortgaged ’ went too far. 

Appeal against the order of the District Court of South Malabar at Calicut 
dated 4th July, 1942 and passed in A. S. No. 168 of 1941 (O. P. No. 59 of 1940, 
Sub-Court, Calicut). 


D. K. Krishna Variar for Appellant. 
K. P. Ramakrishna Aiyar for Respondent. 
` The Judgment of the Court was delivered by 


Wadsworth, 7.—The appellant was indebted to the respondent under a mortgage 
Ex. I, dated 16th November, 1932, for a sum of Rs. 4,500. This mortgage discharged 
a number of previous debts to the same creditor and it is clear that if the mortgagor 
is entitled to the benefits of section 8 of Madras Act IV of 1938 with reference to 
this mortgage he would get a very considerable reduction of his debt. He applied 
under the rules framed under that Act for the determination of the amount due to 
the creditor. The trial Court held that he was entitled to the benefits of the Act 
with reference to the mortgage and scaled down the debt on the basis of the principal 
of the sums originally advanced. ‘The lower appellate Court has taken a different 
view and has held that this mortgage is one by virtue of which the mortgagee is in 
possession of the property mortgaged and no rate of interest is stipulated as due to 
the mortgagee and has applied section 10 (2) (i) of the Act. 


Spy ar ch er 





“AA A. O. No. 261 of 1942. 20th September, 1943. 
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In second appeal reliance has been placed on a decision of ours in C. R. P. No. 
2309 of 1941, though the appellant concedes that there is one observation in the 
judgment cited which if taken literally might be used against him. In that case 
we had to deal with a mortgage of land and the trees standing thereon, The 
mortgagee was put in possession of the trees, the usufruct of which was to be appro- 
priated in lieu of interest, but he was not put in possession of the land. We held 
that the words in section 10 “‘ is in possession of the property mortgaged ” in ordinary 
English can only mean “is in possession of all” or at any rate of a substantial 
portion of the property mortgaged and that we were not justified in inserting into 
the clause after the words “ property mortgaged ”’ such words as “or any portion 
_ thereof’? merely in order to make the exception more effective, having regard to the 
presumed intention of the Legislature. Now if the words “‘is in possession of the 

property mortgaged *’ mean “is in possession of all the property mortgaged ” clearly 
“the appellant must succeed. If, however, they can be taken to mean “is in pos- 

session of the property mortgaged or a substantial portion thereof” then the view 
of the lower appellate Court would, on this point, be correct. It is to be pointed 
out that in the case quoted we did not consider the trees on the land sufficient to 
amount to a substantial portion of the property mortgaged ; and the result of the 
case was that the mortgage was held not to be a possessory mortgage such as would 
bring into force section 10 (2) (i) ofthe Act. No doubt also this decision is authority 
for the view that the criterion for deciding whether or not the property mortgaged 
has been handed over to the possession of the mortgagee cannot, be the fact that 
the usufruct of the property in possession is sufficient to cover the interest on the 
advance. The judgment quoted is not, therefore, a decision to the effect that when 
no more than a substantial portion of the property has been handed over to the 
possession of the mortgagee, the mortgage will be protected by section 10 (2) (7), 
though. it contains an observation tending to support that view. 


On the facts of the present case we find that the mortgage comprises 26 items of 
property. Of these, items Nos. 1 to 21 have been put in the possession of the mort- 
gagee. Of six of those items there is an actual transfer of physical possession, one 
was in his physical possession already and the rest are held by tenants and he is given 
possession of the landlord’s right to collect the rent, which was all the possession which 
could have been given to him. Items Nos. 22 to 26 seem to have been added as a 
sort of supplemental security. The income from these items is about 1/14th of the 
total income of the mortgaged properties. Undoubtedly, the great majority of 
the mortgaged properties have been handed over to the possession of the mortgagee, 


but we are not able to hold that substantially all the properties have been handed 
over. 


Very similar words to those of section 10 (2) (i) of Act IV are used in section 58 
of the Transfer of Property Act where a usufructuary mortgage is defined. It 15 
very doubtful whether on facts like these the mortgage which we have to consider 
could be held to be an usufructuary mortgage. The fact that 5 out of 26 items have 
not been handed over to the possession of the mortgagee would, we think, make it 
necessary to hold that this mortgage is not an usufructuary mortgage as defined in 
the Transfer of Property Act but an anomalous mortgage. It is futile to speculate 
on the intention of the Legislature in drafting this section, with a view to giving 1t 
a meaning different from that conveyed by the plain text of the section. The words 
““ the property mortgaged ” must in their ordinary connotation mean all the property 
mortgaged and we are inclined to think that our observation in the previous judgment 
suggesting that they might also mean “a substantial portion of the property mort- 
gaged ” went too far. On the facts of the present case we are unable to hold that 
the property mortgaged has been handed over to the possession of the mortgagee. 
It follows that the decision of the trial Court is correct and that the amount due on 
the mortgage will be as determined by the trial Court. The appellant 1s entitled to 
his costs here and in the lower appellate Court. 


VS. aman S Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. JUSTICE Kuppuswami AYYAR. 
Kampasari .. Petitioner™ 
v. 


Puttappa and another .. Respondents. 


Criminal Procedure Code (V of 1898), sections 263 and 264— Whether complaint is part of the records which 
an appellate Magistrate can look into. 

The record referred to in section 264 of the Criminal Procedure Code is the record of pro- 
ceedings in Court apart from the complaint and the complaint is part of the records of the case into 
which the appellate Magistrate can look into. 

Kings Emperor v. Maung Po Saw, (1934) 1.L.R. 13 Rang. 225, Nagoor Kanni Nadura v. Sithu Naick, 
- (1926) 52 M.L.J. 32 and Chockalinga Pandaram, In re, (1927) 55 M.L.J. 117, referred to. 

Petition under sections 435 and 439 of the Criminal Procedure, Code, 1808, 
praying that the High Court will be pleased to revise the judgment of the Court of 
the Sub-Divisional First Class Magistrate of Kollegal dated 13th May, 1943, and 
passed in Crl. App. No. 2 of 1943 (B. C. No. 6 of 1943, Bench Magistrate’s Court, 
Kollegal), 

K. K. Gangadhara Aiyar for Petitioner. 

D. Ramaswami Atyangar for Respondents. 

The Court made the following 

OrDER.—This is a petition by the complainant in Bench Case No. 6 of 1943 
on the file of the Bench Court of Kollegal. “The two accused there were sentenced 
to pay a fine of Rs. 30 each for an offence punishable under section 323 of the Indian 
Penal Code. On appeal the Sub-Divisional First Class Magistrate of Kollegal 
acquitted the accused, -and it is this order of acquittal that is sought to ‘be revised, 


The case for the prosecution was that on the date of occurrence P. W. 5 along 
with others who were playing in the street raised a cloud of dust and the second 
accused who was passing along scolded the boy P. W. 5 and gave him a slap. 
His father who was sitting on a pial witnessed it, came and remonstrated. P. W. 1 
and the second accused quarrelled with each other. Just then the first accused, the 
father of the second accused, and others came and there was an exchange of abusive 
language between P., W. 1 and the second accused and it is stated for the prosecution 
that the first accused beat P. W. 1 and also asked the second accused to bring some- 
thing. The second accused brought an axe. But others intervened and they 
were dispersed. 

Besides P. Ws. 1 and 5 three others P. Ws. 2 to 4 were examined. They are 
said to have come there sometime during the course of this incident. The first 
accused pleaded alibi and said that he was not present there at all and that the 
complaint was a result of if]-feelings between them and P. W. 1. The second accused 
also denied the offence. A number of witnesses were examined for the defence to 
prove the ill-feelings and also to prove that the first accused was not there. The 
Bench of Magistrates disbelieved the defence version, believed the evidence for the 
prosecution, found the accused guilty and sentenced them as stated above, The 
Bench also recorded notes of evidence. The appellate Magistrate after perusing 
the notes of evidence recorded by the Bench found that several points in the evidence 
were not taken into consideration by the Bench and came to the conclusion that the 
accused were not guilty. He also referred to the fact that the name of P, W. 4 
was not stated in the list of witnesses in the complaint. 


It is urged before me that under sections 263 and 264, Criminal Procedure 
Code, no other record except the judgment and the register maintained under 
section 263 could be looked into as no other paper but those are the records in the 
case. In King-Emperor v. Maung Po Saw, 1, it is pointed. out that even if the Magistrates 


* Cr. R. C. No. 644 of 1943. 
(Cr. R._P. No. 595 of 1949). g RIst October, 1943. 


1, (1934) LL.R. 1g Rang. 225, 
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- had recorded the evidence, that could not be looked into unless it is embodied in the 
judgment. In Nagoor Kanni Nadura v. Sithu Naick}, also it is stated that the judgment 
in the case is the only record that can be looked into by the appellate Court and 
that the appellate Court could not base its decision on anything not contained in 
that judgment. In Chockalinga Pandaram, In re*, it is stated that even the cem- 
plainant’s sworn statement cannot be looked into. In the light of these rulings, 
I should think that the appellate Magistrate was wrong in having looked into the 
notes of evidence when the same was not embodied in the judgment. But I do not 
think it could be said that a complaint in the case is not part of the records. The 
complaint is a paper filed into Court by the party and the records referred to in 
section 264, Criminal Procedure Code, will be the record of proceedings in Court 
apart from the complaint. Viewed in this light the complaint can be looked into, 
and in the complaint P. W. 4’s name is not mentioned. 


The next question for consideration is whether this is a case in which I will be 
justified in interfering with the order of the appellate Magistrate acquitting the 
accused. ‘The case is a very trivial one, the injuries inflicted were very trivial. 
It is only a boy’s quarrel which parties thought it necessary to take to Court. 
That there have been ill-feelings between the two parties is clear from the evidence 
referred to in the judgment of the Bench Court. Even at noon on the day on 
which the occurrence is said to have taken place there was a quarrel. The fact 
that the neighbours were not attracted and they did not come is not a circumstance 
from which the Bench would be justified in finding that the evidence was false. So 
far as the second accused is concerned, I do not think he committed any offence, 
when all that he did was chastising the boy who raised dust which was interfering 
with the passers-by. Technically it would amount to an act done in the exercise 
of the right of private defence. The boy was causing injury to the passers-by of 
whom the second accused was one when he was raising a cloud of dust, and if he 
prevented the boy or chastised him and beat him I do not think it could be said he 
was committing any crime. With regard to the other accused, namely, the first 
accused, this is a case in which the benefit of the doubt should be given to him. 
There is the evidence of the defence witnesses that he was not there and if as stated 
by the prosecution he was so annoyed as to think it necessary to ask the second 
accused to fetch an axe, it is quite unlikely that no further injury would have been 
caused in spite of the fact that others interceded. 


In these circumstances I do not think I will be justified in interfering with 
the order of acquittal and accordingly dismiss the petition. 


V.P.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KrisHNASWAMI AYYANGAR AND MR. JUSTICE HORWILL. 
Sri Raja Velugoti Sarvagna Kumara Krishna Yachandra Bahadur 


Garu, Rajah of Venkatagiri and others .. Appellants* 
v. 
Sri Rajah Sobhanadri Appa Rao Bahadur, Zamindar Garu and 
another .. Respondents. 


Deed—Construction—Indemnity bond—Execution by third arty—Agreement to restore benefit received 
under sale executed for minor—Suit by minor avoiding sale and for mesne profits—Decree passed—Suit to enforce 
indemnity bond—Conditions for enforceability—Refund of mesne profits and costs—-Contract Act (IX of 1672), 
sections 65 and 125—Applicability—Limitation Act (IX of 1908), Article 97—Void alienation—Setting aside— 
Starting point of limitation. 

In October, 1910, the fourth defendant acting on behalf of his minor son executed a sale deed 
of certain property in favour of the father of the plaintiff. At the same time the maternal grandfather 
of the minor executed an indemnity bond in favour of the purchaser whereby he agreed as follows: 
“ If soon after the minor ceases to be a minor and becomes a major, a ratification kararnama is not 
caused to be executed and delivered to you, and if for any reason without consenting to the said 
sale, the minor raises disputes and loss is sustained by you thereby, and if you deliver possession 





1. (1926) 52 M.L.J. 32. 2, (1927) 55 M.L.J. 117. 
* Appeals Nos. 260 and 267 of 1941, 17th September, 1943, 
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to me of the said (property) . . . . Ishall refund the sum which you shall have given towards 
the sale consideration and if as regards the past profits for the said share, the minor should file a suit 
against you and obtain a decree, I myself shall after you transfer to me all the accounts that you may 
obtain in connection with the said past profits for taking steps against the said minor, in respect of the 
losses that may be sustained by you thereby, pay the decree amount relating to the said past profits.” 
The executant of the bond lived for four-years after the minor attained his majority and during that 
period the alienation was not disputed. Subsequently in 1922 he filed a suit against the plaintiff 
and his brother, their father being dead, for possession of the property and for mesne profits on the 
ground that the alienation was not binding on him, and that in any event the transaction was void 
because there had been fraud on the registration law, a small plot of land in another place having 
been included in the sale deed for the purpose of giving jurisdiction to the Sub-Registrar of that 
place to register the document. The suit was ultimately decreed and there was delivery of the property 
in December, 1937. In January, 1939, the plaintiff to whose share fell the suit debt in a partition 
with his brother, brought the present suit for recovery of the consideration for the sale'deed together 
with the mesne profits he had to pay, from defendants 1 to 3 who were the sons of the executant of 
the bond and from the guardian of ihe minor, the fourth defendant. The trial Court held that 
as the plaintiff had failed to restore possession to the defendants before the decree was passed, the 
terms of the first part of the indemnity bond had not been fulfilled and that he was therefore not 
entitled to receive from them the consideration for the sale. It however held that the second part 
of the indemnity bond which related to the profits and costs could be enforced, and gave a decree 
to the plaintiff in respect of the same. At the same time it held that the fourth defendant who received 
the consideration was bound under section 65 of the Contract Act to refund to the plaintiff the con- 
sideration together with interest from the date of suit. The defendants appealed and the plaintiff 
preferred a memorandum of cross-objections. . - 


Held, that the plaintiff was entitled to enforce the indemnity bond and recover the consideration 
as the executant had thereby undertaken to indemnify the plaintiff’s father if for any reason the minor 
should raise disputes and cause loss to the purchaser. And it could not be said that the contract 
was unenforceable because of the variation that a small piece of land in another village not intended 
to be conveyed was included in the sale deed for purposes of obtaining registration, especially when 
that fact was known to the executant of the bond. 


Held also, that the purchaser was not in a position to give effective possession after the suit by the 
minor was decreed, and consequently the failure to deliver possession to the executant was not a 
ground for refusing to pass a decree for payment of the consideration amount in terms of the indemnity 
bond. And the second part of the indemnity bond was independent of the covenant in the first - 
part and therefore plaintiff was entitled to the amount he had to pay as mesne profits and costs not- 
withstanding the fact that the purchaser had not delivered the land to the executant of the bond. 
In such a case the liability to pay costs is by virtue of section 125 of the Contract Act an implied term 
in the contract of indemnity. 


Held, further, that.the fourth defendant was liable to refund the money that he had received from 
the purchaser in the absence of a finding that the same had been used for the minor’s benefit, and 
it could not be said that the plaintiff was not entitled to relief simply because he was a party to the 
fraud on the registration law in getting the sale deed registered. And the suit was not barred by 
limitation as the cause of action under Article 97 of the Limitation Act arose only on the disturbance 
of the possession of the purchaser. : 

Appeals against the decrees of the Court of the Subordinate Judge of Nellore, 
dated 31st October, 1940 and passed in O. S. No. 12 of 1939. . 


P. V. Rajamannar and K. Subba Rao for Appellants in Appeal No. 260 of 1941 
and The Advocate-General (Sir A. Krishnaswami Aiyar), N- A. Krishna Aiyar, R. Rama- 
murtht Aiyar and P. S. Raghavarama Sastri for Appellants in Appeal No. 267 of 1941. 

P. Satyanarayana Rao and'R. Ramamoorthy Aiyar for Respondents in Appeals Nos. 
260 and 267 of 1941. 


The Judgment of the Court was delivered by 


Horwill, J. : Appeal No. 260 of 1941.—On the 14th October, 1910, the fourth 
defendant, on behalf of his minor son, executed a sale deed, Ex. B, in favour of. 
the father of the plaintiff, with regard to a one-fourth share of a Mokhasa village. 
The consideration was Rs. 27,302 ; and the reason for the sale was said to be that 
the land was situate some distance from the place where the minor and his father 
were living and so it was impossible to enjoy the land at a profit. As the plaintiff’s 
father had hesitated to purchase a minor’s property, the maternal grandfather 
of the minor, the then Maharajah of Venkatagiri, executed an indemnity bond 
on the 25th August, 1910, in favour of the plaintiff’s father, the terms of which will 
be considered in detail later. He agreed that if the minor failed to execute a ratifi- 
cation kararnama and the purchaser was disturbed in his enjoyment and he sustained ` 
. loss thereby and if he delivered the property to the Maharajah of Venkatagiri, 

- he would pay him the Rs. 27,302 paid for the one-fourth share in the village. He 
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also agreed upon, receiving a proper account, to indemnify the plaintiff’s father 
against any sum that he might have to pay as a result of any suit for mesne profits 
that the minor might bring against him. The sale deed was registered on the 14th 
February, 1911. The Maharajah of Venkatagiri lived for four years after the 
minor attained his majority, and during that time the son did not dispute the aliena- 
tion made by his father. In 1922, however, he filed O. S. No. 3 of 1922 in the Court 
of the Subordinate Judge of Bezwada against the present plaintiff and his brother 
(the plaintiffs father being then dead) for possession of this property and for mesne 
profits, on the ground that the alienation was not binding on him and that in any 
event the transaction was void because there had been fraud on the registration law, 
a small plot of land having been included in the sale deed in order to give juris- 
diction to the Sub-Registrar of Samalkot, whereas the suit land lay within the 
jurisdiction of the Sub-Registrar of Tiruvur. As the legal representatives 
of the late Maharajah of Venkatagiri (the father of the present defendants 1 to 3) 
and the fourth defendant were interested in the result of the litigation, they were 
added as parties. The father of defendants 1 to 3 filed a written statement raising 
various contentions, one of which was that the plaintiff had not fulfilled the condition 
in the indemnity bond that the land should be delivered to him. The SuLcrdinate 
Judge decreed the suit on the 20th September, 1924, on the ground that although 
the suit was barred by limitation if it be regarded as one to set aside an alienation 
by a guardian, the plaintiff was entitled to succeed, because there had been a fraud 
on the registration law and that the sale was therefore void ab initio. The matter 
was taken in appeal to the High Court, where it was held, on a consideration of 
the facts and the law on the subject, that there had been no fraud on the registration 
law and that the parties had intended that the small plot of land included in the 
sale deed should be conveyed also. The fourth defendaut’s son then appealed to 
the Privy Council and succeeded there, with the result that the decree of the High 
Court was set aside and the decree of the Subordinate Judge restored. There 
was delivery of the property in December, 1937, and on the 14th February, 1938, 
full satisfaction was recorded, the plaintiff having by then paid the fourth defendant’s 
son, the mesne profits decreed, together with costs. On the goth January, 1939, 
the plaintiff, to whose share fell the suit debt in a partition with his brother, brought 
the present suit for Rs. 53,737-5-10, being the consideration for the sale deed, together 
with mesne profits and costs paid to the fourth defendant’s son. The learned 
Subordinate Judge held that in view of the fact that the plaintiff had failed to 
restore possession to defendants 1 to 3 before the decree was passed, the terms of 
the first part of the indemnity bond had not been fulfilled and that he was not 
therefore entitled to receive from them the consideration for the sale. He however 
held that the second part of the indemnity bond, which related to the prcfits and 
costs, could be enforced, and accordingly gave a decree for the plaintiff against 
defendants 1 to 3 for Rs. 24,060-11-9. He found that the fourth defendant had 
received the consideration and that he was therefore bound under section 65 of the 
Contract Act to refund to the plaintiff the consideration, together with interest, 
from the date of suit. Defendants 1 to 3 have filed A. S. No. 2600f 1941 against 
the decree passed against them for Rs. 24,660-11-g9 ; and in that appeal the plaintiff 
has filéd a memorandum of cross-cbjections for the balance of his claim, contending 
that he had fulfilled the terms of the indemnity bond and that therefcre the Ccurt 
should have decreed to him the whole of the suit claim. ‘The fourth defendant 
has filed A. S. No. 267 of 1941, contending that he cannot be made lable for the 
act of his son, 


The first argument adduced on behalf of the defendants I to 3 is that the 
indemnity bond does not contemplate the contingency of the sale being found to be 
not binding on the minor because of a fraud on the registration law. The relevant 
portion of the bond is as follows : 

“I hereby agree that if, soon after the minor ceases to be a minor and becomes a major, a ratis 
fication Kurarn.ma is not caused to be executed and delivered to you, and if, for any reason, without 


consenting to the said sale, the minor Inuganti Venkatarama Rao Garu raises disputes, and loss is 
sustained by you thereby, and if you deliver possession to me of the one-fourth share in the said Soma. 


648 THE MADRAS LAW JOURNAL REPORTS. [1943 


varam village. . . . . I myself shall, as soon as the same are passed to me without having 
anything to do with the minor or his natural father and guardian, Inuganti Sooryaprakasa Rao Garu, 
and without raising any objection, refund the sum of Rs. 27,302. . . which you shall have given 
towards the sale consideration, and that, if, as regards” the past profits for the said share, the minor 
should file a suit against you and obtain a decree, I myself shall, ¿after you transfer to me all the 
accounts that you may obtain in connection with the said past profits for taking steps against the 
said minor, in respect of the losses that may be sustained by you thereby , pay the decree amount 
relating to the said past profits.” 

It is no doubt true that the parties did not contemplate the possibility of some 
other item of property being included which would render the registration of no 
effect ; but that would be no answer to a claim on the indemnity bond if the wording 
of that bond was such as to make the Maharajah of Venkatagiri liable. It will be 
seen that in the passage set out above, the Maharajah of Venkatagiri undertakes 
to indemnify the plaintiff’s father if for any reason, without accepting the sale, 
the minor Inuganti Venkatarama Rao Garu raises disputes. 

It is further contended that the contract is unenforceable because of a variation 
in the contract, the variation being that a square yard of vacant site in Vundoor 
village was included in the sale deed. In the first place, this plot was not in fact 
conveyed. It was included, as was held by the Privy Council, merely for the 
purpose of giving jurisdiction to the Samalkot Sub-Registrar, and it was not intended 
by the parties that the title to that small plot should pass. Secondly, although it 
is not denied that any departure by a creditor from his contract with a surety without 
the surety’s consent, which is obviously and without enquiry quite unsubstantial, 
would discharge a surety from liability, yet, even assuming that the Manarajah’s 
position is analogous to that of a surety, the inclusion of a square yard of a vacant 
site worth but a very few rupees is most unsubstantial when compared with the 
main property transferred, which was of the value of Rs. 27,302. Thirdly, if a 

erson undertakes to indemnify another against any loss resulting from a purchase 
of A property and the other purchases B property as well as A property, he would 
not be entitled to be indemnified against any loss that might result from the purchase 
of B property ; but there is no reason why he should lose his right to be indemnified 


for any loss that might result from the purchase of A property. ; 


Another ground on which the defendants 1 to 3 seek to escape liability is by 
pointing out that one of the terms of the indemnity bond is that the plaintiff’s 
father should deliver the land to the Maharajah of Venkatagiri, and that it was 
only after it had been delivered that he would have had a right to indemnification. 
That argument was accepted by the learned Subordinate Judge with regard to the 
claim against defendants 1 to 3 for the return of the purchase money; but the 
learned Subordinate Judge points out that the second part of.the indemnity bond 
is independent of the conditions in the passage set out above. With regard to 
mesne profits, the only conditions are that the minor should file a suit and obtain 
a decree and that the accounts showing what profits have been realised should be 
given to the “Maharajah. Those conditions have been fulfilled. There was an 
enquiry in the suit as to the quantum of mesne profits ; and the plaintiff is merely 
asking that the amount ascertained and paid to the minor should be repaid to him 


by defendants 1 to 3. 


A minor ground of appeal is with regard to costs. The learned advocate tor 
the defendants 1 to 3 argues that although the indemnification bond purports to 
indemnify against payment of mesne profits to the minor, it says nothing about 
costs. Liability to pay costs arises however out of section 125 of the Contract 
Act and is therefore an implied term of all contracts of indemnity. 


The main ground of attack by defendants 1 to 3 against the judgment of the 
lower Court is that the learned Subordinate Judge was wrong in holding that 
defendants 1 to 3 were liable, in view of the negligence of the plaintiff’s father in 
not having secured a valid sale deed properly registered. It is very doubtful whether 
a person to be indemnified against any contingency is under any obligation or 
duty to see that the document out of which the contract of indemnity arises is 
executed or registered in such a way as to render it unassailable ; but whatever 
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may be his duty when the indemnifier could not or did not take any part in the trans- 
action out of which the contract of indemnity arose, there can be no such duty 
when the indemnifier or his representative was present in person when the trans- 
action took place and raised no objection to it. The evidence of P. W. 1, which 
has not been refuted, is that at the time of the registration, one Kuppayya, a gumastha 
of the Maharajah of Venkatagiri, was present.’ Whether any representative of 
the Maharajah of Venkatagiri was present at the time of the execution of the contract 
of sale on the 14th October, 1910, is immaterial ; because the act which rendered 
the contract of sale void was the registration at Samalkot instead of at Tiruvur. 
Moreover, the duty of the plaintiff’s father was only to take reasonable care to 
avoid defects which could be reasonably foreseen. There can be no doubt that in 
1910 (the year of the sale) very few persons thought that the inclusion of a plot 
of land in order to give jurisdiction to a particular Sub-Registrar was a fraud on 
the registration law, even though it was not intended by the parties that that 
plot should be transferred. Harendralal Boy Chowdhuri v. Haridas Debit came rather 
as a surprise even in legal circles here ; and it could not reasonably be expected, 
therefore, that a layman, before this judgment was pronounced in 1914, would 
know that such an act was a fraud on the registration law and nullified the contract. 
The general feeling was that the purpose of registration was to authenticate a docu- 

ment and that if that were done, it would be of little consequence where the document 
“was registered. We are therefore unable to agree, even if we assume that the 
plaintiff’s father was under a duty to the Maharajah of Venkatagiri to exercise 
reasonable care, despite the fact that his agent was present at the registration, 
that the plaintiff’s father did not exercise such care as one might reasonably expect 
from a person in his position. 


Another reason for holding against the appellants on this ground is that it 
was not raised in their written statement, nor was any issue framed. The learned 
pleader for the defendants 1 to 3 in the lower Court undoubtedly raised the point 
in argument, and presumably the learned pleader for the plaintiff replied ; but if 
the question had been raised in the pleadings and in the issues, evidence could 
have been adduced by the parties in more detail as to the circumstances which led 
them to include this additional item, as to what was in their minds at the time, and 
as to what advice, if any, they had had as to the effect of the introduction of such 
a clause. For this reason alone the plea of defendants 1 to 3 on this point should 
not be heard. 


For the above reasons we find no cause to disagree with the learned Subordinate 
Judge in holding the defendants 1 to 3 liable for mesne profits and costs. 


Appeal No. 260-0f 1941 is therefore dismissed with the costs of the plaintiff. 


The Memorandum of cross-objections of the plaintiff relates to the consideration 
for the sale, which was disallowed by the learned Subordinate Judge on the ground 
that the plaintiff had not given possession to the Maharajah of Venkatagiri. There 
can be no doubt that delivery of the land to the Maharajah of Venkatagiri was a 
pre-requisite of the liability of the Maharajah of Venkatagiri to refund the purchase 
money, but the learned Subordinate Judge seems to read more into the indemnity 
bond than we are able to find. He says: 


“ The surrender of possession to the Maharajah contemplated by the parties, as almost a condition 
precedent to the payment of Rs. 27,302 must therefore be taken to be at a time when probably Ven- 
katarama Rao (the fourth defendant’s son), had not obtained a recognition of his rights in a Court 
of law and must obviously refer to a stage when, by reason of the influence and control which the 
late Maharajah had over Venkatarama Rao, he had, or thought he had, opportunities to bring 
pressure upon him to desist from the steps he was taking. What the parties apparently conteme 
plated was that the father of plaintiff should be paid back what he had paid by way of sale price 
on his giving back the land the moment a dispute was raised by Venkatarama Rao.” ' 


The learned Subordinate Judge came to this conclusion, not by reason of any evidence 
to that effect, but on the terms of the bond itself. The bond does show that the 
execution of a ratification kararnama was contemplated as soon as the minor attained 
majority ; but the other conditions relating to disputes raised by the minor, loss 
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to be sustained, and delivery back to the Maharajah of Venkatagiri, are not 
governed by the word ““soon,” which refers only to the ratification kararnama. 
We also think that if one reads the bond as a whole, a suit for possession and mesne 
profits against the plaintiff’s father was contemplated. Moreover, there is no evi- 
dence at all that there was any dispute prior to the filing of the suit ; and the only 
person who could contest the suit was the plaintiff ; and he was defending the suit 
not. only in his own interests but in the interests of the fourth defendant and of the 
defendants 1 to 3. The Maharajah of Venkatagiri had undoubted influence with 
his grandson, the minor ; and it is significant that as long as the Maharajah lived 
and for sometime afterwards the minor took no steps to repudiate the sale. He 
presumably brought his suit in 1922, because the father of defendants 1 to 3 did 
not possess the influence over him that his father did. In his written siatement 
filed in O. S. No. 3 of 1922, there was no contention that the delivery should have 
been before the suit or even before the decree. The third defendant, who was 
managing the family affairs, said in his written statement, 

.  “ This defendant states that the document alleged to have been executed by his father and relied 
on by the first defendant provides that this defendant is liable to make good the consideration only 
on the first defendant (the present plaintiff) putting this defendant in possession of the properties.” 
He did not say that the present plaintiff was not thereafter at liberty to give possession. 
The plaintiff offered to put the father of defendants 1 to 3 in possession as soon as 
the Subordinate Judge had decided the suit against him, though he added that 
in the event of his being successful in the High Court he would demand possession 
back again; and he again offered to put the father of defendants 1 to 3 into pos- 
session when he knew what the decision of the Privy Council was to be. It is argued 
that any possession that the plaintiff could give after the decree was passed would 
not be ‘‘ effective ” possession and that what was contemplated in the indemnity 
bond was ‘‘effective’ possession. The father of defendants 1 to 3 could 
not however in any event have had effective possession if there was any substance 
in any dispute that the minor might raise. Even the Maharajah could not have 
retained the land if the ex-minor had had a right to demand it. That was parti- 
cularly so when the dispute arose only with the filing of the suit. Any possession 
that the plaintiff may have given to the father of defendants 1 to 3 during the pendency 
of the suit in the trial Court would not have put defendants 1 to 3 into any more 
effective possession than if it had been given after the decrec. If the father of 
defendants 1 to 3 were in any position to exercise any influence or control over the 
fourth defendant’s son, he could have exercised it just as effectively whether he 
obtained possession during the suit or afterwards. We consider that although the 
plaintiff could have offered to return the property a little earlier than he did, he 
did comply with the terms of the indemnity bond as far as lay within his power and 
that he is therefore entitled to be reimbursed of the sum paid by him as consideration 
for the sale, which the Maharajah of Venkatagiri had promised to pay upon the 
fulfilling of the conditions in the indemnity bond. 


We therefore allow the Memorandum of cross-objections with costs in both 
Courts and decree the suit against tne defendants 1 to 3 for the full suit amount. 


Appeal No. 267 of 1941.—The learned Advocate-General has been at some 
pains to satisfy us that when an alienation made by a guardian on behalf of a minor 
is set aside, no liability is thereby cast on the guardian, in the absence of an express 
covenant by him to make good any loss that may result from a repudiation of the 
contract by the minor. The ground however on which the plaintiff seeks to make 
the fourth defendant liable is that he received the consideration and that under 
section 65 of the Gontract Act he is liable to refund any advantage that accrued to 
him as a result of the transaction which was subsequently declared void. There 
can be no doubt that the receipt of money is an advantage to the person who receives 
it; but the learned Advocate-General argues that as, according to the evidence of 
P. W. 1, he handed on the money to the Maharajah of Venkatagiri, he did not 
receive any advantage from the passing of the money. Ifthe fourth defendant either 
utilised the money himself for the advantage of the minor or handed it on to the 
Maharajah of Venkatagiri, who utilised the money for the advantage of the minor 
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he would not be liable, but if that was not the case, then the fourth defendant 
could not be heard to say thathe received no advantage because, almost immediately, 
he gave up that advantage by passing on the money to the Maharajah of Venkatagiri. 
There is no evidence that the fourth defendant gave the money to the Maharajah of 
Venkatagiri to be used for the benefit -f the minor, and it is idle to speculate, in the 
absence of evidence, on the purpose for which he gave the money to the Maharajah. 
We do not know whether it was given to him with absolute discretion to usc it as he 
pleased, or whether the money was paid conditionally or whether the money was 
merely kept with the Maharajah of Venkatagiri and could be recalled by the 
fourth defendant whenever he chose, or whether the fourth defendant paid over the 
money for his own purposes. There is some evidence of a vague nature that the 
minor was then living with the Maharajah of Venkatagiri ; because the fourth 
defendant had married a second wife ; but that would not indicate that the Maha- 
rajah of Venkatagiri, whom one would expect to have been able and willing to 
maintain the boy, needed the large sum of Rs. 27,000 odd for some unknown but 
necessary purpose. We do not think that the fact that the indemnity bond was 
executed by the Maharajah of Venkatagiri is an indication that he received the 
money either for his own purposes or for some purpose beneficial to the minor. 
It is true that the finding in the case which went to the Privy Council that the 
minor did not receive any benefit is not binding between two defendants, but 
there is no reason at all to think on the evidence in this case that the money was 
so used. Even though the Maharajah may have been looking after the boy, there 
is no evidence that he became the guardian de facto of his property. In the absence 
of evidence to the contrary, we must presume that the fourth defendant continued 
to look after the boy’s property. 

The learned advocate for the fourth defendant argues that if this matter is to be 


decided on the question as to the disposal of the money, his client should be examined. 
* X : ae $ $ ok x 


[His Lordship proceeded to deal with the evidence and concluded.] 

We are not therefore prepared to accede to the fourth defendant’s request to 
examine himself now. 

In the absence of a finding that the money was given to the Maharajah for the 
minor’s benefit, we consider that the fourth defendant would be liable to refund the 
money that he had received from the plaintiff’s father. It has been argued that the 
onus lay on the plaintiff to prove that the fourth defendant had received the benefit. 
That.may be so; but the circumstance that the fourth defendant received the 
money and has not asserted at any time that he used it for the minor’s benefit (he 
does not even now pretend that he did) would shift the onus on tohin: to prove 
that he received no advantage from the money that was given to him. The fact 
that he passed the money on to the Maharajah of Venkatagiri would notabsolve him 
from liability. His contention that he was a mere name-lender and that the trans- 
action of sale was really between the plaintiff’s father and the late Maharajah of 
Venkatagiri has not been proved. 

The second point taken by the fourth defendant is that in view of the fact that 
the plaintiff’s father committed a fraud onthe registration law, the plaintiff is not 
entitled to rely on his fraud and claim the money back again. In fact, as we have 
already stated, there was no fraud. All the parties acted in perfect goed faith, not 
believing that what they did was wrong, either ethically or legally. The learned 
advocate for the fourth defendant quotes Venkataswami v. Venkatasubbayya1, as a case 
in which fraud on the registration law was regarded in the same light as any other 
fraud. There, the learned Judges were considering a case in which the plaintiff 
was seeking to avoid his own contract by alleging that he and the defendant had 
committed a fraud on the registration law, and thereby seeking to recover pos- 
session from the defendant. The learned Judges held that he was not entitled to 
plead his own fraud as a ground for the recovery of the property. It is said that 





7 1. (1931) 65 M.L.J. 77 : LL.R. 55 Mad. 507. 
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in this case, too, the plaintiff relies on his own fraud and is, in fact, asking for the 
return of the purchase money from the fourth defendant on the ground that his 
purchase from that defendant is void on account ofa fraud on the registration law. 
That however is not the ground of the plaintiff’s claim. He at no time said that he 
was not entitled to possession because he had committed a fraud on the registration 
law. His case has always been the reverse. He has come to Court seeking the 
return of the purchase money, because as a result of the Privy Council decision 
he has heen compelled to give back possession of the property to the fourth 
defendant’s son. 


Another ground of appeal urged on behalf of the fourth defendant is one of 
limitation. It is argued that the agreement was discovered to be void when the 
fourth defendant’s son filed O. S. No. 3 of 1922 on the file of the Subordinate Judge 
of Bezwada. We cannot accept that contention. An allegation is not the same 
thing as a discovery. If the transaction was obviously void and all that was needed 
was that some person should draw the attention of the plaintiff to the plain fact 
which invalidated the contract, then it might be said that the discovery was made 
when the defect was pointed out ; but such was certainly not the case here. It is ` 
true that the Subordinate Judge found that some of the contentions of the fourth 
defendant were justified, but that would not conclude the matter. TheHigh Court 
held that the contract was valid. If the dispute had not been taken to the Privy 
Council and the judgment of the High Court had been final, could it have been 
said that there was a void contract, that the plaintiff had discovered it to be void on 
the4th December, 1921, when thefourthdefendant’s son filed his suit ? In view of the 
difference of opinion possible on the point raised in the suit, it cannot be said that 
the invalidity of the sale had been discovered until the highest Tribunal had adjudi- 
cated on the matter and given a finding that was final and conclusive between the 
parties, 

In connection with this question of limitation, it has been suggested that the 
proper article of the Limitation Act to apply is Article 62 “for money payable by 
the defendant to the plaintiff for money received by the defendant for the plaintiff’s 
use.” It is difficult to see how, at the time the money was given to the fourth defend- 
ant, it was paid to him for the plaintiff’s use. The Article which has been generally 
applied to cases of this nature is Article 97 : 

“For money paid upon an existing consideration which afterwards fails.” 

That is the proper article to apply with regard to voidable transactions is not 
disputed ; but it is urged that it cannot properly be applied to cases where the 
contract was void ab initio. On the face of it, there is nothing in the wording of 
Article 97 which would enable any distinction to be drawn between a void transaction 
and a voidable one. It is permissible to speak of consideration for a contract even 
when under law it is void. There are several sections of the Contract Act—of which 
sections 24,30 and 36 maybe mentioned as examples—of agreements with considera- 
tion which for one reason or another are void. If there was consideration for the 
original contract, then that consideration continued as long as one party was in 
enjoyment of the money and the other of the land. It was only when the plaintiff 
was dispossessed in December, 1937, that consideration failed. The learned advocate 
for the fourth defendant relies on Hanuman Kamat v. Hanuman Mandur? and Fuscurn 
Boid v. Pirthichand Lal Chowdhury? as indicating that in the case of void contracts 
consideration fails on the date of the contract. Those decisions of the Privy Council 
have always been interpreted by this Court as having reference to void contracts 
in which possession was not given. None of the decisions quoted before us has 
actually dealt with a void contract in which possession had been given. Hanuman 
Kamat v. Hanuman Mandur! was explained in Narasingh Shivbaksh v. Pachu Rambakas3 
and its application limited to void contracts in which possession was not given, 
The same may be said of Sankara Variar v. Ummer* in which Subbarayan v. Rajagopalan® 


1. (1891) L.R. 18 L.A. 158: LL.R. 19 Cal. 3. r979) I.L.R. 37 Bom. 538. 

123 (P.C.). 4. (1922) 43 M.L.J. 721 ; I.L.R. 46 Mad. 40. 
2. (1918) 36 M.L.J. 557: L.R. 46 LA, 52: 5. (1915) LL.R. 38 Mad. 887. 
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a judgment of Seshagiri Ayyar, J., was referred to with approval. In this last 
case, Seshagiri Ayyar, J., classifies this type of case under three heads : 

“ (a) Where from the inception the vendor had no title to convey and the vendee had not been 

put in possession of the property ; (b) where the sale is only voidable on the objection of third parties 
and possession is taken under the voidable sale ; and (c) where though the title is known to be imper- 
fect, the contract is in part carried out by giving possession of the properties.” 
It is under the third classification that the present case falls, and with regard to that 
class the learned Judge said, “In the third class of cases also it is said that the cause 
of action will arise only on the disturbance of possession.” Although, therefore, 
there is no direct authority in support of the lower Court’s finding that the suit may 
be filed within three years of dispossession, the reasoning in Subbaraya v. Rajagopala* 
Sankara Variar v. Ummer? and Narasingh Shivbaksh v. Pachu Rambakas® 
would apply equally to void transactions in which possession had passed as to 
voidable transactions. The decree of the Privy Council was on the 31st’ January, 
1936, and the plaintiff was dispossessed in December, 1937. As the suit was filed 
on the goth January, 1939, it is within time. 

It has been pointed out that the plaintiff asked for relief against the fourth 
defendant only in the alternative, in case he was not given relief against defendants 
1 to 3. This point would have been irrelevant if the memorandum of cross-objec- 
tions to A. S. No. 260 of 1941 had been dismissed. In view of our finding in A. S. 
No. 260 of 1941, the whole of the decree amount will be recoverable from defendants 
1 to 3. If, therefore, the fourth defendant is made liable only in the alternative, 
nothing will now be due from him ; and the appeal has therefore to be allowed. 
As, however, the appellant has failed on allthe principal points raised by him in his 
appeal and has succeeded only because of the plaintiff’s success in A. S. No. 260 of 
194.1 the appellant must pay the costs of the respondent in this appeal. 


B.V.V. A, S. No. 260 of 1941 dismissed. 
Memo. of Objections allowed. 
| A. S. No. 267 of 1941 allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice SOMAYYA. 





Chinnasami Battar .. Appellant™ 
v. 
M. L. Ramaswami Pillai .. Respondent. 


Co-owners—Suit for share of rents collected—Liability for interest—Starting point— Whether date of collection 
or date of suit or date of final decree. 

Where the plaintiff and the defendant were co-owners and the defendant as a resident of the 
village was allowed to collect the rents, pay the revenue to Government and incur all expenses relating 
to collection of rent, snd in a suit for the plaintiff’s share of the collections made a preliminary decree 
was passed and the Court allowed interest on the amount from the dates of collection on the sum 
due to the plaintiff, 

Held, that interest from the date of suit alone ought to be allowed. 

Lala Hakim Rai v, Lala Ganga Ram, (1943) 1 M.L.J. 16 (P.C.), applied. 

Yasobadra Nainar v. Samanthabadran, (1935) 70 M.L.J. 311 : 1.L.R. 59 Mad. 154 and Ramachandrap- 
fa v. Narayanapfa, (1939) M.W.N. 927, considered. 


Appeal against the decree of the Court of the Subordinate Judge of Madura 
dated 4th July, 1942, and passed in A. S. No. 140 of 1941, preferred against the 
decree of the Court of the District Munsiff of Madura Taluk at Madura, dated 18th 
April, 1941, and passed in O. S. No. 216 of 1940. 

V. Meenakshisundaram for Appellant. 

R. Ramasubbu Atyar for Respondent. 

The Court delivered the following 

JupcmenT.—The defendant-appellant pleads non-liability for interest in respect 
of the sums found due to the plaintiff. The plaintiff and the defendant were co- 
owners. The defendant as a resident of the village was allowed to collect the rents, 
etc., due from the ryots, to pay the poruppu or jodi due to the Government, to 
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incur various expenses relating to the collection and to pay the plaintiff his share of 
the income. A preliminary decree was passed, accounts were taken, various 
disputes were settled and the amount finally arrived at was Rs. 578-1-4 available 
for the plaintiff’s share. The lower Courts have granted interest from the dates of 
the collections on the above sum due to the plaintiff’s share. In doing so, the lower 
appellate Court has relied on a decision of the Allahabad High Court in Abdul 
Jalil v. Mohamed Abdul Salami. That decision has been considered by this Court 
in Yasobadra Nainar v. Samanthabadran?.. As Stone and Varadachariar, JJ., pointed 
out on pages 156 and 167, the decision of the Allahabad High Court proceeded 
on the assumption that the co-sharer in question who was made to pay interest was 
liable to hand over to the other co-sharers their shares at a given date. ‘There is no 
doubt that if the money due to the plaintiff’s share was to be paid over on a fixed 
date, then under the Interest Act interest would be payable from that date. Apart 
from such a consideration the Madras High Court has taken the view that no 
interest can be granted on equitable grounds and the position of co-owners has 
been dealt with in Ramachandrappa v. Narayanappa*. There after a division in status 
and after the division of some properties the person who was till then the manager 
continued to collect the outstandings due to the joint family which had come to an 
end. He did not bring all the collections into the accounts kept by him and it 
would appear that after a reference to arbitration and division of some of the im- 
movable properties, a suit was filed by a junior member of the family for partition 
of the other properties and for taking an account of the monies collected by the 
defendant. A receiver was appointed by the Court to collect the outstandings yet 
uncollected and in spite of the receiver’s appointment the defendant went on making 
collections. There was an order of Court directing the defendant to pay into 
Court the plaintiff’s share of the money'collected by him. Even that was not done. 
The suit was pending for a long time and the amount due to the plaintiff 
was ascertained some years after the institution of the suit. The question 
was whether the plaintiff was entitled to interest from the date of the collections 
or at any rate from the date of the suit. The learned Judges pointed out that in 
the case of co-owners there was no liability to pay interest from the dates of collections. 
They even refused interest from the date of suit and held that it was only where the 
defendant was guilty of fraud he could be made to pay interest from the date of suit. 
We are not concerned with the question whether on the facts they came to a correct 
conclusion that fraud was not made out or with the view expressed that the only 
remedy of the plaintiff for the defendant’s disobedience of the Court’s order directing 
him to pay plaintiff’s share into Court was to proceed by way of contempt but the 
learned Judges definitely ruled that no interest could be granted prior to the date 
of the final decree. It has been brought to my notice that in a later decision the 
Judicial Committee held in Lala Hakim Rai v. Lala Ganga Ramt, that in the case of 
a dissolved partnership the plaintiff was entitled to interest from the date of suit. 
They distinguished the earlier decision of theirs reported in Suleman v. Abdul Latif”, 
on the ground that the earlier case related to a case of a going partnership and not to 
a case of a dissolved partnership. I am of opinion that the decision in Lala Hakim 
Rai v. Lala Ganga Ram* ought to be applied to the case of co-owners and that interest 
from the date of suit ought to be allowed. It is clear that the grant of interest prior 
to the date of suit is indefensible. 

The objection that junior vakil’s fees ought not to be allowed has no force seeing 
that the valuation given in the plaint was above Rs. 1,000. In the result, the decrees 
of the lower Courts are modified by substituting Rs. 578-1-4 for principal and by 
granting interest at six per cent. per annum from the date of plaint. The order 
of the trial Court as to costs will stand but in the lower appellate Court and in this 
Court each party will bear his own costs. Leaye to appeal is refused. ` 

K.C. —— Decree modified. 


1. A.I.R. 1932 All. 505. 4. (1943) 1 M.L.J. 16 (P.C.). 
2. (1935) 70 M.L.J. 311: ILL.R. 59 Mad. 5. (1930) P9 M.L.J. 121: L.R. 57 LA. 245: 
2 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 


 Ravalapalli Venkatrayudu and others .. Appellants” 
v. 
Alapati Narasimham and another .. Respondents. 


Provincial Insolvency Act (V of 1920), sections 37 and 43—Annulment of adjudication—Vesting order in 
favour of Official Receiver—Creditors filing claims subsequently—Power of Court to admit claims. 


The first respondent was adjudicated an insolvent and his adjudication was finally annulled 
under section 43, Provincial Insolvency Act, for failing to apply for discharge. As part of the order 
of annulment a vesting order was made in favour of the Official Receiver under section 37 of the 
Act. Subsequently certain creditors claimed that they should be paid the amounts due to them, 
and the Official Receiver after investigating the matter admitted the claims. The insolvent then 
approached the Court and sought an order restraining the Official Receiver from paying the amounts 
to the creditors. It was contended that after the annulment the appointee under section 37 had 
no right to receive fresh proofs or to admit any claim of any person who had not already proved 
his claim in the insolvency. 

Held, that the Court when passing the order under section 37, Provincial Insolvency Act, retained 
control over the property of the debtor to the extent required to see that the distribution of the assets 
was made fairly between the several creditors, and that it was open to the Court to recognise the 
claims of the creditors put forward subsequently. 


The question whether an appointee under section 37 can receive proof from creditors and investi- 
gate claims not decided. 


Veerayya v. Srinivasa Rao, (1935) 69 M.L.J. 364: I.L.R. 58 Mad. go8 (F.B.) and Official Receiver, 
Guntur v, Secretary of State for India, (1935) 69 M.L.J. 856: I.L.R. 58 Mad. 1014, relied on, 

Appeal against the appellate order of the District Court of Guntur, dated 
28th day of September, 1942, and made in C. M. A. No. 14 of 1942, preferred 
against the order of the Court of the Subordinate Judge of Tenali dated gth December, 
194.1, and made in I. A. No. 764 of 1941 in I. P. No. 122 of 1932. 


K. Kotayya for Appellants. 
Ch. Raghava Rao for Respondents. 
The Court delivered the following 


JUDGMENT.—The question in this case, is, in my opinion, really concluded by 
the decision of the Full Bench in Veerayya v. Srinivasa Rao! and by the later decision 
reported in the same volume in Official Receiver, Guntur v. Secretary of State for India®. 
The first respondent Alapati Narasimham was adjudicated an insolvent and his 
adjudication was finally annulled under section 43 of the Provincial Insolvency 
Act for failing to apply for discharge. It would appear that he was granted time 
on several occasions and that finally for the reason that he did not apply for discharge 
within the time granted, his adjudication was annulled on the rst November, 1938. 
As part of the same order there was a vesting order passed under section 37 of the Act. 
The Official Receiver of the District who is the second respondent before me was 
appointed under section 37. Subsequently, the three appellants in this appeal 
alleging that they are the creditors of the first respondent claimed that they should 
also be paid the amounts dueto them. They approached the Official Receiver 
who is the appointee under section 37 and tendered proof. Their claim was investi- 
gated by the Official Receiver and he admitted their claims. At that stage the 
first respondent (the insolvent) approached the Subordinate Judge and sought an 
order restraining the Official Receiver from paying the amounts due to the three 
appellants. The view that is put forward which has evidently been accepted by the 
two lower Courts is that after the annulment of the adjudication, the Official 
Receiver (the appointee under section 37) has no right to receive fresh proofs or to 
admit any claim of any person who had not already proved his claim in the insolveucy. 
This, in my opinion, is clearly set at rest by the decision of the Full Bench in Veerapya 
v. Srinivasa Raol. King, J., who delivered the leading judgment in that case said 
this on page 924: 





* A, A. A. O. No. 35 of 1943. 17th September, 1943. 
1. (1935) 69 M.L.J. 364: I.L.R. 58 Mad. 2. -(1935) 69 M.L.J. 856: LLR. 58 Mad: 
B (F.B.). 


go 1014. 
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‘The whole significance. of the Court’s action in vesting the insolvent’s property in some one 
else seems to us to be that the Court is intended to preserve its control over that property, just as a 
similar control is always retained when a receiver is appointed to administer the property which 
is the subject-matter of a suit.. . . . We, therefore, think that the Insolvency Court retains full power 
to give directions under section 37 as to the realization and disposal of the debtor’s assets. That : 
power should not, of course, be used arbitrarily, but should be used in the interests not of this or 
that individual creditor, but of the whole body of creditors, which means in other words that the 
only proper order for the Court to pass is that the appointee should continue to realise and distribute 
the d Da property in accordance with the provisions of the Insolvency Act.” 
In the later decision reported in the same volume, Official Receiver, Guntur v. Secretary 
of State for Indiat, Beasley, C. J., makes the following remarks on page 1019: 


“ But in the opinion of the Full Bench the legal effect of the vesting order will be different from 

the legal effect of the reversion of the property to the debtor. The whole significance of the Court’s 
action in vesting the debtor’s property in some one else is that the Court is entitled to preserve its 
control over that property just as a similar control is always retained when a receiver is appointed 
to administer the property which is the subject-matter of a suit. In the opinion of the Full Bench, 
the Insolvency Court retains full power to give directions under section 37 as to the realisation and 
disposal of the debtor’s assets and that power should not, of course, be used arbitrarily but should 
be used in the interests not of this or that individual creditor but the whole body of creditors which 
means, in other words, that the only proper order of the Court to pass is that the appointee should 
continue to realise and distribute the debtor’s property in accordance with the provisions of the 
Insolvency Act.” 
Then the learned Judge dealt with an argument addressed to him that it is only 
those who would be entitled to the distribution under the provisions of the Insolvency 
Act that could be paid later on by the appointee under section 37. Dealing with 
that argument it was pointed out that there was no indication by the Legislature 
as to who are all the creditors that were entitled to be paid under section 37 and 
the conclusion was that the Crown whose debt came into existence subsequent to 
the annulment was entitled to put forward its claim before the trustee under sec- 
tion 37 and to be paid in accordance with the rule that the Crown is entitled to 
priority over all other creditors. ‘These decisions clearly lay down that the Court 
when passing the order under section 37 retains control over the property of the 
debtor to the extent required to see that the distribution of the assets is made fairly 
between all the creditors of the insolvent. If the claim of the person whose debt 
came into existence subsequent to the annulment was really to be entertained, 
I fail to see how the rights of persons who were creditors even before the insolvency 
commenced can be refused to be entertained by the Court. The case before me 
seems to be analogous to that dealt with by the learned Judges, in Official Receiver, 
Guntur v. Secretary of State for Indiat. ‘There are other questions to be dealt with by 
the lower Court such as the plea of limitation. Ifthe debt of the appellants was 
alive on the date when the insolvency petition was filed whether it is kept alive 
without anything more or whether they are entitled merely to a deduction of time 
under section 78 of the Provincial Insolvency Act of the period between the date 
of the presentation of the insolvency petition and the date of the annulment has 
to be considered. Ifthe truth of the debt or of the amount of the debt is denied, the 
Court will have to go into the question whether the debt is true and to what extent. 
I do not wish to go into the question whether the appointee under section 37 can 
receive proof from creditors and investigate it or whether it is the Court that has 
got to doit. In this case seeing that the moneys have not yet been distributed and 
the administration by the Official Receiver even under the Insolvency Act is subject 
to an appeal to the Court, I think it is better that the Court itself deals with all 
questions relating to the claims of these appellants. 

The orders of both the lower Courts are set aside and I remand the matter 
to the trial Court with directions to proceed according to law in the light of the 
observations made above. ‘The appellants will have their costs in all the Courts 
from the assets of the first respondent in the hands of the second respondent and 
the further costs will abide the result. 


Leave refused. 
B.V.V. ; amanate ~. Case, remanded. 


~ 





t. (1935) 69 M.L.J. 856; I.L.R. 58 Mad. 1014. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. ` ` pei A 


Mummina Demudu and others .. Appellanis* 
ar ia 
Datla Papayyaraju Garu by his Muktyar Putrevu Ramalinga- 
swami and others .. Respondents, 


Madras Estates Land Act (I of 1908), section 8 (5)—Scope and nature of the exception contained in— 
Intention of the legislature. 

Sub-section (5) to section 6 of the Madras Estates Land Act as amended by Act XVIII of 1936 
was intended to be an exception to the general rule enunciated in section 6 of the Act and to defer 
for a ‘period of twelve years from the commencement of the Act the application of section 6 under 
certain circumstances. When section 8 (5) refers to the tenant acquiring occupancy right during the 
period between the passing of the final decree and the commencement of the Act it refers to an 
acquisition of occupancy rights otherwise than under the Act. The legislature must have intended 
by this sub-rule to except from the general operation of section 6 all cases where the landholder had 
obtained a decree prior to the 1st November, 1933, unless the tenant subsequent to the passing of the 
final decree had acquired occupancy right independently of the Act. Hence the mere fact that the 
tenant was in possession on the 3oth of June, 1934, in the circumstances of the case, would not save 
him from the application of section 8 (5) of the Act. 

Appeal against the order of the Court of the Subordinate Judge of Vizagapatam, 
dated 8th September, 1942, and made in A. S. No. 1 of 1942 (A. S. No. 21 of 1941, 
District Court, Vizagapatam) preferred against the decree of the Court of the 


District Munsiff of Yellamanchili in O. S. No. 177 of 1936. 
P. Satyanarayana Rao and E. Venkatesam for Appellants. 
K. Venkatarama Raju for Respondents. l 
The Court delivered the following 
Jupcment.—The plaintiff broughta suit, O. S. No. 177 of 1936 on the file 
of the District Munsiff of Yellamanchili, for ejectment against 13 defendants. The 
land from which the plaintiff seeks to eject the defendants is assumed for the purpose 
of argument to be an estate by virtue of Act XVIII of 1936.:According to section 6 cf 
the Madras Estates Land Act as now amended, all tenants in occupation on the goth 
June, 1934, would acquire occupancy rights. Various issues were framed ; but 
there has been no finding except with regard to one of them. The District Munsiff 
dismissed the suit on the ground that according to the plaint, defendants 5 to 13 
were in possession on that crucial date (goth-June, 1934) and that therefore they 
“had acquired occupancy rights and the plaintiff would not be entitled to pessession. 
The appellate Court held otherwise ; because section 8 (5) contains an exception 
io the general rule enunciated in section 6, sub-section 5 of section 8, having been 
introduced by Act XVIII of 1936. It is to the effect that in the case where a 
landholder has obtained a final decree prior to the 1st November, 1933, by which 
it has been declared that the tenant did not have occupancy right and that he has 
not acquired occupancy right subsequently, then for a period of twelve years from 
“the commencement of the Act, the landlord will have the right of admitting any 
person to the possession of such land on such terms as may be agreed upon between 
-him and that person. H 
A first reading of section 8 (5) would seem to make it clear that this sub-section 
was intended to be an exception to the general rule enunciated in section 6 and 
to defer for a period of twelve years from the commencement of the Act thé appli- 
cation of section 6 under certain circumstances. Mr. Satyanarayana Rao, however, 
seeks to limit the application of section 8 (5) by pointing out that.whereas “the 
commencement of the Act” in section 6 is to be construed as meaning the goth 
June, 1934, there is no such expression in section 8 (5) ; so that in section 8 (5) 
“the commencement of the Act” means what it literally says, and. that would be 
the gist October, 1936. It is therefore argued that a tenant in possession on the 
goth June, 1934, acquired occupancy rights on that date ; so that by the date :of 
the commencement of the Act he had acquired occupancy rights which fact would 
save the defendants.from the application of section 8 (5)... That-sub-section-runs : 


"stu ' 





vÀ. A. O. No. 69 of 1943. -E ‘rth Octobe, i9 43. 
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“Tf before the first day of November, 1933, the landholder has obtained in respect of any land 
inan estate, . . . . a final decree or order of a competent Civil Court establishing that the 
tenant has no occupancy right in such land, and no tenant has acquired any occupancy right in 
such land before the commencement of the Madras Estates Land (Third Amendment) Act, 1936, 
the landholder shall . .-. . have the right, notwithstanding anything contained in this Act, 
‘for a period of twelve years from the commencement of the Madras Estates Land (Third Amendment) 

Act, 1936, of admitting any person to the possession of such land on such terms as may be agreed 
upon between them.”’ 
There seems to me no doubt when the legislature spoke of the tenant acquiring 
occupancy right during the period between the passing of the final decree and the 
commencement of the Act they were referring to an acquisition of occupancy right 
otherwise than under the Act. To construe this sub-section otherwise would mean 
that the acquisition or otherwise of occupancy right would depend upon the mere 
chance whether the landlord after obtaining a final decree and getting delivery of 
the land and evicting the tenant, chose to let the land lie waste or cultivate it himself 
or lease it out to a tenant. This sub-section certainly ought not to be construed 
so as to make it apply only to the third of these classes and thereby to draw an 
artificial distinction between that class and the other two classes. The legislature 
must have intended by this sub-rule to except from the general operation of section 6 
all cases where the landholder had obtained a decree prior to the 1st November, 
1933, unless the tenant subsequent to the passing of the final decree had acquired 
occupancy right independently of the Act. 


The appeal is dismissed with costs of the first respondent. 
V.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 
Duruvasula Venkatasubba Rao .. Petitioner. * 


The Essential Services ( Maintenance) Ordinance (XI of 1941), sections 5 (b) and 7 (1) and Amending Ordi- 
nance (XXVI of 1942), Explanation 2 to section 5—Abandonment of ak ge A apa of Pha inten 
followed up by leaving the place of employment without waiting for the acceptance of resignation. 

An Assistant Public Prosecutor sent in his resignation as a protest against what he called ““the 
repressive policy” of the Government. Thereafter he did nothing in connection with his office and 
went away from the District in which he was employed. Though arrangements had been made for 
relieving him from the conduct of pending cases, no orders had been passed accepting his resigna- 
tion. On the question whether his conduct amounted to abandonment of employment, 

Held, that the express statement in his letter of resignation as to the ose for which he 
tendering his resignation coupled with the fact that he did not wait in the District to receive Beles 
on his letter went to indicate that he wanted to abandon his employment immediately and did act 
as if he had abandoned it. The mere fact that he was relieved from the work of conducting the few 
pending cases could not be reasonably taken to indicate that his resignation was accepted ; it was a 
clear case of abandonment of employment punishable under section 5 (6) read with section 7 (1) of 
the Essential Services (Maintenance) Ordinance of 1941 read with Explanation 2 to section 5 of the 
Amending Ordinance (XXVI of 1942). 


Petition under sections 435 and 439 of the Criminal Procedure Code, 1898 
praying that the High Court will be pleased to revise the judgment of the Court of 
Session of the East Godavari Division at Rajahmundry dated 6th April, 1943 
and made in G. A. No. 21 of 1943 preferred against the judgment of the Court of 
the Sub-Divisional Magistrate of Rajahmundry in C. C. No. 106 of 1942. 

A. S. Sivakaminathan for Petitioner. 

The Public Prosecutor (V. L. Eihiraj) for the Crown. 

The Court made the following 


Orper.— This is a petition to revise the order of the Sessions Tudge of 
Godavari confirming the conviction and sentence passed upon kaka aa o 
-an offence punishable under section 5 (b) read with section 7 (1) of Ordinance XI 
Of 1941 read with Explanation 2 to section 5 of the Amending Ordinance XXVI 


1942. He was sentenced to rigorous imprisonment for six months and a fine of 
fi 8. 300. 


#(Cr. R. C. No. 323 of 1943. ` , 
| Cr. R. P. No. 288 of eae: -22nd October, 1943. 


II}. VENKATASUBBA RAO, Ín re. 659 


The petitioner was appointed as an Assistant Public Prosecutor in East Godavari. 
In the course of his duties he had to conduct the prosecution of political offences. 
On the 18th November, 1942, he sent in his resignation which runs thus: 

“I hereby resign my post as A. P. P. grade No. 2 partly as a protest against the repressive policy 
_ of the Government against Mahatma Gandhi and the Congress organisation, secondly to signify my 

heartfelt approval of the Bombay resolution of the A. I. C. G. dated 8th August, 1942, thirdly to take 

active part in the civil disobedience movement, that is, the freedom movement started by the Indian 
National Congress under the leadership of Mahatma Gandhi, I request you to make arrangements 
immediately for the conduct of cases lest I should be suspected unnecessarily in conducting the cases. 
I am handing over the furniture, books and other records belonging to the Government pertaining 
to my office to the S, H. O. or the G, I. of Police.” 
He did not discharge any duties connected with his office subsequent to that date. 
He sent also a letter praying for casual leave for three days on the very same date 
and went away to Cocanada on the goth November. He handed over the books 
and furniture to the Station House Officer deputed by the Circle Inspector of Police 
and went away to Ellore where his wife and children were. He was arrested on 
the 30th November in connection with this case. 


The petitioner’s case is that he did not abandon his employment and therefore 
he is not guilty of the offence with which he was charged. Both the Courts found 
that his conduct indicated that he abandoned the employment and therefore he 
was guilty. 

Various points were raised in this petition, but the only point urged before me 
at the time of the hearing is that the evidence cannot be taken to indicate that he 
abandoned his employment. The fact is that he did nothing in connection with 
his office after the date on which he sent in his resignation till he was arrested and 
there is also the fact that he was not in his district in which he was employed after 
the 21st November till he was arrested on the goth cf that month. It is clear from 
the letter of resignation that he wanted to be relieved at once and his object in 
asking for relief was that he may take active part in the civil disobedience movement. 
The Collector did not pass orders accepting the resignation. Though the petitioner 
says that he was suffering from acute dysentery he did not think it would be in- 
convenient for him to travel to Cocanada, to go to which place, as pointed out by 
the Sessions Judge, he had to cross the Godavari. His anxiety to ascertain what 
orders were passed shows that he was anxious to get himself relieved. The express 
statements made in the letter of resignation as to the purpose for which he was 
tendering his resignation and the anxiety exhibited by him to go to Cocanada in 
spite of his ill-health to ascertain what became of the letter, coupled with the fact 
that he did not wait in the district to receive orders on his application, go to indicate 
that he wanted to abandon his employment immediately and did act as if he had 
abandoned it. It is true that the District Magistrate issued proceedings Ex. ITI 
directing the Additional Public Prosecuter to conduct the prosecutions which 
the petitioner had to conduct, but that was because the District Magistrate had to 
make necessary arrangements so that the work in Court may not suffer on account 
of the absence of the petitioner, especially when he had an inkling of the intentions 
of the petitioner from the casual leave application received by him along with the 
letter of resignation. The mere fact that he was relieved from the work of conducting 
a few pending cases before him could not be reasonably taken to indicate that his 
resignation was accepted. He is an educated man who had been conducting 
prosecutions and he must and ought to have known that until his letter of resignation 
was accepted he could not abandon his employment. He cannot plead ignorance 
of the regulations and Ordinances under which he has now been prosecuted, and 
he must have known the risk involved in abandoning his employment. In these 
circumstances I do not think it could be said that when le absented himself he 
bona fide thought that his resignation had been accepted. It is a clear case of 
abandonment of his employment and in the circumstances the sentence is not exces» 
sive. The petition is dismissed. 


VS. > i —. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır VERE MockerT, Officiating Chief Justice AND MR. JUSTICE 
SHAHABUDDIN, 


Dorasamy Servai .. Accused,” 
Indian Penal Code (XLV of 1860), sections 300, 304 and 325—Injuries caused with an aruval—Injuries 
themselves not fatal, but death caused by supervening blood poisoning—Whether amounts to murder. 


The accused inflicted wounds with an arwal on the deceased man and the wounds were such 
as cumulatively would have caused death in a normal man. But because the deceased was well- 
built it appeared that they need not have proved fatal and that he might have escaped death but for 
the supervening septicemia and pyemia (blood poisoning). In the circumstances, 

Held, that the accused was guilty of murder as his intention to cause death was evident from 
the facts and the cause of death was directly associated with the act. 

Reg. v. Flynn, 16 W.R. 319 and Bintons, Lid. v. Turvey, (1905) A.C. 290, followed. 

King-Emperor v. Venkata Nari, (1937) 1 M.L.J. 743: I.L.R. (1937) Mad. 684 and Gajjan Singh v. 
Emperor, A.I.R. 1931 Lah. 1093, referred to. 

Emperor v. Rama Singh, (1920) I.L.R. 42 All. 302, not followed. 


Trial referred by the Court of Session of the Madura division for confirmation 
of the sentence of death passed upon the said prisoner in C. C. No. 51 of 1943 on 
14th July, 1940 and appeal by the said prisoner against the said sentence of 
death. 

K. S$. JFayarama Aiyar for T. S. Vaidyanatha Aiyar for Accused. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court delivered the following 


Jupcments: The Officiating Chief Fustice—The appellant, the first accused, was the 
son of the second accused and they were together charged with the murder of Palani- 
chami Pillai on the 26th August, 1942, at Kottayur. The first accused was also 
charged with the attempted murder of Ponniah Servai. The second accused was 
charged with abetting the first accused in the attempted murder of Ponniah Servai. 
The second accused, was acquitted, the first accused has been sentenced to death. 


- ‘The eye-witnesses in the case were P. Ws. 8, 9, 10 and 11 and their evidence 
was accepted by the learned trial Judge. P. W. 8's evidence is representative of the 
rest. It amounts to this. On the evening in question, about 6 o’clock, P. W. 8, 
the deceased whose name was Palanichami Pillai, and who was the village munsiff, 
and P. W.’9 whose name is also Palanichami, went out to the fields for the 
purpose of nature. Near the cattle-pound were standing accused 1and2. On their 
return from the field near the village chavadi, “ the first accused ” ran frem behind 
and cut the deceased on the back of the neck with a vettaruval. The second accused 
was standing by holding a stick. P. W. 8 noticed P. Ws. 10 and rr in the vicinity. 
He cried out and tried to stop the first accused, but the first accused persisted and 
cut the deceased four or five times more all over the body. P. W. 8 again tried to 
prevent him doing this, whereupon the first accused cried out, “ will you go away 
or shall I cut you also?” The second accused cried out, “ What concern is it of his ? 
Cut him also.” The first accused then cut P. W. 8 on the neck with the aruval, 
the blow falling on his right shoulder. P. W. 8 caught hold of the first accused, 
but he escaped with the assistance of the second accused. P. W. 12, P. W. 13 and 
another ran up and P. W. 8 and the deceased man were removed to the latter’s 
house, After. some delay in getting a bus the deceased and P. W. 8 finally boarded 
one and went to the hospital at Uttamapalayam and a statement was recorded 
from Palanichami. That statement was recorded by P. W. 16, a head constable, 
and was attested by P. W. 8 and is marked as Ex. D-1. It gives very precise details 
of the affair and of the injuries, and this has been criticised as suggesting that it was 
inspired by some third party. The Public Prosecutor’s explanation that this was a 
village munsiff used to recording statements and therefore likély to give one in the 
form he would expect a statement to be given to himself, is not unlikely. It is of 


anne aaa ani 


* R. T. No. 132 of 1948. i goth September: T01 
(Cr. A. No. 480 of 1943), p > 1943 
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no importance in this case where the facts are all too clear. That statement was 
given shortly after midnight. On the 27th at 11-35 A.M. another statement was 
taken before the Sub-Magistrate, P, W. 6. It is marked Ex. D and is consistent 
with Ex. D-1. 


The deceased died on the 11th September. The appellant surrendered to the 
Court on the 16th October, the second accused on the 4th December. 


The appellant’s learned counsel has contended, first, that the prosecution evi- 
dence has not brought home the guilt to the appellant and, secondly, that assuming 
that the acts alleged had been proved he is not guilty of murder but of a lesser 
offence—section 304 or section 326, Indian Penal Code. With regard to the first 
contention I am satisfied beyond any doubt that the learned Judge rightly concluded 
that it was the first accused who inflicted these injuries on the deceased man. JI am 
not impressed by one of the main arguments put forward, namely, that his finding 
is weakened by the fact that he did not accept the evidence relating to abetment 
by accused 2. It is enough with regard to that to say that accused 2 may well have 
been fortunate in the result of this case. So far as accused 1 is concerned, P. W. 8’s 
evidence to which I have referred is corroborated by P. Ws. 9, 10 and 11 who saw 
the occurrence and by P. Ws. 12 and 13 who, though not witnesses of the occurrence, 
were attracted to the scene by cries and saw the two accused running away, accused 
I having an aruvalin his hands. They then went straight to the chavadi where 
they found the deceased on the chavadi lying wounded and they say P. Ws. 9, 10 
and 11 were there. The learned Judge did not rely on the evidence of P. W. 14 
who states that he supplied milk to a coffee shop and overheard the first accused 
describe the affair to a man called Ramaswami. The learned Judge, however, states 
that he is unable to see how P. W. 14 was in any way interested in the case. The 
rest of the evidence is however more than enough. ‘The statements of the accused 
are of no assistance to us. Before the Magistrate he denied the offence. Before 
the learned Sessions Judge when asked what he had to say about the prosecution 
evidence he denied that he had anything to do with it and denied his presence on 
the scene on that evening. He explained his absconding by the fact that having 
heard that he had been falsely implicated in the case he was afraid. The learned 
Judge quite rightly accepted the evidence of the witnesses to whom J have referred. 
‘There was ample light for them to see and there is not a shadow of doubt that they 
accurately described what they saw. 


The second point taken by the defence rests on the following evidence. P. W. 1, 
the Sub-Assistant Surgeon who saw the deceased at 2 A.M. on the 26th-27th August 
night at Uttamapalayam, says that his injuries were as follows: an incised wound 
on the left cheek 34 inches long, an incised wound over the left eyebrow, an incised 
wound on the upper lip, an incised wound on the right cheek and on the right side 
of the neck 5 inches long, a lacerated wound 84 inches long on the left shoulder 
cutting the portion of the collar bone underneath, an incised wound on the left 
forearm fracturing the ulna, incised wounds on the middle, ring, and index fingers 
of the left hand, an incised wound on the right.forearm and an abrasion on the 
back. Of the four upper incisor teeth one was missing and the other three were 
shaky. It is convenient here to mention that P. W. 8, Ponniah Servai, had a long 
incised wound 6% inches by 3 inches on the top of the right shoulder cutting the 
bone underneath, an incised wound above the right eyebrow and an incised wound 
on the left palm. With regard to the deceased he says, “ Palanichami had serious 
injuries, but there was no immediate danger to his life.” The defence counsel 
did not cross-examine with regard to this statement, preferring perhaps to leave 
it where it was. He was more concerned apparently to ascertain whether the 
wounds could have been caused by an aruval when the deceased was standing up. 
P. W. 4, the Civil Assistant Surgeon at Madura where the deceased died in hospital, 
conducted the post mortem examination. His evidence adds little to the description 
of the wounds given by P. W. r. P. W. 1 considered that three of the deceased’s 
injuries were grievous and the rest simple. P. W. 4’s evidence as to the cause of 
death was as follows: 
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Death was due to septicemia and pyzmia resulting from the multiple injuries. None of the 
injuries could each by itself have caused the death of Palanichami. But cumulatively the injuries 
should prove necessarily fatal in the case of a normal man. The deceased appeared to have had a 
physique above the normal; he was well built. So in his case the injuries need not have been 
necessarily fatal. But they were sufficient in the ordinary course of nature to cause death. None 
of the internal organs were injured.” : 

On this the learned counsel for the defence has argued that the death was due to 
blood poisoning rather than to the acts of the accused. 


He relied on e,decision of the High Court of Allahabad in Emperor v. Rama Singh’. 
In that case, the appellant struck the deceased three blows with a lathi. One frac- 
tured the deceased’s bones on the left forearm, another a bone in the right hand 
and the third both bones of the left leg. In the case of the third injury gangrene 
supervened and Ghura Singh, the deceased, died. It was contended that the 
conviction by the learned Sessions Judge of murder was bad in law. The learned 
Judges discussing the main topic say : 
_ The question which has been really argued before us is the nature of offence thereby committed 
by Rama Singh. The learned Sessions Judge says that he must, by some presumption of law, be 
considered to have known that in inflicting these injuries he was likely thereby to cause death. That 
finding, as it stands, might suffice for the definition of culpable homicide in section 299, Indian Penal 
Code, but it is not quite sufficient for the more stringent definition of murder contained in clause 4 
of section 300. As a matter of fact, Ghura Singh died because gangrene supervened in consequence 
of the injury to the left leg. We have no doubt that his death was caused by Rama Singh. We also 
agree with the learned Sessions Judge in holding that there is no warrant in the evidence for a finding 
that Rama Singh, when he struck Ghura Singh, intended to cause his “death, or intended to cause 
such bodily injury as he knew to be likely to cause death. The most serious points in the case against. 
the appellant are the fact that after the first dispute he went away to his house to fetch the lathi with 
which he committed the assault, and, secondly the fact that Ghura Singh was an old man, apparently 
of feeble constitution. On the other hand, the evidence does show that Ghura Singh carried a bamboo 
lathi of some sort and that he defended himself with it.” 
The deceased man apparently did defend himself when attacked. The learned 
Judges thought that the Sessions Judge had “ gone a little too far” in bringing the 
case within the definition of murder. They thought that an English jury would 
unhesitatingly have convicted him of manslaughter. I may here remark that a 
Bench of this High Court in King-Emperor v. Venkaia Nari? have expressed the view 
that considerations with regard to the possible conclusion of jurors are hardly a safe 
guide when arriving at a conclusion in a criminal case. The learned Judges thought 
it was very arguable that the conviction should be recorded as one of culpable 
homicide not amounting to murder under section 304, Indian Penal Code or the 
simple one of causing grievous hurt under section 325, Indian Penal Code. They 
ultimately decided to record a conviction in the alternative under section 304 or 
section 325, Indian Penal Code and sentenced the appellant to seven years. Mr. 
K. S. Jayarama Aiyar has relied very strongly on the observation of the learned 
Judges, “Asa matter of fact, Ghura Singh died because gangrene supervened in 
consequence of the injury to the left leg.” Mr. Jayarama Aiyar relied on a decision 
of the Lahore High Court, Gajjan Singh v. Emperor’. In that case the accused 
struck the deceased one blow with a thakwa. The exact dates are not 
given, but it would appear that the deceased died of septicemia after a considerable 
time, five or six weeks after he received the blow. ‘The conclusion of fact by the 
learned Judges was that the blow was not likely to cause death and that as a matter 
of fact the accused could not be presumed to have known that it was likely to cause 
death. ‘This decision which is on special facts does not seem to assist us. There 
was no finding by the Court that the accused intended to cause death and it does 
not appear that he did. I do not understand that in the matter before us there is 
any distinction between the law of England and the law of India and I propose 
to refer to two decisions of the British Courts which seem to me directly in point. 
Reg. v. Flynn* is a decision of the Irish Court for Crown Cases Reserved. In that 
case, the deceased, after being struck by the accused, walked two miles to the police 
barrack and rode home a distance of four miles the next day. The medical evidence 


1. a ILL.R. 42 All. 302. 3. A.L.R. 1931- Lah. 103, 
oi - (1937) 1 M.L.J. 743 : LL.R. (1937) “Mad. 4, 16 W.R. 319. 
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was to the effect that the reaction caused by the walking and riding accelerated the. 
death of the deceased, that but for such exertion the deceased would have had a 
better chance of recovery, that the deceased died of compression of the brain and 
that the blow was alone sufficient to cause such compression but that the deceased 
was more likely to have recovered if the deceased had not so walked and ridden. 
The trial Judge directed the jury that if they believed the doctor’s evidence they 
should find the prisoner guilty. The case came before Pigot, C.B., O’Brien, 
O’Hagan and Morris, JJ., and Fitzgerald, B. The judgment of the Court delivered 
by Pigot, C.B., quoted with approval a passage from 1 Hale P.C. 428 in Edwards 
Rew’s case, Keyling’s Reports 26. The Court observed : 

“ These authorities seem to lay down the rule to this effect, that if a man who has received a 
serious blow or hurt does not alter his ways on that account, but continues to go through the ordinary 
course of life which he has been accustomed to pursue, that shall not exonerate the giver of the blow 
from his liability if such conduct has had the effect of causing death. But if, on the other hand, his 
acts subsequent to the blow have been so far out of his ordinary course as-to give rise to a distinct 
set .of circumstances causing a new mischief, there the new mischief will be regarded as the causa 
causati, and not the original blow.” f f 
The conclusion of the Court was that the cause of death was clearly referable to the 
blow and that the subsequent consequence of death was not such as to excuse the 
prisoner for the result of such act. The Court affirmed the conviction. In a 
workmen’s compensation case, Brinton, Lid. v. Turvey+, the respondent’s husband 
died of anthrax, a disease caught by him while sorting wool in the appellant’s 
factory. The question was whether he died as a result of accident. Halsbury, L.C., 
in his judgment makes the following observation: . 

“ But when some affection of our physical frame is in any way induced by an accident, we must 
be on our guard that we are not misled by medical phrases to alter the proper application of the 


phrase “ accident causing injury ”, because the injury inflicted by accident sets up a condition of 
things which medical men describe as disease, . 


Suppose in this case a tack or some poisoned substance had cut the skin and set up tetanus. 
Tetanus is a disease; but would anybody contend that there was not an accident causing 
damage?” 

Then Lord Halsbury continues, 


“An injury to the head has been known to set up septic pneumonia, and mary years ago I 
remember, when that incident had in fact occurred, it was sought to excuse the person who inflicted 
the blow on the head from the consequences of his crime because his victim had died of pneumonia 
and not, as it was contended, of the blow on the head. It does-not appear to me that by calling 
the consequences of an accidental injury a disease one alters the nature of thẹ consequential results 
of the injury that has been inflicted.” l 
Lord Robertson in the dissenting judgment seems to have taken the view that anthrax 
was a disease having no relation to the accident. But at page 236 he accepted the 
position that tetanus, pneumonia, or erysipelas ensuing on accident were in a different 
category, ““for in the illustrations there is postulated an accident distinct from the 
disease.” ; 

In my view, the test is whether the cause of death is to be directly associated 
with the act. Whether it be a deliberate act in criminal cases or an: accident in 
cases of workmen’s compensation, it is, I think, well known that the ultimate cause 
of death in a large number of cases is pneumonia. It would be a strange position 
if a man who inflicts a wound causing almost immediate death should be guilty. 
of murder, whilst a man who inflicts a very similar wound from which pneumonia 
supervenes should not. On the. facts of this case it is clear to me that the deceased 
man, in spite of his physique which is said to have been exceptionally robust, died 
as a direct result of the injuries inflicted upon him by the appellant ; and that the 
appellant intended his death is evident from the facts. The result was not as 
immediate as he intended and not.perhaps quite in the manner that he intended. 

But in the processes of nature, in spite of medical attention. one of the well-kncwn 
` perils from a wound supervened; namely, blood poisoning, and the deceased died. 
The chain of causation is in my view direct. I must add that in view of the injuries 
inflicted, even had the intention to cause death not been clear I should still have 
affirmed his conviction. I must record my respectful doubt as to the correctness 
of the decision.of.the-learned Judges.in. Emperor..v.. Rama. Singh? on the_facts_as 


1. (1905) AG. 236. 2. (1920) LLR. 42 AH. 302. 
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réported. J am constrained to do this as there is very little authority in India on 
this topic and it seems that this decision is cited as an authority in the Madras 
Presidency. In the Allahabad case there were inflicted upon “a feeble old man” 
-blows which fractured the bones of his left arm, the bone in his right hand and 
both bones on the left leg. He did not die at once. The actual cause of death 
was gangrene, but it was directly related to the injuries inflicted upon him and the 
nature of the act which caused the injuries seems to me to come within the second 
clause ofsection 300, Indian Penal Code. A person who inflicts such injuries espe- 
cially upon ‘‘a feeble old man” must in my opinion be presumed to know that 
he is likely to cause death. In the result, I am of opinion that the learned Sessions 
Judge rightly convicted the appellant before us and under the circumstances rightly 
sentenced him to death, there being nothing’ which can be urged in extenuation. 
I would confirm the conviction and sentence and dismiss the appeal. 


Shahabuddin, F.—I agree. 
V.P.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CHANDRASEKHARA AYYAR. 


Rev. Kolandai .. Appellant” 
v. 
Rev. Gnanavaram and another .. Respondents. 


Hindu Law— Joint family—Manager’s powers of alienation—Gift of land for the erection of a church— 
Land forming a small fraction of family properties—Gift within the competence of the manager and binds the other 
coparceners. ` 

It is within the competence of the manager ofa joint Hindu family, owning considerable pro 
perties to make a gift of a very small fraction of it for the erection of a church. The gift, if it had been 
made to a Hindu temple or for the building of a chatram or for the erection of a watershed would 
have bound the other coparceners. There is no reason why a different view should prevail merely 
because the gift was to enable a church being built for the benefit ofsome Adi Dravida converts to 


Christianity. 

There is no warrant for taking a narrow view of the pious or charitable purposes for which a 
Hindu manager can within moderate and reasonable limits alienate joint family properties so as to 
bind his coparceners. 

_ Appeal against the decree of the Court of the Subordinate Judge of Tanjore 
‘in A. S. No. 51 of 1942, preferred against the decree of the Court of the District 
Munsiff of Tanjore in O. S. No. 13 of 1940. 

Pais, Lobo ani Alvares for Appellant. 

N. Somasundaram for Respondents. 

The Court delivered the following 

Jupement.—The first defendant is the appellant from a decree giving: the plain- 
tiff, a Protestant padri, a declaration that he is entitled to 60 cents of land in Survey 

"No. 5/5 and for partition so that the 60 cents may be delivered over. The suit 
was dismissed by the District Munsiff on two grounds: namely, (a) that the gift 
of Survey No. 5/5 made by Appavu Kudumburar on 19th November, 1927, under 
Ex. II to a Roman Catholic Church was with the consent of-his brother Singaravelu, 

-P. W. 4, who is the plaintiff’s vendor under Ex. F, dated 5th September, 1930, 
and: (b) that the gift, even without such consent, was binding against the younger 
brother, because it was for a pious purpose made by the managing member of a 
joint Hindu family of a small item of property which lay uncultivated. On appeal, 
the Subordinate Judge decreed the plaintiff’s suit holding that it was not proved 
that Singaravelu consented to the gift deed and that the alienation was not binding 
as the gift was in favour of the adherents of an alien religion. 


There are two reasons why the decree of the lower appellate Court cannot 
stand: The plaintiff alleged that Survey No. 5/5 was divided bétween the two 
brothers in 1936 and that the western half of-60 cents fell to the share of Singaravelu. 
He has sued for the recovery of the western 60 cents on which a church building 
has been ‘built by the Roman Catholic Mission who obtained title under the gift 
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deed. Both the Courts have found that the partition set up by the plaintiff has 
not been proved. On this finding, the suit should have been dismissed as it was 
not, the plaintiff’s case that the property was joint property which must be divided 
between the parties; and he did not ask for such division. On theother hand, 
the sale deed is of the specific western 60 cents on the basis that it fell to Singaravelu’s 
share. A suit in ejectment cannot be converted into asuit for partition, and in this 
case there was no prayer even for any such amendment. 

. Secondly, the gift under Ex. II was within the competence of Appavu as the 
managing member of the joint family to make. The family owned considerable 
properties and the land gifted is a very small fraction measuring one acre 20 cents 
worth Rs. 50 and remaining uncultivated. If Appavu had given the land to a 
Hindu temple or for the building of a chatram, or for the erection of a watershed, 
the other coparceners would clearly have been bound. Sri Thakurji v. Nanda Ahir! 
and Gangi Reddi v. Tammi Reddi®. Why should a different view prevail merely 
because the gift was to enable a church being built for the benefit of some Adi 
Dravida converts to Christianity ? The Hindu religion has been the most tolerant 
religion of the world and the very idea that pious and charitable purposes should 
refer to and mean objects that can be said to promote a particular faith, creed, or 
dogma is foreign to its ideals. True piety transcends castes and creeds and whatever 
is done to advance belief in God and His rule over the universe can be said to be 
an act of broad-minded piety. All great religions of the world worship the saine 
God, though under different names and a Church is as sacred (at any rate, it should 
be) to a devout Hindu as a temple must be to a true Christian.. Golap Chandra 
Sarkar Sastri says in his Hindu Law, 8th edition, page 663: 

“ Proselytism was unknown to Hinduism which is distinguished by toleration. Hindus have 

respect for all systems of religion and are free to admit the divinity of Jesus Christ, and the divine 
inspiration of Mahomet. It is perfectly consistent with their religion that God became incarnate 
in other countries, for the purpose of teaching religion to people there,” 
A fundamental unity underlies all living faiths. If we are to bring in. religious 
and doctrinal differences in measuring pieties and charitable dispositions of people, 
we do more harm than good. I am not prepared to take a narrow view of the 
pious or charitable purposes for which a Hindu manager can within moderate 
and reasonable limits alienate joint family property so as to bind his coparceners, 
There appears to be no warrant for such a restricted interpretation. I hold that 
Ex. II is binding against Singaravelu. . 

The decree of the Subordinate Judge is set aside and that of the District 
Munsiff restored with costs throughout. 

Leave to appeal is asked for on the ground that the decision on the second 
point, which is bare of authority, might well be considered by a Bench; and 
I grant it. 


V.S. 4 See Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Ordinary Original Civil Jurisdiction.) 
5 PRESENT — MR, Justice BELL. ` 
In the matter of B. Ramamurthy, a minor and Chapter VIII of the Specific 
Relief Act, 1877. ; 
B. Ramamurthy, minor by next friend and father B. S. Chetti.. Applicant* 
v. fy 
The Director of Public Instruction, Madras - = Respondent, 


Specific Relief Act (I of 1877) , section 45—Refusal by Director of Public Instruction to alter erroneous entry 

.as to date of birth of a student in his school final register—Duty to, correct—Enforceability by writ ôf mandamus. 

In an application for a mandamus to direct the Director of Public Instruction to-entertain an 

application of a student and to cause the alteration of his date of birth in his school leaving certificate 
on the ground that the original entry was incorrect, : ~ 


1. (1921) ILL.R. 43 All. 560. © LLR 50 Mad. 421 (P.O). : 
2. ees 52 M.L.J. 524 : L.R. 54 LA. 136 : a ae at, eens, 2 
* Application No. 820 of 1943. 28th. ‘April, 1943... 
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Held (on a consideration of the relevant rules and the circumstances of the case) that wherever 
a clerical error or a bona fide mistake or manifest injustice is brought to his notice the Director of Public 
Instruction has the widest discretion and despite all the general rules, he may make the alteration 
and the Director of Public Instruction should consider the application for alteration accordingly. 


S. S. Ramachandra Aiyar for Applicant. 
Sir Alladi Krishnaswamy Aiyar for the Crown Solicitor for Respondent. 


The Court delivered the following 

Jupcment.—This is an application for a mandamus directing the Director of 
Public Instruction to entertain an application of the applicant dated the 23rd June, 
1942, and to cause the alteration of the date of birth of the applicant from goth 
December, 1928, which is alleged to be a mistake to 12th November, 1927, in his 
school leaving certificate register No. 7067. ‘The motion might have been more 
happily worded but its intention seems plain enough. 

The applicant is one B. Ramamurthy, minor by his next friend and father, 
B. S. Chetti. The respondent is the Director of Public Instruction, Madras. The 
father says in his affidavit that the son was born in Trichinopoly on 12th November, 
1927. Domestic troubles arose between himself and his wife. The father had to 
follow his railway employment in a different part of India to that in which the wife 
and the children went to live. When the time came for the boy to be sent to school, 
he was admitted to the second form of the Wardlaw High School, Bellary, in or 
about June, 1937 and for some reason or another, the mother who took him there 
and gave the required particulars of his name, birth, etc., gave the date of birth as 
20th December, 1928. That was done without the knowledge of the father. The 
student passed through the High School and in due course sat for the Secondary 
School Leaving Certificate Examination in March, 1942. He was successful but 
because he appeared from the school books to be under agé, the incorrect date of 
birth appears on his leaving certificate and under the regulations he will not be 
permitted to enter for his University course for that year so that in effect, because 
of his mother’s misstatement, he may lose a year’s University education. The 
father on finding out the facts of this case sought out the Principal of the Wardlaw 
High School who advised him to approach the Director of Public Instruction. 
He obtained a certificate from the Registrar of Births for the Trichinopoly Munici- 
pality which shows the date of birth as being 12th November, 1927, and applied to 
the Director of Public Instruction on 23rd June, 1942, for the alteration of the date 
on the leaving certificate. No reply was received to this application. He wrote a 
reminder on 2nd September, 1942. The reply came on roth September, 1942, to 
this effect : 

“I regret I am unable to order the alteration of the date of birth in the S. S. L. C. Register 
of B. Ramamurthy.” 

A further application was sent on gth October, 1942, wherein the full circumstances 
of the case were again set out and a certificate from the District Magistrate, Trichi- 
nopoly, was enclosed as further proof of the date of birth. The Director replied on 
4th November, 1942: 

'« Since there has not been a clerical error the Director of Public Instruction regrets that he 
is unable to order the alteration in the entry.” 
Further correspondence took place and the Director took shelter under the orders 
of the Government issued in G. O. No. MS. 954 Edn. dated 23rd June, 1941. He 
advised the father to appeal to the Government. On 25th November, 1942, an 
appeal was preferred to which the Government in their memorandum No. 41388 
B/42-1 Edn. dated 7th December, 1942, said : 

“Sri B. S. Chetti is informed that the general rule is that no alteration of the date of birth or 
other particulars recorded in the S. S. L. C, should be made after the pupil has completed the S. S. L. C. 
Course and left school.” 

It is a fact that when the father made his application on 23rd June, 1942, the pupil 
was still at the school. He did not terminate his connection with the school until 
29th June, 1942. The Government added: 

“This rule is based on administrative grounds. The Government regret that they cannot 
make: an exception.” 
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A second appeal was thereupon preferred by the father. Attached to this were 
copies of proceedings in various Courts which went still further to establish the 
date of birth as being 1927. The Government rejected his petition. 


The father now asks, under section 45 of the Specific Relief Act, for an order 
that the Director shall make the alteration because he has not in fact carried out 
the instructions provided in the S. S. L. C. Scheme of 1929. Under this scheme 
subsidiary rules provide for the length of the school year, age limits and eniries in 
regard to name, date of birth, etc. The practice appears to be that when a pupil 
attends school for the first time his name and date of birth are taken and when 
he gets to form IV and enters upon the S. S. L. G. course care is taken to ascertain 
the correct date of birth and that date is entered in the School Leaving Certificate. 
If the date then furnished is the same as that which already appears in’ the school 
books a declaration is taken from the parent or guardian that the date of birth 
entered in the school register is correct and that no alteration of the date will be 
ria in future on the plea that the correct age was not given at the time of 
admission, 


That was what happened in this case. The declaration made by the mother 
of the pupil gives the date (now said to be the wrong date) and adds: 


“ This may be entered as final and I am prepared to prove the correctness of the date if called 
upon to do so.” 


The declaration is therefore strictly not in terms a compliance with the rule. Possibly 
in cases where ignorant women are being dealt with greater care should be taken 
to ensure that the correct date is entered. ‘The rule concludes : 

“< These statements should be filed in the school for future reference. If this is done, there wil! 
be no need for making any alteration therein later, In any event, alterations in the date of birth 
of pupils will not ordinarily be sanctioned after they reach Form V. Subject to these conditions, 
Inspecting Officers may sanction alterations in the date of birth but must do so only after satisfying 
themselves by requiring the production of the clearest evidence that the date as already entered in 
the certificate is incorrect and that the one proposed to be inserted is correct. Applications for 
alterations in the date of birth will not be entertained after a pupil has completed his school course 
and left the school.” 

On a fair reading of this rule, in my opinion, it is contemplated that an occasion 
may arise when an alteration should properly be made. The language shows 
that mistakes by parents with regard to dates are to be expected and the rule is, 
I think, designed to prevent frivolous applications which may cause a great deal of 
trouble and investigation and where the proof of incorrectness offered may in any 
event be unsatisfactory. In this case it would appear from the certificates exhibited 
. to the affidavit and which were supplied to the Director of Public Instruction that 
this boy’s date of birth was incorrectly entered. No application to alter it was 
made before he reached form V because the father was then unaware of the in- 
correctness of the entry. No alteration will ordinarily be sanctioned. Is this an 
ordinary case? In my opinion it is not. It is not the pupil’s fault that his 
father and mother had dissensions. Wherever possible, in my view, the alteration 
should be made. In my opinion, the Inspecting Officers, had they been approached 
might well have sanctioned the alteration. They should have been satisfied by the 
production of a certificate of birth corroborated as that was by the certificate of 
the Magistrate and could have, within the scope of the rule, made the alteration. 
The rules provide that the application for alteration will not be entertained after 
the pupil has completed the school course. I think that must mean after he has 
left the school, that is to say, has completely severed his connection with it and 
where to investigate his case would involve labour and trouble, disproportionate 
to the merits of the case, for the school authorities. If the words mean anything, 
they mean that the element of physical presence in the school must be taken into 
account and it is admitted here that his name was in the register of the school when 
the application was first made, namely, on 23rd June, 1942. 


There is no question about the importance of this matter to the student. It may 
affect him in diverse ways throughout his career if the date on the School Leaving 
Certificate is any criterion of his age. I am impressed however by the Government 
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of ‘Madras Order. G. O. No. MS. 954 Edn. dated 23rd June, 1941, when its full 
terms are considered. It is somewhat informal in its language and‘it is as follows : 

“ The Government are not in favour of a modification of the general rule that alterations in the 

entries relating to the date of birth or other particulars in the-secondary school leaving certificate 
of a pupil should not be made after the pupil has completed his school course and left the school. 
They have however no objection to the correction of obviously absurd mistakes in the certificate 
after the pupil has left the school.” 
What the words “obviously absurd ” mean I cannot tell. The meaning would 
differ according to the taste of the individual reading it. To my mind to have on a 
school certificate a date which does not correspond with the certificate of the Register 
of births, is not only absurd but is one which should not be permitted to remain 
by any public authority. If the Register of births is maintained under the public 
authority then it is proper that all Government documents should bear the date 
as shown in those registers and that information given to them by muddled or 
ignorarit parents should not be finally and irrevocably relied upon. The order 
goes on to say: ' 

“ Such corrections should be made only under the orders of the Director of Public Instruction; 

and should. be attested by an officer of the Educational Department not lower in rank than a District 
Educational Officer or Inspectress of Schools.” 
In.my opinion the Government gives the widest discretion to the Director of Public 
Instruction that wherever a case of a clerical error or a bona fide mistake or manifest. 
injustice is brought to his notice, despite all the general rules, he may make the 
alteration. ; 

In the circumstances, therefore, I think that it is just that the Director of Public 
Instruction should consider and determine the application for alteration in accord- 
ance with the spirit of the rules and the Government of Madras order which I have 
just read. As there is no blame which can be attached to the public authorities 
and the error was due entirely to the applicant’s failure or that of his parents or 
guardians to see that the correct date was entered in the register, there will be no 
order as to costs. 

The rule for mandamus is therefore made absolute. 

K.S. —_—_ Rule made absolute. 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


| PRESENT :— SIR ALFRED Henry LIONEL Leac, Chief Justice AND Mr. JUSTICE 
LAKSHMANA Rao. 


K. 5..Doraiswami Nadar .. Appellant*® 
. v, 
. Sivanupandia Nadar _. t+, Respondent. 


- ‘Criminal Procedure Code (V of 1898), sections 476 and 476-B—Civil casé disposed of by single Fudge of 
High Court—Order under section 476—Appealability—Order whether passed on criminal side—Letters Patent 
(Madras), clause 15—-Provincial Small Cause Courts Act (IX of 1887), section 25—Revision under—Interference 
by High Court when justified. 


, Where an application for revision under section 25 of the Provincial Small Cause Courts Act 
was allowed by a single Judge of the High Court and the successful party, namely, the petitioner 
having later on applied for the respondent’s prosecution under section 476, Criminal Procedure 
Code, on the ground that a material document had been forged by him, passed an order that a com- 
plaint should be filed against the latter charging him with having committed an offence under section 
471, Indian Penal Code, and the order was appealed against, 

Held, that the single Judge who passed the order under section 476, Criminal Procedure Code, 
was a Court subordinate to a Division Bench of the High Court and that the order directing prosecution 
was appealable under clause 15 of the Letters Patent. It could not be said in such a case that the 
order under section 476, Criminal Procedure Code, was passed by the Judge in the exercise of cri- 
minal jurisdiction. 

` Kumaravel v. Shanmugha, (1940) 1 M.L.J. 719: I.L.R. (1940) Mad. 762 (F.B.), relied on. 

Observations of Schwabe, C. J., in Munisami Mudaliar v. Rajaratnam Pillai, (1922) 43 M.L.J. 375 : 
ILL.R. 45 Mad. 928 (F.B.), not followed. 

The High Court disposing of a revision petition under section.25 of the Provincial Small Cause 
Courts Act cannot constitute itself a Court of Appeal in the case. It cannot reverse the trial Court’s 
decision on questions of fact, unless the’ trial Court has givén a perverse judgment or has overlooked 
essential evidence in the case. 


- 


'* L. P. A. No. 41 of 19430 7 = 13th October, 1943. | 





IT}. DORAISWAMI NADAR 0. SIVANUPANDIA NADAR. 669 


_ In re Ganapathi Pillai, (1912) M.W.N. 181 and Kayarohana Chettiar v. Nagalingam Chettiar, (1915) 
M.W.N. 533, referred to. : 

Appeal under clause 15 of the Letters Patent against the order of Horwill, J., 
dated goth April, 1943 and passed in C.M.P. No. 1816 of 1943 in CG. R. P. No. 791 
of 1942 (S. C. S. No. 701 of 1939, Sub-Court, Tinnevelly)—Petition praying that in 
the circumstances stated in the affidavit filed therewith the High Court will be 
pleased to record a finding that in the opinion of the High Court, it is expedient 
in the interests of justice that an enquiry should be made into the offences com- 
mitted by the respondent herein and make a complaint in writing and forward the 
same with all necessary records to the First Class Magistrate, Tinnevelly within 
whose jurisdiction the offences had been committed. 

K. S. Sankara Aiyar and V. Sundaresan for Appellant. 

A. Swaminatha Atyar for Respondent. 

The Judgment of the Court was delivered by 

The Chief Fustice.—This is an appeal from an order passed by Horwill, J., 
under section 476 of the Criminal Procedure Code, directing that a complaint be 
filed against the appellant, charging him with having committed an offence under 
section 471, Indian Penal Code. 

The appellant was the organiser of a chit fund and the respondent was a subs- 
criber. The respondent filed a suit in the Court of the Subordinate Judge of Tinne- 
velly to recover from the appellant the sum of Rs, 850, with interest amounting to 
Rs, 88-8-8, which he alleged was due to him by the appellant in respect of subscrip- 
tions paid to the chit fund. It was a small cause suit. The defence was that all 
moneys due to the respondent had been repaid. On the 4th February, 1939, 
there was, it was said, due to the plaintiff on balance the sum of Rs. 467-1-4. Of 
this, Rs. 17-1-4, was remitted and Rs. 130 was adjusted against a promissory note 
alleged to have been executed by the respondent and another in favour of the 
appellant. This left Rs. 320 which the appellant paid over to the respondent, 
who granted him a receipt for the amount. The Subordinate Judge accepted the 
evidence adduced by the appellant and dismissed the suit. The respondent alleged 
that the promissory note and the receipt were forgeries, but after consideration of 
the evidence the Subordinate Judge held that they were genuine documents. 

Against the decree dismissing the suit, the respondent filed an application fcr 
revision under section 25 of the Provincial Small Cause Courts Act, 1887. The 
petition was heard by Horwill, J., who took a different view of the evidence with 
regard to the receipt. He accepted the finding of the Subordinate Judge that the 
promissory note was genuine, but he considered that the receipt had been forged. 
As the result he passed a decree in favour of the respondent for Rs. 320 with interest. 
Subsequently the respondent applied for an order directing the appellant’s prosecu- 
tion under section 4.76, Criminal Procedure Code, and his application was granted. 
Hence this appeal. 

Learned counsel for the respondent has contended that an appeal does not 
lie from the order of Horwill, J. directing the lodging of a complaint and it is 
necessary to deal with this matter first. Section 476-B, Criminal Procedure Ccde, 
permits a person against whom an order has been made under section 4.76, Criminal 
Procedure Code, to appeal to the Court to which the Court ordering the lodging 
of the complaint is subordinate within the meaning of sub-section (3) of section “195. 
This sub-section says inter alia that for the purposes of the section a Court shall be 
deemed to be subordinate to the Court to which appeals ordinarily lie from appeal- 
able decrees. ‘The question is whether Horwill, J., constituted a Court subordinate 
to a Division Bench of the Court, and we consider that he did. 

Clause 15 of the Letters Patent provides that an appeal shall lie from the judgment 
of one Judge of the Court to a Division Bench unless the judgment is one passed 
in second appeal and no certificate has been granted declaring the case to be a 
fit one for appeal, or unless it has been passed in the exercise of revisional jurisdiction 
or in the exercise of criminal jurisdiction. -The order under appeal is a judgment 
within the meaning of the clause and is clearly appealable, unless it can be said to 


? 
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have been passed in the exercise of revisiorial or criminal jurisdiction. It was not 
passed in the exercise of revisional jurisdiction. It was passed on an application 
made to the Court under section 476, Criminal Procedure Code. This has not 
been seriously contested, but Mr. A. Swaminatha Aiyar has argued that it was 
passed in the exercise of criminal jurisdiction. In view of the decision of the Full 
Bench of this Court in Kumaravel v. Shanmuga', this argument cannot be accepted. 
In that case it was held that a Civil Court does not cease to be a Civil Court when 
it is considering an application made to it under section 476, Criminal Procedure 
Code, and the Civil Procedure Code governs the application. In the course of his 
argument, Mr. Swaminatha Alyar stressed certain observations of Schwabe, C.J., 
in Muniswami Mudaliar v. Rajaratnam Pillai®. Schwabe, C.J., did appear to be 
inclined to the opinion that a Court dealing with such a matter is exercising criminal 
jurisdiction ; but he expressly stated that he was not deciding the question and 
he had not heard the other side. Coutts-Trotter, J., who was a member of the 
Full Bench which decided that case, said that he did not wish to be taken as expressing 
‘any opinion on this question. The remarks of Schwabe, C.J., are not binding 
on us and certainly cannot be followed in view of the decision in Kumaravel v. Shan- 
mugat, with which we respectfully agree. The decision in Muniswami Mudaliar v. 
Rajarainam Pillai?, has, however, some bearing on the present case. ‘There sanction 
to prosecute a plaintiff was granted by a learned Judge sitting on the Original 
Side of the Court, and an appeal was filed against his order. The question was 
whether a Judge sitting on the Original Side constituted a Subordinate Court within 
‘the meaning of section 195 of the Criminal Procedure Code and it was held that 
he was. The appeal was allowed and the sanction for prosecution revoked. 


Before clause 15 of the Letters Patent. was amended by an Order in Council 
dated the 3rd November, 1927, appeals from judgments passed by Judges sitting 
alone were allowed in all cases, including an order passed under section 25 of the 
Provincial Small Cause Courts Act: see Venkata Reddi v. Taylor®. As the result 
of the amendment, appeals from the judgments of Judges sitting alone are not 
allowed in certain specified cases, but this case is not one of them. Therefore an 
appeal does lie and Horwill, J., constituted a subordinate Court within the meaning 
of section 195 (3) Criminal Procedure Code. The preliminary objection must 
be overruled. 


Turning now to the merits of the appeal, the learned Judge misconceived the 
powers given to him by section 25 of the Provincial Small Gause Courts Act. That 
section says that the High Court, for the purpose of satisfying itself that a decree or 
‘order made in a case decided by a Court of Small Causes was according to law, 
‘may call for the case and pass such order with respect thereto as it thinks fit. This 
does not mean, however, that the High Court can constitute itself a Court of appeal 
in such cases. It has no right to reverse the trial Court on questions of fact, unless 
the trial Court has given a perverse judgment or has overlooked essential evidence 
in the case: seeIn re Ganapathi Pillait, and Kayarohana Chettiar v. Nagalinga 
Cheitiar®, This Court has read the section as allowing a right of interference 
when there has been an erroneous decision in law, and has perhaps in this respect 
gone further than some High Courts; but it has not interpreted the section as 
allowing the Court to review evidence as a Court of appeal. Horwill, J., viewed the 
evidence as a Court of appeal. He came to the conclusion that the receipt for 
Rs. 320 was a forgery as the result of his own examination of the document and 
testimony of the handwriting expert of the Central Provinces and Bihar. We are 
not prepared to say from an examination of the document that it is a forgery. ‘The 
Subordinate Judge examined the document. He had regard to the evidence of 
the witnesses who spoke in support of its genuineness and he considered the evidence 





1. (1940) 1 M.L.J. 719: I.L.R. (1940) Mad, 3. (1893) 3 M.L.J. 259 : ILL.R. 17 Mad. 100, 
762 (F.B.). 4. 1912 M.W.N, 187. f 
E ) (1922) 43 M.L.J. 375 : I,L.R. 45 Mad, 928 5. (1915) M.W.N. 533. 
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of the handwriting expert. After consideration of all the evidence on the record 
he came to the conclusion that it was a genuine document. In these circumstances 
the learned Judge who heard the petition for revision had no right to interfere with 
the decision of the Subordinate Judge and consequently he erred in expressing the 
Opinion that the document had been fabricated. In these circumstances, he should 
not have passed an order under section 476, Criminal Procedure Code. The 
appeal must be allowed and the order of the learned Judge cancelled. 


B.V.V. sika naa Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief Justice AND MR. JUSTICE 
SHAHABUDDIN. 


Kalisetti Penchalu Setti .. Petitioner 
y 


Potireddi Subbareddi .. Respondent. 


Provincial Small Cause Courts Act (IX of 1887), section 17 (1)—Proviso—Filing of draft security bond 
in time—Registered fair bond filed after limitation—Not sufficient compliance’ with section 17 (1) proviso. 

An application to set aside an ex parte decree of which the petitioner became aware on grst 
December, 1941, was filed on the 15th January, 1942. At the same time, leave to furnish securi 
was asked for and a draft bond was also submitted. On the Court permitting security to be furnished, 
the petitioner withdrew the draft bond from Court and filed on the 7th February, 1942, the fair 
bond duly executed and registered. On a contention that the application was not maintainable, 
because the security had not been furnished within thirty days of 31st December, 1941, 


Held, that the mere filing of a draft bond was not sufficient compliance with the provisions of 
section 17 (1), proviso of the Provincial Small Cause Courts Act inasmuch as such bond could not 
have the effect of a security bond until it was duly executed and registered. In the circumstances 
the security had not been furnished within the time allowed and hence the petition was not maintain- 
able. 

Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the order of the Court of the District Munsiff of Nellore, dated 
the 26th September, 1942, and made in I. A. No. 38 of 1942, in S. C. No. 572 of 
1939. S 

Messrs. Ramanujam and Venkataseshayya for Petitioner. 


K. Kuppuswami for Respondent. | 
The Judgment of the Court was delivered by 


The Chief Justice—On the 27th September, 1939, the respondent obtained an 
ex parte decree against the petitioner in a small cause suit. On the 31st December, 
1941, the respondent, in proceedings instituted by him for the execution of his 
decree, obtained an order attaching fifteen head of cattle belonging to the petitioner. 
It is the petitioner’s case that he only came to know of the decree which had been 
passed against him when his cattle were seized. They were released on security 
being furnished for their production when called upon. 

. Article 164 of the Limitation Act provides that the period of limitation for 
an application to set aside a decree passed ex parte shall be thirty days from the 
date of the decree, or, where the summons was not duly served, when the applicant 
has knowledge of the decree. Section 17 of the Provincial Small Cause Courts 
Act states that an applicant for an order to set aside a decree passed ex parte shall, 
at the time of presenting his application, either deposit in Court the amount due 
from him under the decree or in pursuance of the Judgment, or give such security 
for the performance of the decree or compliance with the judgment as the Court 
may on a previous application made by him in this behalf have directed. In 
Assan Mohamad Sahib v. Rahim Sahib1, a Full Bench of this Court held that the pro- 
visions of section 17 are mandatory but there is sufficient compliance with the 
section if the deposit of the decretal amount is made or security given within the 
period prescribed by the law of limitation for applications under the section although 
the deposit or the security did not accompany the application itself. 





+O. R. P. No. 173 of 1943. l l goth March, 1943. 
1. (1920) 38 M.L.J. 539: LL.R. 43 Mad. 579 (F.B.). 
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On the 15th January, 1942, the petitioner filed an application for an order 
setting aside the ex parte decree and at the same time applied for leave to furnish 
security. On the same day he submitted to the Court a draft bond. On the 27th 
January, 1942, the Court passed an order permitting security to be furnished in the 
terms of the bond and four days later the petitioner withdrew the draft bond from 
Court in order thata fair copy could be made and the bond executed. A bond in 
the same terms was drawn up on a stamped paper and executed on the 4th February, 
1942. It was registered the next day and presented to the Court on the 7th 
February. 

_ When the petitioner’s application for an order setting aside the ex parte decree 
came before the Court, the respondent took the objection that the application 
was not maintainable because security had not been furnished within thirty days 
of the 31st December, 1941, the date when the petitioner says he became aware 
_of the ex parte decree. ‘The respondent relied on the decisions of this Court in 

Balakrishna Iyer v. Pichamuthu Pillai}, and Chathiyelan Kanna Kurup v. Raman Nayar*, 
In the former of these cases, Ramesam, J., held that the mere filing of a draft bond 
was not sufficient compliance with the provisions of section 17 of the Provincial 
Small Cause Courts Act. He pointed out that the draft security bond was a mere 
piece of paper and it could not have the effect of a security bond duly executed 
and registered which alone could be enforced. King, J., followed this decision in 
Chathiyelan Kanna Kurup v. Raman Nayar*, where the facts were similar but in the 
course of the judgment he drew attention to the fact that two judges of the Court 
sitting alone had in applications under Order 41, rule 10 of the Code of Civil Pro- 
‘cedure construed the words “furnish security ” as equivalent to ““ tender security.” - 
It is unnecessary for the Court in this case to consider whether that opinion is open 
to objection because here we are not dealing with an application under the Code 
of Civil Procedure but with an application filed under section 17 of the Provincial 
‘Small Cause Courts Act, and the Court can only have regard to the wording in 
that section. We are in full agreement with the interpretation placed upon it 
by Ramesam, J. 

The result is, that the petition fails and must be dismissed with costs. 
V.S. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; l PRESENT :—MR. JusTICE HORWILL, 
The Crown Prosecutor, Madras .. Appellant* 
2. A : 

C. V. Ramanujulu Naidu and others .. Respondents. 


Criminal Procedure Code NA of 1898), sections 254 and 256—Prosecution giving up a witness before framing 
a charge—Not prevented from letting in his evidence at the trial. 

Evidence Act (I of 1872), section 167—Applicability to admission of oral evidence. 

It is a general rule of law and equity that the prosecution is at liberty to examine whomsoever 
it pleases until the prosecution case has been closed. The prosecution case does not end with the 
framing of the charge. The prosecution does not close until the defence begins. Accordingly the 
prosecution cannot be prevented from examining a witness before the closing of the prosecution 
even though such witness had been given up before the framing of the charge. 

It is not necessary before ordering retrial in a criminal case that the Court should be satisfied 
that the admission of the evidence of the wrongly excluded witness would result in the conviction 
of the accused. If there is a document, it is possible for the appellate Court.to judge what effect; 
if any, the admission or rejection of that document would have on the result of the case ; but one 
cannot often estimate the effect of the admission of oral evidence. It is difficult to apply section 167 
of the Evidence Act to a witness who has not been allowed to be examined by the trial Court as the 
Court can have no idea as to what that witness is going to say. 

Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondent (accused 1 to 4) by the Second Presidency Magistrate 
of the Court of the Presidency Magistrates, G. T., Madras in C. C. No. 105 of 1942 


on his file. 


1. (1921) 15 L.W. 186. 2. (1942) 2 M.L.J. 425. 
* Cr. App. No. 46 of 1943. rath November, 1943. 
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The Crown Prosecutor (P. Govinda Menon), the appellant in person. 

V. Rajagopala Mudaliar, B. T. Sundararajan and S. A. Raja for Respondents. 

The Court delivered the following 

JupGMENT.—The prosecution examined three witnesses, and on roth April, 
1942, the Prosecuting Inspector endorsed the charge-sheet with this statement 
“P. Ws. 2, 3, 5, 6 and 7 (the numbers relating to the list of witnesses in the charge- 
sheet) are given up.” He then signed his name. The Magistrate at once framed 
a charge against the accused ; but for one reason or another the trial proceeded 
no further. Before the stage had arrived for further cross-examination, the Magis- 
trate was transferred, and the Magistrate whose judgment is now appealed against, 
assumed office. The accused applied for what is generally termed a de nove trial ; 
and the three witnesses already examined were re-called and re-examined. After 
that had been done, the prosecution requested that one of the witnesses mentioned 
in the charge-sheet, No. 2, might be examined for the prosecution before the prose- 
cution closed its case. The Magistrate refused to allow this witness to be examined, 
and passed the following order : 

“ This witness is once given up by the prosecution and not examined before framing charge. 
I do not think there is provision for such a course unless the witness is one not examined by the Court 
of its own accord before framing charge . . . .” 

The matter was adjourned for further argument, when the learned Magistrate said : 

“The Prosecuting Inspector relies on the provisions under section 256, Criminal Procedure 
Code, for the examination of ‘remaining witnesses for the prosecution’ after the framing of the charge. 
Here, as it is rightly pointed out by the accused’s counsel, there are no witnesses remaining to be 
examined, as the list given by the prosecution under section 252, Criminal Procedure Code, has been 
exhausted with the giving up of P. Ws. 2, 3, 5, 6 and 7 on 1oth April, 1942, by the Prosecutor before 
framing charge; the present application for examining now any of the witnesses given up is not tenable. 
It is dismissed.” 

The result was that the accused were acquitted. ‘The Crown appeals. 

The ordinary rule is that a party to a proceeding, whether it be civil or criminal, 
may examine whatsoever witnesses he pleases, provided they are examined before 
he closes his case. There is one exception to that rule in section 253 (2), Criminal 
Procedure Code, which permits a Magistrate for reasons to be recorded, to discharge | 
the accused at any previous stage (that is, before all the prosecution witnesses are 
examined), if he considers the charge to be groundless. The learned counsel for 
the three surviving accused do not contend that there is any rule of estoppel in 
this matter. There is nothing to prevent a party from changing his mind. It is 
however argued that section 254, Criminal Procedure Code, read with section 256, 
Criminal Procedure Code, contains an exception to the general rule that a party 
may examine whomsoever he pleases. Section 254 makes provision for the framing 
of a charge by a Magistrate if he considers that the accused has committed an 
offence after the prosecution evidence has been taken or at any previous stage of 
the case. Section 256 makes provision for the further cross-examination of witnesses 
examined before the framing of the charge and the examination, cross-examination 
and re-examination of the remaining witnesses for the prosecution. ‘The argument 
of the learned counsel for the accused is that the normal rule under section 254 
is that the charge should be framed only after the prosecution has examined all its 
witnesses, and so it must be presumed in the absence of a note by the Magistrate 
to the contrary, that the framing of a charge would show that all the prosecution 
witnesses had been examined. The section does not however say that the Magistrate 
can frame a charge at a previous stage only if he is of opinion that it is not necessary 
to examine further witnesses before framing the charge. ‘The section gives complete 
freedom to the Magistrate to frame a charge whenever he pleases ; and one cannot 
presume that because the Magistrate has framed a charge, that all the prosecution 
evidence has been taken. The expression “‘ remaining witnesses for the prosecution ”’ 
in section 256(1), Criminal Procedure Code, presumably means the remaining 
witnesses that the prosecution wishes to examine. ‘This is the interpretation given 
to this expression in Emperor v. Burn}, an opinion with which I respectfully agree. 








I, (1909) 11! Bom.L.R. 1158. 
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It seems to nie a general rulé of law and equity that the prosecution is at liber'y to 
examine whomsoever it pleases unjil the prosecution cas2 has been closed. ‘The 
prosecution case does not end with the framing of the charge. The accused are 
permitted to furtner cross-examine the prosecution witnesses and the prosecution 
to re-examine those witnesses. The prosecution is not closed until the defence 


begins. I am therefore of opinion that the learned Magistrate was wrong in refusing 
to examine the witness tendered. 


Learned counsel for the accused contend that even though the evidence of 
this witness was wrongly exeluded, section 167 of the Indian Evidence Act comes to 
their aid ; and this Court should not set aside the acquittal and order retrial unless 
it is satisfied that the admission of that evidence would result in the 
conviction of the accused. It is difficult to apply section 167 of the Evidence Act 
to a witness, when we have no idea what that witness is going to say. If there is a 
document, it is possible for the appellate Court to judge what effect, if any, the 
admission or rejection of that document would have on the result of the case ; but 
one cannot often estimate the effect of the admission of oral evidence. One of the 
reasons given by the learned Magistrate for acquitting the accused is that the evidence 
of P. W. 1 is uncorroborated which it would not have been if the Magistrate had 
not wrongly refused to examine the prosecution witness in question. 


In the result, the appeal is allowed, the acquittal of the accused set aside, and 
the case remanded for disposal after examining the witnesses that the prosecution 
wish to examine. The accused will of course be permitted to enter upon their 
defence after the prosecution case is closed. 


K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. , 
Karani alias Asan and another .- Petitioners* (Accused). 
Penal Code (XLV of 1860), sections 21 (9), 332 and 379—Talayari collecting rent—Assault by accused 
—Another person stealing purse of talayari—Nature of offence. 


The talayari of a village’is a permanent servant of the Crown a 
functions referred to in section 21 (9) of the Indian Penal Code. 
while he is engaged in the work of demanding and collecting kist fo 
is liable to be convicted under section 332, Indian Penal Code. 


The talayari of a village went about the village demanding and collecting kist under the directions 
of the village munsiff. The first accused asked him whether he was “ still collecting kist for an 
unjust Government even though the Government had perished,” and the talayari thereupon asked 
him not to interfere with his collection work. Thereupon the first accused abused and beat him 
and at that time the second accused came and stole the purse of the talayari, which purse contained 
an amount collected by way of kist. 


Held, that the first accused was liable to be convicted for an offence under section 332 and the 
second accused for an offence under section 379, Indian Penal Code, 


Venkatigadu, In re, (1879) 1 Weir 342 and Arjan Mal v. The Crown, (1922) ILL.R. 3 Lah. 440, 
considered. 

Petition under sections 43 5 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Court of 
the Special First Class Magistrate, Ambasamudram, in C. C. No. 26 of 1943. 

K. §. Ramabhadra Aiyar for Petitioners. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown, 

The Court made the following 

OrDER.— The petitioners are accused 1 and 2 in C. C. 
file of the Special First Class Magistrate of Ambasamudra 


) l ; m. The first accused 
has been convicted for an offence punishable under section 332 and the second accused 


for an offence punishable under section 379, Indian Penal Code. 
The case against them was that P. W. 1 the tala 
to the village for demanding and collecting kist, und 


nd he exercises some of the 
Consequently, if he is assaulted 
r the Government, the offender 


No. 26 of 1943 on the 


yari of Iyan Pittalpudur, went. 
er the directions of his village 


* Or. R. C. No. 792 of 1943. aati Olah Yom. 
(Cr, R. P. No. 738 of 1943). ; er, 1943 
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munsiff. The first accused asked P. W. 1 whether he was “still collecting kist 
for an unjust Government, even though that Government has perished.” P.W. 1 
asked him not to interfere with his kist collection’ work. ‘Thereupon the first accused 
abused him and beat him on his left shoulder and they were pushing each other 
when the second accused came and stole the purse containing Rs. 8-2-0 out of 
which Rs. 8 was the kist collected that morning. A number of witnesses to the 
occurrence have been examined and they have proved the fact that the first accused 
assaulted P. W. 1 in the manner stated above and that the second accused took away 
the purse by force. The Magistrate has discussed the evidence and apart from the 
evidence of P. Ws. 1 and 2 there is the evidence of a number of disinterested wit- 
nesses who were present there and witnessed the occurrence and I therefore see no 
reason to interfere with the findings of fact arrived at by the Magistrate. 


The only point urged before me is that the, talayari is not a public servant, 
and that he was not beaten at the time when he was discharging his duty as a public 
servant and that consequently no offence under section 332, Indian Penal Code, 
was committed. From the evidence of P. W. 1 which was read over by counsel 
for the petitioners, it is seen that he as a talayari used to go and demand kist and 
that he would be collecting it from those who paid it to him. It is a well-known 
fact that the talayari is generally sent by the village munsiff to make collections 
of kist and if parties pay the kist to him, he would receive and pay it to the village 
munsiff. Under section 21 (9), Indian Penal Code, the words “ public servant 
denote : 

“ Every officer whose duty it is, as such officer, to take, receive, keep or expend any property 
on behalf of Government or to execute any revenue process, or to investigate or to report, on any 
matter affecting the pecuniary interest of Government . so p oe 
In this case, it is stated for the petitioners that the word “ officer’ must be taken 
to mean a person who exercises any delegated function of the Government. It is 
the function of the Government to collect kist; and if as stated by the talayari, 
P.W. 1, he could go and collect kist from those who pay him, then he is a person 
exercising a delegated function of the Government in collecting kist to a limited 
extent. According to the evidence, in the case it was when he went to the village . 
to collect kist that he was assaulted. The case reported in Venkatigadu, In re,* 
has no application to the facts of this case. .There it was found that the talayari 
has not got the functions of a police officer. In this particular case, it is not the 
case that he was acting as a police officer. It was when he was assisting the village 
officer in the matter of the collection of the kist that he was assaulted. The other 
case also has no bearing on the point in question. Arjan Mal v. The Crown? relates 
to a case of chowkidar. The talayari is a permanent servant of the Crown and 
he exercises some of the functions referred to in section 21 (9) of the Penal Cede 
and while he was exercising such functions he was assaulted. The first accused 
was therefore rightly convicted. There is evidence to show that the second accused 
stole the purse that was in the possession of P. W. 1.. The sentences of fine of Rs. 50 
and Rs. 40 respectively imposed on them are not excessive for the offences under 
sections 332 and 379, Indian Penal Code. 


The petition is rejected. 
B.V.V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KuppuswaMi AYYAR. 


The Public Prosecutor .. Appellant* 
2. 
Muntan alias Payya Kutti and others .. Respondents. 


Madras Probation of Offenders Act (IIT of 1937), section 5—Duty of Magistrate to find accused guilty 
before sending the papers.to a higher Magistrate for passing sentence—Magistrate to whom the papers are sent 
cannot go into the question of the guilt or otherwise of the accused. 





1, (1879) 1 Weir 342. 2, (1922) I.L.R. 3 Lah. 440. 
* Crl. App. No. 118 of 1943. 15th July, 1943. 
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"The wording of section 5 of the Madras Act III of 1937 is similar to that of section 380 of the 
‘Code of Criminal Procedure. Under that section, the Court which sends the records has to 
‘find the accused guilty before sending the papers to the higher class Magistrate for dealing with any 
accused, under the provisions of Madras Act III of 1937. It is not open to the Magistrate to whom 
the papers are sent to go into the question of the guilt or otherwise of the accused. Where the Magis- 
trate who sends the records has merely expressed an opinion, thinking that he could do so, under 
section 349, the Magistrate to whom the papers are sent cannot acquit the accused but should return 
‘them to the Magistrate who sent them to pass an order convicting the accused and then send the 
records up for passing orders against him under Madras Act III of 1937. 


The Public Prosecutor v. Gurappa Naidu, (1933) 65 M.L.J. 405 : LL.R. 57 Mad. 85, applied. 


Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondents (accused) by the Sub-Divisional Magistrate of Tiru- 
vannamalai, in C. ©. No. 170 of 1942 on his file. 


The Public Prosecutor (V. L. Ethiraj) in person. > 
M. Santosh for Respondents. i 
The Court delivered the following 


JUDGMENT.— This is an appeal by the Crown against the order of the Sub- 
Divisional Magistrate of Tiruvannamalai acquitting the four accused in C. C. No. 
170 of 1942 on his file. All these four accused were charged for an offence under 
section 429, Indian Penal Code, and tried by the Second Class Magistrate of Polur. 
The case against them was that they killed a bull which was stolen by the accused 
1'and'2.° The case of theft was tried separately. All these four accused were 
tried by the Second Class Magistrate of Polur, who after taking evidence, was of 
opinion that all of them were guilty under section 429, but thought that as the first 
accused was a first offender and as the report of the District Probation Officer 
recommended his release on probation of good conduct he should send the papers 
to the Sub-Divisional Magistrate under section 5 of Madras Act III of 1937. But 
instead of sending the records with the first accused alone, he directed all the accused 
to be produced before the Sub-Divisional Magistrate for being dealt with, and 
in the order he stated that the proceedings were submitted under section 349 
(1-A), Criminal Procedure Code. The learned Sub-Divisional Magistrate , was 


of opinion that the accused could not be found guilty on the evidence on record 


and acquitted all of them. Hence this appeal. 


If the Second Class Magistrate in a case like this was entitled to act under 
section 349, the order of the Sub-Divisional Magistrate will have to be sustained, ` 
because he had jurisdiction to go into the question as to the guilt of the accused 
when the papers are sent to him under section 349. That is not disputed. But 
what is urged is that this is not a case in which the record could be sent under 
section 349, especially when there is a separate provision for dealing with such ‘Cases, 
namely, section 5 of Madras Act III of 1937. The wording of that section is similar 
to that of section 380 of the Code of Criminal Procedure. The Court which sends 
the, records has to find the accused guilty before sending the papers to the Sub- 
Divisional Magistrate or First Class Magistrate for dealing with any accused under 
the provisions of Act ITI of 1937. Evidently the Magistrate did not know that-he 
will have to find him guilty before taking action under that Act and. thought instead 
that it. would be enough if he expressed an opinion as required by section 349. 
In'this he was certainly wrong. As pointed out in Public Prosecutor v. Gurappa Naidu}, 
in a case.where a Magistrate has to find an accused guilty before he sends the papers 
to a higher class Magistrate for the purpose of passing a sentence, it is not open 
to the latter to go into the question of the guilt or otherwise of.the accused. In this 
case the language of section 380 is similar to that of section 5 of Act III of 1937. 
The Second Class Magistrate of Polur therefore ought to have found the accused 
guilty and sent the papers to the Sub-Divisional Magistrate for taking action with 
regard to the first accused alone under the provisions of Act III of 1937. The 
order of the Sub-Divisional Magistrate acquitting the accused is set aside and 
he is ordered to return the papers so far as accused 2 to 4 are concerned to the 


eee 
I. (1933) 65 M.L.J. 405: I.L.R. 57 Mad. 85. 
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"Second Class Magistrate of Polur for taking action with regard to those accused 
himself and he will ask the Second Class Magistrate to pass an order convicting 
the first accused and then send him the records for passing orders against him 
under Act III of 1937. 


K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 


V. Vr. N. Vr. Nagappa Chettiar .. Appellant™ 
v. 
Ramanatha Ganapadigal and another .. Respondents. 


Estoppel—Sham and nominal sale—Fudgment-debtor party to it—Attaching decree-holder not estopped from 
questioning it—Insolvency of judgment-debtor—Discharge—Effect—Property secreted by insolvent—Cannot be 
retained by party to that fraud and would be available for attachment by the judgment-creditor of insolvent. 


The plaintiff sued for a declaration that the property which he sought to attach belonged to his 
judgment-debtor, the second defendant, and not to his sister‘s son, the first defendant, in whose grand- 
father’s favour he had executed a sale deed conveying it. The second defendant who was adjudicated 
an insolvent had not shown this property in his schedule. He was subsequently discharged without 
any opposition. The sale was found by both the lower Courts to be a sham and nominal one. In 
second appeal it was contended (1) that as the second defendant would be estopped from questioning 
the right of the first defendant in the fraudulent transaction to which they were both parties, the 
plaintiff claiming through the second defendant would be equally estopped from questioning it ; (2) 
tkat on the discharge in insolvency of the second defendant the property did not revest in him but 
continued to be available to the creditors in the insolvency application and that the first defendant 
as trespasser could continue in possession till disturbed by the receiver. 


Held, (1) that as estoppel operates personally against the person who is estopped and not ordi- 
narily through any one claiming through him, the plaintiff was not estopped from questioning the sale; 


(2) that when the insolvent was discharged, the administration came to an end and whatever 
property remained became his once again, and available for attachment by the plaintiff; and 


(3) that the first defendant could not be allowed to retain possession of the property by relymg 
on his own fraudulent act. 


Appeal against the decree of the Court of the Subordinate Judge of Devakottai 
in A.S. No. 17 of 1941, preferred against the decree of the Court of the District Munsiff 
of Devakottai in O. S. No. 114 of 1940. 


C. Padmanabha Aiyangar for Appellant. 
T. V. Ramiah for Respondents. 
The Court delivered the following 


JupGMENT. —In the suit out of which this second appeal arises the plaintiff sued 
for a declaration that the property which he sought to attach belonged to his judgment- 
debtor, the second defendant, and not to his sister’s son, the first defendant, in whose 
grandfather’s favour he had executed a sale deed on the gth January, 1912. Both 
the lower Courts found that the transaction of the 9th January, 1912, was a sham 
and nominal one and that the property continued to belong to the plaintiff’s judgment- 
debtor, the second defendant, down to the date of the attachment. As this is a 
finding of fact it has not been canvassed in this Court. 


Two arguments have been put forward on behalf of the appellant, the first 
defendant. The first is that as the second defendant could not question the right 
of the first defendant in a transaction to which they were both parties and in which 
they had jointly committed fraud, the position of the plaintiff could not be any better, 
because he claimed through the second defendant and is equally bound by the 
estoppel which would operate against the second defendant if the second defendant 
had put forward this claim. That is however not the case. Estoppel operates 
personally against the person who is estopped, not ordinarily against any one claiming 
through him. Mr. Padmanabha Aiyangar relies on the decision in Audinarayudu 
v. Mangamma}, where the question arose whether a creditor could attach property 
which his judgment-debtor had purported to transfer and to which section 53-A 





* S. A. No. 1291 of 1942. 18th October, 1943. 
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of the Transfer of Property Act applied. There, the decision of the learned Judge 
turned upon the peculiar wording of section 53-A, which says, “the transferor or 
any person claiming under him shall be debarred from enforcing against the trans- 
feree . . . . anyrightinrespectof the property ;” so that Audinarayudu v. 
Mangamma' cannot have any application to a case which is unrelated to section 53-A 
of the Transfer of Property Act. 


The second argument of Mr. Padmanabha Aiyangar is a very ingenious one and 
it is this : according to the findings of the lower Courts, the property belongs to the 
second defendant and by virtue of section 28 of the Provincial Insolvency Act all 
the property of the insolvent—necessarily including this property which was secreted , 
in the name of the first defendant—vested in the Official Receiver ; upon his dis- 
charge the property did not revest in the insolvent but continued to be available 
for the creditors in the insolvency application and therefore the property even 
to-day does not belong to the insolvent, the second defendant; the first defendant, 
who is in the position of a trespasser, is therefore entitled to remain in possession 
until disturbed by the lawful owner, the Official Receiver. In the first place, we 
know very little about the insolvency proceedings, except that the insolvent did not 
show any immovable property in his schedule and that he was discharged with the 
remark ““ There is no opposition. The discharge order is granted.” If none of the 
creditors proved, as seems to have been the case, then whatever may have been 
the property belonging to the insolvent it would have had to be given back to him 
at the termination of the administration. In Desikachari v. Official Receiver, Chingleput,? 
the learned Judges had to consider 2 somewhat similar argument, although in that 
case there was no question of fraud or bad faith. The learned Judges said that 
although section 37 of the Provincial Insolvency Act applies only to the annulling 
of an adjudication and not to the case of a discharge ; yet the principle enunciated 
in this section applied and that when once the insolvent had been discharged the 
administration came to an end. Whatever property remained had to be given 
back to the judgment-debtor and became his and would not therefore be available 
on the application of creditors after the insolvent had been discharged. If that is 
so, then upon the discharge of the second defendant the property became his once 
again and was therefore available for attachment by the respondent. 

I think that this argument of the appellant would also have to be repelled on 
the ground that the first defendant is seeking to retain possession of the property by 
relying on his own fraudulent act in obtaining possession to shield this property 
from the creditors. This he cannot be allowed to do. 


The appeal is dismissed with costs. 
VS. . maan Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry LIONEL LEACH, Chief Fustice AND Mr. JUSTICE 
LAKSHMANA Rao. 


Velaguru Asari | si Appellant* 
U. 
Suppa Naicken and others .. Respondents. 

Limitation Act (IX of 1908), article 181—Morigage—Suit on ex parte preliminary decree—Time allowed 
Jor redemption—Expiry of—Application for setting aside the decree—Conditional order—-Ten days allowed 
jor payment of cosis—Fatlure to comply with order—Dismissal of application—Appeal against—Allowed and 
application to set aside remanded to first Court for hearing—Again default and dismissal—Application for final 
decree— Whether limitation barred passing of final decree. 

In a suit on a mortgage a preliminary decree was passed on goth September, 1936, and two 
months’ time for redemption allowed. The decree was ex parte. Later on, one of the defendants 
applied to set aside the ex parte decree. The, application was heard on 1gth January, 1937, when 
the Court directed that the decree should be set aside provided the defendant paid within ten days 
certain costs. Since there was failure to pay the costs his application stood dismissed on 29th January, 


1. (1943) M.W.N. 605. 2. (1942) 2 M.L.J. 714. 
aS. A. No. 1136 of 1942. . 3rd November, 1943. 
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1937, Ar appeal against the conditional order was filed and allowed in August, 1937. The result 
was that the suit was remanded to the first Court to hear the application for an order setting aside 
the ex parte decree and hear it on the merits. But again in the first Court the defendant being 
absent when the case was called on the 22nd September, 1937, it was dismissed for default. An 
application for restoration was also dismissed, and an appeal to the higher Court was also dismissed. 
In May, 1940, the plaintiffs applied for a final decree and for an order excusing the delay. The 
applications were dismissed in December, 1940. An appeal against the orders was allowed. On 
the question of limitation regarding the passing of a final decree, 


Held, that neither the order of the Judge on 24th August, 1937, nor the later order of the 
Munsiff of the 22nd September, 1937, can in any sense be regarded as a merger of the order 
granting the preliminary decree . Under article 181, of the Limitation Act, limitation ran from 
the date when the right to apply accrued and at the latest it accrued in this case on 29th January, 
1937. 

Appeal against the decree of the Gourt of the Subordinate Judge of Trichinopoly 
in A. S. No. 114. of 1942 preferred against the decree of the Court of the District 
Munsiff of Kulitalai in I. A. No. 547 of 1940 in O. S. No. 391 of 1935. 

M. S. Vaidyanatha Aiyar for Appellant. 

T. V. Ramanatha Aiyar for Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice:—The question in this second appeal is whether an application 
for a final decree in a mortgage suit is barred by the law of limitation. The case 
has been placed before a Bench as the facts are unusual and it was considered that 
there was no authority directly bearing on this case. 


In O. S. No. 391 of 1935, on the file of the Court ofthe District Munsiff of 
- Kulitalai, the first, second and third respondents sued to enforce the payment ofa 
debt due on a mortgage which had been created by the grandfather of the appellant. 
At the time of the institution of the suit the mortgagor was dead, and his son and 
his two grandsons, of whom the appellant is one, were made defendants in his 
place. There were six other defendants. These persons were made parties as 
they had interests in the property by reason of subsequent mortgages. On the 
goth September, 1936, the District Munsiff passed a preliminary mortgage decree, 
in which he directed that two months’ time should be allowed for redemption. The 
defendants did not appear and therefore a decree was passed ex parte. On the 
20th October, the first defendant (the father of the appellant) applied for an order 
setting aside the ex parte decree. ‘This application was heard on the rgth January, 
1937, when, with the consent of the plaintiffs’ vakil, the Court directed that the 
ex parte decree should be set aside, provided that the first defendant paid within 
ten days a total sum of Rs. 182-3-0 as costs. The first defendant failed to comply 
with this condition and accordingly on the 29th January, 1937, his application 
stood dismissed with costs. The first defendant then filed an appeal in the Court 
of the District Judge against the conditional order passed by the District Munsiff 
on the 19th January, 1937. He averred that the decree should have been 
set aside unconditionally. This appeal was heard on the 24th August, 
1937, and allowed. The result was that the District Judge remanded the case 
to the District Munsiff to hear the application for an order setting aside 
the ex parte decree and decide it on the merits. In accordance with this order 
the District Munsiff posted the application for hearing on the 22nd September, 
but when the case was called on the first defendant was again absent. Consequently, 
the application was dismissed for default. The first defendant applied for its 
restoration, but this application was dismissed. The first defendant appealed 
without success. On the grd-May, 1940 the plaintiffs applied for a final decree and 
they also applied for an order excusing the delay. Both these applications were 
dismissed on the 14th December, 1940. The plaintiffs then appealed against the 
order of the District Munsiff refusing them a final decree. This appeal was heard 
by the Subordinate Judge, who allowed it. The present appeal is from this decision. 


The article of the Limitation Act which applies here is article 181. This 
fixes the period of limitation at three years from the date when the right to apply 
accrues. If no application had been filed for an order setting aside the ex parte 
decree, the right to apply for a final decree would have accrued on the goth Novem- 
ber, 1936. But an application was filed and dealt with in the order of the District 
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Munsiff of the 19th January, 1937. This order operated to extend the time to the 
29th January, 1937, and on that date the plaintiffs undoubtedly had the right to 
apply for a final decree. 


The Subordinate Judge held that the application was in time because of the 
order of the 22nd September, 1937, and we cannot agree that time ran from that 
date.» When the District Judge allowed the first defendant’s appeal on the 24th 
August, 1937, the position reverted to that on the 20th October, 1936, when the 
first defendant applied for an order setting aside the ex parte decree. The dismissal 
on the 22nd. September, 1937, of that application for default restored the position 
to what it was when the preliminary decree was passed, and what happened subse- 
quently did not materially alter the position. At the most, the plaintiffs could 
only rely on the order of the roth January, 1937, and this would merely mean 
that time began to run on the 2ggth January, 1937, which would not help them. 
The order of the 24th August, 1937, or that of the 22nd September, 1937, can in 
no sense be regarded as a merger of the preliminary decree. 


The decisions of the Privy Council in Abdul Majid v. Jawahir Lali, Batuk Nath v. 
Munni Dei? and Sachindranath Roy v. Maharaj Bahadur Singh? seem to us to have appli- 
cation here. In the first of these cases ‘the Privy Council dismissed an appeal for 
want of prosecution. The appeal arose out of a mortgage suit. After the appeal 
had been dismissed, the decree-holder applied under section 89 of the Transfer of 
Property Act for an order making the decree for sale absolute and contended that 
the period of limitation ran from the date of the dismissal of the appeal by the 
Privy Council and not from the date of the High Court’s decree. If the date of 
the dismissal of the appeal by the Privy Council was to be taken, the application 
was in time; otherwise it was time barred. The decree-holders’contention was 
that the High Court’s decree had become merged in the order of the Privy Council. 
Their Lordships refused to accept this contention. In delivering the judgment, 
Lord Moulton said that the order dismissing the appeal for want of prosecution 
did not deal judicially with the matter of the suit and could in no sense be regarded 
as an order adopting or confirming the decision appealed from. It merely recognised 
authoritatively that the appellant had not complied with the conditions under 
which the appeal was open to him and therefore he was in the same position as if he 
had not appealed at all. The other decisions are also to the same effect. As we 
have already said, neither the order of the District Judge of the 24th August, 1937, 
in the appeal filed by the first defendant, nor the order passed by the District Munsiff 
on the 22nd September, 1937, dismissing the first defendant’s application for an 
order setting aside the ex parie decree, can in any sense be regarded as a merger of 
the order granting the preliminary decree. ; 

Mr. T. V. Ramanatha Ayyar on behalf of the plaintiffs has referred the 
Court to decisions under articles 180 and 182. Those cases have no application 
here. Article 181 has nothing incommon with these articles. Under article 181, 
limitation runs from the date when the right to apply accrues, and, at the latest, 
it accrued on the 29th January, 1937. 

The appeal must be allowed with costs here and below to be paid by plaintiffs- 
respondents. 

K.C. — Appeal allowed. 


+ 
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ple of merger operates a 110 


O. 21, rr. 18 to 20—Set-off of mort- 
gage decree against money decree at instance 
of money decree-ho.der—Permissibility. 596 
O. 21, r. 19 (b)—Right to set-off— 
Principles so 277 
—§—O. 21, r. 29—Order for stay under— 
Duration—‘ ‘Suit’? does not include appeal 
from decision in the suit—S. 39—-Exercise of 
discretion under—Considerations . 452 
O. 21, r. 54 (2)—Several properties 
attached—Order posted on only one—lInsufii- 
cient to constitute valid attachment of other 
properties .. 189 


O. 21, r. 63—O. 38, r. 5—Attach- 
ment before judgment by decree-holder— 
Claim petition—Order allowing claim—Suit 
to set aside—Dismissal—Reversal on appeal 
—~Decree-holder if can bring property to sale 
on the original attachment . .. 21 


O. 21, r. 69 (2)—Madras amendment 
and r. 90—Sale postponed beyond 30 days— 
No fresh proclamation—Whether sale nulli- 
.. 295 

O. 21, r. 89 (Madras)—Person buy- 
ing property from judgment-debtor after sale 
in execution—Right to apply for setting aside 
sale. .- 151 
0. 21, 1. 89 (Madras)—Right to ap- 
ply under—Auetion purchaser of different 
property at different auction—Title derived 
from judgment-debtor must be in the very 
property the sale of which is sought to be set 
aside—Nature of interest in the property 
contemplated by the rule—Person indirectly 
affected by sale—Locus standi to apply. 281 
0. 21, r. 97—Application under— 
Dismissal—Remedy by way of suit only. 391 
O. 22, rr. 1 and 3—Application to sue 
in forma pauperts—Death of applicant—Re- 
medy of legal representative—Continuation of 
suit on payment of court-fee—Permissibi- 
lity 6 : ove 180 
O. 22, r. 3—Abatement of suit on 
death of plaintiffi—Necessity to pass an order 
of dismissal of suit—Appeal lies against such 
order anda revision petition is incompe- 
tent av LE 
O. 22, r. 3 and S. 151—Suit by bena- 
midar—Benamidar dying pendente lte— 
Whether real owner can continue the ‘suit 
.. 362 

0. 22, r. 10—Auction-purchaser in 
execution of mortgage decree held by plain- 
tiff pending latter’s suit for declaration of 
title in his mortgagors—Petition to be 
brought on-record as plaintiff in the suit in 
the place-of the existing plaintiff—Maintain- 
ability s. 594 
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CIV. PRO. CODE (V OF 1908)—Contd, 


0. 25, r. 1—Seope—Petitioner in di- 
vorce suit—When can be ordered to furnish 
security for co-respondent’s costs . 132 
O. 32, rr. 6 and 7—Transfer by guar- 
dian to stranger to suit, of decree in favour 
of minor—Leave of Court not necessay 

(PO. yY 26: 78 
O. 33, r. 6—Question whether there 
is cause of-action or not for purpose of ad- 
mission of application—Only allegations in 
plaint and documents referred to in it to be 
considered aa LTE 
O. 38, r. 5—Attachment before judg- 
ment—Order allowing claim petition—Suit 
to. set aside—Dismissal—Reversal on ap- 
peal—Decree- holder if can bring property to 
sale’ on original attachment 21 
O. 40, r. 1—Receiver of leaschold— 
Duty to apply sub-rents first to discharge 
head-rent—Land tenures—Ghatwali tenure— 
Non-payment of rent—Effect (P.C.) .. 463 
O. 41, r. 5—~Appeal against order re- 
fusing to set aside ex parte preliminary de- 
ereo—Stay of passing of final deeree—Appli- 
cation for—Maintainability 
O. 41, r. 22—Partial deeree against 
dedfendant-respondent—Cross-objections . 
filed—-Point raised in appeal attacking entire 
decree—Sustainability (F.B.) .. 336 
O. 41, r. -27 (1) (¢)—Omission to 


























examine important witness in trial—Proce- | 


dure in appeal—Remand—tTrial Court cannot 
examine witnesses as Court witnesses .. 312 


CIVIL RULES OF PRACTICE [MADRAS 
HIGH COURT]—R. 135, els. (3) and (5)— 
Second application for copy of printed judg- 
ment in first Court for production in appeal 
—Maintainability . 517 

COMPANIES ACT (VII OF 1913), S. 152 
(1) and (3)—Dispute between company and 
another person—Reference to arbitration—If 
can be only in accordance with the provisions 
of Arbitration Act (X of 1940) . 489 

——§. 171—Whether sanction of the 
Court necessary to continue execution pro- 
ceedings .. 448 
Ss, 196, 202—Appealability of order 
dirceting publie examination of directors—Ez 
parte order justifiable in the circumstances— 
Suggetion of fraud sufficient to order publie 
examination - 499 
S. 277-K—Banking company incor- 
porated before the commencement of amend- 
ing Act of 1936—Failure to ‘‘maintain’’ the 
reserve fund—Offence ; .- 19 

COMPANY—Shares—Transfer of—Appli- 
cation by a grantee under a registered will 
—Applicant in territories under military con- 
trol of enemy-—Non-applicability of S. 83, 
C.P.C. and r, 15 of the Defence of India Act 
to the ease—Lien of company on shares sub- 
sists even after devolution of shares .. 201 

CONSTITUTIONAL LAW—Ordinance— 
Whether ean have .retrospective operation 

(E.C.) .. 468 

CONTEMPT— Proceedings for—To be spa- 
ringly used and always with reference to ad- 
minisfration of justice—False news item 











. 557 | 
| AMENDED IN MADRAS), S. 7 (iv-A)— 


not t: 


‘ Court-fee payable 





CONTEMPT—Contd. 


and comment thereon in a daily not affecting 
admiristration of justice—-Contempt proceed- 
ings not to be resorted to (P.C.) .. 568 


CONTRACT—Joint family business—Debts 
due to a money-lender—Acknowledgment by 
person newly admitted as partner—Fresh 
advances to partnership and a reduction of 
rate of interest—Consideration—Liability of 
new partner for earlier debts on the ground 
of novation (P.C.) .. 417 
Ss. 39 and 64—Person reseinding 
under 8. 39—Right to damages for loss and 











liability to refund benefit received—‘ Bene- 

_ fit?’ —~Meaning (P.C.) .. 369 
S. 64—Person rescindine—Right to 

damages and liability to refund benefit re- 

ceived (P.C.) .. 369 

Ss. 65 and 125—Applicability. 645 

S. 125—Applicability .. 645 





CO-OWNERS—Suit for share of ae col- 
lected—Liability for interest—Starting point 
—Whether date of collection or date of suit 
or date of final decree .. 653 


COURT-FEES ACT (VIL OF 1870. AS 


Decree against karnavan as such—Suit for 
partition and possession by individual mem- 
bers—Canecellation of decree if necessary— 
396 
S. 7 (iv) (f)—Claim of dissolution 
of partnership with a claim for an account— 
Case for dissolution not necessitating inter- 
ference by Court—Court-fee payable .. 130 
S. 7 (iv) (f)—Suit for accounts of 
dissolved partnership—Final decree for pay- 
ment of certain sums by plaintiff to defen- 
dant—Appeal by plaintif—MValuation for 
court-fee .. 347 
S. 7 (5) and Sch. II, Art. 17 (b)— 
Applicability to suit for partition by Hindu 
widow under Hindu Women’s Right to Pro- 
perty Act . 172 


CRIMINAL PROCEDURE CODE (y OF 
'398), 8 190 (1) (c)—Assault—Exaggera- 
tion of assault—Complainant uot anxious 
about ease—Offence not compoundable—Ma- 
gistrate’s cognizance of offence justifiable— 
Right of Magistrate to proceed with trial if 
after preliminary enquiry he was coguisant 
of an offence—Offence lesser than what was 
committed can be taken cognizance of by 
Magistrate, provided he has not deliberately 
done 80 .. 597 
S. 197—Police officer who can be dis- 
missed by Deputy Inspector-General of Police 
—Prosecution for offence under I.P.C., 8. 
16i1—Sanetion of Provincial Government not 
necessary (F.C.) .. 62 
Ss. 227, 236, 237 and 423—Powers 
of High Court to amend charge in appeal 

(P.C.) .. 532 

——Ss. 254 and 256—Prosecution 
giving up a witness before framing a charge 
—Not prevented from letting in his evidence 
at the, trial . 672 
Ss. 263 and 264—Whether Na 
s part of the records which an appellate 
Mapistrate can look into . 644 
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OR. PRO. CODE’ (1898)—Contd. 


B. 342—Magistrate trying a case not 
acting in accordance with proper protedure 
—Accused not allowed opportunity to explain 
circumstances against him—Trial de 
proper 





.. 389 
S. 403 (1)—Accused charged with 
murder at first trial—Found not guilty by jury 
by majority of 6 to 38—Retrial on same 
charge—Unanimous verdict of ‘‘not guilty”? 
of murder and verdict of ‘‘gnilty’’ by 5 to 4 
under section 326, I.P.C., of grievous hurt 
—Retrial for offence under S. 326—Maintain- 
ability .. 297 
8. 435—Sub-Divisional Magistrate 
conducting inquiry into allegation against 
police officers in complaint forwarded to him 
as required by Police Order No. 157—Order 
relating to such inquiry—Revisability. .. 182 
Ss, 476 and 476-B—Civil case dispos- 
ed of by single Judge of High Court—Order 
under 8. 476—Appealability—Order whether 
passed on criminal side .. 668 


S. 488—Husband wtih venereal di- 
sease insisting -on wife sharing bed—Wife 
staying away—Right to maintenance .. 150 


l S. 488—Maintenance of wife and 
child—Wife leading adulterous life—No re- 
quest by father for custody of child—Witfe 
not entitled to maintenance for herself but 
only to cost of maintenance of child till father 
obtains its custody 4 .. 318 


S. 517—Offenee under Defence Rules 
of hoarding small coins—Confiscation of coins 
—If can be ordered . 500 


Ss. 526 (8), and (9) and 537—Inti- 
mation of intention to apply for transfer— 
Scope of discretion of Sessions Judge to re- 
fuse an adjournment—Refusal . of adjourn- 
ment on erroneous ground—-No prejudice to 
accused and no failure of justice—Refusal of 
adjournment is a mere irregularity cured by 
S. 537-——Trial not vitiated by the error .. 524 
——S8. 537—TIrregularity in trial—When 
cured by S. 537 .. 524 
S. 562 (1)—Not applicable to of- 

fence under S. 326, I.P.C, .. 176 
CRIMINAL TRIAL—Approver’s evidence 
—When -snfficient to sustain a conviction— 
Retracted confession—Conviction based on— 
When proper—Confession of co- accused— 
Sufficiency to corroborate approver’s evidence 
: (F.B.) .. 634 
CRIMINAL TRIBES ACT (VI OF 1924), 
8. 22 (1) (b) and rules framed under S. 20— 
Registered members of criminal tribe failing 
to send children to school as directed by 
manager of settlement—If liable to convie- 
tion . 175 
CUSTOMARY RIGHT—When established 
—Burden of ‘proof `.  (P.C.) .. 186 
DEED—Construction—Deseription of pro- 
perty by name and boundaries—Discrepancy 
—Maxims falsa demonstratio non nocet and 


























contemporanea expositio — Applicability— 
Principles .. 622 





Construction—Indemnity bond—Exe- 
cution by third party—Agreement to restore 


novo. 


. ordered 


DEED—Contd. 
benefit received under sale executed for minor 


` —Suit by minor avoiding sale and for mesne 


profits—Decree  passed—Suit to enforce in- 
demnity bond—Conditions for enforceability 
—Refund of mesne profits and costs .. 645 


Family settlement—Provision in fa- 
vour of two daughters for their lifetime and 
then to their issue—Rules of interpretation— 
Daughters taking as tenants-in-common—Is- 
sue of daughters take vested interests to a 
half share each ». 979 

DEED OF GIFT—Minor’s guardian exe- 
cuting a deed—Invaidity—No necessity to 
make gift in respect of an event which hap- 
pened 23 years ago .. 432 


DEFENCE OF INDIA ACT, 8. 2 (3)— 
Defence of India Rules, r. 81 (2) and 81 (4) 
—Contravention of an order of the Provin- 
cial Government— Whether punishable .. 287 
8. 2 (5) and r. 89 (2) (1)—Powers 
given to Provincial Government—Delegation 
by Provincial Government to transport autho- 
rity constituted under the Motor Vehicles Act, 
1939—-Valid .. 429 
8. 16 (1)—Not applicable to order 
made under or by virtue of invalid rule under 
the Act ji (F.C.) .. 90 

DEFENCE OF INDIA RULES, R. 26— 
Satisfaction that detention is necessary— 
Person to be satisfied before making order-—— 
Delegation—Seope (B.C.) .. 468 
R. 26—Validity (F.C.) .. 90 
R. 81 (4) and Food Grains Control 
Order (1942), cls. (3) and (6)—-Failure to 
comply with conditions mentioned in licence 
issued under Food Grains Control Order— 
Amounts to a contravention of an order made 
under r. 81 (4) of the Defence of India ee 

. Q 

Rr. 90 (2) (d) and 90 (3)—Acquir- 
ing and hoarding of small coins—Gist of 
offence .. 280 
R. 90 (8)—Offence of hoarding 
small coins—Confiscation of the coins a 

DEFENCE OF INDIA (AMENDMENT) 
ORDINANCE, S. 3—Validity (F.C.) .. 468 

EASEMENT—Adjacent owners—Under- 
standing regarding lay out of pathway on 























| particular plots—Failure by one party to 


fulfil his part of contract—Suit to enforce 
performance—No substitution permissible in 
the matter of pathway—-Mandatory injunc- 
tion—Cannot be graned in the absence of 
substantial damage .. 519 

ESTOPPEL—Sham and nominal’ sale— 
Judgment-debtor party to it—Attaching de- 
cree-holder not estopped from questioning it 
—Insolvency of judgment-debtor—Discharge 
—Hifect—Property secreted by. insolvent— 
Cannot be retained by party to that fraud 
and would be available for attachment by the 
judgment-creditor of insolvent .. 677 

ESSENTIAL SERVICES (MAINTEN- 
ANCE) ORDINANCE (XI OF 1941), 8s, 6 
(b). and 7 (1) and Amending. Ordinance 

¢ 


"GENERAL 


ESS. SER. MAINTENANOE ORD, (XI OF 
1941)—Conid. < 


(XXVI of 1942), Expl. 2 to 8, 5—Aban- 
donment of employment—Resignation of ap- 
pointment followed up by leaving he place of 
employment without waiting for the accep- 
tance of resignation . 653 
f Ss. 5 (b) and 7 (1)—Charge-sheet 
laid by the sub-Inspector of Police—Whether 
Magistrate can take cognizance . 380 

EVIDENCE ACT (I OF 1872), 8. 27—Ac- 
cused confessing to the police—Attestation of 
record of confession—Evidence of confession 
not to be rejected ». 293 
S. 27—Confessional statement of ac- 
ceused—Recovery of material object—Admis- 
sibility of statement in evidence .. 283 


S. 30—Confesssion of co-aecused— 
Weight of as evidence against other accused 
l (F.B.) .. 634 

S. 33—District Registrar holding en- 
quiry on appeal against order of Sub-Regis- 
trar refusing to register a will on the ground 
of denial of execution—Deposition taken by— 
Admissibility in future judicial proceedings 
.. 545 

Ss. 65 and 74—Certified copy of re- 
ceipt between private parties—Not a public 
document—Admissibility under 8. 65 (e)— 
Conditions (P.0.) 51 
8. 74—Certified copy of receipt be- 
tween private parties—Not a publie docu- 
ment—Admissibility under 8. 65 (e)—Condi- 
tions ssh PG): 95. 61 
S. 112—Child born during lawful 
wedlock—Presumption as to  legitimacy— 
“© Access’’—Meaning «eve 108 
S. 114, ilus. (@)—Person subse- 
quently getting possession of property ob- 
tained by criminal misappropriation—Pre- 
sumption of knowledge that it was ‘‘stolen 
property’’ cannot be drawn .. 334 


S. 1383—Confession of co-accused— 
Sufficiency to corroborate approver’s evidence 
































(F.B.) .. 634 
S. 167—Applicability to admission 
of oral evidence . 672 


FOOD GRAINS CONTROL ORDER—Fai- 
lure to comply with conditions in licence—Is 
contravention of order made under Defence 
of India Rules, r. 81 (4) . 378 


GOVERNMENT OF INDIA ACT (1935), 
S. 172—No provision for allocation of lands 
and buildings vested in His Majesty for the 
Government of India—Power of Provincial 
Legislature to legislate—Limits (F.C.). 137 
Ss. 205, 223 and 311—High Court’s 
jurisdiction if can be validly taken away by 
Ordinance—Ordinance (II of 1924) if affects 
jurisdiction of Federal Court—Delegation 
by Governor-General to executive authority 

(F.C.) .. 207 
List II, entry 21—U.P. Tenaney 
Act (XVII of 1939) cutting down, rights con- 
ferred by Crown grant on Taluqdars of Oudh 
—Constitutional validity (F.C) .. 114 








INDEX. 5 
GOVERNMENT OF. INDIA (CONSTI- 
TUTION OF ORISSA) ORDER, 1936, 8. 20. 
—Rulgs under, r. 2—Effect—Mortgage decree 
—Properties situate within Province of 
Madras—Transfer of Court to jurisdiction of 
Patna High Court—Applications under Ss, 19 
and 20 of Madras Act IV of 1938 to old 
Court—Maintainability—Nature of proceed- 
ings under Ss. 19 and 20 of Act IV of 1938— 
C.P.Code (V of 1908). Ss. 37 and 150. 31 
GOVERNMENT TRADING TAXATION 
ACT (III OF 1926) 8. 2—Applieability 
(P.C.) .. 565 

GRANT—Presumption of—-Villagers’ right 

to fish and enjoy usufruct of trees—Inam- 
dar’s suit to restrain—Long-established ens- 
tom—Presumption in favour of villagers— 
Non-applicability of English decisions. 294 
HINDU LAW—<Adoption—ZIllatom son-in- 
law—Rights of—Family settlement after 
death of father-in-law—Son-in-law being 
party—Widow and daughters of deceased 
getting absolute rights in portion of estate 
—Validity—Suit by reversioner challenging 
Sustainability : .. 173 
Adoption—Sole surviving coparcener 
in a joint family dying unmarried——Power ‘of 
his mother to adopt to her predeceased hus- 
band—Validity and effect of such adoption— 
Divesting of property vested in another as 
heir of the last owner (P.O) .. 599 
——-Gift—Minor’s guardian—If£ compe- 
tent to make a gift to minor’s paternal aunt 
in respect of her marriage 23 years ago. 432 
———Joint family—Manager—Gift of 
small piece of land for erection of Roman 


Catholic Church—If binding on other co-par- 
.. 664 


Joint family—Mortgage of family 
property by de facto manager as his acquired 
property—Extent of interest that passes to 
mortgagee .. 548 
Joint .family—New business—Can be 
started even where there are some minors— 
Debt incurred for business—Liability of 
other members-—-Junior member in charge of 
business—Acknowledgment by—Sufficiency to 
save limitation against all the members even 
though only some have executed the docu- 
ment evidencing the debt—After-born sons— 
If ean question alienation .. 610 
Mitakshara—Father’s debts—Pious 
obligation of sons to discharge—Limits—Hx- 
emption from liability for ‘‘Avyavaharika’’ 
debts—Tests (P.C.) ..897 
Reunion—Distinetion from partial 
partition—Separation of one member— 
Others continuing joint—Proof of reunion— 
Evidence .. 88 
Reunion—Onus of proof (P.C.) 68 
Reversioners—Partition by, of pro- 
perty with possession even during widow’s 
lifetime—Legal effct—Estoppel .. 178 
Sale by father—Consideration not 
_passing—Son who was then minor if bound 
by sale .. 515 
Sebaitship—Death of grantee—Suc- 
cession — Principles — Nature of sebait’s 
rights. (P.C.).. 70 
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“HINDU LAW—Contd. 


Will—Construction — Absolute be- 
quest to grand- daughters—Provision for de- 
volution in the event of their not taking 
possession—1£ makes their interest contin- 
gent (P.C.) .. 163 
—— Will—Construction—Testator adopting 
a boy and getting divided from him—Exe- 
eution of will ten years later—Bequest to 
widow for life—Direction to widow to select 
another boy and adopt him—‘‘ The said adopt- 
ed boy’’ to take the estate after the widow’s 
death—Adoption made in pursuance of diree- 
tions in the will—Hxistence of valid adop- 
tion a condition of the bequest taking effect 
in favour of that boy .. 587 
HINDU LAW OF INHERITANCE 
(AMENDMENT) ACT (II OF 1929), S. 2— 
‘*Sister’’—Includes half-sister by same fa- 
ther (P.C.) .. 459 
HINDU WOMEN’S RIGHTS TO PRO- 
PERTY ACT, 1937—Suit by son to recover 
debt on death of father—Non-joinder of mo- 
ther—If fatal .. 282 
Suit for partition by Hindu widow 
—If to be considered as one by a person out 
of possession for purposes of court-fee .. 172 
HUSBAND AND WIFE—Wife’s suit for 
separate maintenance—Cruelty alleged against 
husband—Resumption of cohabitation pend- 
ing appeal—Hffect on cause of action .. 641 
INAM REGISTER AND KARNAM’S AC- 
COUNTS—Entries in—Evidentiary value. 528 
INCOME-TAX—Government Trading Tax- 
ation Act (III of 1926), 8. 2-—Ap- 
plicability—Patiala State Bank carrying 
on business exclusively in the State itself— 
Ineome received in British India—Liability 
to tax under Indian Income-tax Act (P.C.). 








1. 565 
INCOME-TAX ACT (XI OF 19232), 
Ss. 2 (1) (a) and 4 (3) (viii)— 


Interest on rent payable to landholder under 
the Madras Estates Land Act—Is not agri- 
cultural income exempt from income-tax. 439 
S. 4—Amendment Act (VII of 
1939)—-Assessee businessman—Acting as ar- 
bitrator in a dispute of another estate—Re- 
muneration for work—Whether assessable to 
income-tax—Casual and non-recurring nature 
of income . 530 
S. 4 (1)—Railway company manag- 
ing undertaking in India under supervision 
and control of Secretary of State for Indin 
—Guaranteed interest on share capital of the 
Company paid by Secretary of State—Lia- 
bility to assessment ` .. 148 
-Ss. 6, 3 and 12-—-Royalties received 
on lease of coal mines—Is ‘‘ income ’”’ asses- 
sable to tax (P.C.).. 410 
(As amended by Act VII of 
1939), S. 9 (1) (iw) and (v)—Tax on land 
within municipal limits of Bombay City— 
Whether an ‘annual charge’ or ‘land revenue’ 
~—Deduction in respect of—If can be claimed 
by assessee 364 
S. 10. (1)—Loss incurred after busi- 
ness was dissolved—Whether loss of a capital 
nature or loss deductible in the year of ac- 
count -. 446 

















INCOME-TAX. ACT (XI OF 1922)—Contd. 


S. 10 (2)—Partnership—Dissolution 
on the death of a partner—Minor son of de- 
ceased partner given amount as share of prin- 
cipal and’ interest thereon—Contention that 
amount awarded as interest represented da- 
mages for wrongful detention—Assessability 
of such amount .. 316 
Ss. 10 (2) (vi) and 26 (2)—Un- 








-absorbed depreciation allowances—Not avai- 


lable to the successor in business (P.C.). 325 
S. 10 (2) (#it)—Damages and costs 
incurred by assessee in action for breach otf 
contract—Not expenditure for purposes of the 
business .. 274 
S. 10 (2) (##%)—Will—Executore 
spending’ on death duties and obtaining let- 
ters of administration—Whether expenditure 
deductible from thé income of the estate for 
purposes of income-tax .. 563 
S. 23 (2) and amended 8. 28 (1) 
(b)—Notice to produce account books sup- 
pressed—Default in compliance—Penalty for 
non-compliance—Whether governed by amend- 
ed section—Basis for arriving at figure for 
calculating penalty se. 0, 
Ss. 24-B and 26 (2)—-Whether S. 
24-B overrides S. 26 (2) .. 582 
S. 25 (8), (4) and (5)—Discoutinu- 
ance of business—Meanine—Joint family 
business—Disruption of family—Business 
continued by members as partners—Exemp- 
tion from tax—Application made in year of 
discontinuance—Limitation .. 8 

INSOLVENCY—Balanee due on running 
account—When’ can form basis of insolvency 
proceedings as a claim for liquidated sum 

















.. 361 
INSOLVENCY OF JUDGMENT-DEBTOR 
~—Discharge—Effect—Property secreted by 


insolvent—Cannot be retained by party to the 
fraud—Sueh property can be attached by 
creditor i .. 671 

INTEREST—Stay on deposit into Court— 
Decree-holder permitted to draw out money 
on furnishing security—Interest on the 
amount will run except under special ecircum- 
stances . 441 

LAND TENURES—Ghatwali tenur Non: 
payment of rent—Effect (P.C.) .. 463 


LEGAL MAXIMS—Contemporanea ex po- 





sttio—A pplicability r.. 622 
Falsa demonstratio non nocet—Ap- 
plicabilty 622 


LEGAL PRACTITIONERS — Advocate 
Implied authority to compromise—Vakalat in 
the form usual in the Madras Presidency— 
Effect .. 168 

LEGAL PRACTITIONERS ACT (XVIII 
OF 1879), S. 13—Madras High Court Rules 
—R. 138—Professional miseonduct—Pleader 
accepting office as promoting director of com- 
pany with a fixed monthly allowance without 
the permission of High Court—No business 
carried on—Nor remuneration received -by 
pleader-—Brerach of r. 13 technical calling for 
no action—Bar Council Rules—R. 28 and re- 
solution of the Madras Bar Council of Sep- 
tember, 20, 19286—Position of Barrister in 


GENERAL 


LEGAL PRACTITIONERS ACT (1879)— 
Contd. 


England and Advocate in Madras compared. 
; (F.B.) .. 973 


(XXI OF 1926), S. 13—Pleader 
who .has not renewed his sanad—If can be 
struck off the rolls for misconduct (S.B.) 
.. 126 


LETTERS PATENT (MADRAS) CL. 15 
—Order under S. 476, Cr.P.C., by a High 
Court Judge trying civil ease—Appealability 

.. 668 


LIMITATION ACT (IX OF 1908), S. 10 
and Art. 120—Applicability—Meaning of 
words ‘‘ vested in trust’? and ‘‘specifie pur- 
pose’? in S. 10—Suit for accounts against 
temple manager and his legal representative— 
Time limit—Amendment of S. 10 in 1929— 
Retrospective effect .. 339 


——Ss. 11 and 14 (1)—Claim order— 
Revision against—Dismissal—Remedy by way 
of suit under O. 21, r. 63, C.P.C.—Suit filed-— 
Period of limitation—Whether time taken by 
revision petition be excluded—~Revision peti- 
tion whether to he deemed to have been in 
good faith .. Al 
Ss. 14 and 15 (1)—Applicability— 
Suit by a ereditor for administration of 
estate of debtor—Other creditor defendants 
pleading non-maintainability of suit—Suit 
decreed in the first’ instance but ultimately 
dismissed by High Court—Realisation of as- 
sets of debtor in the meanwhile by receiver 
appointed in the administration -suit—Decree 
of one of the creditors alone kept alive— 
—Right of holders of barred deerees to apply 
for rateable distribution—Period between ın- 
stitution of administration suit and its dis- 
missal not to be excluded in caleulating limi- 
. tation .. 510. 
S. 14—Client acting on advice of 
advocate—Whether acting in good faith. 375 
S. 19—Promissory note—Simultane- 
ous agreement for payment in instalmenis— 
‘Endorsements of note—Endorsee taking sub- 
ject to agreement—Right to recover unpaid 
- instalment~—Acknowledgment by promisor— 
‘—Saving of limitation .. 456 

———§. 20 (1)—Paternal grandmother of 
minors executing a promissory note in respect 
of debt due by deceased .father of minors— 
Part payments by—Sufiicient to save limita- 
tion for suit against the minors . 556 

a S. 22 (1)—Amendment converting & 
suit into a representative action—If introduc- 
-~es:new plaintiffs—Suit barred on date of 
aimendment—Effect ee. a 
Art. 97—Void alienation—Suit to set 
aside—Limitation—Starting point `.. 645 
Art. 113—Starting point . 584 
Art. 120—Applicability—Suit for 
accounts against temple manager’s: legal rep- 
resentative .. 339 
Art. 167—Delivery of possession to 
auction-purchaser ordered—Obstruction by 
the judgment-debtor—Limitation for another 
application for delivery ` .. 450 
Art, ` 181—Mortgage—Buit On. 62 
parte preliminary decree—Time allowed for 



































-for execution—Limitation 
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LIMITATION ACT (IX OF 1908)—Contd. 


redemption—Expiry—Application for setting 
aside -the decree—Conditional order allowing 
ten days for payment of costs—Failure to 
comply with order—Dismissal of application 
—Appeal against—Allowed and application 
to set aside remanded to first Court for hear- 
ing—Again default and dismissal—Applica- 
tion for passing final decree—Limitation. 678 
Arts. 181 and 182—A pplication to en- 
force against sureties—Security bond execut- 
ed during proceedings in execution of a de- 
eree—Art. 181 and not Art. 182 applies— 
Starting point .. 444 


Art. 182—Execution petition tre-pre- 
sented beyond time with prayer to excuse de- 
lay—Order on it—If ‘‘final order’’ on valid 
application .. 454 
Art. 182 (5)—Failure to furnish co- 
pies of mutation register of attached proper- 
ty as required by Court under O. 21, r. 14, 
¢.P,.C,—Adjudication of judgment-debtor as 
insolvent and dismissal of execution petition 
for default—Proof of debt lodged but not 
accepted in, insolvency—Annulment, of adju- 
dication on appeal—Subsequent application 
(P:C.) sua 121 
Art. 182 (5)—Final decree for par- 
tition—Date of decree for limitation—I'ai- 
lure to produce stamp papers and application 
for execution of the decree on unstamped 
paper—Limitation—Application to excuse de- 
lay in re-presentation—If ‘‘step in aid’’ of 
execution .. A212 
Art. 182 (5)—Petition for execution 
not numbered or registered—If ‘‘not in ac- 
cordance with law’’—Order dismissing peti- 
tion for default of prosecution—If ‘‘final 
order?” ‘affording starting point of limitation 
as .. 513 
Art. 182 (5)—Petition to execute 
decree for past and future profits—Court-fee 
not paid in respect of future profits—Appli- 
cation in accordance with law-—Order there- 
on would furnish starting point of limitation 
—Non-numbering and non-admission of peti- 
tions—Effect . 521 
MADRAS AGRICULTURISTS’ RELIEF 
ACT (IV OF 1938 AS AMENDED)—Appli- 
cability—Settlement deed—Contingent liabi- 
lity created under—Absence of debt on date 
of Act—Application for scaling down—Main- 
tainability—Appeal from order dismissing ap- 
plication—Maintainability .. 630 
Theory of appropriation—Applica- 
bility—Amount paid towards decree in exe- 
eution—Reversal of decree—Fresh decree di- 
rected to be passed—Right of decree-holder 
to appropriate—Original decree superseded by 
reason of later decree .. 166 
 — 8, 3—‘*Debt’’ due by an heir—If 


























property liability . 155 
3. 3 (%)—‘‘Saieable interest’’— 
Meaning . 285 





S. 3 (ù), Proviso (c)—Scope—As- 
sessment -of manager of Hindu family indi- 
vidually to tax in respect of house of more 


.than Rs, 600 rental value—House belonging 


in fact to family—If disqualifies the family 
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MAD. AGRIC. REL. ACT (1938)—Contd. 


from claiming benefits of Act as ‘c agyicultu- 
„Tists’? .. 548 
S. 4 (h)—Protection ajaken aa 
laimed by woman suing on promissor: 
tet peu ie a earlier one executed before 
1—10—1937 .. 276 
S. q—Applicability—Mortgage—Per- 
sonal remedy barred—Purehaser of equity of 
redemption being agriculturist—Suit on 
mortgage—Appication by purchaser for’ ee 
ing down—Maintainability 4 43 
g. 8—Promissory note ail fae in 
‘echarging his liability as heir—li can he 
sale aaa as renewal of prior liability. 155 
Ss. 8, 9 and gada aa ae eee 
roperty bound by mortgage aecrce 
sree Dan A entitled to apply under 
9S. 19 for scaling down decree by applying 
Ss. 8 and 9 .. 531 
g. 8 (1)—Payments in. reduction of 
decree debt before 1—10—1937—When can 
be treated as Open payments available for 
appropriation towards principal amount— 
Hindu Law—Preparation debts—Fresh mort- 
gage in discharge of—When renewal of matey 
er debt. .. 426 
Ss, 9 and 19—Application to scale 
down compromise deeree—Mode of ecaling 
down .. 367 
“8. 10 (2) (é)—Mortgagee put in 
possession of 21 out of 26 items mortgaged 
—No provision for interest—Nature of mort- 
gage—S. 10. (2) (4) has no ARERO 
such a mortgage zi 
Ss 11 and 19—Liability for costs 
of execution of decree—J udgment-debtor’s 
right to relief in respect of—Limits .. 443 
S. 15 (1)—Applicability | .. 313 
S. 15 (4)—Sub-Collector acting un- 
der S. 15 (4) of Act IV of 1908—Whether 
District Collector can revise the sub-Colles- 
tor’s order under S. 205 of Act I of 1908— 
Whether deposit under S. 19 (4) is to be in 
cash or kind .. 615 
S. 19—Application for scaling down 
-—Plea that debt was barred by limitation— 
Duty of Court to decide question ae 135 
S. 19—Debt on a mortgage—Con- 
tract to sell mortgaged property to decree- 
holder—Delivery of possession—Sale not re- 
gistered—Saleable interest whether remain- 
ing with mortgagor—Meaning of ‘saleable 
jnterest’?’-—-Whether mortgagor can claim re- 
lief .. 285 
3, 19—Liability for costs of execu- 
tion of decree—Right to relief in epo 0 









































— ss. 19 and 20—Nature of proceed- 
ings under—Application to Court originally 
in Madras province transferred to Orissa un- 
der (Patna) High Court’s jurisdiction— Main- 
tainability oe --- al 
l 9. 19—Purchaser in May, 1940 of 
property bound by mortgage decree—Not a 
&¢gebtor?? entitled to apply for scaling down 
decree -  ,. 581 





í 
MAD. AGRIC: REL. ACT (1938)—Contd... 


Rr. 7 and 9 made, thereunder— 
Appeal from application—Whether to Dis- 
trict Court or High Court .. 352 

MADRAS CITY CIVIL COURTS ACT 
(VII OF 1892), S. 16—Costs .. 356 


MADRAS CITY MUNICIPAL ACT. (IV 
OF 1919), 5. 288 and Sch. VI—Grant of 
license for installing and working lino-type 
machine in a printing press—Separate license 
for melting lead for working the machine—If 
can be insisted on .. 107 


MADRAS CITY POLICE ACT (III OF 
1888), S. 65—Hides carried in a cart—Goods 





. suspected to have been stolen—Conviction of 


nffender—Confiseation of. cart improper. 447 


MADRAS CIVIL COURTS ACT (III OF 
1873), S. 183—Application under rr. 7 and 9 
under Madras Act (IV of -1938)—Appeal— 
Whether to District or High Court . 852 


MADRAS DEBT CONCILIATION ACT 
(XI OF 1936), Ss. 10 and 27 (1)—Applica- 
tion by a debtor dismissed—Application did 
not include debt due to a ereditor—Limita- 
tion i .. 561 


S. 10 (2)—Seecured creditor—Fai- 
lure to file statement required under 8. 10 (1) 
—Debt deemed to be discharged though debtor 
admitted the debt .. 195 


S., 18—Certificate of Board that 
debtor has made a fair offer which the ere- 
ditor ought reasonably to have accepted— 
Order directing certificate to be issued made 
within 12 months of application, though order 
itself was made after 12 months—Effect. 194 
S. 27 (1)—Application by debtor 
not including debt of a particular creditcr— 
Limitation in respect of sueh debt on dismis- 
sal of application .. 561 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S. 82 (2) Deduction for 
repairs—Rental of house—Mode of ascertain- 
ing .. 431 

S, 87 (1)—Vacancy—Test—Ab- 
senee of owner for definite period—Furniture 
and library left in building m charge of 
earetaker-—Right to vacancy remission .. 183 
S. 262-A—Object and scope of— 
Levy of licence fee within limits fixed by Act 
lawful—Retrospective imposition of enhanced 
licence fee not unlawful .. 496 
Ss. 306 (3) (d) and 307—Bye-laws 
made by the Municipal Council—Whether 
ultra vires and unreasonable .. 402 


MADRAS ELEMENTARY EDUCATION 
ACT (VIII OF 1920), Ss. 34 (2) and 36 (1) 
—Education cess—If land cess .» old 


MADRAS ESTATES LAND ACT (I OF 
1908), S. (3) (2) (d)—Inam grant—If of 
whole village—Onus—Snufiiciency of evidence 
—Entries in Inam Register and Karnam’s ac- 
count— Value .. 528 
As amended in 1936, S. 6—Applica- 
bility—Original grant. not forthcoming— 
Entries in Inam Register—Major portion. of 
lands in village granted—Right of occupancy 
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MADRAS ESTATES LAND ACT (I OF 
1908)-—Contd. 


whether accruing to tenant—Guardian ad 
litem not negligent in failing to prefer ap- 
peal .. 289 
S. 8 (5)—Scope and nature of the 
. exception contained in—Intention of the legis- 
lature 








Ss. 30 (1) Proviso (b), 168 (2) and 
_172—-Power’ to settle- rent under S. 168—If 
limited by the prohibition contained in pro- 
viso' (b) of S. 30 (1) (P.C.) . 254 
Ss. 89, 90, 92 and 95—Sut for rent 
—Cultivators removing crops—Applications 
under Ss. 90 and 92—Suit under 8.95 by cuti- 
vators-—Orders passed on application—Suit 
whether maintainable — Appealability of 
orders under Ss. 90 and 89 .. 191 
S. 168 (2)—Requirement ‘‘to have 
regard to provisions of the Act for deter- 
mining the rates-of rent’’—Scope (P.C.) 
= .. 254 

—__—-§. 172—Board of Revenue giving 
directions under—If a Court (P.C.) .. 254 
S. 192 (2) (as amended)—Applica- 
tion to set aside ex parte decree in a rent suit 
—-Order of dismissal—Appealability .. 193 
S. 205—Sub-Collector acting under 
S. 15 (4) of Madras Aet (IV of 1938)— 
District Collector if can revise Order—Dis- 
trict Collector’s order, if open to revision by 
High Court . 615 
MADRAS ESTATES LAND (AMEND- 
MENT) ACT (XVIII OF 1936), S. 14—Ob- 
ject and applicability—Land becoming an 
estate by virtue of Amending Act—Proceed- 
ings for settlement of rent if necessary prior 
to filing of suits for recovery of rent .. 494 
MADRAS IRRIGATION CESS ACT (VII 
OF 1865), S. 1 (a), Proviso 1—Grant of inam 
village—Right of grantee to take water— 
Extent of—Determining factors—Nature and 
scope of the grant of the Tanjore Palace Es- 
tate—Measure of the right to take water and 
its limitations—Absence of agreement not to 
levy rent on the estate—Proper inference— 
Grant is an ‘‘engagement’’ with the Govern- 
ment within the meaning of Proviso 1 to 8. 1 
(a) of Irrigation Cess Act (P.C.) .. 382 
——§. 1 (a), Proviso (1)—Liability to 
pay water cess in respect of inam lands—Con- 
struction of compromise relating thereto 
a (P.C.) 321 


MADRAS LOCAL BOARDS ACT (XIV 
OF 1920), 8. 88—Hducation cess—If land 
cess—Amount due to landholder for land cess 
—Contract to pay interest—Interest can be 
recovered .. 315 
S. 199—Rules framed under—Vali- 
dity—Strict compliance with rule necessary 
< .. 993 
S. 207 (1) and (2)—Encroachment 
on public road—Accused directed by Board 
to remove encroachment—Disobedience—Con- 
viction—Payment of compensation not a con- 
dition precedent and failure to offer cannot 
vitiate conviction—Fine also imposed for fai- 
lure to comply till removal of encroachment 
—Separate charge sheet required .. 595 


1I93—-I]-—-F 
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INDEX. 


MADRAS LOCAL BOARDS ACT (1920) 
~——Contd. 


° S. 222—Property of chatram vested 
in District Board—lLease granted by Board 
—Remission ofrent made contrary to rules— 
Suit for recovery of rent—Time limit .. 393 
Surcharge Rules. R. 5—President of 

wuchayat Board—Neglect in preparing esti- 
mates—Personal liability owing to personal 
conduet—Whether Court can surcharge him 
l 80 

MADRAS PROBATION OF OFFENDERS 
ACT (III OF 1937), S. 5—Duty of Magis- 
trate to find accused guilty before sending 
papers to higher Magistrate for passing sen- 
tenee—Magistrate to whom the papers are sent 
cannot go into question of guilt or otherwise 
of accused .. 675 
MADRAS PUBLIC HEALTH ACT (III 
OF 1939), Ss. 39 (1) and 137 (2)—Construe- 
tion of latrine—Fixing time limit not irregu- 
gular—Limitation question does not arise as 
disobedience of order is continuing offence— 
Service of notice on one of several owners 
though he is not the actual occupier not irre- 
gular .- 428 
MADRAS RAILWAY PROTECTION 
AOT (IV OF 1886), Ss. 5, 7, 9, 10 and 14— 
Change of landholder after preliminary pro- 
ceedings were commenced—Frotective works 
carried out by Government—Whether original 
landholder or subsequent purchaser liable, 199 


MADRAS SURVEY AND BOUNDARIES 
ACT (VOI OF 1928), Ss. 13 and 14—Re- 
cord of survey conclusive proof of boundaries 
only . 311 


MAHOMEDAN LAW—Gift conditional on 
donee paying over rents to donor during ife- 
time— Validity me, 

MAINTENANCE DECREE AGAINST 
HUSBAND—Compromise after decree, during 
appeal— Wife prepared to suspend operation 
of decree for a while, provided husband show- 
ed better behaviour—Compromise not opposed 
to public policy—Decree executable even 
after compromise .. 859 


MALABAR TENANCY ACT (XIV OF 


1930), S. 41—-Charge under—If personal to 
landlord 2 








S. 41—Kanom deed—Jenmi’s sit 
to recover arrears of rent and land revenue 
paid to Government under compulsion—Right 
to recover—Contract to the contrary not ex- 
isting—Transfer of Property Act (IV: of 
1882), S. 76—-Charge created on the kanom 
lands in favour of jenmi—Statutory charge 
sa LAT. 


MESNE PROFITS—Court-fee paid by 
plaintiff on amount decreed by final decree— 
No mention in final decree that plaintiff was 
entitled to recover it from defendants— 
Right of plaintiff to so recover is implicit in 
the decree .. 319 ` 

MORTGAGE—Mortgagee decree-holder of 
entire property—Purchase of property in exe- 
cution—Harlier mortgagee decree-holder of 
two-thirds share also purchasing in execution 
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MORTGAGE—Contd. 


same property—Priority of rights—No sepa- 
rate suit lies .. 508 

—of kanon Interest — Subsequest 
mortgagee paying renewal fee for ka- 
nom-—Priority in respect of such payment 
—Salvage lien—Transfer of Property Act 
(IV of 1882), Ss. 92 and a a 








Purchase by mortgagee of one of 
the items mortgaged—-Merger—Liability of 
mortgagee to contribute—Question if can bə 
gone into in proceedings for execution of 
mortgage decree .. 45 
MOTOR VEHICLES ACT (IV OF 1939), 
Ss. 38 (1) and 42 (1)—Vehicle registered 
only as a motor car—Use for transport of 
goods without obtaining a certificate of fit- 
ness and without a special permit—Offence 
.. 197 
ORDINANCE—Legislation by — If can 
have retrospective operation (F.C.) .. 468 
PARDANASHIN—Gift of house by—Inde- 
pendent legal advice—When essential . 99 
PENAL CODE (XLV OF 1860), Ss. 21 
(9), 332 and 379—Talayari collecting rent— 
Assault by accused—Another person stealing 
purse of talayari—Nature of offence .. 674 


Ss. 300, 304 and 325—Injuries caus- 
ed with an arwval—Injuries themselves not 
fatal, but death caused by supervening blood 
poisoning—Whether amounts to murder. 660 
S. 302—Murder—Intention to kill— 
Attempt—Wounds not by themselves suftici- 
ent to cause death—Body thrown into well— 
Acts in point of time and space inter-related 
—Result of acts bound to cause death—Con- 
viction for murder—Propriety . 13 

S. 326—Offence under—S. 562 (1), 
Cr.P.C. not applicable to .. 176 
S. 464, Expl. 2—Document in the 
name of a fictitious person—If forgery—Idol 
—If ‘‘person’’ under the Penal Code, whose 
signature is capable of being forged .. 445 


PRACTICEH—Appeal—Extension of time 
for filing to be granted ex debitio justitia 
where there is cause for delay (P.C.) .. 160 

















Appeal—Right of—Claim for en- 
hanced maintenance—Issues framed as to 
maintainability of claim and also as to right 
to arrears and future maintenance—Finding 
on issues relating to maintainability of claim 
given first and decree incorporating the same 
issued—Other issues decided on later date— 
Appeal from decree passed on the first set of 
issues, without waiting for decision on other 
issues—Decision on issues as to maintainani- 
lity of claim not mere findings, but judgment 
incorporated in a decree and hence appealalle 

. 848 
Court-fees—Refund certificate stated 
to have been lost—Duplicate ecertificate—Po- 
wer of Court to issue oe OTL 
Decree—Final decree—Inclusion of 
subject-matter not found in preliminary de- 
eree—Effect .- 303 








PRACTICE—Conid. 


Execution—Claim to marshalling 
raised and decided in mortgage suit—Carnot 
be re-agitated in execution .. 301 


Jurisdiction—Waiver of objection 
to—When permissible—Irregular exercise of 
jurisdiction and pretended exercise of juris- 
diction—Distinction . 303 


Mandatory Injunction—Cannot be 
granted in the absence of substantial damage 

. 519 
Mortgage suit—Application for per- 
sonal decree—When to be made . 50L 
Objection to mode of proof of doeu- 
ment—If ean be taken for the first time in 
appeal (P.C.) .. 51 


Suit to set aside alienation—Decree 
in respect of one item for possession with 
mesne profits and costs on condition that 
plaintiff should pay defendants a certain sum 
within three months and dismissal of suit in 
respect of the other item directing the defen- 
dants to pay the plaintiffs a certain sum with- 
in three months—Plaintiff entitled to larger 
sum than that due to the defendants—Failure 
to plaintiff to deposit money in Court within 
three months—If entails forfeiture of reliefs 
under the decree—Right to set-off—C.?P. 
Code (V of 1908), O. 21, r. 19 (b) . 277 


Surety for mesne profits—How to be 
proceeded against (P.C.) .. 460 


Wife suing for maintenance on the 
ground of cruelty—Resumption of co-habi- 
tation—Effect on cause of action . 641 


PRESIDENCY TOWNS INSOLVENCY 
ACT (III OF 1909), Ss. 8 and 23—Order of 
Insolvency Court directing Official Assignee 
not to sell insolvent’s half share in a house 
but ordering the other sharer to pay a fixed 
sum as half the value of the house to the Offi- 
cial Assignee—Sale of other properties mak- 
ing it possible for the insolvent to pay his 
ereditors in full—Application by insolvent 
for cancellation of order as to house—Juris- 
diction of Court to grant . 572 


Ss. 9 (c) and 116 (2)—Transfer 
with intent to prefer a creditor alleged as act 
of insolvency—Adjudication thereon—Con- 
clusiveness of finding as to invalidity of 
transfer—Transferee’s remedy only by way 
of appeal under S. 8 (2)—Extension of time 
for filing appeal to be granted ex debito justi- 
tiae where there is cause for delay (P.C.) 
. 160 

S. 23—Annulment of- payment of 
debts in full by debtor—Order for sale of hig 
property to be cancelled .. 572 
S. 116 (2)—Conclusiveness of order 
of adjudication—Limit (P.C.) .. 160 
PROMISSORY NOTE—Execution in fa- 
vour of Hindu father—Debt shown to be one 
due to family—Death of father—Suit by son 
to recover debt—Non-joinder of mother— 
Whether fatal—Effect of Hindu Women’s 
Rights to Property Act, 1937 1. 282 


PROVINCIAL INSOLVENCY ACT (V 
OF 1920)—Suit to set aside earlier partition 
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PROVINCIAL INSOLVENCY ACT (V OF 
1920)—Contd. 


and re-partition property filed by insolvent 
before adjudication—Dismissal after insol- 
vency—Refusal of Official Receiver to appeal 
—Appeal by insolvent incompetent as it re- 
lates to insolvent’s property .. 105 


Ss. 4, 5, 53 and 54-A—-Alienation by 
insolvent—Application by creditor to set 
aside—Transaction upheld—-Appeal—Adjudi- 
cation annulled during pendency—Continu- 
ance of proceedings .. 492 


Ss. 28 and 78 (2)—Applicability— 
Promissory note executed in renewal of earlier 
note—Subsequent note executed after insol- 
vency—Suit on later note filed after annul- 
ment—Bar of limitation .. 157 


———-§. 28 (2)—Power of father or 
‘manager of joint Hindu family to sell shares 
of other members in family property—Does 
not vest in Official Receiver as it is not pro- 
perty l an 87 


Ss. 37 and 43—Annulment of adju- 
dication— Festing order in favour of Oficial 
Receiver—Creditors filing claims subsequent- 
ly—Power of Court to admit claims .. 655 


S. 41 (2)—Order contemplated in 
els. (a), (b) and (c) are strictly alternative 
—Conditional order of discharge—Non-com- 
pliance with conditions—Annulment of adju- 
dication—Propriety .. 366 
S. 43—Annulment of adjudication 
vesting property in Official Receiver—Claims 
subsequently filed—Power of Court to admit 
: . 655 


Ss. 53 and 54—Proceedings under 
pending in Court of Appeal If abate on 
the granting of an absolute order of discharge 
to the insolvent ; .. 134 
S. 78 (2)—Applicability—Annul- 
ment—Computation of limitation for claims 
. 157 


PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OF 1887), S. 17 (1)—Proviso— 
Filing of draft security bond in time—Regis- 
tered fair bond filed after limitation—Not 
sufficient compliance with S. 17 (1) proviso 





























. 671 
—S. 25—Revision under—Interference 
by High Court when justified .. 668 


PUBLIC DEMAND—Charge in respect of 
—If entitled to priority (P.C.) .. 143 

RAILWAYS ACT (IX OF 1890), S. 135 
Newly constituted local authority—Railway 
company owning properties within territorial 
limits of—Tax paid hitherto—Claim to tax 
after local body was newly constituted— 
Tack of notification—Refusal to pay tax— 
Whether justified ~ .. 307 

REGISTRATION ACT (XVI OF 1908), 
Ss. 17 (2) and 49—Document creating right 
of way—Need for registration—-Unregistered 
document—-Admissibility in evidence .. 15 
S. 49—Document creating right of 
way—Need for registration—Unregistered 
document—Admissibility in evidence .. 15 
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REGISTRATION ACT (1908)—Contd. 


S. 49, proviso—Unregistered docu- 
ment ‘affecting immovable property—Suffici- 
ency to support a suit for specifie perfor- 
mance’ (F.B.) .. 424 

SPECIAL CRIMINAL COURTS ORDI- 
NANCE (II OF 1942)—Constitutional vali- 
dity of provisions (F.C.) .. 207 

SPECIAL CRIMINAL COURTS (RE- 
PEAL) ORDINANCE (XIX OF 1943), S. 3 
(1)—Validity—Scope of the powers of the 
Governor-General to legislate—Provision with 
regard to appeals in sub-S. (2) of S. 3, not illu- 
sory—Desirability of clarification of powers 
conferred on appellate Courts (F.B.) .. 247 


SPECIFIC PERFORMANCE—Right to— 
Oral contract by mortgagor to sell mortgaged 
property to mortgagee in lieu of mortgage 
debt—Delivery of possession—Property treat- 
ed by both parties as belonging to mortgagee 
—No endorsement of discharge on mortgage 
deed—Suit for specific performance on refu- 
sal to execute sale deed—Plea of debt not be- 
ing discharged and its liability to be scaled 
down under the Madras Agriculturists’ Relief 
Act—Contract operated as conditional dis- 
charge—Limitation Act (1908), Artiele 113 
—-Starting point .. 584 


SPECIFIC RELIEF ACT (I OF 1877), 
Ss. 12, 13 and 14—Vendee’s suit for reco- 
very of purchase money—lIs a suit for spe- 
cific performance (E.B.) .. 424 
S. 42, Proviso—Applicability—Suit 
by wife for declaration that money held by 
bank on fixed deposit receipt was hers, im- 
pleading husband and the banks—Expiry of 
deposit period during pendency of suit and 
dismissal of bank from suit on submitting to 
pay to whomsoever the Court held had title 
—Mere declaration—Right to in the circum- 
stances (P.C.) .. 76 
S. 45—Refusal by Director of pub- 
lie Instruction to alter erroneous entry as to 
date of birth of a student in his school final 
register—Duty to correct—Enforceability by 
writ of mandamus .. 665 

STAMP ACT (IJ OF 1899), Sch. I-A, Art. 
4 (c) and 30. (c)—Lease on a monthly rent 
of Rs. 250. and agreement to deposit a month’s 
rent as advance and tenancy determinable on 
three months’ notice—Proper stamp .. 136 

SUCCESSION ACT (XXXIX OF 1925), 
Ss. 229, 254 and 276—Application for letters 
of administration—Refusal of executors to 
act—Proof—Appointment of administrator— 
Publie official whether can be appointed— 
Notice not specially issued—Executors having 
notice in faect—Dismissal of application—Pro- 
priety - .. 638 

SUIT VALUATION—Suit for partition of 
a share in an estate—Jurisdictional value if 
to be the market-value of the share or of 
whole estate .. 106 

TRANSFER OF PROPERTY ACT (IV 
(OF 1882), S. 8—Mortgage of family pro- 
perty by de facto manager as his acquired 
property—-Extent of interest that passes to 
mortgagee c. 048 
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TRANSFER OF PROPERTY ACT (IV. OF 
1882)—Contd. 

S. 53-A—Applicability—Conttact to 
sell followed by delivery of possession—At- 
tachment in execution against transferor— 
Plea of part performance if open to trans- 








feree . 300 
S. 55 (2)—Breach of covenant 
Damages . 356 


S. 76—Liability to account in res- 
pect of kanom land . 127 
S. 81—Marshalling—Claim to, rais- 
ed as an issue in mortgage suit and decided 
-—Cannot be re-agitated in execution proceed- 
ings . 301 
Ss. 92 and 100—Subsequent mort- 
_gagee of kanom interest paying renewal fee 
—Salvage lien 24 


Ss. 105 and 108—Mining leases—If 
leases under the sections (P.C.) .. 410 


U. P. ENCUMBERED ESTATES ACT 
(XXV; OF 1934) (AS AMENDED), 8. 2— 
Owelty payable on partition of joint: family 
properties—If ‘‘debt’’—Right of landlord to 
Protection of Act (P.C.) . 575 














` USURIOUS LOANS (MADRAS AMEND: . 
MENT) ACT (1936), 8. 3—Agriculturists 
carrying on business—If entitled to benefit: 
of -Act—Interest allowed to sink into princi- 
pal debt—If compound ia ee of 
‘transaction?’ . 504 


VENDOR AND VENDEE—Unpaid pur- 
chase money—Suit by vendee to recover pos- 
session—Decree passed on condition of pay- 
ment of price—Validity—Sale by father— 


Consideration not passing—Son whether 

bound by sale . 515 
WiLL—See Hindu Law— Wills. 

Construction—-Settlement or will— 





Enjoyment of properties by testator and his 
wife for lifetime—Gift over to daughter and 
her issues—Daughter whether entitled absol- 
utely—Interest of daughter’s children .. 332 


WORKMEN’S COMPENSATION ACT 
(VIII OF 1923)—Appheation for compensa- 
tion by widow of workman killed in a quarry—- 
Commissioner to make local inspection and 
record evidence—No power to delegate duty— 
Rules under the Act—Rr. 20 and 32 .. 170 


SUPPLEMENT. 


MADRAS HOUSE RENT CONTROL ORDER, 1941. 
(As amended up to August, 1943.) 
Fort St, George, August 11, 1941 (G.O. No. 1448, Development). 


[As amended by G.O.Ms. No. M-a10, dated 8th August, 1942 (Fort St. George 

Gazette, 18th August, 1942, Part I, page 831); Ft. St. George Gazette, 

gth September, 1941, Part I, page 1041; Fort St. George 
Gazette, 17th March, 1942, Pt. I, p. 260; Fort St. George 
Gazette, 15th Sept., 1942, Suppt. to Pt. I, p. 1; Ms. 
No. 193,dated 22nd Feb., 1943; (Fort St. George 
Gazette, dated 2nd March, 1943, Suppt. to Pt. 
I, p. 1); G. O. Ms. No. 778, dated 13th 
May, 1943; (Fort St. Geo. Gazette, 
dated 18th May, 1943, Suppt. to 
Pt. I, page 5).] 
No. 574. 

In exercise of the powers conferred by clause (bb) of sub-rule (2) of rule 61 
of the Defence of India Rules which have been delegated by the Central Govern- 
ment to the Provincial Government, His Excellency the Governor of Madras is 
hereby pleased to pass the following order :— 

I. (1) This order may be called THe Mapras House RENT CONTROL 
ORDER, IQ4I. ; 

(2) It shall come into force at once. 


(3) It extends to such areas within the province of Madras as are notified 
in this behalf by the Provincial Government. 


2. In this Order, unless there is something reptignant in the subject or 
context,— 
(1) ‘Controller’ means the ‘Revenue Divisional Officer of the Revenue 
Division in which the area to which this order is extended is situated, *{and in 
the City of Madras, the Personal Assistant to the Collector of Madras]. 


(2) ‘house’ means a building or part of a building suitable for occupa- 

tion as a residence, and includes— WA 
~ (a) the garden, grounds and out-houses (if any) appurtenant to such 

bidding or part of a building, and 

(b) any furniture supplied by the landlord for ‘use in such building or part 
of a building; and 

(3) ‘landlord’ includes the person who is receiving or is entitled to re- 
ceive the rent of a house whether on his own account or on behalf of himself and 
others or as an agent or trustee, or who would so receive the rent or be entitled 
to receive the rent if the house were let to a tenant. 

. When, on a written complaint or otherwise, the Controller has reason to 
believe that the rent of any house within the local limits to which this Order ap- 
plies, is excessive, he shall hold a summary enquiry and record a finding. 

4. If, on a consideration of all the circumstances of the case, including any 
amount paid or to be paid by the tenant by way of premium or any other like sum 
in addition to rent, the controller finds that the rent of the house is excessive, he 
shall determine the fair rent to be charged for the house. 


1. Added by G.O. No. 304-—Fort St. George Gazette; Ith August, 1942, page 931. 
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5. In fixing the fair rent under clause (4) the Controller shall have due regard 
to the prevailing rates of rent for the same or similar accommodation in similar 
circumstances during the twelve months prior to the rst April, 1940, and to the 
rental value as entered in the property tax assessment book relating to that period 
of the local municipality or the local board, as the case may be, and in the case of 
a house which has been constructed after that date also to any general increase in 
the cost of sites and building construction. 


6. When the Controller has determined the fair rent of a house— 

[(@) the landlord shall not claim or receive any premium, advance or 
other like sum in addition to rent, or any rent in excess of such fair rent;]? ` 

(b) any agreement 1[for the payment of any sum in addition to rent or 
of rent] in excess of such fair rent shall be null and void in respect of such ex- 
cess and shall be construed as if it was an agreement for payment of the said 
fair rent; 

(c) any sum in excess of such fair rent paid whether before or after 
the commencement of this order in respect of residence after the commence- 
ment of this order shall be refunded to the person by whom it was paid, or at 
the option of such person, otherwise adjusted. 


1[6-A. If the landlord is convicted of charging any sum in excess of the 

fair rent, the Controller may issue an order in writing— l 
; (t) prohibiting the landlord from granting or renewing a lease of any 
or all of his houses or any portion thereof situated in the areas to which this 
order applies, after the expiry of a period of one month from the date on 
which the order is communicated to him, or 
(i) directing that he shall grant or renew such lease only to such per- 

sons as may be specified by the Controller in the order or in any subsequent 
order in writing.) 

7. (a) After the commencement of this order an increase in rent shall 
be permissible only where some addition improvement or alteration, not included 
in necessary repairs or repairs which are usually made to houses in the local 
area, has been carried out at the landlord’s expense since the rent was fixed. 


(b) Any such increase in rent shall not exceed 714 per cent. per annum 
on the cost of such addition, improvement or alteration and shall not be charge- 
able until such addition, improvement or alteration has been completed. 

(c) Any dispute, between the landlord and the tenant in regard to any 
inerease of rent claimed under this clause shall be decided by the Controller. 


[T-A. (1) If a tenant in possession wishes to extend the period of ten- 
ancy by not less than six, and not more than twelve months, he may give the 
landlord, not less than one month before the expiry of the tenancy, a written 
notice of his intention; and upon the delivery of such notice, the tenancy shall, 
save as hereinafter provided, [and notwithstanding the provisions contained 
in clause 6-A], be deemed to have been extended for the period specified in the 
notice. [The right of extending the tenancy conferred by this sub-clause may 
be exercised by the tenant as often as he thinks fit]3 

(2) Where the landlord to whom a notice has been given under sub- 
clause (1) wishes to object to the extension demanded by the tenant, he may 
within fiteen days of the delivery to him of such notice apply to the Controller 
in that behalf; and if the Controller is satisfied— l 


aaam 


I. Substituted, inserted and added by G. George Gazette, 2nd March, 1943, Suppt. to 
O. No. M-271, dated 31st August, 1942, Part I, page 1. 
Fort St. George Gaszctte, 15th September, 3. Added by G.O.Ms, No. 778, Fort St. 
1942, Pt. I, Suppt., page 1. George Gazette, dated 18th May, 1943, Suppt. 
2, Inserted by G. O. No. 193, Fort St. to Part I, page 5. 
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(a) that the house is reasonably and in good faith required by the land- 
lord for his own occupation or for the occupation of any person for whose benefit 
the house is held by him, or 

(6) that the landlord has prior to the 12th August, 1941, entered into 
an agreement to lease the house to another person immediately after the termi- 
nation of the existing lease, or 


(c) that the tenant has not been performing any of the conditions of the 
tenancy, or 


__ (d) that the landlord has any other good and sufficient reason for deter- 
mining the tenancy on the expiry of the originally agreed period, the Controller 
shall pass an order disallowing the extension demanded by: the tenant. 


(3) When an order under sub-clause (2) has been made by the Cont- 
roller on the ground that the house is required by the landlord for his own occu- 
pation or for the occupation of any person for whose benefit the house is held 
by him, or on the ground that the landlord has prior to the 12th August, 1941, 
entered into an agreement to lease the house to another person immediately 
after the termination of the existing lease, and the house is not occupied by the 
aforesaid persons within fifteen days of the date of vacation of the house by 
the original tenant, or having been so occupied is re-let within two months of 
the said date to any person other than the original tenant, the Controller may, 
_on the application of the original tenant made within three months of his vacat- 
ing the house, cancel the previous order made under sub-clause (2) and direct 
the landlord to place the original tenant in possession of the house and to pay 
him such compensation as may be fixed by the Controller.} [Added by G.O. 
No. 1606, Ft. St. Geo. Gaz., 9th Sep., 1941, Part I, page 1041]. 

[7-B. The provisions of clause 7-A shall apply to tenancies from 
month to month also subject to the modification that in sub-clause (1) thereof, 
for the words “he may give the landlord, not less than one month before the 
expiry of the tenancy, a written notice of his intention ;’’ the words “he may 
give the landlord, not less than fifteen days before the expiry of the tenancy, 
a written notice of his intention;’’] [Added by G.O. Ms. No. 778 Ft. St. Geo. Gaz., 
dated 18th May, 1943, Suppt to Part I, page 5.] 

8. (1) Any person aggrieved by an order of the Controller may, within 
fifteen days from the date on which the order is communicated to him, present 
an appeal in writing to the Collector of the district, [or to the Collector of 
Madras, as the case may be.]* 

(2) The Collector shall then send for the record of the case from the 
Controller and, after perusing such record and, if necessary, after making such 
further enquiry as he thinks fit either personally or through the Controller, 
shal] decide the appeal. 

(3) The decision of the Collector and subject only to such decision, an 
order of the Controller, shall be final. 


Extension of the Madras House Rent Control Order. 
No. 575. 
In exercise of the powers conferred by sub-clause (3) of clause 1 of the 
Madras House Rent Control Order, 1941, the Provincial Government are pleased 
to extend the said Order to the areas mentioned below:— 


| (1) Area within the limits of the Ootacamund Munici- 


The Nilgiri pality. l E 
district, 4 (2) Area within the limits of the Coonoor Municipality. 
(3) Area within the limits of the Wellington Canton- 
ment. 





— — ee eee 


1. Added by G.O. No. 394, Fort St. Geo. Gazetie, dated 18th August, 1942, p. 831. 
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Madura If (4) Area within the limits of the Kodaikanal Munici- 
district, | pality. 


Fort St. George, September, 4, 1941. 
(G.0. Ms. No. 1609, Development). 

In exercise of the powers conferred by sub-clause (3) of clause 1 of the 
Madras House Rent Control Order, 1941, the Provincial Government are pleased 
to extend the said Order to the areas mentioned below:— 

The Nilgiri distriet— 

(1) Area within the limits of the Kotagiri panchayat. 

(2) Area within the limits of the revenue village of Ketti. 

(3) Area within the limits of the revenue village of Jagathala. 
(4) Area within the limits of the revenue village of Hubathalai. 


Salem district— 

(5) Area within the limits of the Yercaud panchayat. [Ft. St. Geo. 
Gaz. 3th September, 1941, Part I, page 1041.] 

Fort St. George, March, 6, 1942. : l 
(G&.0. Ms. No. 490, Development). 

In exercise of the powers conferred by sub-clause (3) of clause I of th 
Madras House-rent Control Order, 1941, His Excellency the Governor of Madras 
in hereby pleased to extend the said order to the areas of the Province of Madras 
to which it has not already been extended except the City of Madras. [Ft. St. 
Geo. Gaz., dated 17th March, 1942, Part I, page 268]. 

Fort. St. George, August 15, 1942. 
(G.O. Ms. No. M-229, Development.) 
No. 393. 

In exercise of the powers conferred by sub-clause (3) of clause (+) of the 
Madras House Rent Control Order, 1941, His Excellency the Governor of Madras 
is hereby pleased to extend the said Order to the City of Madras. [Fort St. 
George Gazette, dated 18th August, 1942, Part I, page 831.] 
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THE MADRAS GODOWN RENT CONTROL ORDER, 19422. 
` [As amended up to August, 1943.) 8 


In exercise of the powers conferred by clause. (ba) of sub-rule (2), of rule 81 of the- 
Defence of India Rules, His Excellency the Governor of Madras is hereby pleased to pass 


the following order :— 


wen wa fi bane ai 


t. (1) This Order may be called THe Mapras Gopown RENT CONTROL ORDER, 1042. 


(2) It shall come into force at once. 


(3) lt extends to such areas within the province of Madras as are notified in this 


behali py the Provincial Government.? 


2. In this Order, unless there is Something repugnant in the subject or context— | 
(1) “Controller? means the Revenue Divisional Officer of the hKevenue Division in 


which the area to which this order is extended is situated, and in the City of Madras, the 
Persorial Assistant to the Collector of Madras. 


(2) ‘Godown’ means a building or part of a building suitable for storage accommo- 


dation and includes,— 


(a) the garden, grounds and out-houses (if any) appurtenant and to such building 


or part of a building; 


(6) any furniture ‘supplied by the landlord for use in such building or part of a 


building ; and 


(3), ‘landlord’ includes the person who is receiving or is entitled to receive the rent 
of a godown whether.on his own account or on behalt of himself and others or as an 
agent or trustee, or who would so receive the rent or be entitled to receive the reni 11 


the godown were let to a tenant. 


3. When, on a written complaint or otherwise, the Controller has reason to believe 
that the rent of any godown within the local limits to which this Order applies, is exces- 
sivé, he shall hold a summary enquiry and record a nnding. 


4. if, on a consideration of all the circumstances of the case, including any amount 
paid or to be paid- by the tenant by way of premium or any other like sum in addition to 
rent, the Controller finds that the rent oi the godown is excessive, he shall determine 


the Lair rent to be charged- for the godown. 


5. ln fixing the fair rent under clause 4, the Controller shall have due regard to the 
prevailing rates of rent for the same or similar accommodation in similar circumstances 
during the twelve months prior to the Ist April, 1940 and to the rental value as entered’ in 
the property tax assessment book relating to that period of the local municipality or the 
local board, as the case may be, and in the case of a godown which has been constructed 
after that date also to any general increase in the cost of sites and building construction. 


6. When the Controller has determined the fair rent of a godown— 

#[ (a) the landlord shall not claim or receive any premium, advance or other like sum 
in addition io rent, or any rent in excess of such fair rent; and] 

(b) any agreement for the payment of [any sum in addition to rent or J? rent in 
excess of such fair rent shall be null and void in respect of such excess and shall be con- 
strued as if it was an agreement for payment of the said fair rent; and 

(c) any sum in excess of such fair rent paid whether before or aiter the commence 
ment of this Order in respect of storage accommodation after the commencement of thi» 
Order shall be refunded to the person by whom it was paid, or at the option of such per- 


son, otherwise adjusted. 


3(6-A. If the landlord is convicted of charging any sum in excess of the fair rent, the 


Controller may issue an order in writing 


(i) prohibiting the landlord from granting or renewing a lease of any or all of his 
godown or any portion thereof situated in the areas to which this order applies, after the 
expiry of a period of one month from the date on which the order is communicated to 


him, or 


(ii) directing that he shall grant or renew such lease only to such persons as may 
be specified by the Controller in the order or in any subsequent order in writing]. 








i. G. O. Ms. No. M-230, Development 
dated August 15, 1942, vide fort St. George 
Gazette, dated August 25, 1042, Part I, 
Rules, Supp. page 1. 
` 2, ln exercise of the powers conferred 
‘by sub-clause (3) of clause 1 of the Madras 
Godown Rent Control Order, 1942, His 
“ Excellency the Governor of Madras is here- 
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by pleased to extend the said Order to the 
areas of the Province of Madras including 
the City of Madras, ibid., p. 3. 

3. Substituted, added and inserted by 
G.O.Ms. No. 406-M, Development, vide 
Fort St. George, Gazette, of October 27, 1942, 
Part I, Rules, Supp., p. 1. 
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. 7. (a) After the-cotmmencement. of this Order an increase.in rent shall. be permis- 
sible only where. some addition, improvement or alteration, not included in necessary re- 
pair or repairs which are usually made to godowns in thé local area, has been carried out 
at the landlord’s expense since the rent was. fixed... Š 


- (b) Any such increase in rent shall not exceed 716 per cent. per annum. on. the .cost 
of such addition, improvement or alteration and shall not be chargeable until such addition, 
improvement or alteration has been completed. 


(c) Any dispute between the landlord and the tenant in regard to any increase of 
rent claimed under this clause shall be decided by the Controller. 


8. (1) If a tenant in possession wishes to extend the period of tenancy by not less 
than six and not more than twelve months, he may give the landlord, not less than one 
‘month before the expiry of the tenancy, a written notice of his intention; and upon the 
delivery of such notice, the tenancy shall save as hereinafter provided, [and notwithstanding 
the provisions contained in clause 6 (A)!]! be deemed to have been extended for the period: 
specified in the notice. 


2[The right of extending the tenancy conferred by this sub-clause may be exercised 
by the tenant as often as he thinks fit. | < 


7 (2), Where the landlord to whom a notice has been given under sub-clause (1) 
wishes to object to the extension demanded by the tenant, he may within fifteen days of 


the delivery to him of such notice apply to the Controller in that behalf; and if the Con- 
troller is satisfed— 


(a) that the godown is reasonably and in good faith required by the, landlord for 
his own use or for the use of any person for whose benefit the godown is.held by him, or 
(b) that the landlord has prior to the 15th August, 1942 entered into an agreement 


to lease the godown to another person immediately after the termination of the existing 
lease, or 


(c) that the tenant has not been performing any of the conditions of the tenancy, or 
(d). that the landlord has any other good and sufficient reason for determining the 
tenancy on the expiry of the originally agreed period, 
the Controller shall pass an order disallowing the extension demanded by the tenant. 


(3) When an order under sub-clause (2) has been made by the Controller on the 
ground that the godown is required by the landlord for his own use or for the use of any 
person for whose benefit the godown is held by him, or on the ground that the landlord 
has prior to the 15th August, 1942 entered into an agreement to lease the godown to another 
person immediately after the termination of the existing lease, and the godown is’ nol‘ used 
by the aforesaid persons within fifteen days of the date of vacation of the godown by the 
original tenant, or having been so used is re-let within two months of the said date any 
person other than the original tenant, the Controller may on the application of the original 


tenant made within three months of his vacating the godown, cancel the previous order 


made under sub-clause (2) and direct the landlord to place the original tenant in possession 


of the godown and to pay him such compensation as may be fixed by the Controller, 

?[8-A. The provisions of clause 8 shall-apply to tenancies from month to month also 
subject to the modification that in sub-clause (1) thereof, for the words “he may give 
the landlord, not less than one month before the expiry of the tenancy, a written notice 
of his intention;” the words “he may give the landlord, not less than fifteen days before 
the expiry of the tenancy, a written notice of his intention;” shall be substituted .!] 

9. (i) Any person aggrieved by an order of the Controller, 
from the date on which the order is communicated to him 
the Collector of the district or to the Collector of Madras as the case may be. 

| (2) The Collector shall then send for the record of the case from the Controller 
atid, after perusing such record and, if necessary, after making such further enquiry as 
he thinks fit either personally or through the Controller, shall decide the appeal, 


(3) The decision of the Collector and subject onl sa; 
Controller, shall be final. wyect only to such decision, an order of the 


. 


+ 


may within fifteen days 
» present an appeal in writing to 


1. Inserted by Fort St. George Gazette, 2. Added by and substituted - 
G.O.Ms. No. 193, Development, dated ment, Fort S nja E01 waneng 
22—2—1943; vide Fort St. George Gazette, Development, May 13, 1943 [vide Fort S$ t. 
March 2, 1943, Part I, Rules p. 2. - George Gazette, dated May 18, 1943, Part I 

Rules supp. p. 5] d 
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THE MADRAS AGRICULTURISTS, RELIEF (AMENDMENT) 
7 ACT (KV OF 1943), . = 
[4th August, 1943, 


An Act further to amend the Madras Agriculturists Relief Act, 1938, 


WHEREAS it is expedient further to amend the Madras Agriculturists Relief Act, 1938, 
for the purposes hereinafter appearing ; 


AND WHEREAS the Governor of Madras has, by a Proclamation under section 93 of the 
Government of India Act, 1935, assumed to himself all powers vested by or under the said 
Act in the Provincial Legislature ; 


Now, THEREFORE, tn exercise of the powers so assumed to himself, the Governor is 
pleased to enact as follows :— 


Short titl 1. This Act may be called FHE MADRAS AGRICULTURISTS 
OEF es RELIEF (AMENDMENT) ACT, 1943. 


Insertion of new section 2. After section 19 of the Madras Agriculturists Relief 
19-A in Madras Act IV of Act, 1938 (hereinafter referred to as the said Act), the follow- 
1938, ing section shall be inserted, namely :— 


“19-A, (1) Where any debt incurred before the 22nd March 1938, other than a 

decree debt, is due by any person who claims that he was an 

Application for the de- agriculturist both on that date and on the Ist October, 1937, 

termination of theamount the debtor or the creditor may apply to the Court having 

of debt due, jurisdiction for a declaration of the amount of the debt due by 
the debtor on the date of the application : 


Provided that no such-application shall be presented or be maintainable if a suit for 
the recovery of the debt is pending. 


Explanation.—The Court having jurisdiction under this section shalt be the Court 
which would have jurisdiction to entertain a suit fonthe recovery of the debt as unscaled. 


(2) The provisions of sub-section (1) shall apply also to any person claiming to be 
such an agriculturist, who contends that any such debt due by him has been discharged. 


(3) All persons who would have been necessary parties to a suit for the recovery of 
the debt shall be impleaded as parties to the application under sub-section (1) or under that 
sub-section read with sub-section (2), 


(4) (a) When any such application is made, the Court shall first decide whether the 
debtor was such an agriculturist or not, and if it finds that he was such an agriculturist, 
pass an order declaring the amount due by him or declaring that the debt has been 
discharged, as the case may be. 


(b) The Court shall dismiss the application if it finds that the debtor was not such 
an agriculturist. 

(5) At any time after passing an order under clause (a) of sub-section (4), the Court 
shall on payment by the creditor of the court-fee payable on a suit for the araount declared 
due to him, grant a decree to the creditor for such amount: 

Provided that the creditor may on his application be granted a decree for an amount 
less than that declared due to him on paying the appropriate court-fee. 


(6) The Court may order that the court-fee, if any, paid by the creditor under 
sub-section (5) shall be paid by the debtor in addition to the amount decreed. 


(7) If the debtor pays into the Court the amount declared to be due under clause (a) 
of sub-section (4) or the amount of the decree granted under sub-section (5) together with 
the costs, if any, ordered to be paid under sub-section (6), the Court shall grant to the 
debtor a certificate that the debt has been discharged. 


_ (8) The procedure laid down in the Code of Civil Procedure, 1908, for the trial of 
suits shall, as far as may be, apply to applications under this section. 


(9) No Court shall entertain a suit by the creditor for the recovery of a debt— 


(i) if an application has been made under sub-section (1) in respect of such debt to a 
Court having jurisdiction and is pending in such Court; or 


_ (i) if a Court having jurisdiction has passed an order under clause (a) of sub-section 
(4) in respect of such debt, 


e 
e “ 
> qi ` t. 


8 THE’ MADRAS. EAW JOURNAL (SUPPLEMENT), [1943 

7 ^ z i l yo :, on one > a , R , f : ih fi P i 
(10) In computing thé-period óf limitation prescribed.for a suit by the creditor for 
the recovery of a debt, the time, if any, during-which thé Court was prevented from, enter- 
are ae suit by virtue of the provision:contained in Clause (i) of sub-section (9) shaH be 
excluded, ee ee ee 
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; ga Un “Act IV Fy 3. After section 25 of the said. Act, the following section 
1938. 9 l 


all be inserted, namely :— 


“25-A. (1) An appeal shall lie from any of the following orders passed by a Court 
ey under this Act, as if such order related to the execution, ` 
Appeals. discharge or satisfaction of a decree within the meaning of 

section 47 of the Code of Civil Procedure, 1908 :— 


4 (a) An order under sub-section (1) of section 18 amending or refusing to amend a 
ecree; 


(b) An order under section 19 amending or refusing to amend a decree or entering or 
refusing to enter satisfaction in respect of a decree; 


(c) An order under clause (a) of sub-section (4) of section 19-A declaring the amount. 
due to the creditor or declaring the debt to have been discharged ; 


(d) An order under section 22 directing or refusing to direct the refund of any 
excess realized ia execution of a decree; i 


(e) An order under section 23 setting aside or refusing to set aside any sale or 
foreclosure of immovable property ;. ‘ 


(f) An order under section 24 directing or refusing to direct the repayment of any 
purchase money realized jn execution of a decree. 


_ (2) From any order passed on an appeal presented to it under the provisions of 
sub-séction (1) by a Court subordinate to ‘the High Court, an appeal shall lie to the High 
Court on any of the grounds mentioned in sub-section (1) of section 100 of the Code of Civil 


Procedure, 1908.” l - ! 


4. An order passed by a Court before the commencement of this Act dismissing an 

; application for a declaration of the amount of the debt due to: 

Saving of certain orders. a creditor or for a declaration that the debt has been dis- 

charged on the ground that a suit for the recovery of the debt 

was instituted subsequently by the creditor shall not be called in question Or reopened 
in any Court. 


_ Amendment made by sec- 5. , The. amendment made by section 3 of this Act 
tion 3 to have-retrospective shall be deemed to have come into operation on the 27th 
operation. October, 1939, 
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THE MADRAS STAMP (INCREASE OF DUTIES) ACT (XVI OF 1943). 
|] © 
{22nd September, 1943. 


An Act to increase the stamp duties chargeable on certain instruments under the Indian 
Stamp Act, 1899, as in force in the Province of Madras. 


WHEREAS it is expedient to increase the stamp duties chargeable on certain instruments 
under the Indian Stamp Act, 1899, as in force in the Province of Madras and for that 
purpose to modify certain provisions of that Act; 

- AND WHEREAS, the Governor of Madras has, by a Proclamation under section 93 of the 
Government of India Act, 1935, assumed to himself all powers vested by or under the said. 
Act in the Provincial Legislature ; 

' Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor is 
‘ pleased to enact as follows :— 


Short title and com 1. (1) This Act may’ be called THE MADRAS STAMP 
mencement, (INCREASE OF Duties) Acr, 1943. 


(2) It shall come into force on the Ist day of October, 1943. 


2, Any instrument described in any of the undermentioned Articles of Schedule 1-A 
to the Indian Stamp Act, 1899 (hereinafter referred to as the 
Rates of stamp duty on said Act), shall be chargeable with twice the amount of the 
certain instruments to be stamp duty with which such instrument was chargeable 
doubled. immediately before the passing of this Act, and the said 
Articles shall be read and construed accordingly :— 

Articles 4: 5: 7; 9; 11; 13; 14; 15; 16; 19; 20; 22; 23; 26; 27; 28; 29; 30; 32; 33; 34; 

36: 38; 39: 40 (F); 43; 44; 45; 46; 47; 48; 50 (a) and (b); 51; 52 and 53. 
3. Any instrument described in any of the undermentioned Articles of Schedule 1-A 
R f duty to the said Act, as amended by clause (d) (i) of section 4 
ace h stamp dutv on of this Act, shall be chargeable with one and a half times 
ae ot ad se la to the amount of the stamp duty with which such instrument 
e increased by hity per was chargeable immediately before the passing of this Act, 
cent. and the said Articles shall be read and construed accordingly :— 


Articles 1-A; 2: 3; 6; 17; 18; 24; 31; 35; 40 (b), (d), (e) and (g); and 50 
(d) and (e). . 


Act II of 1899 to have : i : ; 
: < 4. During the continuance of this Act, the said Act 
effect subject to certain hali have cilek a it = 


amendments. 

(a) in sub-section (1) of section 4 and the proviso to, section 6, for the words 
“one rupee eight annas” the words “three rupees” had been substituted; 

(b) in clause (a) of section 11, before the words “one anna” the words “one and a 
half annas” had been inserted; 

(c) in clause (c) of the proviso at the end of section 32, clause (a) of the proviso 
to section 35, sub-section (1) of section 40 and section 41, before the words “one anna”, 
the words “one and a half annas” had been inserted, and for the words “two annas” the 
words “four annas” had been substituted ; 

(d) in Schedule 1-A— ; 

(i) Article 1 had been renumbered as Article 1-A and the following had been 
inserted as Article 1, namely :— 


“t, ACKNOWLEDGMENT of a debt exceeding twenty One and a half annas. 
rupees in amount or value, written cr signed 
i by, or on behalf of, a debtor in order to 


supply evidence of such debt in any book 
(other than a banker’s pass-book) or on a 
separate piece of paper when such book or 
paper is left in the creditor’s possession : 
a te 8 provided that such acknowledgment does 
not contain any promise to pay the debt or 
any stipulation to pay interest or to deliver 
any goods or other property. a 


(ii) in Article 13, for the entry “Administration Bond (No. 1)”, the entry 
“Administration Bond (No. 1-A)” had been substituted ; 


(iii) after Article 16, the following Article and entry had been inserted, namely :— 


“16-A. CERTIFICATE OR OTHER DocuMENT evidenc- Three annas. 
ing the right or title of the holder 
thereof, or any other person, either to 
any shares, scrip-or stock in or of any 
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x - „incorporated company or other’ body ` 
corporate, or to þecome proprietor of 
shares, scrip or stock in or of any such É 
company or body. . Ro 2a ` 


See also LETTER OF ALLOTMENT OF SHARES - M 
(No. 30-A). o. ”, 


(iv) in clauses (a) and (bY of Article 21, for the words “ene'rupee eight annas” 
the words “three rupees” had been substituted ; i ; 


; (v) before the entry relating to DEPOSIT OF TITLE DEEDS, the following Article had 
been inserted, namely :— : i 


“23-A. DELIVERY ORDER IN RESPECT OF Goons, that One and a half annas. 
is to say, any instrument entitling any l . i : 

person therein named, or his assigns or 

the holder thereof, to the’ delivery of 

any goods lying in any dock or port, or 

in any warehouse in which goods are ° . > 

stored or deposited on rent or hire, or 

upon any wharf, such instrument being 

signed by or on behalf of the owner of 

such goods, upon the sale or transfer 

of the property therein, when such goods 

exceed in value twenty rupees, 


(vi) in Article 25, the word “Vakil” in the first paragraph had been omitted and 
for the figures “1884” occurring after the words “Legal Practitioners Act”, in the same 
paragraph, the figures “1879” had been substituted; and for clauses (a) and (b) and the 
Exemption, the following clauses and Exemptions had ‘been substituted, namely :— 


“(a) in the case of an Advocate. Six hundred and twenty-five rupees, or if 
previously enrolled as an Attorney in the 
same or any -other High Court, three 

hundred and twelve rupees eight annas. 
(b) in the case of an Attorney. Three hundred and twelve rupees eight 
i x ` annas, On 


4 


A 


> 


Exem ptions— 
(a) Entry as an Advocate on the roll 

of any High Court when he has 
been previously enrolled as a. 
Vakil in the same High Court 
or as an Advocate or Vakil in ga 
any other High Court, l ie 

“ (b) Entry as an Attorney on the roll 
of any High Court when he 

- has been previously enrolled as 
an -Advocate or Vakil in.the 
same | High Court ‘or as an 
Advocate, Vakil -or Attorney in ee l l w 
any other High Court. l a ag 


d 


(vit) before the entry rélating to LETTER OF GUARANTEE, the following Article and 
entry had been inserted, namely :—~ a 


"430-A. LETTER or ALLOTMENT OF SHARES in any Three annas. 
company or proposed company, or in 
respect of any loan to be raised by. any 
company or proposed company. 

See also CERTIFICATE OR OTHER DOCUMENT 
(No. 16-A). n, 


4 


(viii) after Article 48, the following entry and Article had been inserted, namely :— 
“Scrip. See CERTIFICATE (No. 16-A). ; 


48-A. SHIPPING—ORDER for or relating to the One and a half annas. 
conveyance of goods on board of any : a 
vessel, ; 


(ix) in clauses (a) and (b) of Article 49, for the words “seven rupees eight annas” 
the words “fifteen rupees” had been substituted; 


(x). in clause (c) of Article 50, for the words “seven rupees eight annas” in both 
the places where they occur, the words “fifteen rupees” had been substituted, 


pa XE ee T S S gede ragan aaa E 
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INDIA ACTS. 1943. 
THE MOTOR VEHICLES (AMENDMENT) ACT, 1943. - 


Act No. I or 1943. 


[26th March, 1943, 
An Act further to amend the Motor Vehicles Act, 1939, 
WHEREAS it is expedient further to amend the Motor Vehicles Act, 1939 (IV of 1939), 
for the purpose hereinafter appearing; It is hereby enacted as follows :— 


Sh el 1. This Act may be called THE Motor VEMICLES 
ort titie. o (AMENDMENT) Act, 1943. 


, 2. In sub-section (3) of section 1 of the Motor Vehicles 
Amendment of section 1, Act, 1939 (IV of 1939), for the fi #1943” 
: ; à gures “1943” the figures 
Act IV of 1939. 1946” shall be substituted. . 








THE GOVERNMENT SAVINGS BANKS (AMENDMENT) ACT, 1943. 


Act No. II oF 1943. 


[26th March, 1943. 


An Act further to amend the Government Savings Banks Act, 1873, and the Post Office Cash. 
Certificates Act, 1917. 


Wuereas it is expedient further to amend the Government Savings Banks Act, 1873 
(V of 1873), and the Post Office Cash Certificates Act, 1917 (XVIII of 1917), for the pur- 
poses hereinafter appearing; It is hereby enacted as follows :— 


A 1. This Act may be called THE GOVERNMENT SAVINGS 
Short title. BANKS (AMENDMENT) ACT, 1943. 


Substitution of new sece . 2. For section 4 of the Government Savings Banks 
tion for section 4, Act V of Act, 1873 (V of 1873), the following section shall be sub- 
1873. stituted, namely ;— 


“4, Ifa depositor dies and probate of his will or lettersof administration of his 

h of estate or a Succession certificate granted under the Indian 

Payment on death of Succession Act, 1925 (XXXIX of 1925 , is not within three 

depositor. months of the death of the depositor produced to the Secretary 
of the Government Savings Bank in which the deposit is, then— 


(a) if the deposit does not exceed five thousand rupees, the Secretary may pay the 
- same to any person appearing to him to be entitled to receive it or to administer the estate 
of the deceased, an l A 


(b) within the aforesaid limit of five thousand rupees, any officer employed in the 
management of a Government Savings Bank who is empowered in this behalf by a general 
or special order of the Central Government may, to the extent to which he is empowered by 
such order and subject to any general or special orders of the Secretary in this behalf, pay 
the deposit to any person appearing to him to be entitled to receive it or to administer the 
estate.” : 


d f f ion 3 3. In sub-section (1) of section 3 of the Post Office Cash 
an rer an * Certificates Act, 1917 (XVIII of 1917), for the words and 
Act XVIIL of 1917, figures “sections 4 and 8” the word and figure “section 8” shall 

be substituted. 
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THE INDIAN RAILWAYS (AMENDMENT) ACT, 1943. 


Acr No. III or 1943. 


[26th March, 1943. 
An Act further to amend the Indian Railways Act, 1890. : 


. WHEREAS it is expedient further to amend the Indian Railways Act, 1890 (IX of 
1890), for the purpose hereinafter appearing ; It is hereby enacted as follows :— 


N 1. This Act may be called THE INDIAN RAILWAYS 
Short title. (AMENDMENT) ACT, 1943. 
Insertion of new section 2. In Chapter VII of the Indian Railways Act, 1890 (IX 


after section 82, Act IX of of 1890), after section 82, the following section shall be 
1890. iserted, namely:— `’ 


“82-A. (1) When in the course of working a railway an accident occurs, being either 

a collision between trains of which one is a train carrying 

Liability of Railway passengers or the derailment of or other accident to a train or 
Administration in respect any part of a train Catrying passengers, then, whether or not 
of accidents. to trains there has been any wrongful act, neglect or default on the 
carrying passengers. partof the railway administration such as would entitle a 
person who has been injured or has suffered loss to maintain 

an action and recover damages in respect thereof, the railway administration shall, notwith- 
standing any. other provision of law to the contrary, be liable to pay. compensation to the 
extent set out in sub-section (2) and to that extent only for loss occasioned by the death of 
a passenger dying as a result of such accident, and for personal injury and loss, destruction 
or deterioration of animals or goods owned by the passenger and accompanying the pas- . 
senger in his compartment or on the train, sustained as a result of such accident. 


(2) The liability of a railway administration under this section shall in no case 
exceed ten thousand rupees iu respect of any one person.” 


Eee i 


THE ALIGARH MUSLIM UNIVERSITY (AMENDMENT) 
- ACT, 1943. 








Act No. IV or 1943. 
[26th March, 1943. 
An Act further to amend the Aligarh Muslim University Act, 1920, 


WHEREAS it is expedient further to amend the Aligarh Muslim University Act, 1920 
(XL of 1920), for the purposes hereinafter appearing; It is hereby enacted as follows :— 


: 1. This Act may be called THE ALIGARH MUSLIM 
Short title. UNIVERSITY (AMENDMENT) Act, 1943. ° i 
Asnwadment Gf section 20: Z. Inclause (k) of section 29 of Aligarh Muslim Univer- | 


sity Act, 1920 (XL of 1920) (hereinafter referred to as the 
said Act), the word “Intermediate” shall be omitted. 


Amendment of section 30, 3. To sub-section (3) of section 30 of the said Act the 
Act XL of 1920. following provisos shall be added, namely :— 


“Provided that until the termination of the hostilities arising on and subsequently to 
the 3rd day of September 1939, a new Ordinance, or an amendment or repeal of an existing 
Ordinance, occasioned by an emergency having its origin in conditions due to the said hosti- 
lities, shall have validity if submitted by the Executive Council or the Academic Council, 
as the case may be, direct to the Central Government, and approved by the latter: 


_ Provided further that any new Ordinance or amendment or repeal of an existing 
Ordinance made under the provisions of the foregoing proviso shall cease to have validity 
on the expiration of one year from the date on which the said hostilities terminate.” i 


Notes.—The provisos added to section 30 (3) of the parent Act, now enable the 


University to modify its Ordinances expeditiously and provide special courses of study for 
students who wish to join fighting forces. 


Act XL of 1929. 


; ; 4. In sub-section (2) of section 33 of the said Act, for 
Agt XL of 1920. enone the words “a member or a teacher of” the words “a teacher 


of ora person holding paid employment under” shall be 
substituted, < 
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THE CODE OF CIVIL PROCEDURE (AMENDMENT) ACT, 1943. 





Act No. V oF 1943. 
[261h March, 1943. 
An Act further to amend the Code of Civil Procedure, 1908. 


HEREAS it is expedient further to amend the Code of Civil Procedure, 1908 (V of 
1908), for the purposes hereinafter appearing ; It is hereby enacted as follows :— 


i Í 1. This Act may be called THE CODE oF CIVIL PROCEDURE 
HOE EEE: . (AMENDMENT) ACT, 1943. 

; . 2. Inthe proviso to sub-section <1) of section 60 of the 

ar one of section 60, Code of Civil Procedure, 1908 (V of 1908) (hereinafter 


referred to as the said Code),— 


(a) in clause (A), the words “and salary, to the extent of the first hundred rupees and 
one-half the remainder of such salary” shall be omitted ; 


_(b) for clause (i) and the proviso thereto the following clause and proviso shall be 
substituted, namely :— 


“ (i) salary to the extent of the first hundred rupees and one-half the remainder : 


Provided that where such salary is the salary of a servant of the Crown or a servant 
of a railway company or local authority, and the whole or any part of the portion of such 
salary liable to attachment has been under attachment, whether continuously or inter- 
mittently for a total period of twenty-four months, such portion shall be exempt from 
attachment until the expiry of a further period of twelve months and, where such attach- 


ment has been made_ in execution of one and the same decree, shall be finally exempt from 
attachment in execution of that decree”; 


(c) in clause (2), for the words “public officer” the words “servant of the Crown” 


shall be substituted, and for the words “any such officer or servant” the words “any such 
servant” shall be substituted ; 


(d) in Explanation 1, for the words “public officer” the words “servant of the Crown” 
shall be substituted ; 


(e) in Explanation 3,— 


(4) in clauses (i) and (ti), for the words “public officer” the word “person shall be 
substituted ; 


(ii) in clause (iii), for the words “public officer” the words “servant of the Crown” 
shall be substituted. 


Amendment of rule 48, 3. Inrule 48 of order 21 in the First Schedule of the 
order 21, Act V of 1908: said Code,— 


(a) in sub-rule (1), for the words “public officer” the words “servant of the Crown” 
shall-be substituted ; ` 


(b) in the Explanation,— 


(i) in clauses (7) and (fi), for the words “public officer” the word “person” shall be 
substituted ; 


(it) in clause (iii), for the words “public officer” the words "servant of the Crown” 
shall be substituted. l i 


ee Raia 


THE INDIAN PENAL-CODE (AMENDMENT) ACT, 1943. 


~ Act No. VI oF 1943. 


l [26:4 March, 1943. 
An Act further to amend the Indian Penal Code, and to amend the Currency Ordinance, 1940. 


WuerEas it is expedient further to amend the Indian Penal Code (XLV of 1860), 
and to amend the Currency Ordinance, 1940 (IV of 1940), for the purpose hereinafter 
appearing; It is hereby enacted as follows :— 


: 1. This Act may be called THE INDIAN Penal CODE 
Short title. (AMENDMENT) Act,.-1943, 


Insertion of new sec- 2. In Chapter XVIII of the Indian Penal Code (XLV of 
tion 489-Ein Act XLV of 1860), after section 489-D the following section shall be insert 
1860. ed, namely :— l ; 
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: . 489-E. (1) Whoever makes, or causes to be made, or uses 
Making or ‘using docu- for any purpose whatsoever, or delivers to any person, any 
ments resembling currency- document purporting to be, or in any way resembling, or so 
notes or bank-notes. nearly resembling as to be calculated to deceive, any currency- 
note or bank-note shall be punished with fine which may. 

extend to one hundred rupees. 


(2) If any person, whose name appears ona document the making of which is an 
offence under sub-section (1), refuses, without lawful excuse, to disclose to a police-officer 
on being so required the name and address of the person by whom it was printed or other- 
wise made, he shall be punished with fine which may extend to two hundred rupees. 


(3) Where the name of any person appears on any document in respect of which any 
person is charged with an offence under sub-section (1) or on any other document used or 
distributed in connection with that document it may, until the contrary is proved, be pre- 
sumed that that Person caused the document to be made.” 


3. In section 40f the Currency Ordinance, 1940 (IV of 
1940), for the. word, figures and letter “and 489-D” the word, 
figures and letters “489-D and 489-E” shall be substituted. 


Amendment of section 4, 
Ord. LV of 1940. 








S 


THE COFFEE MARKET EXPANSION (AMENDMENT) ACT, 1943. 


— 





Act No. VII -oF 1943. | 
á a | . [26th March, 1943. 
An Act to amend the Coffee Market Expansion Act, 1942. 


WHEREAS it is expedient to amend the Coffee Market Expansion Act, 1942 (VII of 
1942), for the purposes hereinafter appearing; It is hereby enacted as follows :— 


< 1. This Act may be called THE COFFEE MARKET EXPAN- 

Short title. SION (AMENDMENT) Act, 1943. 
Amendment of section 3, 2. Insection 3 of the Coffee Market Expansion Act, 1942 
Act VII of 1942. (VII of 1942) (hereinafter referred to as the said Act),— ` 


(a) in clause (a); for the words “Indian Coffee Market Expansion Board” the words 
“Indian Coffee Board” shall be substituted ; a 
(b) to clause (i) the following words shall be added, namely :— 
“ amortgagee in possession or a lessee”. 
. Amendment of section 4, ec ; as 
‘Act VIL of 1942. 3. In section 4 of the said Act, 


(a) in sub-section (1), the words “Indian Coffee Market Expansion Board” where 
they occur for the second time, the words “Indiana Coffee Board” shall be substituted ; 


(b) sub-section (2) shall be re-numbered as sub-section (4) and the following sub- 
sections shall be inserted as sub-sections (2) and (3), namely :— | 
“(2) The Board shall consist of — ; | 
(a) five persons representing the agricultural departments of the Provincial Govern- 
ments of Madras and Coorg and of the Governments of the States of Mysore, Travancore 
and Cochin, nominated, in the case of the States’ Representatives, by the Government of the 
State concerned, and in the other cases, by the Central Government ; 


(b) eleven persons representing the coffee growing industry, namely :— 
(i) three persons nominated by the Goverament of the Mysore State; f 


(ii) two persons nominated by the Central Government to represent Madras and 
Coorg, respectively ; ` 


(iii) three persons nominated by the United Planters’ Association of Southern India ; 
(iv) one person nominated by the Coorg Planters’ Association; 
(v) one person nominated by the Mysore Planters’ Association ; 

(vi) one person nominated by the Indian Planters’ Association, Mysore; 


(c) four persons representing the coffee trade interests, nominated by the Central 
Government ; 


(d) One person representing the Imperial Council of Agricultural Research, nomi- 
nated by the Central Government ; 

(e) two persons nominated by the Central Government to represent— 

(i) the coffee growing industry in the Mysore State, and 

(ii) the Shevaroy Planters’ Association, Yercaud. 


| (3) Where a member of the Board dies, resigns or is removed, or ceases to reside in 
India, or becomes incapable of acting, the Central Government may, on the recommendation 


f 
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of the authority or‘ body which was entitled to make the first nomination under sub- 
section (2), or where such recommendation is not made within a reasonable time, then on its 
own initiative, nominate a person to fill the vacancy.” 


- . as ? 
Am : 4, In section 5 of the said Act, for the words “Indian 
Act Vil ot 1045, SEGONE, Coffee Market Expansion Board” the words “Indian Coffee 
| Board” shall be substituted. 
Substitution of new sec- 5 F i : : i 
i i "5. For section 16 of the said Act the following section 
ba ioe section 16, Act VI shall be substituted, namely :— 


A _7 “16. (1) The Central Government may, after consultation 
Fixation of prices for sale with the Board, by notification in the official Gazette, fix the 
: of coffee. i price or prices at which coffee may be sold wholesale or retail 


in the Indian Market. 


(2) No registered owner or licensed curer or dealer shall sel! coffee wholesale or 


retail in the Indian market at a price or prices higher than the price or prices fixed under 
this section.” 


< 6. To the portion of section 17 of the said Act which 
Kavi DD SEENON PANG the proviso the following words shall be added, 
' namely :— 


“nor shall a registered owner sell or contract to sell in the Indian market any coffee 
produced on his estate in any year for which no internal sale quota is allotted to the estate”. 


Amendment of section 19, 7. To section 19 of the said Act the following words 
Act VII of 1942. shall be added, namely :— 


“and no owner of a registered estate shall sell from or store on his estate or cause or 


permit to be sold from or stored on his estate any coffee grown on any estate not registered 
_ under this Act.” 


h 8. In sub-section (1) of section 22 of the said Act,. before 
Amendment of section 22, the words “The Board shall” the words “Unless with the pre- 


Act VII of 1942. vious sanction of the Central Government the Board decides 
that no internal sale quotas shall be allotted” shall be inserted. 

| i / 9, In sub-section (2) of section 230f the said Act, for 
sg as Seh On A, the words “the Board may” the following shall be inserted 


namely :— 


4 


“without prejudice to any penalty to which the said owner is liable under sec- 
tion 37-A”’. 
Aa Wit of 1942, section 25, 10. In section 25 of the said Act,— 


=” 


(a) in sub-section (1), after the words “allotted to that estate” the following words 
shall be inserted, namely :— 


“or when no internal sale quotas have been allotted to estates, all coffee produced by 
the estate”; : 


(b) in sub-section (2), after the words “in such places” the words “at such times” 
shall be inserted ; 


(c) in sub-section (4) before the word “prepare” the words “from time to time” shall 
be inserted; 


(d) in sub-section (5), the words “before an internal sale quota has been allotted to 
an estate” shall be omitted. 


11. In sub-section (1) of section 29 of the said Act, after the words “having regard to 

the internal sale quota of the estate” the words “where one has 

Amendment of section 29, been allotted” shall be inserted, and to the end of the sub- 
“Act VII of 1942. section the following sentence shall be added, namely :— 


“Where no internal sale quotas have been allotted to estates, the curing establishment 
shall report merely the whole amount of coffee sent in each such consignment.” 


Amendment of section 34, 12. To sub-section (2) of section 34 the following proviso 
Act VII of 1942. shall be added, namely: — 


“Provided that in calculating the sum of all payments made under sub-section (1) and 
the value of the coffee delivered to the surplus pool out of the year’s crop, respectively, any 
payment accepted by a registered owner as final payment in immediate settlement for 
coffee delivered by him for inclusion in the surplus pool and the value of any such coffee 
shall be excluded.” 

Insertion of new sec- . : < : 
$ i < 13. After section 37 of the said Act the following section 
To 37-A in Act VHI of chall be inserted, namely :— 


- 
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“37-A. “Any registered owner who fails to furnish the 
Contravention’ of sec- return required by sub-section (1) of section 23 as required by 


- tion 23 (1). . that sub-section shall be punishable with fine which may: 
; extend to che thousand rupees.” 
tne EA and 965 in Ack lh, After section 38 of the sald Act the followin 
VII of 1942. m sections shall be inserted, namely :— 


“38-A. Any registered owner or licensed curer who fails to deliver any coffee to the 
Board as required by or under sub-sections (1) and (2) of 
_Contravention of sec- section 25 shall be punishable with fine which may extend to 
tion 25. one thousand rupees, and the Court by which such person is 
convicted may order the confiscation and delivery to the 

Board of any coffee in respect of which the offence was committed. 


38-B. If the Board is satisfied that any coffee which is required under the provisions 

of section 25 to be delivered for inclusion in the surplus pool 

Powers to seize coffee is being or is likely to be disposed of otherwise than by such 

withheld from inclusion in delivery, the Board may order the seizure of such coffee, and 

surplus pool. may authorise an officer of the Bard to effect seizure, thereof 

ar for delivery for inclusion in the surplus pool, and such author- 

isation shall be sufficient warrant for such officer to take all steps necessary to secure 

possession of the coffee.” 

Amendment of section 40, 15. To sub-section (2) of section 40 of the said Act the 
Act VII of 1942. ‘following proviso shall be added, namely :— 

f “Provided that the Central Government may, by notification in the official Gazette, 
direct that the previous sanction of the Central Government shall not be necessary for 
complaints in such cases or classes of cases as may be specified in the notification.” 

16. In section 44 of the said Act, after the words “curing 
Amendment of section 44, establishment” the words “or any place where coffee is Stored 


Act VII of 1942. or exposed for sale” shall be inserted, and the words “by the 
estate” shall be omitted. 
_ Amendment of section 46, _ 17. In section 46 of the said Act, the words “to whom an 
i VII of m internal sale quota is allotted” shall be omitted. 
nsertion of new sec- : ; > $ 
; A 3 i 18. After section 47 of the said Act the following section 
lone. 47-A in Act VII of shall be inserted, namely :— 


“47-A. No suit, prosecution or other legal proceeding 
Bar of legal proceedings. shall lie against the Board or any officer of the Board for or 
inrespect of anything in good faith done or intended to be 

done under this Act.” ` 








THE INDIAN FINANCE ACT, 1943. 


Act No. VIII or 1943. 


(29th March, 1943, 


An Act to fix the duty on salt manufactured in, or imported by land into, certain parts of 
British India, to ix maximum rates of postage under the Indian Post Office Act, 1898, to 
continue for a further period of one year the additional duties of customs imposed by 
section 6 of the Indian Finance Act, 1942, to fix rates of income-tax and super-tax, to 
continue the charge and levy of excess profits tax and fix the rate at which excess profits 
ye see be charged, and to amend the Indian Finance (Supplementary and Extending) 

ct, ; i 

i WHEREAs it is expedient to fix the duty on salt manufactured in, or imported by land 

Into, certain parts of British India, to fix maximum rates of postage under the Indian Post 

Office Act, 1898 (VI of 1898), to continue fora further period of one year the additional 

duties of customs imposed by section 6 of the Indian Finance Act, 1942 (XII of 1942), to fix 

rates of income-tax and super-tax, to continue the charge and levy of excess profits tax and 
fix the rate at which excess profits tax shall be: charged, and to amend the Indian Finance 

(Supplementary and Extending) Act, 1931; It is hereby enacted as follows :— 


Short title and extent. ioe" (1) This Act may be called THE INDIAN FINANCE Act, 


(2) It extends to the whole of British India. 


2, The provisions of section 7 of the Indian Salt Act, 1882 (XII of 1882), shall, in so 
WA D far as they enable the Central Government to' impose by rule 
Fixation of salt duty. made under that section a duty on salt manufactured in, or 
e imported into, any part of British India, be construed as if, 

for the year beginning on the Ist day of April, 1943, they imposed such duty at the rate of 
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one rupee and four annas per maund of eighty-two and two-sevenths pounds avoirdupois of 

salt manufactured in, or imported by land into, any such part, and such duty shall, for all 

the purposes of the said Act, be deemed to have*been imposed by rule made under that 
section, 

3. For the year ee on ne sey OF E 

; the Schedule contained in Schedule I to this Act shall be in- 

Inland postage rates. , serted in the Indian Post Office Act, 1898 (VI of 1898), as the 

First Schedule to that Act. 


4. The additional duties of customs on certain goods chargeable with a duty of 
customs under the First Schedule to the Indian Tariff Act, 
Continuation of additional 1934 (XXXII of 1934) or under the said Schedule read with 
duties of customsimposed any notification of the Central Government for the time being 
by section 6, Act XII of in force, imposed up to the 3lst day of March, 1943, by section 
1942, 6 of the Indian Finance Act, 1942 (All of 1942), shall be 
levied and collected as provided in that section up to the 31st 

_ day of March, 1944, 


Income-tax and ‘super- 3) 5. (1) Subject to the provisions of sub-sections (2) and 
tax. — | : 


(a) income-tax for the year beginning on the 1st day of April, 1943, shall be charged 
at the rates specified in Part I of Schedule II increased in the cases to which sub-paragraph 
(b) of paragraph A and paragraph B of that Part apply by a surcharge for the purposes of 

‘the ety Government at the rate specified therein in respect of each such rate of income- 
tax, an 

(b) rates of super-tax for the year beginning on the Ist day of April, 1943, shall, for 
the purposes of section 55 of the Indian Income-tax Act, 1922 (XI of 1922), be those speci- 
fied in Part II of Schedule II increased in the cases to which paragraphs A, B and C of that 
Part apply by a surcharge for the purposes of the Central Government at the rate specified 
therein in respect of each such rate of super-tax. 


(2) In making any assessment for the year ending on the 31st day of March, 1944, — 


(a) where the total income of an assessee, not being a company, includes any income 
chargeable under the head “Salaries” or under the head “Interest on Securities” or any 
income from dividends in respect of which he is deemed under section 49-B of the Indian 
Income-tax Act, 1922 (XI of 1922), to have paid income-tax imposed in British India, the 
income-tax payable by the assessee on that part of his total income which consists of such 
inclusions.shall be an amount bearing to the total amount of income-tax payable according 
to the rates applicable under the operation of the Indian Finance Act, 1942 (XII of 1942), on 
his total income the same proportion as the amount of such inclusions bears to his total 
income ; 


(b) Where the total income of an assessee, not being a company, includes any income 
chargeable under the head “salaries” on which super-tax has been or might have been 
deducted under the provisions of sub-section (2) of section 18 of the Indian Income-tax 
Act, 1922 (XI of 1922), the super-tax payable by the assessee on that portion of his total 
income which consists of such inclusions shall be an amount bearing to the total amount of 
super-tax payable according to the rates applicable under the operation of the Indian 
Finance Act, 1942 (XII of 1942), on his totalincome the same proportion as the amount of 
such inclusions bears to his total income. 


(3) In cases to which section 17 0f the Indian Income-tax Act, 1922 (XI of 1922), 
applies, the tax chargeable shall be determined as provided in that section but with reference 
to the rates imposed by sub-section (1) of this section, and in accordance with the provision 
of sub-section (2) of this section where applicable. 


(4) For the purposes of this section and of the rates of tax imposed thereby, the 
expression “total income” means total income as determined for the purposes of income-tax 
or super-tax, as the case may be, in accordance with the provisions of the Indian Income- 
tax Act, 1922 (X1 of 1922). 

(5) Notwithstanding anything contained in sub-section (1) or sub-section (2) no tax 
shall be payable in cases to which sub-paragraph (a) of paragraph A of Part I of Schedule 
11 applies where the assessee deposits with the Central Government in such manner and in 
accordance with such conditions as the Central Government may by rule prescribe for the 
purposes of this sub-section an amount representing not less than one rupee for every 
complete unit of twenty-five rupees by which his total income exceeds seven hundred and 
fifty rupees. 


(6) A deposit made in accordance with the provisions of sub-section (5) shall not in 
any way be capable of being charged and shall not be liable to attachment under any decree 
or order of any Civil, Revenue or Criminal Court in respect of any debt or liability 
incurred by the depositor and neither the Official Assignee nor any receiver appointed under 
the Provincial Insolvency Act, 1920 (V of 1920), shall be entitléd to or have any claim on 
any such deposit. A: 
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(7) Where the total income of an assesee referred to in sub-paragraph (b) of 
"paragraph A of Part I of Schedule II does not exceed six thousand rupees, an amount re- 
presenting one rupee for every completesunit of two hundred rupees of his total income as 
reduced by the income, if any, exempt from tax under any provision of the Indian Income- 
tax Act, 1922 (XI of 1922), or any notification issued thereunder ‘shal! be funded for.the 
assessee’s benefit and shall be paid to him on such date, not more than twelve months after 
the termination of the present hostilities, as the Central Government may fix: 

Ex planation.—In computing the amount to be funded under this sub-section if there is 
an incomplete unit amounting to one hundred rupees or more it shall be reckoned as a, 
complete unit of two hundred rupeess 

(8) Notwithstanding anything contained in sub-section (7) of section 8 of the Indian 
Finance Act, 1942 (XII of 1942), the amount to be funded under that sub-section for the 
assessee’s benefit in respect of any assessment for the year ending on the 31st day of March, 
1943, shall be calculated on his total income as reduced by the income, if any, exempt from 
tax under any provision of the Indian-Income-tax Act, 1922 (XI of 1922), or any notification 
issued thereunder. l 

, (9) The Central Government may, by notification in the official Gazette, make rules 
prescribing the manner and conditions referred to in sub-section (5). ae 
< 6. (1) In sub-clause (a) of clause (6) of section 2 of the 
Continuance of and rate Excess Profits Tax Act, 1940 (XV- of 1940), for the words and 
of excess profits tax. figures “31st day of March 1943” the words and-figures “31st 
Si day of March 1944” shali be substituted. 

(2) The excess profits tax imposed by. section 4 of the Excess Profits Tax Act, 1940 
(XV of 1940) shall, in respect of any chargeable accounting period beginning after the 3lst 
day of March, 1943, be an amount equal to sixty-six and two-thirds per cẹnt. of the amount 
by which the profits of the business during that chargeable accounting period exceed the 
standard profits- 

7. In section 5 of the Indian Finance (Supplementary and Extending) Act, 1931, the 

d Kot second words “motor spirit or kerosene” and the words and figures 

Amen Fisa z XS le- “OT under the Motor Spirit (Duties) Act, 1917, or under the 

Indian ea ee extending) Indian Finance Act, 1922” shall be omitted, and for the words 

mentary an Xtendiıng? «or under any of the said Acts” the words “or under the said 
Act, 1991. Act” shall be substituted. 


l SCHEDULE 1. 
Schedule to be inserted in the Indian Post Office'Act, 1898. 
(See section 3.) 


“THE FIRST SCHEDULE. 
INLAND POSTAGE RATES. 
(See section 7.) 


Letters. 
a weight not exceeding one tola 2 ». One anda half annas. 
Bor every told, or fraction thereof, exceeding one tola .. One anna. 
Post cards. ica 
RS P .- Nine pies. ; 
Bey -- One and a half annas. 
Book, Pattern and Sample Packets. : 


For the first five tolas or fraction thereof _«» Nine pies. 

For every additional two and a half tolas, or fraction 

thereof, in excess of five tolas | -. Three pies. 
Registered Newspapers. 

For a weight not exceeding ten tolas ah 

For a weight exceeding ten tolas and not exceeding twenty 


tolas ; ee 
For every twenty tolas, or fraction thereof, exceeding 


enty tolas a 
fh he tase of more than one copy of the same issue of a 
registered newspaper being carried in the same packet— 

For a weight not exceeding ten tolas 2 - 
For every additional five tolas, or fraction thereof, in 
excess of ten tolas.: ie 
Provided that such packet shall not be delivered at any 
addressee’s residence but shall be given to a recognized 
agent at the post office. 


Quarter of an anna. 
Half an anna. 


Half an anna. 


Half an anna. 


Quarter of an anna. 


Parcels. 


For a weight not exceeding forty tolas Six annas. 


For every forty tolas, or fraction thereof, exceeding forty N 
tolas | n Four annase 
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SCHEDULE II. 
(See section 5.) 
PART I. 
Rates of Income-tax. 


A.—In the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons not being a case to which paragraph B of this Part applies :— 
(a) Where the total income does not exceed Rs. 2,000—- 


Rate. 
1.. On the first Ks. 750 of total income sa Nil | 
‘2. On the next Rs. 1,250 of total income | -. Six pies in the rupee. 
Provided that no tax shall be payable ona total income 
“ which does not exceed Rs. 1,500 
(b) Where the total income exceeds Ks. 2,000— 
= Rate. l Surcharge. 
. On the first Rs. 1,500 of total income.. Ni be Nil. 


1 ‘fs 

2. On the next Rs. 3,500 of total income.. Nine pies inthe rupee. Six pies in the rupee. 

3. On the next Rs. 5,000 of total income.. One anna and three Ten pies in the rupee. 
pies in the rupee. 

4. On the next Rs. 5,000 of total income.. Two annas in th: One anna and four 
rupee. pies in the rupee. 

5. On the balance of total income’ -,. Two-annas and six One anna and eight 

pies in the rupee. pies in the rupee. 


B.—In the case of every company and local authority, and in every case in which under 
the provisions of the Indian Income-tax Act, 1922, income-tax is to be charged at the maxi- 


mum rate— 


; ; Rate. Surcharge, 
On the whole of total income `.. Two annas and six One anna and 
pies in the rupee. eight pies in the 
i i rupee. 


PART Il. | 
‘Rates of Super-tax. 


A.—In the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons, not being a case to which paragraphs B and C of this Part 


apply— 


Rate. ‘ Surcharge. 
1, On the first Rs. 25,000 of total income. Nail si sa Nil. 
2. On the next Rs. 10,000 of total income. Oneannain the rupee. One anna in the rupee. 
3. On the next Rs, 20,000 of total income. Two annas in the One anna and six pies 
i . rupee. in the rupee. 
4. On the next Rs. 70,000 of total income. Three annas in the Two annas in the 
rupee, rupee. 
5. On the next Rs. 75,000 of total income. Four annas in the Two annas and six 
rupee. pies in the rupee. 
6. On the next Rs. 1,50,000 of total Five annas in the Three annas in the 
income, : , rupee. > rupee. 
7. On the next Rs. 1,50,000 of total Six annas in the Three annas in the 
income. rupee. rupee, 
8. On the balance of total income .. Seven annas in the Three annasand six 
rupee. pies in the rupee. 
B.—In the case of every local authority— 
i Rate. > Surcharge. 
On the whole of total income ° e. One anna in the rupee. One anna in the rupee. 


C.—In the case of an assoctation of persons being a co-operative society, other than the 
Sanikatta Saltowners‘ Society in the Bombay Presidency, for the time being registered 
under the Co-operative Societies Act. 1912, or under an Act of the Provincial Legislature 
governing the registration. of Co-operative Societies— 


Rate. Surcharge, 
1, On the first Rs. 25,000 of total income. N a ra sa Nil 
"2. On the balance of total income . One anna in the One anna in the rupee, 
rupee. 
D.—In the case of every company— . 
E Rate, 
On the whole of total income. ». Two annas in the rupees 


I—4 
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THE RECIPROCITY ACT, 1943. 





Act No. IX or 1943. : 


[31st March, 1943. 


An Act to make provisions on a basis of reciprocity in regard to entry into, travel, residence, 
the acquisition, holding or disposal of property, the enjoyment of educational facilities, 
the holding of public office, or the carrying on of any accupation, trade, business or pro- 


fession in British India by, and the franchise in British India of, persons domiciled in 
British Possessions. 


Whereas it is expedient to make provisions on a basis of reciprocity in regard to 

Preamble entry into, trave], residence, the acquisition, holding or dis- 

i posal of property, the enjoyment of educational facilities, the 

holding of public office, or the carrying on of any occupation, trade, business or profession 

in British India by, and the franchise in British India of, persons domiciled in British Pos- 
sessions; It is hereby enacted as follows — 


Short title, extent and 1, (1) This Act may be called Tue Recrprociry ACT, 
commencement. 1943. 


(2) It extends to the whole of British India, 


_ (3) It shall come into force on such date as the Central Government may, by notifica- 
tion in the official Gazette, appoint. 


aa 2. In this Act, unless there is anything repugnant in the 
Definitions. subject or context— 


A N 

(a) “British Possession” means any part of His Majesty’s Dominions other than 

. British India and includes Protectorates and territories which are administered by a Domi- 
nion as a mandatory on behalf of the League of Nations; and = 


(b) “entry” includes landing at any port in British India during the stay in British 
India of a ship or aircraft on its way to a destination outside British India. ; 


3. Persons, not being of Indian origin, domiciled in any British Possession to which 

this Act has’been applied under section 5, shall be entitled only 

Reciprocity of rights. to such rights and privileges as regards entry, travel, residence, 

; ; the acquisition, holding or disposal of property, educational 

facilities, franchise, the holding of public office, or the carrying on of any occupation, trade, 

business or profession in British India.as are accorded by the law or administration of such 
Possession to persons of Indian origin: 


Provided that the provisions of this section relating to entry, travel and residence 


shall not apply to any person in the armed forces of a British Possession until the expiry 
of one year after the termination of the present hostilities. 


4. Ifany person alleged to be domiciled in any British 
Burden of proof Fe — Possession and to be .subject to the provisions of this Act 
son claiming exemption. pleads that he is not so domiciled, or that the provisions of this 
Act do not apply to him, the onus of proving the truth of sucha plea shall be on him, 
Power of Central Govern- 5. The Central Government may, by notification in the 
ment to apply the Act. official Gazette, apply this Act to any British Possession. 


6. The Central Government may, subject to the condition of previous publication, by 


ke rul notification in the official.Gazette, make rules for carrying out 
Power to make rules. the purposes of this Act. 


THE TOBACCO (EXCISE DUTY) ACT, 1943. 








Act No. X or 1943. ’ t 


[31st March, 1943. 
An Act to provide for the imposition and collection of excise duties on tobacco. 


WHEREAS it is expedient to impose excise duties on tobacco and to provide for the col- 
lection thereof: It is hereby enacted as follows :— 


1. (1) This Act may be called Tae Tosacco (Excise 


Short title and extent. Dury) Act, 1943. 
(2) It extends to the whole of British India. ; 
ee ee 2. In this Act, unless there is anything repugnant in the 
efinitions. ; 


subject or context,—. 
(a) “tobacco” means any form of tobacco, whether cured or uncured, and whether 
manufactured or not, and includes the leaf, stalks and stem of the tobacco plant, but dogs 
not include any part of 4 tobacco plant while still attached to the earth; d 
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i (b) “curing” includes wilting, drying, fermenting and any process for rendering 
tobacco fit for marketing or manufacture ; ` 


4 (0) “manufacture” means the preparatione of cigarettes, cigars, cheroots, biris, 
cigarette or pipé or hookah tobacco, chewing tobacco, or snuff; and the word “manu- 
facturer” shall be construed accordingly and shall include not only a person who employs 
hired labour for the production of these commodities, but also any person who engages in 


their production on his own account if his products are intended for sale; 


(d) “sale” and “purchase” with their grammatical variations and cognate expressions, 
mean any transfer of the possessicn of goods by one person to another in the ordinary 
course of trade or business for cash or deferred payment or other. valuable consideration ; 


(e) “wholesale dealer” means a person who buys or sells tobacco wholesale for the 
purpose of trade or manufacture, and includes a broker or commission agent who, in addi- 
‘tion to making contracts for the sale or purchase of tobacco for others, stocks tobacco be- . 
longing to others as an agent for the purpose of sale; 


(f) “prescribed” means prescribed by rules made under this Act; 
(g) “factory” means any premises wherein tobacco is manufactured. 


3. There shall be levied and collected in such manner as may be prescribed duties of 
l excise as, and atthe fates, set forth in the Schedule on all 
Imposition and collection cured tobacco in British India on the Ist day of April 1943, on 
of excise duties on tobacco. all tobacco cured in British India on or after that date, and on 
all tobacco products mentioned in the Schedule and manufac- 

tured in British India on or after that date. 


4. Where under this Act any article is chargeable with duty at a rate dependent on the 

; value of the article, such value shall be deemed to be the 

Determination of value wholesale cash price for which an article of the like kind and 

for the purposes of duty. - quality is sold or is capable of being sold for delivery at the 

i place of manufacture and at the time ofits removal there- 

from, without any abatement or deduction whatever excepttrade discount and the amount 
of the duty then payable. 


} 

.’ 5. Thé Central Government may, by notification in the official Gazette, impose on 

cured tobacco, or any tobacco product mentioned in the 
. Power of Central Govern- Schedule, brought‘into British India from the territory of any 
ment to impose customs Indian State, not being territory which has_been declared 
duty on cured tobacco. under section 5 of the Indian Tariff Act, 1934 (XXXII of 
r 1934), to be foreign territory for the purposes of that section, 
a duty of-customs equivalent tothe excise duty imposed by this Act on the like tobacco 
cured or the like tobacco product manufactured in British India. 


6.: From such date as may be specified in this behalf by the Central Government by 
. notification in the official Gazette, no person shall engage in 
Certain operations to be the curing, wholesale purchase or sale (whether on his own 
subject to licence. . account or as a brokir or commission agent), storage, or 
| manufacture of tobacco, except under the authority and in 

‘accordance with the terms and conditions of a licence granted under this Act. 


7. From such date as may be specified inthis behalf by the Central Government by 

Ng ; notification in the official Gazette, no person shall, except as 

Restriction on possession provided by the rules made under this Act, have in his posses- 

of unmanufactured tobacco. sion unmanufactured tobacco in excess of such quantity as 

i ' may be prescribed for the purposes of this section as the 

maximum amount of unmanufactured tobacco or of any variety of unmanufactured tobacco 
which may be, possessed at any one time by such a person. 


8. Every licence under section 6 shall be granted for such 

"Form and conditions of area, if any, for such period, subject to such restrictions and 

licence. on such conditions, and in such form:and containing such 
particulars, as may be prescribed. 


9. Whoever contravenes any of the provisions of section 

Penalty for contravention 6or section 7 shall be punishable with imprisonment which 

of section 6 or section 7. may extend to six months, or with fine, which may extend to 
two thousand rupees, or with both. 


10. Whoever evades or attempts to evade the paymentof any duty payable under this 
| Act, or fails tosupply any information which heis required 
Penalty for ‘evasion of by the rules made under this Act to snpply, or (unless witha 
duty or failure to supply reasonable belief, the burden of proving which shall be upon 
Information. i him, that the information supplied by him is true)’.supplies 
er oe te, ogee false information, shall be punishable with imprisonment 
Raa EN extend.to six months, or with fine which may extend to two thousand rupees, or 
with both. O MF $ . K 


` * ` ry 
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11. Any Court trying an offence under this Act may order 

Power of Courtstoorder that any tobacco in respect of which the Court is satisfied 
forfeiture of tobacco. - that an offence under this Act has been committed, shall, to- 
mi gether with’the packages or coverings thereof, be forfeited to 
His Majesty. 


12, -In respect of duty and other sums payable to the Central Government under any 

of the provisions of this Act or of the rules made thereunder, 

Recovery of duty, etc. the officer empowered by the Central Board of Revenue to levy 

f | i such duty or require the payment of such sums may prepare a 

certificate sgined by him specifying the amount due from the person liable to pay the same 

and send it to the Collector of the district in which such person resides or conducts his 

business and the said Collector, on receipt of such certificate, shall proceed to recover from 
the said person the amount specified therein as if it were an arrear of land revenue. 


13, The Central Government may, by notification in the official Gazette, declare that 
any of the provisions of the Sea Customs Act, 1878 (VIII of 

Application of the pro- 1878), relating to the levy of and exemption from customs 
visions of Act VIII of duties, drawback of duty. warehousing, offences and penalties, 
1878 to the duties on confiscation, and procedure relating to offences and appeals 
tobacco. shall, with such modifications and alterations as it may con- 
i sider necessary or desirable to adapt them to the circum- 

sane be apeneatle in regard to like matters in respect of the duties on tobacco imposed 
y section 3. 


Ld 


14. (1) The Central Government may, by notification 
in the official Gazette, make rules to carry into effect the pur- 
poses of this Act. 


h (2) In particular, and without prejudice to the generality of the foregoing power, 
such rules may— < f 


(4) provide for the assessment and collection of the duties, the authorities by: whom 
functions under this Act are to be discharged, the issue of notices requiring payment, the 
manner in which the duties shall be payable, and the recovery of duty not paid ; ` 


(1i) prohibit the curing or manufacture of tobacco except on land and premises ap- 
proved for the purpose; . 


~ (ii) regulate the removal of tobacco from the place where grown, cured, stored or 
manufactured and its transport to or from the premises of a licensed curer, wholesale 
‘dealer or manufacturer, or a bonded warehouse or to a market; 


_ (iv) regulate the curing, storage, wholesale sale and manufacture of tobacco, and 
provide for the appointment of officers of the Crown to supervise such curing, storage, 
wholesale sale and manufacture within any tobacco growing or manufacturing area ; 


(v) provide for the appdintment, licensing, management and supervision of bonded 
- warehouses and the procedure to be followed in entering tobacco into and clearing tobacco 
from such warehouses; 


(vt) impose on growers, curers, wholesale dealers, brokers, commission agents, or 
manufacturers, the duty of furnishing information, keeping records and making returns, 
and prescribe the nature of such information and the form of such records and returns, the 
particulars to be contained therein, and the manner in which they shall be verified ; 

(vit) provide for the issuing of licences and transport permits and the fees, if any, to 
be charged therefor; i 


(viii) provide for the detention of tobacco for the purpose of exacting the duty, the 
confiscation, otherwise than under section 11, of tobacco in respect of which breaches of 
the Act or rules have been committed, and the disposal of tobacco so detained or con- 
fiscated ; P 

(ix) authorise and regulate the inspection of factories, and the inspection or search 
of any place or conveyance used for the curing, storage, sale or transport of tobacco; 


(x) authorise and regulate the composition of offences against, or liabilities incurred 
under, this Act or the rules made thereunder; l 

(xt) provide for the grant of a rebate of the duty paid on tobacco,which is exported 
by sea to any country outside India or shipped for consumption on a voyage to any port 
outside Iadia; l 


(xii) exempt any tobacco from the whole or any. part of the duty imposed by this 


Power of Central Govern- 
ment to make rules. 


Act; | l 

(xiii) authorise the Central Board of Revenue or Collectors appointed for the pur- 
poses of this Act to provide, by written instructions, for supplemental matters arising out 
of any rule made by the Central Government under this section. 


(3) In making rules under this section the Central Government may provide that any 
person committing a breach of any rule shall, where no other penalty is provided by this 
Act, be liable to a penalty not exceeding two thousand rupees and that the article in respect 
of which any such breach is committed shall be confiscated. 
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THE SCHEDULE. 
(See section 3.) 


Description of tobacco. Rate of duty. 
PART I. 
Unmanufactured, 
Per Ib. 
Ks. A. 


J.—Vircinia ToBAcco— . 
A. Flue-cured— | 
(1) ifintended for manufacture into— 
(a) cigarettes— 


(Ð containing more than 20 per cent. weight of imported tobacco s 112 
(ii) containing 20 per cent..or less than 20 per cent. weight of importe 
tobacco. 1 4 
(iti containing no imported tobacco 0 8 
(b) biris l oo’ : 0 6 
(c) cheroots 0 2 
(2) if-intended for any other purpose 1 12 
B.—Air-cured 0 6 
~ Jt. Country Tosacco— 
(1) if intended for manufacture into— 
(a) cigarettes .. Q 6 
(b) birts sa O 6 
(c) cigars or cheroots ss U2 
- (d) hookah tobacco . Ot 
(e) snuff .. 0 6 
(2) if intended for sele as chewing tobacco, whether manufactured or merely 
cure 0 1 
(3) if intended for any other purpose 0 6 


III.—STALKS, STEMS AND OTHER REFUSE OF TOBACCO— 
(1) if intended for use in the preparation of any form of manufactured tobacco. 0 1 


(2) if intended to be used for agricultural purposes sa Nil. 
Part II. Š 
Manufactured. 
Per hundred. 
‘Rs. A- 
-Cigars and cheroots of which the value-— i 
(4) exceeds Rs, 30 a hundred : 6 0 
(si) exceeds Rs. 25 a hundred but does not exceed Rs. 30 a hundred kh 5 0 
(iti) exceeds Rs. 20 a hundred but does not exceed Rs. 25 a hundred is 4 0 
(iv) exceeds Rs. 15 a hundred but does not exceed Rs. 20 a hundred . 3 0 
.(v) exceeds Rs, 10 a hundred but does not exceed Rs 15a hundred 2 0 
| (vt) exceeds Rs. 5 a hundred but does not exceed Rs. 10 a hundred 1 0 
(vit) exceeds Rs. 2 8 0a hundred but does not exceed: Rs. 5 a hundred 0 8 
a (viti) exceeds Rs. 1-4-0a hundred but does not exceed Rs. 2-8-0 a hundred, 0 4 
(ix) exceeds As. 10 but does not exceed Rs. 1-4-0 a hundred j 0 2 








THE VEGETABLE PRODUCT (EXCISE DÚTY) ACT, 1943. 





, Act No. XI oF 1943. 


. _ [31st March, 1943. 
An Act to provide for lhe imposition and collection of an excise duty on vegetable product. 


WHEREAS it is expedient to provide for the imposition and collection of an excise 
duty on vegetable product; It 1s hereby enacted as follows:— . 


Short title and extent. ec E gia? may be called THE VEGETABLE Propuctr 


(2) It extends to the whole of British India. 


td 2. In this Act, unless there is any thing repugnant in the 
„Definitions, subject or context, — 


(a) “factory” means any premises wherein vegetable product is manufactured ; 


(b) “owner” includes any person expressly or impliedly authorised by an owner of a 
factory to be his agent in respect of the factory ; 
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f (c) “vegetable product” means any vegetable oilor fat which, whether by, itself or 
“In admixture with any other substance, has by hydrogenation or by any other process been 
hardened for human consumption. ; 


3. A duty of excise at the rate of five ee per antes weight shall be ee on E 

`: vegetable product manufactured in any factory in Britis 
cae of and amount India and issued out of such factory on or after the Ist day of 
| April, 1943, and shall be payable by the owner of the factory. 


4. (1) If any duty payable under section 3 is not paid within the time fixed by a notice 

issued in accordance with any rules made in this behalf under 

Recovery of duty with this Act, it shall be deemed to be an arrear, and the authority 

penalty. | to which such duty is payable may, in lieu thereof, recover 

| any sum, not exceeding double the amount of the duty unpaid, 
which such authority may in its discretion think it reasonable to require, 

(2) An arrear of duty, or any sum recoverable in lieu thereof under this section, 
shall be recoverable as an arrear of land-revenue and shall be recoverable in addition to, 
and not in substitution for, any other penalty incurred under this Act. E 

(3) Without prejudice to the provisions of sub-section (2), wlien under the provisions 
of sub-section (1) any duty is deemed to be an arrear, the authority by which the notice 
referred to in sub-section (1) was issued may direct that no issue of vegetable product shall 
be made and no plant, machinery or material shall be removed out of the factory whose 
owner has failed to pay the duty until the duty or the sum recoverable in lieu thereof: is 
paid or recovered; and such direction shall have effect notwithstanding any change in the - 
ownership of the factory. 


(4) Any vegetable product issued, and any plant, machinery or materia] removed in 
contravention of a direction under sub-section (3) shall be liable to confiscation, and any 
person concerned in such issue or removal shall be punishable with fine which may extend 
to two thousand rupees. 
5. (1) No vegetable product shall be issued out of any factory except in accordance 
` with the provisions of rules made under section 8 regulating 
Issue from factory. such issue, or until such rules are made, in accordance with 
i the general or special orders of the Central Government. 

(2) If any vegetable product is issued out of any factory contrary to the provisions of 
sub-section (1), any person concerned in such issue shall be punishable with fine which may 
extend to one thousand rupees or to a sum equal to double the amount of the duty on the 
vegetable product so issued, whichever is greater. - l 

6. The Central Government may, by notification in the official Gazette, declare that any 
i ' of the provisions of the Sea Customs Act, 1878 (VIII of 
Application of the provi- 1878), relating to the levy of and exemption from customs 
sions of Act VIII of 1878 duties, drawback'of jduty, warehousing, offences and penalties, 
to duty on vegetable pro- confiscation and procedure relating to offences and appeals 
duct. Shall, with such modifications and alterations as it may con- 
sider necessary or desirable to adapt them to the circum- 

stances, be applicable in regard to like matters in respect of the duty imposed by section 3. 
7. The Central Government may, by notification in the official (Gazette, impose on vege- 
‘table product brought into British India from the territory of 
Power of Central Gov- any Indian State, not being territory which has heen declared 
ernment to impose a duty under section 5 of the Indian Tariff Act, 1934 (XXXIT of 
of customs or to prohibit 1934), to be foreign territory for the purposes of that section, 
import. - a duty of customs equivalent to the excise duty imposed by. 
Be aay this Act on vegetable product manufactured in British India, 
or prohibit absolutely, or with such exceptions asit thinks fit, the bringing of vegetable 

product into British India from the territory of any specified Indian State. 


8. (1) The Central Government may, by notification in 
the official Gazette, make rnles— 

(a) imposing on owners of. factories the duty of furnishing returns and keeping 
records and books, and prescribing the form of such returns, records and books and the 
particulars to be contained therein, and the manner in which the same are to be verified; 

) regulating the issue of vegetable product out of factories; ; 

(c) providing for the assessment and collection of the duty, the issue of notices 
requiring payment, the authority to whom the duty shall be payable and the recovery of 
arrears; ' , oat 
Ka (d) specifying the manner in which directions under the provisions of sub-section (3) 
of section 4 shail be made and communicated, and determining when such directions shall 
be deemed to become effective ; 

(e) authorising and providing for the inspection of factories; and 

(f) generally for carrying into effect the provisions of this Act. 

(2) Such rules may provide that any breach thereof shall be punishable with fine 
which may extend to five hundred rupees: | a 

Provided that the breach of any rule made under clause (b) of stib-section (1) shall 
be punishable with the punishment provided for an offence against section 5. : 


Power to make rules. 





“= 
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THE INDIAN TEA CONTROL (AMENDMENT) ACT, 1943. 


Act No. XII oF 1943. 


[31st March, 1943. 
An Act further to amend the Indian Tea Control Act, 1938. 
WHEREAS it is expedient further to amend the Indian Tea Control Act, 1938 (VIII of 
1938), for the purposes hereinafter appearing; It is hereby enacted as follows :— 

Short title and commence- 1. (1) This Act may be called THe INDIAN TEA CONTROL 
ment, ‘ (AMENDMENT) Acr, 1943. 

(2) It shall be deemed to have t2ken effect immediately before the expiration of the 
31st day of March, 1943. : | 
i 2. In section 1 of the Indian Tea Control Act, 1938 (VIII 
Amendment of section 1, of 1938) (hereinafter referred to as the said Act), for sub- 
Act VILI of 1938. section (4) the following sub-section shall be substituted, 

namely :— 
“(4) It shall remain in force only up to the end of twenty-four months commencing 
on the 1st day of April subsequent to the termination of the present hostilities.” 


Nandana pe ne a 3. In section 2 of the said Act, in sub-clause (4) of 


clause (4), after the words and figures “and Chapter IV” the 

Act VIII of 1938. words “and in the Schedule” shal! be inserted. 
Amendment of section 3, 4. Insection 3 of the said Act, for sub-sections (2) and 
Act VIII of 1938. (3) the following sub-sections shall be substituted, namely :— 


“(2) Members nominated or elected under sub-section (1) shall hold office for the 
duration of this Act. 

(3) The Committee shall be a body corporate by the namé of the Indian Tea Licensing 
Committee, having perpetual succession arid a common seal, with power to acquire and 
hold property and to contract, and shall by the said name sue and be sued.” 


; 5. In section 4 of the said Act, in sub-section (2), for the. 

ia ag section 4, words following the words “the Central Government may” 
i ; the following shall be substituted, namely :— 

__ “in the case of an elected member, nominate a successor chosen to represent the body 

entitled to make the first election under section 3, and in the case of a nominated member, 

nominate a successor on the recommendation of the authority or body entitled to make the 


first nomination under section 3, or, if such recommendation is not made within two 
months, without such recommendation.” 


Insertion of new sec- ; . % : 
, ; 6. After section 5 of the said Act the following section 
T 5-A in Act VIII of shall be inserted, namely :— 


_ “5-A. Notwithstanding anything elsewhere contained in 

Power of Central Govern- this Act, the Central Government may appoint any person to 

ment to appoint additional bean additional member of, and to act as chairman of, the 

member of Committee to Committee, and on such appointment being made the chair- 

act as chairman. man of the committee elected under section 5 shall cease to 

exercise the functions of chairman.” 

7. In section 10 of the pen Act, in clause (k), the words “the term Me office of 

: members of the Committee and” shall be omitted, and after 

ga TAN Di SEG 10, the words “by which members” the words “of the Committee” 
c 2 : shall be inserted. ` 


Act Vill oF 1938 On ih 8. In section 11 of the said Act,— 


(a) inclause (b), after the word “vessel”, in both places where it occurs, the words 
“or aircraft” shall be inserted ; 


(b) toclause (c) the word “or” shall be added, and after that clause the following 
clause shall he: added, namely :— 


“(d) exported by a Red Cross Society with the previous sanction of the Central 
Government within the limits prescribed in this behalf.” < 


Ang entot section 12, 9. Tn section 12 of the said Act— 


(a) in sub-section (2), after the word “tea” the words “or tea seed” shall be inserted ; 

(b) after sub-section (3) the following sub-section shall be added, namely :— 

(4) No tea or tea seed shall be taken by land, sea or air out of British India to any 
place in India other than the States of Travancore, Mysore, Cochin, Tripura and Mandi, 
. unless covered by a permit issued by or on behalf of the Committee; 
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Provided that this sub-section shall have effect only if the Central Government by 
notification in the official Gazette so directs, and the Central Government may, by the same 
ora subsequent notification, direct tlat the sub-section shall not have effect in respect of 
tea or tea seed taken out of British India to any place specified in the notification.” 


| a. aa 14, 10. In section 14 of the said Act,— 


(a) in sub-section (1), after the words “on application made” the words “within the 
prescribed time and accompanied by the prescribed particulars” shall be inserted : 
(b) in sub-section (2), after the word “Schedule” the words, figures and letter “or 
as revised by the Central Government under section 14-A” shall be inserted ; 
(c) in clause (a) of sub-section (3) for the figures “1938” the figures “1943” shall be 
substituted. $ : 
Insertion of new sec- 11: After eee : i ; 
P : : er section 14 of the said Act the following section 
1038 14-A in Act VIII of shali be inserted :— ii 


“14-A. The crop basis of a tea estate as determined or re-determined by the Com- 
mittee may be revised by the Central Government if the 
Power of Central Govern- Central Government is satisfied that the Committee in deter- 


ment to revise crop basis. mining or re-determining it acted upon information which 
was either incorrect or deceptive.” ; 
Amendment of section 15, 12. To sub-section (1) of section 15 of the said Act the 
Act VIII of 1938. following proviso shall be added, namely :— 


“Provided that for the purpose of restricting in any year the amount of tea exported 
from British India the Central Government may direct that the quota shall, for the purposes 
of this sub-section, be deemed to be reduced by such proportion as is necessary to effect the 
desired restriction.” 


. 13. In section 16 of the said Act, i b-section (2) 
Amendment of section 16, +) 4 ct, in sub-section (2), 
Act VIII of 1938. eat won quota’ the following shall be inserted, 


“or of the quota as deemed to be reduced in accordance with any direction made 
under the proviso to sub-section (1) of section 15”, . 


and to the said sub-section the following proviso shall be added, namely :— 

“Provided, that if the Central Government has at any time decided that it is desirable 
to restrict exports of tea from British India, the Committee may, with the general or 
special previous sanction of the Central Government, refuse to issue export licences.” 


: 1 ; i . 
F kk ga A section 17 14. In section 17 of the said Act,— 


(a) in sub-section (2), after the words “under this Act” the words “or in respect of 
which an export licence would, but for the operation of a direction made under the proviso 
to sub-section (1) of section 15, have been obtainable” shall be inserted ; 

(b) for sub-section (2-A) the following sub-sections shall be substituted, namely :— 

‘(2-A) Where, in pursuance of sub-section (1)or sub-section (2) of section 7, the 
owner of a tea estate receives a right to obtain export licences for a further quantity of tea, 
he may, within one month from the date of the order whereby he receives such right, apply 
to the Committee fora special export licence covering that further quantity, and the Com- ` 
mittee shall, on receipt of the requisite fee, if any, issue a special licence accordingly. 


(2-B) A person, to whom a Special export licence has been issued under sub-section 
(2) or sub-section(2-A), may transfer the special export licence with all the rights conferred 
thereby within a period of six months from the date on which it was granted toa person 
or persons nominated by him, but a licence once so transferred shall not be further 
transferable.” ; — 

(c) iri sub-section (3),— 

. .G) the words and figures “in the case of a special export licence issued in the year 
1938 up to the 30th day of June of that year and in the case of a special export licence issued 
in any subsequent year” shall be omitted, and for the words “May of the year’ the words 
“March of the financial year” shall be substituted ; 

(ii) the proviso shall be omitted ; 

(d) in sub-section (4), the words and figures “or under the Tea Control Act, 1933, as 
the case may be” shall be omitted ; 

(e) after sub-section (4) the following sub-section shall be added, namely: — 

“(5) Notwithstanding anything contained in the foregoing sub-sections,. the Com- 
mittee may postpone for so long as the Central Government may require the issue of any 
special export licence.” 


nn et? aka 19, 15. In section 19 of the said Act,— 
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(a) in sub-section (2), after the word “carriage” the words“or shall be taken by 
land” shall be inserted ; 
(b) in sub-section (3), after the word “tea” the words “or tea seed” shall be inserted, 
r 16. In section 20 of the said Act, in sub-section (I), the 
Amendment of section 20 : ora eg k , 
> ’ words “‘to enable it to discharge its duties under this Chapter” 
Act VIII of 1938. shall be omitted. j 


AE VIAT e i ede 17. In section 23 of the said Act,— 


(a) in clause (b), after the word “tea”, the words “or tea seed” shall be inserted ; 
(b) after clause (b) the following clauses shall be inserted, namely — 
“(ba) prescribing limits for the purposes of clause (d) section 11; 
_ (bb) prescribing the time and the particulars referred to in sub-section (1) of 
section 14;”, $ 


Insertion of new sec- 18. In Chapter II of the said Act, after section 25 the 


E Paaa oer Ts following section shall be inserted, namely :— 


“25-A. If, in pursuance of any scheme for'the control of import of Indian tea into 

the United Kingdom or any other country, the Central 

Powerof Central Govern- Government considers it necessary or expedient so to do. it 

ment to make orders, may by order direct the Committee to apportion the require- 

ment of the United Kingdom or such other country among the 

tea estates in accordance with such principles and in such manner as may be laid down in 

the order and to grant such export licences or special export licences as may be necessary 

for giving effect to the arrangements made under such scheme, and the Committee shall 
comply with any such order.” 

In section 26 of the said Act, for the figures “1938”, 


` 


19 
Amendment of section 26, “1933” in botħ places where they occur, and “1931”, respec- 


Act VIII of 1938. -~ tively,’ the figures “1943”, “1938” and “1936” shall be 
i substituted. 
Amendment of section 27, 20. In section 27 of the said Act, — e 


Act VIII of 1938. 


(a) in sub-section (1), for the words after the words “shal! not exceed” the following 
shall be substituted, namely :— 

“such area as will bring the total area of the land planted with tea in British India up 
to one-half of one per cent. over the total area of the land which would have been planted 
with tea in British India on the 3ist day of March 1943 had the extensions of plantation 
made in the two periods of five years subsequent to the 3lst day of March 1933 each 
increased the area in British India planted with tea at the beginning of each such period by 
one-half of one per cent.’’; 

(b) in sub-section (2),— 

(4) for the words following the words “as near as may be”, the following shal! be 


substituted, namely :—_ ; ; ; 
“such area as will bring the total area of the land planted with tea in the Province 


up to one-half of one per cent. over the total area of the land which would have been planted 
with tea in the Province on the 31st day of March 1943 had the extensions of plantation 
made in the two periods of five years subsequent to the 3lst day of March 1933 each 
increased the area in the Province planted with tea at the beginning of each such period by 
‘one-half of one per cent.” ; 

(ti) the following proviso shall be added, namely :— 

“Provided that the Committee may vary the total area so determined for any 
Province in order to increase or diminish for another Province the area in respect of which 
such permissions may be granted by an amount corresponding to the extent to which the 
area in the first mentioned Province has been diminished or increased.” ; 

(e) in sub-section (3), for the words “after the’ commencement of this Act” the 
words, brackets and figures “after the commencement of the Indian Tea Control (Amend- 
ment) Act, 1943” shall be substituted, and the f ollowing words shall be added, namely :—~ 
“and shall in like manner publish any subsequent variation of such total areas”; 


(d) sub-section (4) shall be omitted. 


Amendment of section 28, a AH. vs 
‘Act VILI of 1938. 21. In section 28 of the said Act, 


(a) in sub-section (1), for the figures “1938” the figures “1943” shall be substituted 
and for the words “not later than six months from the commencement of this Act”, the 


following shall be substituted, namely :-— 
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“not later than .six months from the commencement of the Indian Tea Control (Amend- 
ment) Act, 1943”; 

(b) after sub-section (1) the followjng sub-section shall be inserted, namely :— 

“(1-A) The Committee may require an applicant to supply such information as it 
thinks necessary to enable the Committee to deal with the application.” ; ; 

(c) in sub-section (2), after. the word and figures “section 27” the words “and to any 
rules made in this behalf by the Committee” shall be inserted, and the following provisoes 
shall be added, namely :— 

“Provided that permission shall not be granted in the case of any tea estate owned by 
a limited liability company if the area planted with tea in the estate exceeds three hundred 
acres, or in the case of any tea estate owned by an individual proprietor or proprietors if 
the area planted with tea in the estate exceeds one hundred and fifty acres : 

Provided further that the Committee may, despite the limits laid down in section 27, 
- grant such permission to the Tocklai and Nellakotta experimental stations.” 


Percents aaa 29, - 22, In section 29 of the said Act,— 


(a) in sub-section (1),— ; 

(i) for the figures “1933” the figures “1943” shall be substituted ; 

(ii) in clause (a), after the word “through” the words “circumstances due to existing 
war conditions or through” shall be inserted : 

(iit) the following Explanation shall be added, namely :— i l 

“Explanation—Land taken for purposes connected with the prosecution of war on 
which tea bushes have been allowed to remain for protective purposes though no longer 
` cultivated shall be deemed for the purposes of this sub-section to be incapable of carrying 
or no longer to carry tea.” ;' i à 

b) in sub-section (2), in the proviso, for the words “the area of the same tea estate” 
the words “the same or an adjacent district and shall belong to the same or an adjacent tea 
estate” shall be substituted ; 

(c) after sub-section (3) the following sub-section shall be added, namely :— 

“(4) If any land falling within the Explanation to sub-section (1) is subsequently 
restored to the tea estate from which it was subtracted the owner of the estate shall either 


uproot the tea planted thereon, or uproot any tea planted by him in pursuance.of a permis- 
sion granted under sub-section (2).” 


Cai 


r 


4 23. In section 30 of the said Act, in the proviso to sub- 
Sey eens section 30, ection (1), for the words and figures “upon the 31st day of 
ues ° March, 1943” the words “at the termination of this Act” shall 

be substituted. ~ 


Insertion of new Chapter 24. After secti i , 
: ae ; tion 39 of the said Act the foll 
ka at of 1038 n 40° in Chapter and section shall be added, namely — panne 


“CHAPTER VI. 


SUSPENSION OF OPERATION OF ACT. | 


40, (1) If the Central Government i aes that aO Eme Gene has arisen rendering it 

4 4 necessary for the security of India that certain of the restric- 

ae an of operation tions imposed by this Act should cease to be imposed, the 

of Act. | Central Government may, by notification in the official 

Gazette, suspend or relax to a specified extent either indefinitely or for such period as may - 
be specified in the notification the operation of all or any of the provisions of this Act. 

ere the operation of certain provisions of this Act has under sub-section (1 

2) Where th ration of cert ns of this Acth d b n (1) been 

suspended or relaxed indefinitely, such suspension or relaxation may at any time while this 

Act remains in force be removed by the Central Government by notification in the official 

Gazette.” f 


. Substitution of new ; . , 
Schedule for the Schedule | sre tak aeh dule to the said Act the following shall 
to Act VIII of 1938. kaka a a a aa 


“THE SCHEDULE. 
[See section 14 (2).] ` 


Principles io be followed in determining the Crop Basis of a Tea Estate. 


1. Where a tea estate has before the Ist day of April, 1943, received an export E 
under this Act the crop basis of the estate for the financial year beginning on that dak os 
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for any subsequent financial year shall be the highest crop basis assigned to the estate under 
this Act for any of the financial years beginning on the ist day of April 1940, 1941 or 1942 
(herein referred to as the cardinal crop basis) increased by any admissible allowance of 
either of the following kinds, namely :— __ ; 

(a) An allowance for young areas, that is, areas planted with tea on or after the lst 
diy of January, 1926, determined in the prescribed manner in accordance with the prescribed 
rules: z : 

Provided that any young areas in respect of which an allowance has been made in 
determining the cardinal crop basis shall be excluded. . 

(b) An allowance for low producing areas determined in the prescribed manner : 

Provided. that any low producing areas in respect of which an allowance has been 
made in determining the cardinal crop basis shall be excluded. 


2: Where the area of a tea estate for which a crop-basis has been determined 1s 
- reduced or increased by the transfer to or acquisition from another tea estate of land 
planted with tea, the crop basis of the estate shall be reduced or increased by an amount 
representing as nearly as possible the contribution made by the area transferred or 
acquired to the crop basis of the estate of which it previously formed a part. í 


3. Where a tea estate for which à crop basis has been determined subsequently 
becomes two or more separate estates the crop basis of each such separate estate shall be 
determined so as to represent as nearly as possible the contribution made by the area com- 
prised init to the total crop basis o£ the origina! estate.” ; ; 
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>. Submission of auditor’s report to the 
Majlis and the Provincial Government. 
49. Majlis to consider auditor's report. 
50. Payment of expenses. 
51, Audit of accounts of wakfs. 
52. Certified amount recoverable as 
arrear of land-revenue, 


_,93. Appeal against order of surcharge or 
charge. ; 


required to 
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SECTIONS. 
54. Special provisions as to audit in the 
case of the Shia Majlis and Shia wakfs, 
CHAPTER IX. 
THE WAKF FUND. 
55. Creation of Wakf Fund. 
= Fee payable by wakfs to the Wakf 


und. 
57. Objects to which Wakf Fund may be 
applied. 
CHAPTER.X. 


MISCELLANEOUS. 
58. Bar to transfer of immovable pro- 


` perty of wakf. 


59. Power of mutawalli to apply to 


- Majlis for direction. 


60. Orders of District Judge to have the 
force of and be appealable as decrees. 

61. Sadr, etc., to be public servants. 

62. Power to extend time. : 

63. Power to grant copies and certify 
such copies. h 

64. Presumption and savings. 

65 Bar of suits. h 

66. No action to be brought against the 
Majlis or the Sadr, etc., until after notice of 
cause of action. | 

67. Court-fee leviable under this Act, 

68. Provisions to have effect notwith- 
standing any other law. 

69. Power of the Provincial Government 
to make rules. po 

70. Power of the Majlis to make bye- 
laws. : : 

71. Provisions to facilitate the bringing 
into force of this Act. 





[lst April, 1943, 


An Act to provide for the better administration of Muslim Wakfs in the Province of 
Delhi. 


WHEREAS it is expedient to provide for the better administration of Muslim Wakfs 


in the Province of Delhi; 
- It is hereby enacted as follows :— 


CHAPTER I. 
` PRELIMINARY. 


Short title, extent and 1. 
commencement, 


(1) This Act may be called THe DELHI MUSLIM 
Wakes Act, 1943. 


2 


(2), It extends to the whole of the Province of Delhi. ; 
(3) Section 71-shall come into force at once. The rest of this Act shall come into 


force on such date, not being later than six months 


from the date on which itis first 


published in the official Gazette after having received the assent of the Governor-General, 
as the Provincial Government may, by notification, appoint, 


Definitions. 


2. In this Act unless there is anything repugnant in the 
subject or context,— 


(a) ‘committee’ means a committee appointed by the Majlis under section 20; 


_ (b) ‘District Judge’ includes a Subordinate Judge of the frst class empowered by the 
District Judge to, discharge any function assigned to the District Judge under this Act; 


(c) ‘Majlis’ means the Sunni Majlis-e-Awkaf, Delhi, or the Shia Majlis-e-Awkaf, 


Delhi, established under this Act; 


. (d) ‘member’ means a member of the Majlis; 

_ (e) ‘mutawalli’ means any person, by whatever designation known, appointed to 
administer any wakf either verbally or by or under any deed or instrument or in accordance 
with the usage of such wakf or the District Judge or any other competent authority, and 
includes any person appointed by a mutawalli to perform the duties of a mutawalli and any 
committee or any person for the time heing managing or administering any wakf property 


as such; 
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. (f) ‘Nazir’ means the person appointed to be the Nazir-e-Awkaf under this Act; 

(9) ‘person interested in a wakf’ means any person who is entitled to receive any 
-pecuniary or other benefit from the wakf and includes— | l 
; (i) any person who has a right to pray or to perform any religious rite in a mosque, 
idgah, imambara, dargah, khankah, maqbara, grave-yard, or any other religious institution 
Pouce with the wakf or to participate in any religious or charitable ministration under 

e wakf; 


(ii) the wakif and any descendant of the wakif ; and 
(71) the mutawalli; ye 
a Pak ‘prescribed’ means prescribed by rules made by the Provincial Government under 
this Act; ; 

__, {) ‘qualified accountant’ means any person or class of persons declared by the Pro- 
vincial Government, by notification in the official Gazette, to be qualified accountants for the 
purposes of this Act; - 

(7) ‘Sadr’ means the person appointed to be the Sadr of the Majlis under this Act; 
_ (2) ‘wakf? means the permanent dedication of any property, movable or immovable: 
for any purpose recognised by Muslim law as religious, pious or charitable and includes a 
wakf by user; and - 
(/) ‘wakif’?’ means a person who makes sucha dedication as is referred to in clause 


(k). 
PES ! 3. This Act shall apply to all wakfs except the wakfs 
Application of Act. referred to in and made lawful by the Mu ssalman Wakf 
Validating Act, 1913 (VI of 1913). o 


A 4. The ReligiousEndowments Act, 1863 (XX of 1863) 
of 1506 A Of 1863, Act XIV the Charitable and Religious Trusts Act, 1920 (XIV of 1920), 
and section 92 of Act V of the Mussalman Wakf Act, 1923 (XLIT of 1923), and section 92 
19U8 not to apply to wakfs. Of the Code of Civi! Procedure, 1908 (V of 1908), shall not 
p "apply to wakfs to which this Act applies. 
CHAPTER II. 
CONSTITUTION OF THE MAJLIS. 
5. (1) Assoon as possible after this Act comes into force there shall be established 
for the Province of Delhi, a Majlis, to be called the Sunni 
Constitution and incor- Majlis-e-Awkaf, Delhi, and a Majlis to be called the Shia 
poration of the Majlis. - Majlis-e-Awkaf, Delhi, to discharge respectively in-regard to 
< Sunni wakfs and Shia wakfs in the Province of Delhi the 
functions assigned to the Majlis by this Act. 
_(2) The Majlis shall be a body corporate by the name of the Sunni Majlis-e-Awkat 
Delhi, or Shia Majlis-e-Awkaf, Delhi, as the case may be, and shall have perpetual succes- 
sion and a common seal, with power to acquire and hold property, both movable and immov- 
able, and to transfer any such property subject to the prescribed conditions and restrictions, 
and shall by the said name sue and be sued. 


6. The Sunni Majlis-e-Awkaf, Delhi, shall consist of 

Strength of the Majlis. fifteen members and the Shia Majlis-e-Awkaf, Delhi, shall 
consist of five members. ` 

7. (1) Of the members of the Sunpi Majlis-e-Awkaf, 


elhi,— 


(a) two shall be persons nominated by the Provincial Government; 

(b) two shall be persons elected by a joint electorate consisting of the Muslim 
members of the Delhi Municipal Committee, the New Delhi Municipal Committee, the 
Notified Area Committees and the Delhi District Board; 

(c) two shall be persons elected by the Muslim members of the Anglo-Arabic College 
and Schools Society and the Jamia Millia Association jointly ; i 
ie (d) one shall be a person elected by the mutawallis of wakfs registered under this 

ct; i i f 


Composition of Majlis. 


(e) five shall be persons elected by the Muslim members of the two Chambers of the 
Central Legislature jointly ; 
(f) three shall be persons co-opted by the members referred to in clauses (a) to (e). 
(2) Of the members of the Shia Majlis-e-Awkaf, Delhi, — 
(a) one shal] be a person nominated by the Provincial Government; 
_ (b) two shall be persons elected by the members of the Anjuman-e-Shiatus-Safa, 


Delhi; 
(c) one shall be a person elected by the members of the Anjuman-e-Isna-Ashariya, 
New Delhi; 
(d) one shall be a person elected by the members of the Anjuman Husaini. Delhi. 
(3) The members referred to ia clauses (a), (b), (c), (d) and (f) of sub-section (1) 
shall be, persons who are and have been for at least three years resident in the Province of 
Delhi at the time of nomination, election or co-option. ` 


22 THE MADRAS LAW JOURNAL SUPPLEMENT. [xin oF. 1943 


_ (4) The member referred to in clause (d) of sub-section (1) may, on the first consti- 
tution of the Majlis, be nominated by the Provincial Government, but a person so nominated 
shall hold office only until he can be replaced by a member elected as provided in that clauses 
and the member so elected shall hold office only for so long as the member replaced would 
have held office had he not.becn replaced. 


_ (5) Of the members referred to in clause (f) of sub-section (1) one shall be an 
engineer, one shall be a lawyer of not less than ten years’ standing and one shall be an Alim. 


Appointment of Sadr and 8. (1) The Majlis shall elect as Sadr of the Majlis one 
term of office of members. of the persons appointed to be members thereof. 


_ (2) The term of office of a member of the Majlis shall, save as otherwise provided in 
this Act,.be five years from the date of the publication of his name in the official Gazette 
_ under section 12, and shall include any further period which may elapse between the expira- 

tion of the said five years and the date of the first meeting of the next succeeding Majlis 


at which a quorum‘is present. i 
i Disqualifications of mem- 9. A person shall not be eligible to`be or to remain a 
ers. member if such person— 


(a) in the case of the Sunni Majlis-e-Awkaf, Delhi, is not a Sunni Muslim, and in the 
case of the Shia Majlis-e-Awkaf, Delhi, is not a Shia Muslim ; 4 
(b) is less than twenty-five years of age; ` 
(c) is of unsound mind and stands so declared by a competent Court; | 
(d) has applied for being adjudged an insolvent or is an undischarged insolvent; 
; (e) has been corivicted of any offence involving moral turpitude; Wk 
thi (f) has, on any previous occasion, been removed from office under any provision of 
is Act, or by order of a competent Court from any position of trust for mismanagement 
OF Corruption; or . i 


—_ 


d (9) except in the case of a person to be elected by the mutawallis of wakfs registered 
Ata Act, is a mutawalli of, or holds any office of profit under, any wakf to which this 
plies, : 


10, If any member is unable by reason of his death, resignation, removal or otherwise 

ee to complete his full term of office, the vacancy so caused shall 

Filling of casual vacan- be filled by the nomination, election, or co-option, as the case 

cies. may be, of another person and the person so appointed shall 

l fill such vacancy for the unexpired portion of the term for 

which the member in whoce place such person is nominated, elected or co-opted would 
otherwise have continued in office. 


11. Ifany of the bodies referred to in clauses (b), (c), (d), (e) or (f) of sub-section (1) 
or clauses (b), (c) or (d) of sub-section (2) of section 7 fails, 
Procedure on failure of within such timeas the Provincial Government considers 
electorate to appoint mem- reasonable, to make the appointments referred to in those 
oh clauses, or, on the occurrence of any casual vacancy, to fill 
that vacancy as provided in section 10, the Provincial Govern- 

ment may nominate persons as members of the Majlis to fill such vacancies. 
eats 12. The name of the Sadr and of every member appoint- 
Ser ermine ames of ed under section 7,10 or 1l shall be published by the Provin- 

: cial Government in the official Gazette. 


Removal of Sadr and 13. The Provincial Government may remove from 
members. office— 

(1) the Sadr or any member, if the Sadr or such member— 

(a) is or becomes subject to any of the disqualifications specified in section 9; 

(b) is convicted of any such offence or is subjected by a criminal court to any such 
order as implies moral turpitude which, in the opinion of the Provincial Government, unfits 
him to hold office; 5 

(c) refuses to act or becomes incapable of acting or acts in a manner which the 
Provincial Government considers, after hearing any explanation that he may offer, to be 
prejudicial to the interest of wakfs; l 

(ii) any member who, without reasonable cause, fails during a continuous period of 

twelve months to attend any meeting of the Majlis. - 


CHAPTER III. 
MEETINGS OF THE MAJLIS AND PROCEDURE AT MEETINGS. 


14. (1) The Majlis shall have an office at Delhi and shal! 

Ordinary meetings of the meet for the transaction of business at least once in every 

Majlis. three months and as often as it is necessary to meet for the 
transaction of business. 


pia 
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(2) Every meeting of the Majlis shall be convened by the Sadr or by the Nazir under 


the direction of the Sadr and at least fourteen days notice of the meeting shall be given to 
the members. 


a e . . 
(3) If there be no official business to be transacted at any quarterly meeting and if no - 


notice of any business to be transacted at such meeting is received by the Sadr from any 
member at least ten days before the date appointed for the meeting, the Sadr shall, instead 


of calling the meeting, notify the fact to each member at least one week before the said 
ate. 


15. A special meeting of the Majlis shall be called by the Sadr on the receipt of a 
a requisition signed-in the case of the Sunni Majlis-e-Awkaf, 
Special meetings. Delhi, by not less than seven, or in the case of the Shia 
Majlis-e-Awkaf, Delhi, by not less than two members and 
specifying the business to be transacted at such meeting. If the Sadr fails to issue notices 
convening a meeting before the expiry of seven days from receipt of the requisition, or fails 
to convene the meeting before the expiry of twenty-one days from receipt of the -requisi- 
tion, the meeting may be called by the members who signed the requisition. 


` 16. (1) Five members gen sae Pi ori for amene a the Sunni Majlis-e- 
: wkaf, Delhi, and three members shall form a quorum for a 
Quorum at meeting. meeting of the Shia Majlis-e Awkaf, Delhi. ` 
(2) If, at the time appointed fora meeting or within one hour thereafter, a quorum 
is not present, the meeting shall stand adjourned. The Sadr shall fix a date for the 
adjourned meeting and fourteen days notice of such date shall be given to each member. 


: 17, The Sadr shall preside at every meeting of the Majlis 

a to preside at and in his absence the members present shall elect one of 
5: their number to preside at the meeting. 

Decision tobe Bu masha. 18. (1) Every matter coming before the Majlis shall be 


decided by a majority of votes of the members present and 
voting in the meeting. 


(2) ‘In the case of an equality of votes, the Sadr shall have a second or casting vote. 


z l : 19. (1) Minutes of proceedings of all meetings of the 
Minutes of proceedings. Majlis shall be entered ina book to be kept for the purpose 
and shall be signed by the Sadr. 


(2) A copy of the minutes of the proceedings of every meeting shall be forthwith 


forwarded by the Sadr to the Provincial Government or to such authority as the Provincia] 
Government may direct. 


rity of votes. 


: 20. (1) The Majlis may appoint committees to.assict it j 
A t of =. : O.assist it in 
a DU jagan the exercise of the powers or the performance of the duties 
such committees. conferred or imposed upon it by or under this Act, and may 


determine the functions and procedure of such committees, 
(2) Any person who is not a member of the Majlis may be appointed to be a member 
of any such committee: 


Provided that the number of such persons on any such committee shall not exceed 
one-third of the total number of members of the committee. ~ 


CHAPTER IV.. 
NaAziR-E-AWKAF AND OTHER OFFICERS AND SERVANTS OF THE MAJLIS. 


Kaanan Na i gee The Majlis may appointa person to be Nazir-e- 
Provided that the first Nazir, who shall hold office for four years only, but shall be 
eligible for re-appointment, shall be appointed by the Provincial Government. 


f 22. (1) No person shall be cligible for appointment 
Qualifications, salary and Nazir unless he is in the case of the Sunni Maile SANTE 


allowances of Nazir. Sunni Muslim, and in the case of the Shia Majlis-e-Awkaf 4 
Shia Muslim. i 
(2) The salary, allowances and other-conditions of service of the Nazir of the 
Sunni Majlis-e-Awkaf shall be such as may be fixed by the Majlis: < 
Provided that the salary, allowances and other conditions of service of the first N azir 
. shall be such as may be fixed by the Provincial Government. - 
(3) The Nazir of the Shia Majlis-e-Awkaf shall be an unpaid officer. 


a ‘ 23. The Nazir and other officers and servatits of th 
Ry ad ee A Maj i shall exercise such powers and perform such duties a 
and servants. | the Majlis. time to time, be conferred or imposed on them by 


l te 24. (1) The Majlis may, from time to time, determine 
Ey aka ea of officers the number, designations, grades and scales of salary and 
and servants. other conditions of service of its officers and servants, 


a 


TT 


~ 
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(2) The power of appointing and promoting such officers and servants and of reduc- 
ing them in rank or suspending or dismissing them and of dispensing with their services 
shall vest in— l l 3 ' 

(a) the Nazir, when the salary of the officer or servant is thirty rupees or less per. 
mensem ; : 

(b) the Sadr, when the salary of the officer or servant is fifty or less but more than 
thirty rupees per mensem; and 

(c) the Majlis when the salary of the officer or servant exceeds fifty rupees: 

Provided that the Sadr shall not exercise any of his powers under this sub-section 
without first consulting the Nazir. 

(3) The Nazir may grant leave to any officer or servant except himself. 

(4) Any officer or servant considering himself aggrieved .by any order passed by the 
Nazir or the Sadr under sub-section (2) or sub-section (3) may appeal to the Majlis and 
ne her may confirm, modify or set aside such order or pass such other order as it 
thinks ft- ; 


CHAPTER V. 
POWERS AND DUTIES OF THE MAJLIS. 


25. (1) The general superintendence and control of all wakfs in the Province shall be 
vested in the Majlis. The Majlis shall do all things reason- 
General powers and able and necessary to ensure that wakfs are properly 
duties of the Majlis. supervised and administered and that the income thereof 
is duly appropriated to the objects and in accordance with the 

purpose for which such wakfs were founded or for which they exist. i i 

(2) All the powers and duties of the Committee appointed under the agreement dated 
the 24th day of November, 1862, made with Government by thé managers of the Jama 
Masjid, Delhi, and of the Committee appointed under the agreement dated the Ist day of 
May, 1877, made with Government by the trustees of the Fatehpuri Masjid, Delhi, and all 
the powers and duties of the registered society known as the Anjuman Moiyyed-ul-Islam in 
respect of the}masjids and idgahs under its supervision shall upon its establishment vest in 
the majlis and the said Committees and Anjuman shall cease to exercise those powers and - 
perform those duties. | i 

(3) Without prejudice to the generality of the provisions of sub-section (1), and 
subject to the other provisions of this Act, the powers and duties of the Majlis shall be— 

(a) to prepare and maintain in the prescribed manner a complete record containing 
full information relating to the origin, nature, extent, income (if any), objects and benefi- 
ciaries of the different classes of wakfs in the Province of Delhi; . 

(b) to prepare and maintaina register containing true copies of all documents 
creating any wakf; ' 

(c) to prepare and settle its budget and to furnisha copy thereof to the Provincial 
Government or to such authority as the Provincial Government may direct; 

(d) to take measures for the recovery of lost property of any wakf to which this Act 
applies; 
ai (e) to cause inspection to be made of the property or the office of any wakf, and, for 
that purpose, to authorize the Nazir or any of its members, officers or servants to enter 
such property or office; _ 

(f) from time to time, to call for information, reports, budgets, returns and other 
documents from mutawallis ; ; 

(g) to give directions for the proper administration of a wakf in accordance with the 
law governing such wakf and the wishes of the wakif in so far as such wishes can be ascer- 
tained and are not repugnant to such law; 

(h) to direct the deposit of wakf money inthe hands of a mutawalli in any bank 
approved by the Provincial Government; 

(4) to sanction the conversion of any property of a wakf into property ofa different 
nature, if the Majlis is satisfied that such conversion is for the advantage of the wakf; 

(j) subject to the general supervision of the Provincial Government to control and 
administer the Wakf Fund; k 

(k) to keep true and regular accounts of its own receipts and disbursements and 
submit the same for audit; 

(1) to furnish to the Provincial Government or to such officer as the Provincial 
Government may appoint in this behalf any statement, report, return or other document and 
any information which the Provincial Government or, as the case may be, such officer may 


‘require to be furnished ; 


. (m) to institute, whenever it thinks fit, an enquiry relating to the administration of a 
wakf; l l l l 

Cn) to direct the mutawalli of a wakf to institute in a court of law, within such time 
as may be fixed by the Majlis, any suit or “proceeding which heis entitled to institute.in 
accordance with the law for the time being in force in respect of the wakf and, on failure 
of the mutawalli to do so, to institute such suit or proceeding itself; l 
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- (o) to defend, either on behalf of or in addition-to the mutawalli, in any suit or pro- 
ceeding instituted with respect to a wakf or any matter connected. therewith, or, in cases 
where there is no mutawalli or the succession to the office of mutawalli is disputed, to de- 
fend any such suit or proceeding itself ; and oS 


(p) to realise in the prescribed manner and subject to the prescribed conditions out 
of the income of any wakf the casts incurred by the Majlis in any suit or proceeding institu- 
ted by it uider clause (n) or in defending any suit or proceeding under clause (0) in respect 
of such wakf. , i 

(4) Save as provided in sub-section (2), where the supervision of a wakf is vested in 
any committee or association appointed by the wakif or by a competent Court or authority 
such committee or association shall continue to function under the general superintendence 
and control of the Majlis unless superseded by the Majlis under sub-section (5). 


(5) The Majlis may supersede any committee or association referred toin sub-sec- 
tion (4) which in the opinion of the Majlis is not discharging its functions satisfactorily, and 
if it dues so any decree or order of a Court or authority by which such committee or asso- 
ciation was constituted shall cease to have effect, and the order of the Majlis shall be final 
and shall not be questioned in any Court.. 


26. (1) When-any object of a wakf has ceased to exist or has, in the opinion of the 
KA Majlis, become impossible of achievement, the Majlis may, of 
its own motion or onthe application of any Muslim, after 
issuing notice inthe prescribed manner to the mutawalli of 
such wakf and to such other person as may appear to the 
Majlis to be interested therein and after making such enquiry 
as it thinks fit, determine the object (which shall be similar or 
j - as nearly similar as practicable to the object which has ceased 
to exist or become impossible of achievement) to which the funds, property or income of 
the wakf, or so much of such fund, property or income as was previously expended on or 
applies n the object which has ceased to exist or become impossible of achievement, shall 
be applied. l 
(2) The applicant or the mutawalli of or any other person interested in, such wakf 
may, within sixty days of any orde: passed under sub-section (1), make an application to 
the District Judge for varying, modifying, or setting aside such order; but, subject to the 
decision of the District Judge on any such application, the order of the Majlis shall be final 
and binding upon the applicant and every person interested in the wakf, 


Application of wakf 
funds, etc., where object 
ceases to exist or becomes 
impossible of achievement. 


Power to contract and 27. (1) The Majlis may enter into such contracts as it 
‘mode of execution of con- may consider necessary or expedient for carrying out any of 
tracts. the purposes of this Act. 


(2) Every contract made on behalf of the Majlis, the value or amount of wkich 
“exceeds one hundered rupees, shall be in writing and shall be signed by the Nazir, and shal] 
be countersigned by the Sadr and be sealed with the: common’ seal of the Majlis. Contracts 
the value or amount of ‘which is one hundred rupees or lesg shall be in writing and shall be 
signed by the Nazir. l 

(3) If any contract is executed on behalf of the Majlis otherwise than in conf ormity 
with the provisions of sub-section (2) it shall be voidable at the option of the Majlis. 


wer of Majlis to settle 28. (1) The Majlis may, of its own motion or on an appli- 
PE a for proper admi- cation made to it in this behalf by two or more persons 
nistration of wakfs. interested in any wakf,— , 


(a) Settle a scheme for such wakf, after making such enquiry as it thinks it and 
giving notice to the mutawalli of such wakf and to such other person as may appear to the 
Majlis to be interested therein; ; 4 l 
; (b) in like manner and subject to the like conditions, modify any scheme settled under 
` this section or under any other law or substitute another scheme in its stead: 

: Provided that any scheme so settled, modified or substituted shall be in accordance 
with the law governing the wakf and shall not be contrary to the wishes of the wakif so far 
“as such wishes can be ascertained. 


æ P 

(2) A scheme settled, modified or substituted instead of another scheme under this 
section shall, unles otherwise ordered by the District Judge on an application, if any, made 
under sub-section (3), come into force on a day tobe appointed by the Majlis in this behalf 
and shall be published in the official Gazette. | i 

(3) The mutawalli of, or any other person interested in, such wakf may, within six 
months from the date of the publication in the official Gazette of the scheme so settled, 
modified or substituted instead of another scheme, as the case may be, make an application 
to the District Judge for varying, modifying or setting aside the scheme ; but, suhject to the 
result of such application, the order of the Majlis un ‘er sub-sections (1) and (2) shall be 


final and binding upon the mutawalli of the wakf and upon every other person interested in 
such waki. < l = ; 
JA 
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9 An order passed by the District Judge on any application made under sub- 
section (3) shall be final. e 


29. (1) Where a mutawalli refuses fo pay or fails to pay any land-revenue, cess, rent, 
rates or taxes due to the Crown or to a local authority from 
Power of Majlis to make a wakf, the Majlis may itself defray the charges from the 
certain payments on behalf Wakf Fund and may recover from the wakf property the 
of wakfs. ; amount so paid, and, if the refusal or failure of the mutawalli 
was in the opinion of the Majlis wilful, may recover from the 

mutawalli damages at the rate of twelve and one half per cent. of the amount so paid: 


Provided that a mutawalli aggrieved by a decision of the Majlis to recover damages 
under this sub-section may apply to the District Judge to have the order annulled, and the 
order of the District Judge shall be final. 

(2) The Majlis may pay outof the Wakf Fund land-revenue, cess, rent, rates or 
taxes due to the Crown or toa local authority froma wakf if the funds of the wakf are 
insufficient to defray such charges. 

(3) The procedure provided in sub-section (4) of section 56 shall apply to the © 
recovery by the Majlis of any sums which the Majlis is empowered by sub-section (1) to . 
recover from a wakf or a mutawalli. 


: 30. The Majlis may, with the previous sanction of the 
Power of : Majlis to Provincial Government, borrow money for the purpose of 
borrow money. giving effect to the provisions of this Act of such amaunt and 
on such conditions asthe Provincial Government may deter- 
mine. 

31. (1) The Sunni Majlis-e-Awkaf for Sunni wakfs and 
Majlis to keep certain the Shia Majlis-e-Awkaf for Shia wakfs shall prepare and 
registers,. -. maintain iñ such form as it thinks fita register of all wakfs 

in the Province. - 


(2) Entries in the register may be made by the Majlis of its own motion of on appli- 
cation made by any Muslim after.such enquiry as the Majlis thinks fit. 


(3) Any Muslim may, on payment of such fee as may be fixed by the Majlis, inspect 
the register and obtain a copy of any extract thereof. 


32. If any necessity arises for immediate action by the Majlis, anda meeting of the 
Majlis cannot be arranged -in time to take such action, the 
Exercise by Sadr of Sadr may exercise any power that could be exercised by the 
. powers of Majlis. Majlis, but the Sadr shall report in writing any action taken 
by him under this section to the’ Majlis at its next meeting — 
together with his reasons for taking such action. . 


CHAPTER VI. 


JUDICIAL PROCEEDINGS, 
Powers of Majlis to make | ; 

applications to the District 33. In any of the following cases, namely, — 

‘Judge in certain cases. 

(d) where.any question arises as to whether any property is or is not property 
belonging to a wakf, Ni. 

(b) where a charge exists on any property for the performance of any religious, 
pious or charitable act recognised as such by Muslim Law and there is failure to perform 
such act, a 

(2) where any question arises as to whether a wakf is created primarily for Shias or 
for Sunnis, the Majlis may apply to the District Judge for an order— 

(i) determining, inthe case referred to in clause (a), whether the property does or 
does not belong to a wakf, and, if it belongs to a wakf, the wakf to which it belongs; 

(ii) directing, in the case referred to in clause (b), the person in possession of the 
property to perform such act orin default to pay tothe Majlis the amount necessary for 
the performance by the Majlis, or any person appointed by the Majlis in this behalf, of the 
act for the performance of which the charge was created; l 


(iii) determining, in the case referred to in clause (c), whether the wakf is created 
primarily for Shias or for Sunnis. 


34. (1) When,an application is made under clause (a) of section 33. the District Judge 
. shall cause a special notice of the application to be served on 
‘Procedure at hearing of the person in possession of the property and a general notice 
applications for determin- thereof to be p iblished in the prescribed m inner calling upon 
ing whether any property is such person and all other persons having any claim to the 
wakf property. Property to fue their re-pective claims before him within six 

l : months from the publication of the said general notice. 

(2) If, within the period specified in sub-section (1),— 


hi 
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(a) no.claimis filed by any of the persons referred to in the said sub-section, the 
District Judge shall make an order declaring that such property is wakf property and deter- 


mining the wakf to which it belongs; p i 


l (b) any claim is filed by any such person, the District Judge shall proceed to deter- 
mine whether the property is wakf property and, if it is, the wakf to which it belongs. 

(3) If the District Judge makes an order under clause (a) of sub-section (2) or 
determines under clause (b) of the said sub-section that the property belongs to any wakf, 
he shall make a further order direc'ing the person in possession of the property to deliver 
possession thereof within a period to be specified in the order to the mutawalli of the wakf 
concerned. | 

(4) Notwithstand’ng anything to the contrary contained in this Act or in the Indian 
Limitation Act, 1903 (IX of 1908). or in any other law, every proceeding under this section 
shall, for the purposes of ‘the said Indian Limitation Act, be deemed to be a suit instituted 
a ag date on which the application referred to in sub-section (1) is made to the District 

udge. 
l (5) In disposing of any application under this section to which clause (b) of sub- 
section (2) applies, the District Judge shall follow as nearly as possible the procedure 
applicable to the trial of suits. ; ih 
ee 35. Where the mutawalli of a wakf wilfully fails to dis- 
a ae to da charge any of the duties imposed upor him under the wakf, 

teat f ir < the Majlis or, with the previous sanction of the Majlis or the 
obilga ngis orior appoint provincial Government, any person interested in the wakf may 
ment 01 receiver. make an application to the District Judge for an order— 


(a) directing the mutawali to discharge such obligation within a time to be specified 
in the order, or 

(b) appointing the Nazir as receiver of the funds and property of the wakf if the 
mutawalli fails to carry out such direction within the time so specified. 


Power of District Judge 36. (1) Where it is alleged that the mutawalli of a 
toremove mutawalli and wakf— j 
make other orders. 

(i) acts in a manner prejudicial to the interest of the wakf, or 

(ii) persistently defaults in the payment of any amount payable under-any law for 

the time being in force in respect of the property or income of the wakf or any other 
statutory charge on such property or income, or 

(iii) persistently defaults in the payment of any sum payable to any beneficiary under 
the wakf or in discharging any other duty imposed upon him under the wakf, or 

(iv) is guilty of breach of trust, l , Na 
the Majlis or, with the previous sanction of the Majlis or of the Provincial Government,‘any 
eb interested ina wakf may institute a suit before the District Judge to obtain a 

ecree— i l 


(a) removing ttie mutawalli ; 

(b) appointing a new mutawalli; 

(c) vesting any property in a mutawalli ; 

(d) directing accounts and enquiries; or 

(e) granting such further or other relief as the nature of the case may require. 

(2) The Majlis or, with the previous sanction of the Majlis or of the Provincial 
Government, any person interested in the wakf may makean app'ication tothe District 
Ju ige for an order removing the mutawalli of any wakf, if such mutawalli— 

(a) is convicted of any such offenée or is subjected by a criminal Court to any such 
order as implies moral turpitude which in the opinion of the District Judge unfits him to 
hold office ; f i 

(b) refuses to act or becomes incapable of acting ; 

(c) applies for being adjudged or is adjudged an insolvent; 

(d) fails without reasonable cause, the burden of proving which shall be upon him, 
to-comply with any direction given under clause (k) or clause (n) of sub-section (3) of 
section.25, or with the provisionsof sub-section (1) of section 43 or of sub-section (1) of 
section 44; or N : 

f (e) persistently and wilfully fails without reasonable cause to comply with the provi- 
sions of section 45 or to furnish any statement, annual account, estimate, explanation or 
other document or information relating to the wakf of which he is the mutawalli which he 
is required or called upon to furnish under any provision of this Act. 


Lah 


a 


Notice of certain suits to 3 > ai 
: ad 7. (1) In every suit or proceeding in respect of any wakf 
be given to the Majlisand or property belonging to a wakf the Court shall issue a notice 


addition of Majlisas party pee sae C 
thereto. of the institution thereof to the Majlis. 
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(2) The Majlis may apply to the Court in which the suit or proceeding referred to in 
sub-section (1) is pending, to be added, and shall thereupon be added, asa party thereto, 
and shail be entitled to conduct such suij or proceeding, if instituted bythe mutawalli, or 
to defend such suit or proceeding, if instituted by any other person against the mutawall1. 

(3) If the notice required by-sub-section (1) to be issued to the Majlis in respect of 
any suit or proceeding is not issued, the decree or order passed in such suit or proceeding 
shall be voidable at the option of the Majlis. l 

l 38. (1) In the course of a proceeding under the Land 
Proceedings in case ofa Acquisition Act, 1894 (I of 1894), the Collector, before making 
wakf property under` the anaward in respect of a wakf property shall issue a notice to 
Land Acquisition Act, 1894. the Majlis and shall stay further proceedings to enable it to 
plead as a party to the proceeding at any time within three 

months from the date of the receipt of the notice. | | 
(2) Where the Majlis has reason to believe that any property undér acquisition is a 
wakf property it may at any time before the award is made appear and plead as party to the 
proceedings. £ 

(3) When the Majlis has appeared under the provisions of sub-section (2) no order 
shall be passed under section 31, or section 32 of the Land Acquisition Act, 1894 (I of 1894), 
_ without giving opportunity to the Majlis to be heard. — 

(4) Any order passed under section 31 or section 32 of the Land. Acquisition Act, 1894 
(1 of 1894), without giving opportunity to the Majlis to be heard, shall be voidable at the 
option of the Majlis. ; : 

.- 39. (1) Before any wakf property is notified for sale in execution of a decree, or for 

the recovery of any revenue,-cess, rate or tax due to the Crown 

Notice of sales to be or toa local authority, notice shall be given to the Majlis by 

given to the Majlis, the Court or Collector or other person under whose order the 
l - gale is notified.. 


(2) If the notice required by sub-section (1) to be issued to the Majlis in respect of 

any sale is not issued the sale shall be voidable at the option of the Majlis. l 
40. Where there is no mutawalli of a wakf or the mutawalliofa wakf refuses or 
x : neglects to act in the matter within a reasonable time, the 
Power ọf Majlis to insti- Majlis may in its own name institute a suit or proceeding in 
tute suits -on failure of Court against a stranger to the wakf or any other person for 
mutawalli to do so. the recovery of any wakf property wrongfully possessed, 
' alienated or leased, or to have any wakf property diechacoed 
- of an encumbrance or obligation wrongfully created or to recover any money belonging to a 

wakf. | 
i 41. No arrangement, compromise or adjustment in any 
Approval of Majlis re- suitor proceeding in respect of any wakf or property belong- 
quired to compromise, ing to a wakf shall he recorded under the provisions of Rule 3 
etc. of Order XXIII of the Code of Civil Procedure, 1908 (V of 
1908), without the approval of the Majlis. : 


CIIAPTER VII; 


MUTAWALLIS AND THEIR DUTIES. 


2 oa 42. Every mutawalli shall carry out all directions which 
ee 7 ei out may, from time to time, be issued to to him by the Majlis under 
OPAOS OP OE naam any of the provisions of this Act. 
43, (1) (a) Within six months from the date of the publication of the notification 
l establishing the first Majlis the mutawalli of every - wakf 
Registration of wakfs. existing on the said date shall furnish to the Majlis a state- 
ment in the prescribed form containing the prescribed parti- 
culars in respect of the wakf of which he is the mutawalli. D 
(b) In the case of a wakf created after the date af the publication of the said notifi- 
cation, such statement shall be furnished tothe Majlis by the mutawalli of such wakf within 
six months from the da‘e on which the wakf is created j 
(2) Every such statement shall he verified by the mutawalli in the manner laid down | 
in the Code of Civil Pro-edure, 1908 (V of 1908), for the verification of pleadings, and shall 
be accompanied by a true copy of the deed or instrument creating the wakf or. where there 
is no such deed or instrument, by a statement in the prescribed form setting. forth the 
obje-ts of the wakf and verified in like manner. 


44. (1) The mutawalli of every wakf shall, before the 

. Budget of wakfs and sub- fifteenth day of January in each year, prepare a budget of the 

mission of such budgets to estimated income and expenditure of such wakf for the next 

the Majlis. succeeding financial yearand shall forthwith senda copy 
er thereof to the Majlis. À 
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(2) ‘The Majlis may, within six weeks from the date on which it receives such copy, 
alter or modify the budget in such manner an1 to such extent as it thinks fit:.° 


Provided that nothing in this sub-sectiou shall be deemed to authorise the Majlis to 
alter or modify the budget unless it is inconsistent with the wishes of the wakif;so far as 
such wishes can be‘ascertained. 


(3) If the Majlis alters or-modifies any budget under sub-section (2), it shall forthe 
with send a copy of the bu.tget as so altered or modified to the mutawalli of the wakf con- 
oe and the budget as'so altered or modified-shall be deemed to be the budget of the 
wakf. Í 


(4) If the Majlis neglects or omits for two weeks after the expirationof the period 
mentioned in sub-section (2) to send to the mutawalli of the wakf concerned a copy of the 
budget altered or modified as aforesaid, the Majlis shall be deemed to have approved the 
budget without any alteration or modification. i 


(5) If the mutawalli fails to prepare and senda copy of the budget as required by 
‘sub-section (1) the Majlis shall prepare a budget for the wakf concernedand such budget 
shall be deemed to be the budget of that wakf for the year in question. 


45. The mutawalli of every wakf shall offer every reasonable facility for the inspec- 
tion of the documents and the property of such wakf and, shall - 
Duties of mutawallis to render every assistance in enquiries, when called upon to do 
‚give assistance in enquiries, so by the Majlis, any committee; the Sadr, the Nazir,or any 
etc. ` other person or officer appointed by the Majlis to make such 
enquiries. ; i : < 


46. (1) When the District Judge makes any order appointing a new mutawalli under ` 

_ clause (b) of sub section -(1) of section 36 or vesting any 

` Mutawalli or other per- property in a mutawalli under clause (c) of the said sub- 
son to deliver possession of section the Majlis shall order the mutawalli removed from 
wakf property, etc. in cer- office or any person who may be in possession of any property 

“tain cases as ordered by the or document belonging to the wakf concerned or in possession 
Majlis. ` ` ofany property to which the order under the said clause (c) 

relates to deliver, within such time as may be fixed by the 

Majlis, such property or document to the new mutawalli or to the mutawalli in whose 

favour the order under the said clause (c) has been made,and thereupon the muta- 
. walli who has been so removed from office or the other person so ordered shall be bound to. 


deliver such property or document as directed’ by the Majlis. ~ 


(2) If any person ordered under sub-section (1) to deliver any property or document 
of.a wakf fails to do so within the time fixed by the Majlis, the Majlis may make an appli- 
cation to the District Judge for the recovery of such property or document. 

a CHAPTER VIII. ` 


AUDIT AND RECOVERY OF IRREGULAR EXPENSES. 


Appointment of auditor 47. (1) The accounts of the Majlis shall be audited and 
and audit of accounts of examined every year by such auditor, as may from time to 
the Majlis. - - . time be appointed by the Provincial Government. 


(2) For the purposes of any such audit and examination of accounts the auditor may, 
by a demand in writing, require fromthe Majlis or any member or servant of the Majlis 
the production before him of any document and papers which he deems necessary, arid may 
require any person holding or accountable for any such books, deeds, vouchers, documents’ 
or papers to appear before him at any such audit and examination, and to answer all ques-` 
tions which may be put to him with respect to the same or to prepare and submit any further 


statement which such auditor may consider necessary. 


48. (1) Within thirty days after the audit and examina- 
| Submission of. auditor’s tion have been completed the auditor shall submit a report to 
report to the Majlisand the the Majlis upon each account audited and examined, and shall 
Provincial Government. forward copies of his reports to the Provincial Government 
ig ; and tothe Majlis. - a: Se 

. (2) The report of the auditor shall among other matters specify all items of expendi- 
ture which in his opinion are illegal, irregular or improper, -all cases of failure to recover 
money or property due tothe Majlis, all instances of loss or wasteful expenditure of 
‘money or property due to negligence or misconduct and all- inttances in which any money 
or property has been devoted to any purpose not authorised by this Act. 

, (3) The Majlis shall cause the report and abstracts of each account to be published 
in at least one English and one Urdu newspaper printed and published in the Province of 
Delhi. = l 4 

49. “The Majlis in general meeting shall consider the reports of the auditor and satisfy 

f : itself that no expenditure show n therein has been incurred 

Majlis to consider audi- otherwise than in accordance with the provisions of this Act 
tor’s report. and shall pass such orders as are in its. opinion necessary and 
l proper to rectify any illegal, unauthorised or improper expen- 

diture, and may pass such further orders upon the'reports as it deems proper. 


e 
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< | 50, (1) The expenses incurred in the audit and examina- 
Payment of expenses, tion of the accounts of the Majlis shall be paid outof the 
Wakf Fung. 


` (2) If payment of the expenses referred to in sub-section (1) is not made within 
three months from the date of the submission of a report as described in section 48, the 
Provincial Government may, on application to it being made within six months from 
such date by the auditor, recover the amount due as if it were an arrear of land-revenue. 
51. (1) The.accounts of every wakf shall be audited and 
examined annually by a qualified accountant appointed as 
auditor by the Majlis. i 
(2) The avditor may. by written notice, require the production before him of any 
document or the attendance before him of any person responsible for the preparation of 
the accounts, to «nable the auditor to obtain such information as he may consider necessary 
for the proper conduct of audit. 
(3) After completing the audit, the auditor shall submit a report to the Majlis: ’ 
Provided that the auditor may submit an interim report at any time he thinks fit, 
(4) The report of the auditor shall include a statement of— 
(a) any payment which appears to him to be contrary to law; 
, (b) the amount of any deficiency or loss which appears to have been incurred by the 
negligence or misconduct of the mutawalli; and 
(c) the amount of any sum which ought to have been butis not brought into account 
by the mutawalli. 
' (5) After considering such report, the Majlis may—. 
(a) order that any payment referred to in clauce (a) of sub-cection (4) shall be 
‘allowed or that no further action shall be taken as regards any amount referred to in clause 
(b) or (e) of the said sub- ection, or i 
(b) serve a notice on the mutawalli concerned requiring him to show cauce within 
one month from the date of the serviceof such notice why such payment should not be 
surcharged or such amount should not be charged against him. 

(6) After considering ‘such cause as may-be shown by the mutawalli and affording 
him a reasonable opportunity of being heard, the Majlis may surcharge such payment or 
charge the amount of any loss or deficiency against him and shall, in every case, certify the 
amount due from h'm. 


3 (7) The cost of the audit of the accounts ofa wakf shall be paid from the Wakf 


Audit of accounts of 
wakfs. 


Fun 


52. (1) Every amount certified under sub-section (6) of 
Certified amount recover- section 51 as due from any mutawalli sha!l, if not paid within 
able as arrear of Jand sixty days next after the date of the certification thereof, be 
revenue. recoverable in the manner provided in sub-section (4) of 
3 section 56. i 
(2) The Majlis shall pay all certifed amounts received or recovered by itto the 
mutawalli of the wakf concerned. 


53. (1) A mutawalli aggrieved by any order of surcharge or charge made against him 

under sub-section (6) of section 51 may, within 39 days of 

Appeal against Orderof such order, appeal to the prescrihed authority which may, 

surcharge or charge. after m-king such enquiry as it considers proper, pass such 

à order as it thinks fit. i 

(2) Notwithstanding anything to the contrary contained in sub-section (1) of 

ay 52, pending the disposal of such appeal, all proceedings on the certificate shall be 
stayed. i 


54. The provisions of this Chanter shall not apply: to the Shia Majlis-e-Awkaf.or to 

Shia wakfs, but the Prov'ncial Government may at any time 

Special provisions as to order the accounts of the Shia Majti»-e-Awkaf to be audited 

audit in the case of the andthe expenses incurred in such audit shall be payable in 

Shia vfajlis and Shia wakfs. such manner as the Provincial "Government may direct, and 

a the Shia Majlis-e-Awkaf shall have the accounts of every 
Shia wakf examined annually by two persons appointed for the purpose by the Majlis, 


CHAPTER IX. 
THE WAKF FUND. l 
55. There shall be formed a fund to be called the 


Creation of Wakf Fund. T Fund ; and there shallbe placed to the credit 
thereof— 


(a) all sums receive by the Majlis as donations and grants; 
(b) all sums received as fee under section 56; 
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i (c) all receipts in respect of fees for inspection and supplying copies of any docu- 
ments; 


(d) all sums received or recovered by the Majlis as costs awarded to. the Majlis in 
any suit or proceedings; and ; 

(e) all sums received or recovered by the Majlis on any other account except certified 
Sums received or ri covered by it under section 52. 


(2) The Wakf Fund shall be vested in the Majlis andthe balance standing to the 
credit of the Fund shall be kept in such custody as the Provincial Government may, from 
time to time, direct. oe 


56. (1) For the purpose of defraying the expenses incurred-or to be incurred in the 
administration of this Act, the mutawalli of every wakf other 
Fee payable by wakfs to than a wakf referred to ia section 3 of the Mussalman Wakf 
the Waké Fund. Validating Act, 1913 (VI of 1914), 0 a wakf the annual income 
| f of which is less than five hundred rupees shall in each finan- 
cial year pay to the Majlis such fee, not exceeding sıx and a quarter per centum of its net 
income in the last preceding financial year, as the Majlis may, from time to time, with the 
previous sanction of the Provincial Government determine. 


Explanation.—In this sub-section the expression “net income” means the total income 
realised by the mutawalli from all sources after deducting any amount payable as revenue, 
rent, taxes, local or other cesses and collection charges not exceeding three per cent. of the 
anon collected, but does not include offerings intended explicitly ror the mutawaili per- 
sonally. 


(2) (a) The fee referred to in sub-section (1) shall be assessed by the prescribed 
authority in the prescribed manner, 

b) Amutawalli, aggrieved by an order of assessment made by the prescrihed 
authority under clause (a), may, within one month of the date of the receipt of the said 
order, appeal to such authority as may be prescribed, and such authority may, by order, set 
aside or vary such assessment and such order shall he final. : 

(3) Such fee shall be payable in the precribed ‘manner in four equal instalments on 
such dates as may, from time to time, be fixed by the Majlis. 


(4) If any instalment of such fee is not paid on or before the date fixed by the Majlis 
under sub-section (3) for the payment of such instalment, the Majlis may forward to the 
Collector a statement specifying the amount due, and the Collector on receipt of such state- 
ment shall proceed to recover from the person responsible for paying the same the amount 
specified in the statement as if it were an arrear of land-revenue. 


(5) The Majlis may reduce any portion of the fee payable by the mutawalli of any 


wakf. 
Objects to which Wakf 57. The Wakf Fund shall be applicable to the following 
Fund may be applied. objects, and in the following order :— 


(a) to the repayment of debts incurred by the Majlis for the purposes of this Act; 

(b) to the payment of the silaries and allowances of the Nazir and of the establish- 
ments employed by the ajlis for the purposes of this Act; 

l oP to the expenses incurred in the assessment and recovery of the fee mentioned in 

section 56; 

(d) to the payment of the cost of audit of the Wakf Fnnd and of the cost of audit of 
the accounts of any wakf made under section 51; 

(e) to the expenses of any suit or proceeding to which the Majlis is a party; 


(f) to any object which may be declare i by the Majlis at a meeting specially convened 
for the purpose, by a resolution in favour of which not less than two-thirds of the members 
present at such meeting shall have voted. to be an object to which the Wakf Fund may be 
applicable in consonance with the Muhammadan Law; 

(g) to payments for the maintenance or repair of wikfs whose income is insufficient 
for the purpose; 

(A) to payments of arrears of land-revenue, cess, rent, rates or taxes due to the Crown 
or a local authority from a wakf, where the mutawalli refuses or fails to pay; and 

(i) to the payment of any other expense incurred bythe Majlisin carrying out the 
provisions of this Act. 

CHAPTER X. 


MISCELLANEOUS. 


58. (1) Except as provided in sub-section (2), no transfer made after the commence- - 

ment of this Act by a mutawalli of any immovable property of 

Bar to transfer of im- a wakf by way of sale, mortgage, gift or exchange, or by way 

movable property of wakf. of lease for a term exceeding three years shall be valid unless 
made with the previous sanction of the Majlis. 

(2) Where any such transfer is made under an express power conferred by the wakf 
deed the previous sanction of the Majlis shall not be necessary, but a notice of the proposed 
transfer in such form and containing such particulars as may be prescribed shall be sent by 
the mutawalli to the Majlis one month before thé transfer is made, 
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59: The mutawalli of a wakf may apply by petition to 

Power of mutawalli to the Majlis for the opinion, advice or direction of the Majlis 

apply to Majlis for direc- on any guesfion affecting the management or administration 

tion. of the property of such wakf and the- Majlis shall give its 
opinion, advice or direction, as the case may be, thereon. 


Orders of District Judge 60. Every order passed by the District Judge under this 
to have the force of and be Act shall have the force of a decree and shall, unless other- . 
appealable as decrees. wise provided in this Act, be appealable to the High Court. 


| 61. The Sadr, the Nazirand every auditor appointed 

Sadr, etc, to be public under section 47 or 51 shall be deemed to bea public servant 

servants. l within the meaning of section 21 of the Indian Penal Code 
(ALV of 1860). - i 

62. The Majlis may, if it is satisfied that there is sufficient reason for so doing, from 

i time to time extend the time within which any act or thing is 

Power to extend time. r una or ordered to be done under any of the provisions of 

this Act. 


- - | 63. (1) The Majlis may grant copies of its proceedings 

Power to grant copies and records and any other document in its possession on pay- 

and certify such copies. ment of such fees and subject to such condition as may, from 
time to time, be determined by the Majlis. 


(2) Such copies may be certified in the manner provided in section 76 of the Indian 
Evidence Act, 1872 (I of 1872). : 
n ; 64. (1) No act of the Majlis or of a committee shall be 
Presumptionand savings, deemed to be invalid by reason of the existence of a vacancy 

- in the Majlis or such committee. 


(2) Accidental omission to serve notice of a meeting of the Majlis or of a committee 
‘on any member of the Majlis or such committee, as the case may be, shall not affect the 
validity of any such meeting. 

(3) No act, order or direction of the Majlis shall be deemed to be invalid by reason 
of any irregularity in the constitution of the Majlis and no order or decision or direction of 
the Majiis or of the Sadr shall be reversed or substantially varied, nor shall any proceed- 
ing heard by the Majlis ur by the Sadr be remanded, by the District Judge before whom, or 
any Court in which, an application 1s made, a suit instituted or an appeal preferred to reverse 
or-vary such order, decision or direction, on account of any mis-joinder or nOn-joinder of 
of parties or causes of action, or any error, defector irregularity in the proceedings before 
the Majlis or the Sadr not affecting the merits of the case or the jurisdiction of the Majlis 


or the Sadr. uT 
65. Save as otherwise provided in this Act, no suit shall be ‘brought in any Civil Court 
to set aside or modify any order made under this Act, and no 
Bar of suits. suit shall lie against the Majlis, the Sadr or any other member 
or the Nazir for anything in good faith done or purporting to 
be done under this Act. s : 
66> No suit shall be brought against the Majlis or the Sadr or any other member or 
the Naziror any of the officers or servants of the Majlis or 
No action to be brought any person acting under their direction or under the direction 
against the Majlis or the of any of them for anything done or purporting to be done 
Sadr, etc, until after under this Act, until the expiration of two months next after 
notice of cause of action. notice in writing has been delivered or left at the office of the 
Majlis and also (if the suit is intended to be brought against 
‘the Sadr or any other member or the Nazir or any of the officers or the servants of the 
Majlis or any person acting under their direction or under the direction of any of them) at 
the place of abode of the person against whom such suit is intended to be brought, stating 
the cause of action and the name and place of abode of the person who intends to bring the 
suit. 
67. Notwithstanding anything contained in the Court-Fees Act, 1870 (VII of 1870), or 
' any other Act, in its application to the Province of 
Court-fee leviable under Delhi, the fee payable on any application filed before 
this Act. the District Judge under this Act shall be suchas may be 
prescribed. 
68. The provisions of this Act shall have effect notwithstanding anything contained in 
any other law or anything having the force of law; and any- 
Provisions to have effect thing in any such law or anything having the force of law, 
notwithstanding any other which is inconsistent with any of.the provisions of this Act 
law. ak extent of such inconsistency, be deemed to be of 
no effect. 


nee 69. (1) The Provincial Government may, after 
a fs Sea ‘previous publication, make rules not inconsistent with this 
overn ">e Act, for carrying out the purposes of this Act, 
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(2) In particular and without prej udice to the generality of the foregoing power, the 
Provincial Government may make rules with respect to all or any of the following 


` matters :— 


(a) the conditions and restrictions subje@t to which the Majlis may transfer any 
property under sub-section (2) of section 5; , 

(b) the manner in which members shali be elected under clauses (b), (c), (d) and (e) 
of sub-section (1) and clauses (b), (c) and (d) of sub-section (2) of section 7 and under 
section 10; ; 

_‘(¢) the manner in which the record referred to in clause (a) of sub-section (3) of 
section 25 shall be prepared and maintained ; 

(d) the manner in which and the conditions’subject to which the Majlis may realise 
the costs referred to in clause (Pp) of sub-section (3) of section 25; 

(e) the manner in which notices under sub-section (1) of section 26 shall be issued ; 

(f) the manner in which general notices under sub-section (1) of section 34 shall be 
published ; 

(g) the form of the statements referred to in sub-sections‘(1) and (2) of section 43 
and the particulars to be contained in the statement referred to in the said sub- 
section (1); 

(h) the authority to whom a mutawalli may appeal under sub-section (1) of 
section 53; - 

(i) the manner in which fees under section 56 shall be assessed and paid, the autho- 
rity by whom such assessment shall be made and the authority to whom appeal from orders 
of assessment shall lie; l 

(j) the form of and the particulars to be contained inthe notice referred to in sub- 
section (2) of section 58; and 

(k) the fee payable on any application or other document under section 67. 

bo 70. (1) The Majlis may make bye-laws notin i 
Aaa any Majlis to with this ‘Act or the rules made thereunder for aaie 
: necessary for carrying into effect the objects of this Act. 
.__ (2) In particular and without prejudice to the generality of the foregoing power the 
Majlis may make bye-laws with respect to— l 
sei (a) the preservation of order and the conduct of proceedings at meetings of the 
ajlis; 

(b) the functions and procedure of committees ; 

(c) the fee to be levied on applications under this Act before it or any of its com- 
mittees or before the Sadr or the Nazir or any of the officers or servants of the Majlis, and 
on applications for copies of proceedings or other records of the Majlis and the form of 
and manner of making such applications ; i 

(d) the fee to be paid for inspecting the register of wakfs ; 

(e) the form of the register of wakfs to be prepared and maintained by the Majlis ; 

(f) the books and accounts to be kept in the office of wakfs ; 

(g) the accounts, reports and returns to be submitted by trustees of wakfs; 

(h) the manner in which the accounts of wakfs shall be audited and published, the 
time and place of such audit, the forms and contents of the auditor’s reports and the scale 
of remuneration to be paid to auditors; 

(i) the custody and investment of the fund of any wakf; l 

(j) the number, designation, grades, salaries, allowances and other conditions of 
service, including the powers and duties, of the officers and servants of the Majlis; 

(k) the allocation of duties to the Sadr and members of the Majlis; 

(J) the security, if any, to be furnished by officers and servants of the Majlis ; 

(m) the persons by whom receipts may be granted for money received ; 

(n) the custody of the common seal ; 


(o) the manner in which the decisions of the Majlis may be ascertained otherwise 
than at meetings ; F 
| (p) the form of and particulars to be contained in the budget referred to in 
section 44; an 
(q) the publication of the notices, decisions and orders of the Majlis. 
(3) Such bye-laws shall be made after Nrevious publication and shall not take effect 
until they are approved and confirmed by the Provincial Government. í 
71. (1) Notwithstanding. anything contained in section 22 of the General Clauses Act, 
1897 (X of 1897), but otherwise without prejudice to the pro- 
Provisions to facilitate visions of that section, the Provincial: Government may, 
the bringing into farce of immediately upon the passing of this Act, make the appoint- 
_ this Act. ` ment refefred to in the proviso to section 21 of this Act, and 
i such appointment shall take effect immediately, 
1-6 G 
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(2) It shall be the duty of the Nazir when so appointed to carry out or assist in 
carrylng out under the directions and: control of the Provincial Government any steps 
necessary for or preliminary to the bringing into force of the provisions of this Act. 


(3) If any difficulty arises in the first constitution of the Majlis or otherwise in 
bringing this Actinto Force, the Provincial Government may by order direct any action 
necessary to overcome such difficulty. 


ee Sry 


THE INDIAN ARMY AND AIR FORCE (MILITARY PRISONS 
AND DETENTION BARRACKS) ACT, 1943. - 


b E aan aaa 


Act No. XIV or 1943, 
l [7th Aprll, 1943. 
‘An Act further to amend the Indian Army Act, 1911, and the Indian Air Force Act, 1932. 


-WHEREAS it is expedient further to amend the Indian Army Act, 1911 (VIII of 1911) 
and the Indian Air Force Act, 1932 (XIV of 1932), for the purposes hereinafter appearing ;. 


= It is hereby enacted as follows :— 
Short title. 1, This Act may be called THE INDIAN ARMY AND AIR 
si FORCE(MILITARY PRISONS AND DETENTION Barracks) Act, 1943. 
Amendment of sec- 2. For section 107 of the Indian Army Act, 1911 (VIII of 


tion 107, Act VIII of 1911. 1911), the following section shall be substituted, namely :— 


“107. (1) Whenever any sentence of transportation is passed under this Act or. 
< ; whenever any sentence so passed is commuted to fransporta- 
Execution of sentence of tion, the commanding officer of the person under sentence or 
transportation or im- such other officer as may be prescribed shall forward a 
prisonment. warrant in the prescribed form to the officer in charge of the 
< | civil “prison in which such person is tobe confined and shall 
forward him to such prison with the warrant. 

(2): Whenever any sentence of imprisonment is passed under this Act or whenever 
any sentence so passed is commuted to imprisonment, the confirming offcer, or in the case 
of a sentence which does not require confirmation, the Court or in either case such officer 
as may be prescribed may direct either that the sentence shall be carried out by confinement 
in a civil prison or by confinement in a military prison, and the commanding officer of the 
person under sentence or such other officer, as may be prescribed, shall forward a warrant 
in the prescribed form tothe officer in charge of the prison in which the person under 
sentence is to be confined and shall forward him to such prison with the warrant: 

Provided that in the case of a sentence of imprisonment fora period not exceeding 
three months, in lieu of a direction that the sentence shall be carried out by confinement in 
a civil or a military prison, a direction may be made that the sentence shall be carried out 
by confinement in military custody: : 

Provided further that on active service a sentence of imprisonment may be carried 
out by confinement in such place as the officer commanding the forces in the field may from 
‘ time to time appoint.” : 

. Subanun os 100. yon 3. For section 109 of the Indian Army Act, 1911 (VIII 
VIII of 1911, ; of 1911), the following section shall be substituted, namely :— 


“109, Whenever an order is duly made under this Act setting aside or varying any 
sentence, order or warrant under which any personis confin- 

Communication of ¢er- edin a civil or military prison,a warrantin accordance with 
tain orders to prison such order shall be forwarded by the prescribed officer to the 


officers. officer in charge of the prison in“which such person is 
- confined, 


a 4, To Chapter IX of the Indian Army Act, 1911 (VIII of ° 


1911), after section 111-A, the following section shall be 
added, namely :— 


‘Addition of new s 
111-B, Act VIII of 1911. 


l “111-B. (1) The Central Government may set apart an 
Establishment and regùl- building or part of a building or any place under its ser A 
ation of military prisons. a military prison for the confinement of persons sentenced to 
imprisonment under this Act. E 
(2) The Central Government may make rules providing— 
(a) for the Government; management and regulation of such military prisons; 


(b) for the appointment and removal and powers of inspectors, visi r 
and officers thereof; R pectors, visitors, governors 
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(c) for the labour of prisoners undergoing confinement therein; and for-enabling 
persons to earn, by special industry and good conduct, a remission of a portion of their 
sentence; and à . e 


(d) for the safe custody of prisoners and the maintenance of discipline among them 
and the punishment, by personal correction, restraint or otherwise, of offences committed 
_by prisoners: : t 

Provided that such rules shall not autborise corporal puishmerits to be inflicted for 
any offence nor render the imprisonment more severe than it is under the law for the time 
being in force relating to civil prisons in British India. | 


(3) Rules made under this section may provide for the application to military prisons 
of any of the provisions of the Prisons Act, 1894 (IX of 1894), relating to the duties of 
officers of prisons ‘and the punishment of persons not prisoners.” | 


Substitution of new sec- 5. For section 113 of the Indian Air Force Act, 1932 (XIV 


ee re 113, Act of 1932), the following section shall be substituted, namely :— 


“113, Whenever any sentence of imprisonment is passed under this Act, or whenever 

i any sentence so passed is commuted to imprisonment, the 

_ Execution of sentence of confirming officer, or, in the case of a sentence which doesnot 

imprisonment. require confirmation, the Court or in either case such officer 

Ss as may be prescribed may direct either that, the sentence shall 

be carried out by confinement in-a civil prison or by confinement ina military or air force 

` prison, and the commanding officer of the person under sentence or such other officer as 

may be prescribed, shall forward a warrant in the prescribed form to the officer in charge 

of the prison in which the person under sentence is to be confined and shall forward him to 
such prison with the warrant: ` i l 


Provided that in the case of d sentence of imprisonment fora period not. exceeding 
three ‘months; in lieu of a direction that the sentence shall be carried out by confinement in 
a civil, military or air force prison, a direction may be made that the sentence shall be 
carried out by confinement in air force custody: 

Provided further that on active service a sentence of imprisonment may be carried 
out by confinement in such place as the officer commanding the forces in the field may from 
time to time appoint.” ; 


Addition of new sec- - 6. To Chapter ‘IX of the Indian Air Force Act, 1932 
tion 119-A,, Act XIV of (XIV of 1932), after section 119, the following section shall 
1932. be added, namely. :— 


Se “119-A, (1) The Central Government may set apart any 
. Establishment and regul- ` building or part of a building or any place under its control as 
ation of air force prisons an air force prison or detention barracks for the confinement 


and detention barracks. A persons sentenced to imprisonment or detention under this 
KAN l ct. ; si. S 
(2) The Central Government may by rules provide— / 


: (a) for the Government, management and regulation of such air force prisons and 
detention barracks ; ; 


(b) for the appointinent and removal and powers of inspectors, visitors, governors 
and officers thereof ; 

(c) for the labour of prisoners and persons undergoing detention therein and for 
enabling such prisoners or persons to earn by special industry and good-conduct a remission 
of a portion of their sentence; and i : 

(d) for the safe custody of such prisoners or persons and the maintenance of disci- 
` pline among them and the punishment by personal correction, restraint or otherwise, of 
. offénces committed by them: l 

Provided that such rules shall not authorise corporal punishment to be inflicted ` for 
any offence nor render the imprisonment or detention More severe than it is under the law 
for the time being in force relating to civil prisons in British India. 

(3) Rules made under this section may provide for the application to air force prisons 
or detention barracks of any of the provisions of the Prisons Act, 1894 (IX of 1894), relat- 
ing to the duties of officers of prisons and the punishment of persols not prisoners.” 








THE TRADE MARKS ( AMENDMENT) ACT, 1943. 





. 
ad 


Act No. XV oF 1943. 
- - [7th April. 1943. 
An Act further io amend the Trade Marks ‘Act, 1940. — 

Wuereas it is expedient further to amend the Trade Marks Act, 1940 (V of 1940), for 
the purposes hereinafter appearing ; 


- 


+ 


86 


THE MADRAS LAW JOURNAL SUPPLEMENT: 


[xv or 1943 


It is hereby enacted as follows:— 


Short 
mencent. 


title and com- 


1, (1) THis Act may be called THE TRADE MARKS (AMEND- 
MENT) Act, 1943. i 


(2) It shall come into force on such date as the Central Government may, by notifica- 
tion iñ the official Gazette, appoint. 


__ Amendment of section 4, 
Act V of 1940, 


2. . In section 4 of the Trade Marks Act, 1940 (hereinafter 
referred to as the said Act),— 


(a) in sub-section (1), for the words “at the Patent Office’ the words “at Bombay” 
shall be substituted, and the words “except those entered in the Bombay Register under 
Chapter. IX” shall be omitted ; l 

< (b) in sub-section (2), for the words “the Controller of Patents and Designs” the 
words “an officer appointed by the Central Government” shall be substituted, and the words 
"for the purposes of this Act” shall be omitted. i i ; 


(c) after sub-section (2), the following sub-section shall be inserted, namely:— 
(2-A) The Central Government may appoint a Deputy Registrar of Trade Marks to 


discharge under the superintendence and directionof the Registrar any function which 
under this Act may be discharged by the Registrar and any reference inthis Actto the 
Registrar shall include a reference to the Deputy Registrar when so discharging any ‘such 


function.” ; 


(d) after sub-section (3) the following sub-section shail be added, namely :— 
“(4) There shall be a seal for the Trade Marks Registry.” - 


Insertion of a new sec- 


tion 4-A in Act V of 1940, 


Branch of Trade Marks 
Registry. oo’ 


_ 2-A. After section 4 of the said Act, the following sec- 
tion shall be inserted, namely :— 
“4-A, (1) There shall be established at Calcutta for the 


purno e of facilitating the registration of trade marks a 
ranch of the Trade Marks Registry. 


(2) There shall be kept at the said branch a copy of the Register and and the Refused 
Textile Marks List, and the said copies shall at all convenient times be open ‘to the 
inspection of the public in the same manner as the originals thereof.” 


Amendment of section 16, 


Act V of 1940. 


_ Amendment of section 53, 
Act V of 1940. 


_. Amendment of section 56, 
Act V of 1940. 


Omission of sections. 63 
ao from Act V o 


Substitution of new sec- 
tion for section 64, Act V 
of 1940. 


Restrictions on registra- 
tion of textile goods. - 


3. In section 16 of the said Act, in sub-section (2), for 
the words “Patent Office” the words “Trade Marks Registry” 
shall be substituted. i i 

4, In section 53 of the said Act, in sub-section (1), the 
words “or the Bombay Registrar, as the case may be,” shall be 
omitted. 

5. In section 56o0f the said, Act, in sub-section (1), for 
the words “Patent Office” the words “Trade Marks Registry” 
shall be substituted. 


6. Sections 63 and 63-A of the said Act shall be omitted. 


7, For section 64 of the said Act the following section 
shall be substituted, namely :— ; 


“64. (1) In respect of textitle goods being piece goods— j 


(a) no mark consisting of a line heading alone shall be registrable as a trade mark; 
(b) a line heading shall not be deemed to be adapted to distinguish ; 
(c) the registration of a trade mark shall not give any exclusive right to the use of a 


line heading. 


` (2) In respect of any textile goods, the registration of letters or numerals, or any 
combination thereof, shall be subject to such conditions and restrictions as may be prescri- 
e cy Hi * . Š 


_ Substitution of new sec- 
a for section 65, Act V of 


-§. For section 65 of the said Act the following section 
shall be substituted, namely: — 


“65. Trade marks in respect of textile goods of which registration has been refused 


. * 


Refused Textile Marks 
ist. : 


_ Amendment of section 66, 
Act V of 1940. 


shall be entered by the Registrar ina list called the Refused 
Textile Marks List, and the said list shallat all convenient 
times be open to the inspection of the public subject to such 
conditions and restrictions as may be prescribed. l 

9. In section 66of the said Actin sub-section (2), the ` 


words “and the Bombay Registrar” shall be omitted. 
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ais 10. In section 69 of the said Act, the words “or the 
A eae iad of section 69, Bombay Registrar” shall be omitted, and the following 
: be ay proviso shall be added to the section, namely :— a 
“Provided that nothing in this section shall be construed as affecting the right, if any, 
of the proprietor of a trade mark containing any such Arms, device, emblem or title to con- 
tinue to use such trade mark.” l 


A oan of section 74 11, In section 74 of the said Act,— 


. (a) in sub-section (2), for the words.Patent Office’ the words “Trade Marks 
Registry” shall be substituted ; : 


(b) sub-section (3) shall be omitted. 


7 Insertion of ‘new section 12. After section 74 of the said Act the following section 
4-A in Act V of 1940, shall be inserted, namely :— | 
Costs of Registrar in “74-A. Inall proceedings under this Act before a High 


: : : ; F 
roceedings bef „ın Court the costs of the Registrar shall be in the discretion o 
Cotte oS es High the High Court, but the Registrar shall not be ordered to pay 
the costs of any of the parties.’ 


‘Amendment of section je. 13. In section 75 of the said Actin sub-section (1), for 


Act V of 1940. the words “Patent Office” the words “Trade Marks Registry” 

shall be substituted. l . 
_ Amendment of section 76, 14, In section 76 of the said Act, in sub-section (1), the 
Act V of 1940. ` words “or the Bombay Registrar” shall be omitted. 


Act Vet 140. SENG, 15. In section 84 of the said Act, in sub-section (2),— 


(a) in clause (e), the words “the Textile Marks Records” shall be omitted and for the 
word “Lists” the word “List” shall be substituted ; ; 


(b) clause (r) shall be omitted. 


= Addition of new section 16. After section & of the said Act the following section 
86 to Act V of 1940. shall be added, namely:— 


f ; “86, On the commencement of the Trade Marks 

Proceedings at Patent (Amendment) Act, 1943, all applications made and all acts 

Office and the Bombay done under this Act before that time at the Patent Office or 

Registry to be deemed to the Bombay Registry shall be deemed to have been made and 

have been taken at Trade done at the Trade Marks Registry, Bombay, and shall have 

Marks Registry. effect as if made or done under this Actas amended by the 
Trade Marks (Amendment) Act, 1943.” 


THE MUSLIM PERSONAL LAW (SHARIAT) APPLICATION 
, (AMENDMENT) ACT, 1943. 





Act No. XVI or 1943. 





. [7th April, 1943. 
_. An Act further to amend the Muslim Personal Law (Shariat) Application Act, 1937. 


WHEPEAS itis expedient further to amend the Muslim Personal Law (Shartat) 
Application Act, 1937 (XX VI of 1937) ; 


It is hereby enacted as follows :— 


Short title 1. -This Act may be called Tae MusLIM PERSONAL Law 
j (Shariat) APPLICATION (AMENDMENT) ACT, 1943. 

: 2. In sub-section (1) of'section 3 of the Muslim Personal 
Amendment of section 3, Law (Shariat) Application Act, 1937 (XXVI of 1937) (here- 


Act XX VI of 1937. inafter referred to as the said Act), for the words “this Act” 
; the words “the provisions of this section” shall be substituted. 
Amendment of section 6, 3. In section 6 of the said Act,— 


Act XXVI of 1937. 


(a) for the word “provisions” the words “The undermentioned provisions” shall be 
substituted ; 


(b) for the purpose of reviving the operation of section 37 of the Bengal, Agraand 
Assam Civil Courts Act, 1887, entry (3) relating to that Act shall be omitted. 


ee ey 
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THE INDIAN BOILERS (AMENDMENT) ACT, 1943. 


® ee, . 
Act No.. XVII or 1943, 
[13k August, 1943. 
An Act further to amend the Indian Boilers Act, 1923, 


WHEREAS it is expedient further to amend the Indian Boilers Act, 1923 (V of 1923), 
so as to extend to feed-pipes the provisions thereof relating to steam-pipes ; 


It is hereby énacted as follows :— 
Short title. 1. This Act may be called THE INDIAN Bowers (AMEND- 
MENT) Act, 1943. ; : od 
y : 2. Insection2 of the Indian Boilers Act, 1923 (V of 
ga mending ii 0f section 2, 1923) (hereinafter referred toas the said Act), after clause 
ct V of 1923, , : i 
f i (c), the following clause shall be inserted, namely :— 
(cc) ‘feed-pipe’ means any pipe or connected fitting wholly or partly under presstire 
through which feed-water. passes directly to a boiler ;”. 
Insertion of new secticn 3. After section 2 of the said Act, the following section 
2-A in Act V of 1923, Shall be inserted, namely :— 
ia on . "2-A. Every reference in this Act [except where the | 
Application of Act to word ‘steam-pipe’ is used in clause (f) of section 2], toa 
feed-pipes; steam-pipe or steam-pipes shall be deemed to include alsoa 
: reference to a feed-pipe or feed-pipes, respectively.” 


THE MINES MATERNITY BENEFIT (AMENDMENT) 
E ACT, 1943. 


oe 


Act No, XVIII or 1943. ; 
a. [13th August, 1943, 
An Aci to amend the Mines Maternity Benefit Act, 1941. 
` WHereas it is expedient to amend the Mines Maternity Benefit Act, 1941 (XIX of 
1941), for the purpose hereinafter appearing ; 
It is hereby enacted as follows :— 


. 1. This Act may be called THe MINES MATERNITY 
PHOT title. BENEFIT (AMENDMENT) Act, 1943. 
_. Amendment of section 5, 2. In section 5 of the Mines Maternity Benefit Act, 1941 
Act XIX of 1941. (XIX of 1941),— 


ere (a) the words “on which she is absent from work owing to her confinement” shall be 
omitted ; i . 
(b) the following proviso shall be added, namely :— 


“Provided that no such payment shall be made for any day ón which she attends 
work and receives payment therefor during the four weeks preceding her delivery”. 


THE MOTOR VEHICLES (DRIVERS) AMENDMENT . 
ACT, 1943. 








Act No. XIX or 1943. 
- [13th August, 1943. 
An Act to amend the Motor Vehicles (Drivers) Ordinance, 1942. 
WHEREAS it is expedient toamend the Motor Vehicles (Drivers) Ordinance, 1942 
(V of 1942), for the purposes hereinafter appearing; 0 
It is hereby enacted as follows :— 


. 1. This Act may be called THE Moror VEHICLES 
Short title. (Drivers) AMENDMENT ACT, 1943. 


Insertion of a new sec- 2. Aftersection 6 of the Motor Vehicles (Drivers) 
tion 6A in Ordinance V of Ordinance, 1942 (V of 1942) (hereinafter referred to as the 
1942, said Ordinance), the following section - shall be inserted 

namely :— ; 
“6A. (1) It shall be the duty of any employer by whom a person, who has been 
required by an order under sub-section (1) of section 4 to perform any Service, was employ- 
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` ed to reinstate him in his former employment on the termination of that service in an 
occupation and under conditions not'less favourable to him than those which would have 
been applicable to him had he not been required to perform that service: 


_ Provided that if the employer refuses to reinstate such person, or denies his liability 
to reinstate such person or if for any reason the reinstatement of such-person is represented 
by the employer to be impracticable, either party may refer the matter to the authority 
alithorised in this behalf by the Provincial Government and such authority shall, after due 
consideration, pass an order either exempting the employer from the provisions of this 
sub-section or requiring him to re-employ such person on such terms as it thinks suitable or 
to pay to such person a sum in‘compensation for failure to‘re-employ him not exceeding an 
amount equal to six months’ remuneration at the rate at which his last’ remuneration was 
payable to him by the employer. < 

(2) If any employer fails to obey an order passed under the proviso to sub-sec- 
tion (1) by the authority authorised under that proviso, he shall be punishable with fine 
which may extend to one thousand rupees, and the Court by which he is convicted may, in 
addition to any other penalty, order him (if he is not already so required by the said 
authority) to pay the person whom he has failed to re-employ asum not exceeding an 
amount equal to six months’ remuneration at the rate at which his last remuheration was 
payable to him by the employer; and any amount so required by the said authority to be 
paid or so ordered by the Court to be paid, shall be recoverable as if it were a fine imposed 
by such Court: l f 

Provided that in any proceedings under this sub-section it shall. be a defence for an 
employer to prove that the person formerly employed by him had not been in his continuous 
employment for six months or did not apply to him for reinstatement within a period of 
two months from the termination of the service which such person was required to per- 
form by an order under sub-section (1) of section 4. 

(3) The duty imposed by sub-section (1) upon an employer to reinstate in his employ- 
ment a person such asis described in that sub-section shall attach to an employer who 
before such person is actually required to present himself for Service or to perform service 
under this Ordinance terminates his employment in circumstances such as to indicate an 
intention to evade the duty imposed by that sub-section; and such intention shall be pre- 
sumed until the contrary is proved if the termination-of the employment takes place after 
the delivery`of an order under sub-section (1) of section 4 to such person.” 


Amendment of section 8, "3. In sub-section (2) of section 8 of the said Ordinance, 
Ordinance V of 1942. after clause (c) the following clause shall be added namely :— 
“(d) the manner of making references under the proviso to sub-section (1) of 
section 6-A”. l i 
THE AGRICULTURAL PRODUCE (GRADING AND MARKING) 
D AMENDMENT ACT, 1943. a 


Act No. XX oF 1943, 








[13th Augusi, 1943, 
An Act further to amend the Agricultural Produce (Grading and Marking) Act, 1937. 
WHEREAS it is expedient further to amend the Agricultural Produce (Grading and 
Marking) Act, 1937 (I of 1937), for the purposes hereinafter appearing ; 
It is hereby enacted as follows :— 


ae 1. This Act may be called THE AGRICULTURAL PRODUCE 
Short title. (GRADING AND MARKING) AMENDMENT ACT, 1943. 
2. In clause (f) of section 3 of the Agricultural Produce 
Amendment of section 3, (Grading and Marking) Act, 1937 (I of 1937), after the words 
Act I of 1937. “marked with a grade designation mark” the following shall 
| a . be inserted, namely :— . E 
“or with measures for the control of the quality of articles marked with grade 
designation marks including testing of samples and inspection of such articles or with any 
publicity work carried out to promote the sale of any class of such articles”. 








THE INDIAN ARMY AND INDIAN AIR FORCE (AMENDMENT) 
a ACT, 1943. 


ee aoe 


Act No, XXI or 1943. 

: g i 5 - [13th August, 1943. 
‘An Act further to amend the Indian Army Act, 1911, and the Indian Air Force Act, 1932. 

WHEREAS it is expedient further to amend the Indian Army Act, 1911 (VIII of 

1911), and the Indian Air Force Act, 1932 (XIV of 1932), for the purposes hereinafter 


appearing ; . ; 
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It is hereby enacted as follows:— ` 


1. This Act may be called Tae INDIAN ARMY AND 
INDIAN Ar Force (AMENDMENT) ACT, 1943. 


2. To clause (b) of sub-section (1) of section 50 of the 
Perera section 50, Indian Army Act, 1911 (VIII of 1911), the following words 
ct 7 : and figure shall be added, namely :— ; i 
“or by an officer exercising authority under section 20”. 


; 3, In sub-section (2)of section 86 of the Indian Army 

amendment of section © Act, 1911 (VIII of 1911), the words “desertion or” shall be 
omitted, . - ; 

For section 103 of the Indian Army Act, 1911 (VIII 

). the following section shall be substituted, namely :— 


Short title. 


Substitution of new sec- 4 
tion for section 103, Act ji 1911 
VIII of 1911. l 

“103, (1) Where a finding of guilty by a court-martial, which has been confirmed, or 
which'does not require confirmation, is found for any reason 

‘Substitution of a valid to be invalid or cannot be supported by the evidence, the 
finding or sentence for an authority which would have had power under section 112, to 
invalid finding or sentence. commute the punishment awarded by the sentence, if the 

finding had been valid, may substitute a new finding, if the 
new finding could have been validly made by the court-martial~on the charge and if it 
appears that the court-martial must have been satisfied of the facts establishing the offence 
specified or involved in the new finding, and may pass a sentence for the said offence. 


(2) Where a sentence passed by a court-martial which has been confirmed, or which 
does not require confirmation, not being a sentence passed in pursuance of a new finding 
substituted under sub-section (1), is found for any reason to be invalid, the authority which 
would have had power under section 112to commute the punishment awarded by the 
sentence if it had been valid may pass a valid sentence. 

(3) Tne punishment awarded by a sentence passed under sub-section (1) or sub- 
section (2) shall not be higher in the scale of punishments than, or in excess of the punish- 
ment awarded by, the sentence for which a new sentence is substituted under this section.” 


. Amendment of sec- 5. Insection 116 of the Indian Army Act, 1911 (VIII of 
tion 116, Act VIII of 1911, 1911),— 

(a) for the word and figure “section 114” the words and figures “sections 114 and 
115” shall be substituted ; | 

(b) in the proviso, for the words “of the said section”, the words and figure “of 
section 114” shall be substituted. 

: 6. To clause (b) of sub-section (1) of. section 26 of the 
Fe eget section 26, Indian Air Force Act, 1932 (XIV of 1932), the following 
ct o : words and figure shall be added, namely :— . 
“or by an officer exercising authority under section 25;” 


7. In sub-section (2) of section 91 of the Indian Air 


Substitution of new sec- 8. For section 108 of the Indian Air Force Act, 1932 (XIV 


oy oa T 108, Act of 1932), the following section shall be substituted, namely :— 


“108. (1) Where a finding of guilty by a court-martial, which has been confirmed, or 

_. which does not require-confirmation, is found for any redson 

Substitution of a valid to be invalid or cannot be supported by the evidence, the auth- 

finding or sentence for an ority which would haye had power under section 110, to com- 

invalid finding or sentence. mute the punishment awarded by the sentence, if the finding 

as had been valid, may substitute a new finding, if the new finding 

could have been validly made by the court-martial on the charge and if it appears that the 

court-martial must have been satished of the facts establishing the offence specified or 
involved in the new finding, and may pass a sentence for the said offence. 


(2) Where a sentence passed by a court-martial, which has been confirmed, or which 
does not require confimation, not being a sentence passed in pursuance of anew finding 
substituted under sub-section (1), is found for any reason to be invalid, the authority which 
would have had power under section 110to commute the punishment awarded by the 
sentence if it had been valid may pass a valid sentence. l 

= (3) The punishment awarded by a sentence passed under sub-section (1) or sub- 
section (2) shall not be higher in the scale of punishments than, or in excess of the punish- 
ment awarded by the sentence for which a new sentence is substituted under this section.” 


Substitution of new sec-' 9. For section 1160f the Indian Air Force Act, 1932 
tion for section 116, Act (XIV of 1932), the following section shall be substituted, - 
XIV of 1932.. | namelyi— ' 
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THE RECIPROCITY (AMENDMENT) ACT. . 


Al 


“116. Whenever an order is duly made under this Act setting aside or varying any 


Communication of certain 
orders to prison officers. 


confined.” 


Amendment of sec- 
tion 128, Act XIV of 1932. 


sentence, order or warrant under which any person is confined 
in a civil, military oreir force prison, a warrant in accordance 
with such order shall be forwarded by the prescribed officer to 
the officer-in-charge of the prisonin which such person is 


10. In section 128 of the Indian Air Force Act, 1932 (XIV 
of 1932),— 


(a) for the word and figure ‘‘se. tion 126” the words and figures “sections 126 and 127” 


shall be substituted; 


(b) in the proviso, for the words “of the said section”, the words and figure “of sec- 
tion 126” shall be substituted; 








THE RECIPROCITY (AMENDMENT) ACT, 1943. 


k An Act to amend the Reciprocity Act, 1943. 





Act No. XXII or 1943. 
[13th August, 1943. 


WuEREEs it is expedient to amend the Reciprocity Act, 1943 (IX of 1943), for the 
purposes hereinafter appearing ; ; 
It is hereby enacted as follows :— 


Short title. 


Amendment of section 1, 
Act 1X of 1943. 


1. This Act may be called THE RECIPROCITY (A MEND- 
MENT) Act, 1943, ; 


2. For sub-section (3) of section lof the Reciprocity 
Act, 1943 (hereinafter referred to as the said Act), the follow- 
ing sub-section shall be substituted, namely:— 


(3) It shall come ‘into force on the Ist day of September, 1943.” 


Amendmend of section 2, 


‘Act IX of 1943. 


3. In section 2 of the Reciprocity Act, 1943, for clause (a) 
the following clause shall be substituted, namely :— 


“(a) ‘British possession’ means any partof His Majesty’s -dominions exclusive of 


British India, and includes a protectorate or other territory administered bya British pos- 
_ -gession’as a mandatory on behalf of the League of Nations; and where parts of those 
dominions are under both a-central and a local legislature, the expression shall mean 


either each part under a local legislature or all parts under the central legislature ;”, 


Substitution of new sec- 


4. For section 3 of the said Act, the following section 


tion for section 3, Act IX ~ shall be substituted, namely :— 


of 1943. 


“3. Where by the law or practice of any British possession persons of Indian origin 


Power of Central Govern- 
ment to impose reciprocal 
disabilities -on persons 
domiciled in British posses- 
sions. 


session are not subject in British India, the Central Government may, 


are subject in that British possession to disabilities in respect 
of entry into, or travel, residence, the acquisition, holding or 
disposal of property, the enjoyment of educational facilities 
the holding of public office, the carrying on of any occupation, 
trade, business or proféssion, or the exercise of the franchise 
in, that British posses-ion, to which in respectof the like 
matters in British India persons domiciled in that British pos- 
by notification in the 


official Gazette, direct that the same disabilities or disabilities as similar thereto as may be 
shall, notwithstanding anything contained in any other law for -the time being in force, be 
imposed in British India on persons not being of Indian origin who are domiciled in that 


British possession.” 
‘Substitution of new sec- 

tion for section 5, Act IX 
of 1943. 


Direction imposing dis- 
abilities in respect of entry, 
travel and residence not to 
apply to armed forces. 


of its armed forces.” 


Substitution of new sec- 
tion for section 6, Act IX 
of 1943. 


Power to make rules, 


I—6 


5. For section 5 of the said Act, the following section 
shall be substituted, namely:— : 


“5, Any direction made by the Central Government 
under section 3imposing disabilities in respect of entry into 
or travel or residence in British India upon persons domiciled 
in a British possession shall not, until the expiry of six months 
after the termination of the present hostilities, apply to any 
person domiciled in that British possession who is ‘a member 


6. For section 6 of the said Act, the following section 
shall be substituted, namely :— ; 


“6. (1) The Central Government may, by notification in 
the official Gazette, make rules for carrying out the purposes 
of this Act, 
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_ (2) In particular and without prejudice to the generality of the foregoing power, rules 
made un Jer this section may provide— ; 
(a) for the setting up of machineryto ascertain the disabilities in respect of any of 


-the matrers specified in section 3 to which persons of Indian origin are subject in any British 
possession ; : é 


h (b) for the establishment of a suitable agency to administer the rules and for defining 
its functions and powers ; ` 
_ (c) for specifying the disabilities that shall, when a direction has been made under 

section 3, be imposed in British Iadia on persons not being of Indian origin who are domi- 
ciled in any Brtish possession ani for the impositiun on them of the disabilities so specified ; 

(d): for the enforcement, by the prescription of a penalty by way of imprisonment or 
fine or both, of any rule made under clause (cY; 

(e) for authorising the arrest of any person contravening or reasonably suspected of 
contravening a iy rule made under . clause (c), and for prescribing the duties of public 
servants and others in regard to such arrests.” 


7. After section Gof thesaid Act, as substituted by the 


Pay eran T eae au a section, the following section shall be added, 


Repeal of Act III of 1924. eee ala Te akata into India Act, 1924 (III of 1924), 


THE WAR INJURIES (COMPENSATION INSURANCE) ACT, 1943. 


Act No. XXIII oF 1943. 








[2nd September, 1943, 
‘An Act to impose on employers a liability to pay compensation to workmen sustaining war 
injuries and to provide for the insurance of employers against such habthty, 

WHEREAS it is expedient to impose on employers a liability to pay compensation to. 
workmen sustaining war injuries and to provide for the insurance of employers against such 
liability; - 

It is hereby enacted as follows :— 


Short title, extent and 1. (1) This Act may be called Tue War Inyurtes (Com- 
commencement. PENSATION INSURANCE) ACT, 1443. 
(2, Itextends to the whole of British India, and applies also to British subjects 
in any part of India. 
(3) It shall come into force on such date as the Central Government may, by notifica- 
tion in the official Gazette, appoint. 


ests 2. In this Act, unless there is anything repugnant in the 
Definitions. subject or context,— 

(a) “adult” and ‘minor’ have the meanings assigned to those expressions in the 
Workmen’s Compensation Act, 19.3 (ViII ot 1923) ; 

(b) ‘employer’ includes any body of persons whether incorporated or not and any 
managing agent uf an employer and the legal representative of a deceased employer, and 
when the services of a workman are temporarily lent or let on hire to another person by the 
person with whom the workman has entered into a contract of service or apprenticeship, 
means the latter person while the workman is working for that other person; 

(c) “the Fund” means the War Injuries Compensation Insurance Fund constituted 
under section 11; TIe oe i , 

d) “gainfully occupied person” and “war injury” have the meanings assigned to 
those SOENT in the War Injuries Ordinance, 1941 (VII ot 1641); R 

(e) “partial disablement” means, where the disablement is ofa temporary nature 
such disablement as reduces the ea-ning capacity of a workman in any employment in which 
he was engaged at the time the injury was sustained, and where the disablement is of a 
permanent nature such disablement as reduces his earning capacity in any employment 
which he was capable of undertaking at that time: 

Provided that every injury specified in items 2 to 9 of the Schedule shall be deemed to 
result in permanent partial disablement; 

(f) “prescribed” means prescribed by rules made under section 20; 

(g) "total disablement” means such disablement, whether of a temporary or perma- 
nent nature, as in.apacitates a workman for all work which he was capable of performing at 
the time the injury was sustained: 

Provided that permanent total disablement shall be deemed to result from the 

ermanent total loss of the sight of both eyesor from an injury specified in item 1 of the 
chedule or from any combination of injuries specified in items 2to 9of the Schedule 
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where the aggregate percent»ge of disability as specified in that Schedule against those 
injuries amounts to one hundred per cent. ; 


_ (h) the‘‘Scheme” means the War Injuries Compensation Insurance Scheme referred 
to in sub-section (1) of section 7; 

(i) “wages” means wages as defined in the Workmen’s Compensation Act, 1923 (VIII 
of 1923), and “monthly wages” has the meaning assigned to that expression by section 5 of 
the Workmen’s Con pensation Act, 1923 (\ III of 1623), and shall be calculated for the 
purposes of this Act in the manner laid down in that section; h i 
; (7) “workman” means any person (other than a person, whose employment 1s of a 
casual nature and who is employed otherwise than for the purposes of the employer’s trade 
or busine-s) who is employed in any of the employments specified in section 6. 


3. (1) There’ shall, subject to such conditions as may be specified in the Scheme, be 
: payable by an employer, in respect of a war injury sustained 
_ Compensation payable by againful'y occupied person who is a workman to whom 
tinder the Act by whom tnis Act applies, compensation, in addition to any relief pro- 
and how payable. vided under the War Injuries Ordinance, 1941 (VII of 1941), of 
the amount and kind provided by section 5: 
Provided that where an employer bas taken out a policy of insurance as required by 
sub-section (1) of section 9 and has madeall payments by way of premium thereon which 
are subsequently due from him in accordance with the provisions of the Scheme, or where 
by the provis.ons of sub-section (2) of section 12 the employer is not required to insure, the 
Central Government shal! assume ani discharge on behalf of the employer the employers 
liability to pay compensation under this sub-section. < À 
(2) The compensation payable under this Act shall be payable in accordance with the 
provisions made in this behalf contained in the Scheme. < 
(3) This section shall be bind ng on the Crown. 
4. Where any person has a right apart from the provisions of this Act and of the War 
Injuries Ordinance, 1941 (VII of 1941), to receive compensa- 
Limitation on right to tion (whether in the form of gratuity, pension, compassionate 
receive compensation payment or otherwise)‘or damages from an employer in 
otherwise than under this respect of a war injury in respect of which compensation 1s 
‘Act and Ordinance VII of payable under this Act, the right shall extend only to so much 


1941 _ of such compensation or damages as exceeds the amount of 
compensation payable under this Act. 
Amount of compen- -§. (1) The compensation payable under this Act shall be 
sation. as follows, namely :— 


(a) where death results from the injury— 

(i) in the case of an adult—the amount payable in a like case under the Workmen’s 
Compensation Act, 1923 (VIII of 1923), reduced by seven hundred and twenty rupees, and 

(41) in the case of a minor—two hundred rupees; 

(b) where permanent total disablement results from the injury— 

(i) inthe case of an adult—the amount payable in a like case under the Workmen’s 
Compensation Act, 1923 (VILI of 1923) reduced by one thousand and eight rupees, and 

(ii) in the case of a minor—the monthly payment payable in a like case toan adult 
under the Scheme made under the War Injnries Ordinance 1941 (VII of 1941), for so long 
as he remains a minor and thereafter as in the foregoing sub-clause ; 

(c) where permanent partial disablement results from the injury— 

(i) in the case of an injury specified in the Schedule—such percentage of the com- 
pensation which would have been payable'in the case of permanent total disablement as 1s 
specified therein as being the percentage of disablement ; 

(it) in the case of an injury not specified in the Schedule—the percentage of such 
compensation specified in the Schedule fora disablement held by a competent medical 
authority acting under the Scheme made under the War Injuries Ordinance, 1941 (VII of 
1941), to be of corresponding degree; 

(iit) where more injuries than one are sustained—the aggregate of the compensation 
payable in respect of those iujuries, so however as not to exceed in any case the compen- 
sation which would have been payable if permanent total disability had resulted from the 
injuries; 

(d) where temporary disablement, whether total or partial, results from the injury— 

(i) in the case of an adult—the half-monthly payments payable in a like case under 
the Workmen's Compensation Act, 1923 (VIII of 1923), reduced in each case for so long as 
he receives any payment under the Scheme made under the War Injuries Ordinance, 1941 
(VLI of 1941), by seven rupees, and 
(ii) in the case of a minor—the half-monthly payments payable in a like case under 
the Workmen’s Compensation Act, 1923 (VIII of 1923), for so long ashe remains a minor, 
and thereafter as in the foregoing sub-clause. 


hana 
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(2) Where the monthly wages of a workman are more than three hundred rupees, the 
compensation payable under this Act shall be the amount payable under the provisions of 
sub-section (1) in the case of a workman whose monthly wages are more than two hundred 
rupees. ° : 

Workmen to whom the 


Act applies. 


(a) workmen employed in any employment or class of employment to which the 
Essential Services (Maintence) Ordinance, 1941 (XI of 1941), has been declared: under sec- 
tion 3-of that Ordinance to apply, whether such declaration is or is not subsequently revoked ; 


r .(b) workmen employed in any factory as defined in clause (f) of section 2of the 
Factories Act, 1934 (XXV of 1934): 


: (c) workmen employed in any mine within the meaning of the Indian Mines Act, 
1923 (IV. of 1923) ; i ' 
. (d) workmen employed in any major port; 
2 (e) workmen employed on any estate which is maintained for the purpose 0f growing 
cinchona, coffee, rubber or tea, and on which on any one day in the preceding twelve months 
. twenty five or more persons have been employed as workmen; ° 


(f) workmen employed in any employment specified inthis behalf by the Central 
Government by notification in the official Gazette. 


7. (1) The Central Government shall, by notification in the official Gazette, put into 
operation a scheme to be called the War Injuries Compensa- 
War Injuries Compensa- tion Insurance Scheme whereby provision is made for all 
tion Insurance Scheme. matters necessary to give effect tothe purposes of this Act 
and whereby the Central Government undertakes, in relation 
to employers of workmen to whom this Act applies, the liabilities of insuring such 
emplovers against liabilities incurred by them to workmen under this Act and the Scheme. 
(2) The Scheme shall secure that any liability of the Central Government as insurer 
under the Scheme is determined by a policy of insurance issued in the prescribed form by a 
person acting on behalf of the Central Goverrment. 
“ (3) The Scheme may provide that it shall come into operation or shall be deemed to 
have come into operation on such date as may be specified therein. 
(4) The Scheme may be amended at any time by the Central Government. 
(5) Without prejudice to the generality of the provisions of sub-section (1), the 
Scheme may— . : 
(a) make provisions regulating the payment of the compensation payable under this 
Act and the Scheme, including provision for punishment by fine not exceeding’ one thousand 
rupees for the contravention of any requirement of the Scheme: 


(b) make provisions specifying the persons to whom and the proportions and manner 
in which payments under this Act shall be made; 


(c) specify conditions or circumstances which will disentitle a workman to the com- 
pensation payable under this Act, and make it an express or implied condition of any policy 
of insurance issued under the Scheme that the payment of compensation in defiance of such 
specification is not covered by the policy; 


(d) specify the conditions or circumstances under which the compencation payable to 
a workman may be withe 1d, cancelled, reduced or reviewed if the award made under the 
- -Scheme made under the War Injuries Ordinance, 1941 (VII of 1941), is withheld, cancelled, 
reduced or reviewed ; : 

(e) provide for cases in which an employer has of his own accord undertaken a part 
or the whole of the liability imposed by this Act; 

(f) provide for the final assessment of the total premium due on a policy cf insurance 
under the Scheme as a percentage of the total wages bill of an employer fora period of not 
less than twelve or more than fifteen months immediately preceding the termination of the 
present hostilities, and for the assessment of the total premium dve on a policy which has 
ceased to be in force before the termination of the present hostilities owing to the employer 
having gone out of busiress; 


(g) provide for the recovery from an employer of the total premium due ona policy 
of insurance including provision for its recovery by periodic advance payments of an amount 
based on a perc»ntage of his total wages bill for any prescribed period , the separate funding 
of the ptyments so made by each employer, and the eventual adjustment of the total premium 
as finally assessed against the total of such periodic payments: 

Provided that the first of such periodic payments shall be an amount representing not 
more than Cour annas per hundred rupees of the wages bill for the period by reference to 
which the amount of the payment is fixed: 

Provided further that such periodic payments shall not be more frequent than once in 
~ each quarter of a year: ` 

: Provided further that the rate of any periodic payment after the first shall not be 
higher than the rate estimated to raise the amount in the Fund after repayment of the 
advances. if any, paid into the Fund by the Central Government under sub-section (2) of 
section 11, to a sum of rupees fifteen lakhs. | . : 


6. The workmen to whom this Act applies are- 


- 
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+ 


8. The Central Government may employ or authorise the 

| Employment of agents by employment of any person or firm to act as its agents for any 

the Central Government. of the purposes of this Act, and may pay to persons or firms 

thinks fit SO employed such remuneration as the Central Government 
inks fit. 


9, (1) Every: employer of workmen to whom this Act applies or is subsequently made 
applicable shall, before such date as may be prescribed, or 

° - Compulsory i insurance. . before the expiry of such period as may be prescribed after his 
having first become such an employer, take out a policy of 

insurance issued in accordance with the Scheme, whereby he is insured until the termination 
of the present hostilities.or until the date, if any, prior to the termination of the, present 


hostilities at which he ceases to be an employer to whom this section applies, against all 
liabilities imposed on him by this Act. 


(2) : Whoever contravenes the provisions of sub-section ' (1) or, having taken out a. 


policy of insurance as required by that sub-section, fails to make any payment by way of 
premium thereon which is subsequently due from him in accordance with the provisions of 
the Scheme shall be punishable with fine which may extend to one thousand. rupees and 
shall also be punishable with a further fine which may extend to five hundred rupees for 
every day after having been so convicted on which the contravention or failure continues. 


(3) This section shall not bind the Crown ` nor, unless the Centra! Government by 
notification in the Official Gazette otherwise orders, any Federal Railway. 
10. (1) After the date on which the Scheme is put into operation no person shall, except 
re as a person authorised by the Central Government as its agent 
: Prohibition, of certain to issue policies i in pursuance of the Scheme, carry on the 
insurance business. - business‘of insuring employers in British India against the 
liabilities for insurance against which the Scheme provides. 
' (2) Nothing in sub-section (1) applies to any policy of insurance entered into before 
the date on which the Scheme is put into operation and current after that date or to any 


policy o! insurance covering liabilities undertaken in excess of the liabilities imposed by 
ths Act. 


: (3) Whoever contravenes the provisions of Na (1) shall be punishable with 
fine which may extend to five thousand rupees and with a further fine which may extend to 
one thousand rupees for every day after the first on which the contravention continues. 


11. (1). The Central Government shall establish a fund for-the purposes of this Act to 
be called the War Injuries Compensation Insurance Fund 
War Injuries Com pensa- into which shall be paid all sums received by the Central 
tion Insurance Fund. Government by way of insurance premiums under the Scheme 
or by way of payments made on composition of offences under 
section 17 or by way of expenses or compensation awarded bya Court under section 545 of 
the Code of Criminal Procedure, 1898 (V of 1898). out of any fine imposed under this Act, 
or by way o° penalties imposed under the Scheme, and out of which shafl he paid all sums 
required for the discharge by the Central Government of. any of its liabilities under this Act 
or the Scheme, or for the payment by the Central Government of the remuneration’ and 
expenses of agents employed for the purposes of the Scheme, or for the payment by the 
Central-Government of the costs of administering the Scheme: 
Provided that no payment from the Fund shall be madein discharge of any liability 
of the Crown to pay compensation to workmen employed by it. 


(2) If at any time the sum standing to the credit of the Fund is less than the sum for 
the time being necessary for the adequate discharge of the purposes of the Fund, the 
Central ‘Government shall pay into the Fund as an advance out of general revenues such 
amount as the Centra! Government considers necessary. 


(3) 1f when all. payments which have to be mide out of the Fund have been defrayed, 
any balance remains in the Fund, the balance shall be constituted into a Fund to be utilised 
and administered by the Central Government for the benefit of workmen, 

(4) The Central Government shall prepare in such form and manner as may be 
prescribed and shall publish every six months an account of all sums received into and paid 
out the Fund. 


- (1) Where a person (in this section referred to as the principal) uses, in the course 

. of or for the purposes of his trade or business, the services 

Principals and con- of workmen temporarily lent or let on hire to him by arrange- 

tractors. ` ment with another person with whom the workmen: have 

` entered into contracts of service or apprenticeship, or in the 

course of 0 or for the purposes of his trade or business, contracts with any other person for 

the execution by or under such other person of the whole or any part of any work which 

is ordinarily part of the trade or business of the principal (either such other person being 

in this section referred to as the contractor) the principal shall obtain from the contractor 

the name: of the agent of the Central Government acting under section 8 with whom he 

intends to insure, and shall report to that agent the existence of his arrangement or contract 
with the contractor. © 
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(2) Notwithstaading anything elsewhere contained in this Act in any-such case as is 
referred to in sub-section (1), it shall not be necessary for the contractor to insure against 
the liabilities imposed on him by this Act in respect of workmen employed by him whose 
services are lent or let on hire on such an arrangementor used in the execution of work on 
such a contract as is referred to in sub-section (1), where the arrangement or contract 15 
for a term of less than one month. l nag 

(3) The Scheme may make provision for the supply by a contractor toa principal of 
any information necessary to enable the purposes of this section to be carried out including 
provision for punishment by fine not exceeding one thousand rupees for the contravention 
of any requirement of the Scheme. 


13. (1) Any person authorised in this behalf by the Central Government may, for the 

purpose of ascertaining whether the requirements of this Act 

Power of Central Gov- and of the Scheme have been complied with, require any 

ernment to obtain infor- employerto submit to him such accounts. books or other 

mation. documents or to furnish to him such information or to give 
| snch certificates as he may reasonably think necessary. 


(2) Whoever wilfully obstructs any person in the exercise of his powers under this 
section or fails without reasonable excuse to comply with any request made thereunder 
shall, in respect of each occasion on which any such obstruction or failure takes place, be 
punishable with fine which may extend to one thousand rupees. | f 

(3) Whoever in purporting to comply with his obligations under this section know- 
ingly or recklessly'makes a statement false in a material ‘particular shall be punishable with 
fine which may extend to one thou-and rupees. 


14. (1) Without prejudice to the provisions of sub-section (2) of section 9, where any 

person has failed to insure as or to the full amount required by 

Recovery of premium this Act and the Scheme and has thereby evaded the payment 

unpaid. by way of premium of any money which he would have had 

to pay tn accordance with the provisions of the Scheme but 

for such failure, an officer authorised in this behalf by the Central Government may deter- 

mine the amount payment of which has heen so evaded, and the amount so determined 

shall be AG by such person and shall be recoverable from him as provided in sub- 
section : , 

(2) Any sum payable in accordance with the provisions of the Scheme by way of 
premium on a‘policy of insurance issued under the Scheme and any amount determined as 
` payable under sub-section (1) shall be recoverable as an arrear of land-revenue. 

(3) Any person against whom a determination is made under sub-section (1) may, 
within the prescrihed period, appeal against such determination to the Central Government 
whose decision shall be final. 


15. Where an employer has failed to take out a policy of insurance as required by sub- . 

section (1) of section 9, or having taken out a policy of insur- 

Payment of compensi- ance as required by that sub-section has failed to make the 

tion where employer has payments by way of premium thereon which are subsequently 

failed to insure. due from him in accordance with the provisicns of the Scheme, 

payment of any compensation for the payment of which he is 

liable under this Act may be made out of the Fund, and the sum so paid together with a 

penalty of such amount not exceeding the sum so paid as may be determined by an officer 

authorised inthis behalf by the Central Government shall be recoverable from the em- 

ployer as an arrear of land revenue for payment into the Fund. - 

16. No prosecution for any offence punishable under this 

Limitation of prosecu- Act shall be instituted against any person except by or with 

tions. the consent of the Central Government or an authority 
authorised in this behalf by the Central Government. 


17. Any offence punishable under sub section (2) of section 9 may, either before or 

after the institution of the prosecution, be compounded by 

Composition of offences. the Central Government or by any authority authorised in this 

i behalf by the Central Government on payment for credit to 

a kak of such sum as the Central Government or such authority, as the case may be, 
thinks fit. 


18. (1) No suit, prosecution or other legal proceeding 
Bar of legal proceedings. shall lie against any person for anything which isin good faith 
done or intended to be done under this Act. 

(2) No suit shall be maintainable in any civil Court against the Central Government 
or a person acting as its agent under section 8 for the refund of any money paid or purport- 
ing to have been paid by way of premium on a policy of insurance taken out or purporting 
to have been taken out under this Act. 


19. The Central Government shall exempt any employer from the provisions of this 

Act on the employér’s request, if satisfied that he has before 

Power to exempt em- the commencement of th's Act entered into a contract with 

ployers. insurers substantially covering the, liabilities imposed on him 
by this Act, for so long as that contract continues. 
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20. (1) The Central Government may, by notification in 
Power to make rules. the official Gazette, make rules to carry into effect the provi- 
; sions of this Act. | 

(2) Without prejudice to the generality of the foregoing power such rules may 
prescribe— 

(a) the principles to be followed in ascertaining the total wages bill of an employer 
includi: g provision for the exclusion therefrom of certain categories of wages or of 
certain elements included in the definition of wages; l 

(b) the form of the policies of insurance referred to in sub section (2) of section 7; 

(c) the period referred to in clause (g) of sub-section (5) of section 7; 

(d) the associations referred to in the proviso to section 8; 

(e) the date and the period referred 10 in sub-section (1) of section 9; 

(f) the form of and the manner of preparing and publishing the account referred to 
in sub-section (4) of section 11; 

(g) the periods referred to in sub-section (3) of section 14. 


21. (1) If the Central Government is satisfied that by the law of an Indian State provi- 
sion has been made substantiaily corresponding to the provi- 
Application of the sion made by this Act imposing liabilities upon employers and 
Scheme to Indian States. requiring them to take out policies of insurance covering such 
liabilities, the Central Government may, by notification in the 
official Gazette, declare that this section shall apply to that State. 
: (2) On the application of this section tu any State the Scheme made under this Act 
shall extend to the undertaking by the Central Government in respect of employers in that 
State of the same liabilities in the same manner, to the same extent and subject to the same 
conditions as if such employers were in British India. 

(3) On the application of this section to any State the provisions of section 10 shall 
be deemed to prohibit any person except a person authorised by the Central Government as 
its agent to issue policies in pursuance of the Scheme from carrying on after the date of 
the notification by which this section is applied the business of insuring employers in that 
State against liabilities insurance against which is provided under the Scheme. 

THE SCHEDULE. 
[See sections Zand 5 (1).] 





Item 





No. Injury. Percentage of disability. 
11 Loss of two or more limbs. 100 
Lunacy. 


Jacksonian epilepsy. 
Verv severe facia! disigurement. 


2 | Loss of right arm above or at the elbow. 90 


3 | Severe facial disfigurement. 70 
Total loss of speech. 
Loss of left arm above or at the elbow. 
Loss of right arm below the elbow. 
Loss of leg at or above the knee. 


4 | Loss of left arm below the elbow. 60 
Loss of leg below the knee. _ 
Permanent total loss of hearing. 


5 | Loss of one eye. 50 

Loss of tight thumb or four fingers of right hand. 

6 | Loss of all toes of hoth feet above knuckle. 40 

Loss of left thumb or four fingers of left hand or 
three fingers of right hand. 


7 | Loss of all toes of one foot above knuckle. 30 
Loss of all toes of both feet at or below knuckle. 


8 | Limited restriction of movement of joints through 20 
injury without penetration, limited function of 
limb through fracture. 

Loss of two fingers of either hand. 

Compound fracture of thumb ortwo or more 
fingers of either hand with impaired function. 


9 | Loss of one ‘phalanx of thumb. 10 
Loss of index finger. `’ » 
Loss of great toe. 


~~ 
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THE DELHI UNIVERSITY (AMENDMENT) ACT, 1943. 


Act No. XXIV oF 1943. 
. : [102k September, 1943; 
An Act further to amend the Delhi University Act, 1922 ‘ 
WHEREAS it is expedient further to amend the Delhi University Act, 1922 (VIII of 
1922), for the purposes hereinafter appearing; 
- It is hereby enacted as follows:— 


; < 1. This Act may be called THE DELHI UNIVERSITY 
Short title. (AMENDMENT) Act, 1943. 


. 2. In section 2of the Delhi University Act, 1922 (VIII 
A one section 2, ri thet oes ee te poy ane a Act), to clause 
, a the rollowing words shall be added, namely :— 

“and includes, when there is no Principal, the person for the time being duly appoint- 
ay to act a: BG PA and, in is absence of the Principal or the acting Principal, a Vice- 

rincipal duly appointed as such”. ` ; 


ge: section 4, 3. In section 4 of the said Act,~— 


(a) to sub-clause (a) of clause (2) the following words shall be added, namely :— 

“are non-collegiate women students, residing within the territorial jurisdiction of the 
University, or”; 

(b) after clause (11) the following clause shall be inserted, namely :— 


‘“(11-A) to make grants from the funds of the University for assistance to forms of 
extra-mural teaching,”. 


Amendment of section7,, 4. In section 7 of the said Act, sub-section (2) shall be, 
Act VIII of 1922. omitted. 

Amendment of section 11, 5. In section llof the said Act, to sub-section (1) the 
Act VIII of 1922. following proviso shall be added, namely :— 


“Provided that, if the Chancellor of his own motion or at the instance of the 
Executive Council after consultation with the Academic Council is of opinion that a Vice- 
Chancellor should be appointed on the condition that he gives his whole time to the work - 
of the University, the following provisions shall apply to the appointment of the Vice- 
Chancellor, namely :— f 

(a) The Vice-Chancellor shall hold office for four years; | 


(b) The Vice-Chancellor shall receive salary at the rate of two thousand rupees per 
mensem, in addition to provision for his residence ; 

(c) Acommittee of three persons, two of whom shall be persons not connected 
with the University or any College nominated by the Executive Council, and onea person 
nominated by the Chancellor, who shall also appoint one of the three as. chairman of the 
committee, shall select not less than three persons and shall report its selection to the. 
Executive Council. The Executive Council shall make its recommendations on the persons 
so selected to the Chancellor, who shall appoint one of such persons as Vice-Chancellor.” 

oe 6. In section 12 of the said Act, in sub-section (5). the 
Amendment of section 12, words “in accordance with this Act, the Statutes and the 


Act VIII of 1922. Ordinances” shall be omitted. 
Amendment of section 22, > 7. In section 22 of the said Act, after clause (f) the 
Act VIII of 1922. following clause shall be inserted, namely — 


“(ff) shall have power, subject to the Statutes, to recognise or withdraw recognition 
from a College or Hall not maintained by the University ;” 


Amendment of section 28, — 8. In section 28 of the said Act, for clause (g) the 
‘Act VIII of 1922. following clause shall be substitnted, namely :— 


“(g) the conditions for the recognition by the Executive Council of Colleges and 


` Halls not maintained by the University and for the withdrawal of such recognition, and the 


management of such Colleges and Halls ;”. 
Amendment of section 23, 9. In section 29 of the said Act, for sub-section (1) the - 


Act VIII of 1922. following sub-section shall be substituted, namely :— 


“(1) On the commencement of the Delhi University (Amendment) Act, 1943, the 
Statutes of the University shall be those set out in the Schedule.” 
Amendment of section 34, 10. In section 34 of the said Act, for sub-section (1) the 
Act VIII of 1922. following sub-section shall be substituted, namely :— 

- “(1) The Colleges shall be such as may, after the commencement of the Delhi 
University (Amendment) Act, 1943, be recognised by the Executive Council in accordance 
with this Act and the Statutes, but shall include all Colleges recognised: at the commence 
ment of the said Act as Colleges of the University so long as such recognition continues,” 
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Anvil ot 12 36, 14. In section 36 of the said Act,— 
(a) in sub-section (2),—. Š 


(i) after the words “for the time being in force” the words “or the Higher Secondary 
Examination of the Board of Higher Secondary Education for the Delhi Province” shall be 
inserted, for the word “thereto” the words “to either such examination” shall be substitut- 
ed, and after the words “such further qualifications” the words “if any” shall be inserted ; 

(ii) in the proviso, after the words “equivalent thereto” the words “and possesses 
such further qualifications as may be prescribed by the Ordinances” shall be inserted, and 
the following sentence shall be added at the end, namely :— 

“Any such qualification may be tested’ by examination, notwithstanding anything 
contained in sub-section (5) of section 7.” ; - A 

(b) in sub-section (4), after the words “of an Indian University” the words “or to 
the Higher Secondary Examination of the Board of Higher Secondary Education for the 
Delhi Province” shall be inserted. l 
| 12. (a) In section 37 of the said Act, in sub-section (3), 
_ Amendment of section 37, for the words “a member of the University” the words “a 
Act VIII off1922. . teacher or other person in the service of the University or a 

College” shall be substituted. 

(b) in sub-section (4) after the words “Executive Council’ the words “through the 
Academic Council” shall be inserted. 

A . : 13. In section 45 of the said Act, for the words and 
Pcie aaa 45 figures “Indian Arbitration Act, 1899” the words and figures 
d “Arbitration Act, 1940” shall be substituted. 


l i 14. In section 46 of the said Act, in sub-section (2), after 
Menr ran section 46, the words “so constituted” the following words shall be in- 
i serted, namely :— 
“or where any such pension, insurance or provident fund has been constituted by a 
College under rules which have been approved by the Central Government”. 
Omission of sections 47 15, Sections 47 and 48 of the said Act and the heading 


ano Rear NG 1922 thereto shall be omitted. 


Snbstitution of new . f 
Schedule for the, Schedule For the Schedule tọ the said Act, the following 


16. 
to Act VIII of 1922. Schedule shall be substituted, namely :— . 


THE SCHEDULE. 
i TER STATUTES OF THE UNIVERSITY. 
[See section 29 (1).] 
s. a . In th tatutes, unless there is anything repugnan 
Desnitions. in iie A han an ane a 
(a) “the Act” means the Delhi University Act, 1922, as amended from time to time 
and “section” means a section of the Act, and 
(b) “officers,” “authorities,” “Professors,” “Readers,” “Lecturers,” “clerical staff” and 
“servants” mean, respectively, officers, authorities, Professors, Readers, Lecturers, clerical 
staff and servants of the University. 
oy gs 2. (1) In addition to the officers mentioned in sub-sec- 
fee is (1) COT Cour t tion (1) z section 18, the following persons shall be ex-o ficto 
members of the Court, namely :— 
(4) the Chief Commissioner of Delhi; 
(ii) the Director General, Indian Medical Service; 
(iii) the Educational Adviser to the Government of India; 
(iv) the Director of Public Instruction in the Punjab; 2 
(v) the Superintendent of Education, Delhi and Ajmer-Merwara; 
(vt) the Chairman of the Punjab Chamber of Commerce; 
(vit) the Chairman of the Muslim Chamber of Commerce, Delhi; 
(viii) the.Chairman of the Delhi Municipality ; f 
(ix) the Chairman of the Delhi District Board ; 


(s) the Senior Officer serving in the Public Works Department under the Chief 
Commissioner of Delhi; 


(xi) the Senior Medical Officer, Delhi; 
(xii) the Sadrs of the Majlis-e-Awkaf constituted under Act XIII of 1943; 
(xiii) the Wardens, ih 


Zg 
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(2) The number of graduates to be elected as members of the Court by the registered 
graduates from among their own body shall be twenty-five. > ; 

(3) [Section 18 (2)].—The numberp£ teachers to be elected as members of the Court 
by the teachers other than Professors and Readers shall be ten. 

(4) The number of persons to be elected as members of the Court by associations or 
other bodies approved in this behalf by the Chancellor shall not exceed twelve. 

(5) The number of persons to be elected by the elected Members of the Council of 
State and the Legislative Assembly from among their own numbers shall be four and eight, 
respectively. : 

(6) The number of persons to be appointed by the Chancellor under clause (xv) of 
sub-section (1) of section 18 shall be twenty-five, of whom not less than eighteen shall be 
appointed to secure the representation of minorities not otherwise in his opinion adequately 
represented. 


(7) Save as otherwise provided, members of the Court other than ex-o ficio members 
shall hold office for a period of three years: 

“ Provided however that a member nominated or elected in his capacity as a member of 
a particular body or as the holder of a particular appointment shall hold office so long only. 


within the said period as he continues to be a member of that body or the holder of that 
appointment as the case may be. 


eee N 3. (1) The members of the Executive Council, in addition 
aa an a to the Vice-Chancellor, the Rector and the Treasurer, shall 


Class I—Ex-officio members. 
(i) the Superintendent of Education, Delhi and Ajmer-Merwara; 
(ii) the Deans of the Faculties; < 
(iii) the Principals of recognised Colleges; 
(iv) the Educational Adviser to the Government of India; 


i Class II.—Other members. A 


(v) five memberc of the Court elected by the Court at its annual meeting, of whom at 


:. least two shall be graduates of the University elected by the registered graduates from 
among their own number ; $ 


(vi) two members of the Academic Council elected by the Academic Council ; 


(vit) one member to be appointed by the Professors of the University (salaried and 
honorary) from their own number; 


(viii) four persons nominated by the Chancellor, of whom atleast two shall be 
women. 


(2) Members other than ex-officio members shall hold office for a period of three 
years: 

Provided that members elected by any body of persone from among their own 
number shall hold office so long only within the said period as they. continue to be members 
of the body which elected them. i 


4 
Powers of the Executive 4. Subject to the provisions of the Act, the Executive 
Council [section 28 (e) ]. Council shall have the following powers, namely :— 
(a) to institute, atits discretion, such Professorships, Readerships, Lectureships or 
other teaching posts as may be proposed by the Academic Council ; 


(b) to abolish or suspend, after report from the Academic Council thereon, any Pro- 
fessorship, Readership, Lectureship, or other teaching post; 

(c) to appoint or recognise teachers of the University and to appoint officers, clerical 
staff and servants, in accordance with the Statutes ; | 

(d) to appoint all examiners after considering the recommendations of the Academic 
Council; f i 

(e) to delegate, subject to such conditions as may be prescribed by Regulations made 
by the Executive Council, its power to appoint officers, clerical staff and servants to such 
person or authority as the Executive Council may determine; . 


9. (f) to manage and regulate the finances, accounts, investments, property and all 
administrative affairs whatsoever of the University, and; for that purpose, to appoint such 
agents as it may think fit; ` ; 


(g) to accept bequests, donations and transfers of property to the University: 
. Provided that all such bequests, donations and transfers shall be reported to the Court 
- atits next meeting; 
(A) to provide the buildings, premises, furniture, apparatus, equipment .and other 
means needed for carrying on the work of the University ; 


. (i) after report from the Finance Committee, to enter into, vary, carry out, confirm 
and cancel contracts on behalf of the University ; 6 


(7) to invest any monies belonging to the University, including any unapplied income, 
in any of the securities described in section 20 of the Indian Trusts Act, 1882 (II of 1882), ot 
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in the pufchase of immoveable property in India, with the like power of varying such 
investments; or to place on fixed deposit in any bank approved in this behalf by the Central 
Government any portion of such monies not required for immediate expenditure. | 
The Academic Council 5. (1) The members of the Academic Council, in addition 
(section 23), to the Vice-Chancellor and the Rector shall be— 
Class I-~Ex-oficio members. 
(t) the Deans of the Faculties; 
(21) the Principals; 
(iii) the Professors and Readers; 
(iv) The Librarian of the University; 


Class II.—Other members. 
(v) perSons, if-any, not exceeding three in number and not being teachers, appointed 
by the Chancellor on account of their possessing expert knowledge in such subjects of stud 
as may be selected by the ex-officio members of the Academic Council ; 


(vi) five persons appointed by the Chancellor who are capable of advising the 
Academic Council on subjects connected with Islamic learning and culture; 


(vii) two persons elected by the Court. 


(2) The Academic Council as constituted under sub-clause (1) shall co-opt as members, 
teachers of the University not exceeding one-tenth of its numbers as so constituted. 


(3) Members other than ex-officio members shall hold office for aperiod of three 
years: ; | 
Provided that teachers of the University co-opted as such shall hold office so long 
only within the said period as they continue to be teachers of the University. 


Powers of the Academic 6. The Academic Council shall have the following 
Council (section 23). powers, namely: ` | 
(a) to make proposals to the Executive Council for the institution of Professorships 
Readerships, Lectureships or other teaching posts, and in regard to the duties and emolu- 
ments thereof ; | ; 
; (b) to make Regulations for, and to award in accordance with such Regulations; 
Fellowships, Scholarships, Exhibitions, bursaries, medals and other rewards ; 
£0 to recommend examiners for appointment after report from the Faculties con- 
cerned ; i 
(d) to control the University Library, to frame Regulations regarding its use, and to 
appoint a Library Committee under the general control of the Academic Council to:manage 
the affairs of the Library; : 
(e) to assign subjects to the Faculties; 
(f) to assign teachers to the Faculties; 
(g) to promote research within the University and to require reports on such research 
from the persons employed thereon; E 
(h) to provide for the inspection of Colleges and Hallsin respect of the instruction 
and discipline therein, and to submit reports thereon to the Executive Council ; 
© (i) to organise the teaching of the University and to control the work of teachers 
and Colleges. 
an Faculties [section 24 


- 


7. (1) Each Faculty shall consist of— 


(i) the heads of the Departments comprised in the Faculty; l 
. (ii) such teachers of subjects assigned to the Faculty-as may be appointed to the 
Faculty by the Academic Council; 
(iii) such teachers of subjects not assigned to the Faculty but having, in the opinion. 
of the Academic Council, an important bearing on those subjects, as may be appointed to 
the Faculty by the Academic Council ; 


(iv) such other persons as may be appointed to the F aculty by the Academic Council 
on account of their possessing expert knowledge ina subject or subjects assigned to the 
Faculty. iets 

(2) The total number of members of each Faculty shall not exceed, in the case of the - 
Faculties of Arts and Science, twenty-five, and in the case of any other Faculty, fifteen, 
except with the sanction of the Chancellor given on the request of the Academic Council. 


= Powers of the Faculties 8. Subject tothe provisions of the Act each Faculty 
[section 24 (2) ]. shall have the following powers, namely :— 


(a) to constitute Committees of Courses and Studies; (b) to recommend to the 
Academic Council the courses of studies for the different examinations, after consulting the 
Committees of Courses and Studies; (c) to recommended to the Academic Council, after 
consulting the Committees of Courses and Studies, the names of examiners in subjects 


A 
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assigned to the Faculty ; (d) to recommend to the Academic ' Council the conditions for the 
award of degrees, diplomas and other distinctions; (e) subject to the control of the Acade- 
mic Council. to organise‘research in the subjects assigned to the Faculty; and (f) to deal 
with any matter referred to it by the Academic Council. l . 


9, There shall be a Board of Co-ordination composed of the Vice-Chancellor, who 
shall be Chairman thereof, the Rector, the Deans of the 
Board of Co-ordination Faculties and the Registrar, to co-ordinate the teaching of the 
(section 26). University, and in particular to co-ordinate the work and 
; time-tables of the various Faculties, and to assign lecture- 
rooms, laboratories and other rooms to the Faculties. 
: 10. (1) The Dean of each Faculty shall be the executive 
Mery Dr n [sections 16 officer of the Faculty, and shall preside at its meetings. He 
shall hold office for three years. 
i (2) He shall issue the lecture lists of the University in the Departments comprised 
in the Faculty, and shall be responsible for the conduct of teaching therein. 
. (3) He shall have the right to be present and to speak at any meeting of any com- 
mittee of the Faculty, but not to vote unless he is a member of the committee. 


i 11. The appointment of a Warden shall, in the 

The Warden [section 35 case of a Hall maintained by the University, be made by the 

(2)]. Executive Council, and in other cases be subject to the 
approval of the Executive Council. 


l 12. Every student not residing in a College or Hall shall 
„Attachment ta Colleges be attached to a College or Hall for tutorial help and discip- 
and Halls (section 33). linary supervision and for such other purposes as may be 
prescribed by the Ordinances: 
_. Provided that special exemption from the provisions of this Statute may be made 
available to women students under conditions to be prescribed by the Ordinances. - . 


te se a 13. The Court may, on the recommendation of the Exe- 

_ Withdrawal of degrees cutive Council, by a resolution passed with the concurrence of _ 

and diplomas (section 20). not less than two-thirds of the members voting, withdraw any 
l degree or diploma conferred by the University. 


i ; 14. (1) All proposals for the conferment of honorary 

; „Honorary degrees [sec- degrees shall be made by the Academic Council to the Execu- 

tions 4 (3) and*28 (a) ]. _ tive Council, and shall require the assent of the Court before 
submission to the Chancellor for confirmation : 


Provided that, in cases of urgency, the Chancellor may act on the recommendation of 
the Executive Council only. 

(2) Any honorary degree conferred by the University may, with the previous appro- 
val of two-thirds of the members present at any meeting of the Court and the sanction of 
the Chancellor, be withdrawn by the Executive Council. 


: 15. The following persons shall, on payment of such fees 
Registered . graduates as may be prescribed by the Statutes, be entitled to have their 
[sections 2 (e) and 28 (j)J. names enrolled in the register of registered graduates, namely 
j all graduates of the University of three years” standing and 
upwards. 

wip, [section 8 16. There shall be the following officers, namely :— 

__ (i) two Proctors to assist the Vice-Chancellor in the maintenance of discipline in the 
University and (#) a Librarian for the University Library. 

17. (1) No person shall be appointed or recognised as a 
teacher of the University except on the recommendation of a 
Committee of Selection constituted for the purpose. 

(2) The Committee of Selection shall consist of the following members, namely :— 
(4) the Vice-Chancellor, ; 
(ii) the Educational Adviser to the Government of India, 
(tit) a person elected by the Academic Council, who need not be a member of the 
Academic Council but shall be a person unconnected with any of the Colleges, 
(iv) a person nominated by the Chancellor, and, 
where the appointment or recognition of a Professor is in question, 
(v) a person, not connected with the University or any College, with expert know- 
ledge of the subject concerned, appointed by the Executive Council, and 
(vi) the Dean of the Faculty concerned unless he is himself a candidate; 
wher e the appointment or recognition of a Reader is in‘question, 


(v) a person, not connected with the University or any College, with expert know- 
ledge of the subject concerned, appointed by the Executive Council, and 


_ Committee of Selection 
[section 28 (h)]. ` 


- 
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(vi) the head of the Department concerned; |. he A 
ya the appointment or recognition of a teacher other than a Professor or Reader is in 
question, T À 
(v) a person not connected with the Univêrsity or any College, appointed by the 
Executive Council, and o 
-(vt) the'head of the Departmént concerned: provided that the Principal of the 
College concerned shall serve as an Adviser on the Committee of Selection. 


.(3) The Committee of Selection appointed under -sub-clause (1) shall report to the 
Executive Council which shall, if it accepts the recommendation of the Committee, make 
the appointment or confirm the recognition as the case may be. If the Executive Council 
does not accept the recommendation of the Committee, it shall refer the case to the 
Chancellor, who shall appoint or recognise such persons as he thinks fit: 

Provided that before referring the case to the Chancellor, the Executive Council 
shall inform the College concerned of its decision and the grounds therefor, and the 
College shall be entitled to make representation thereon. The representation of the 
‘College, if any, together with the decision of the Executive Council and the grounds there- 
for, shall be laid before the Chancellor.’ 

l (4) Nothing in this Statute shall be construed as prohibiting the University from 

accepting a gift for the establishment of a Professorship, Lectureship or other post, sub- 

ject to a condition that the person appointed to the post shall be selected in such manner as 
shall have been agreed between the donor and the University. 

oe E l 18. (1) The qualifications of recognised teachers of the 

Recognition of teachers. - University shall be such as may be determined by the Ordi- 

hi nances. | so 
(2) All applications for the recognition of teachers of the University shall be made 
in such manner as may be laid down by the Regulations made bythe Executive Council in 


: (3) The period of recognition of'a teacher of the University as Professor, Reader or 
Lecturer shall be determined by the Ordinances made in that behalf. A person in the 
service of a College, recognised asa teacher of the University otherwise than as a Pro- 
fessor, Reader or Lecturer, shall continue to be recognised so long as he is in the service 


_ Provided that the teacher or the College concerned may, within a period of thirty 
days from the date of the order of withdrawal, appeal against the order to the Chancellor 


poeroen pf Colleges 49, (1) The following Colleges: namely:— 


o. (a) St. Stephen’s College, (b) Hindu College, (c) Ramjas College, (d) Anglo- 
Arabic College, (e) Commercial College, and (f). Indraprastha Girls’ College shall be 
recognised as Colleges of the University, teaching in such subjects as the Executive 
Council, on the recommendation of the Academic Council, may, from time to time, 
authorise them to teach. ` | , l 

(2) Nothing in this Statute shall be deemed to restrict any powers conferred on the 
carn Council to withdraw recognition from ahy College in accordance with these 
tatutes. 


The faculties [section , 20. (1) The following Faculties shall be included in the 
24(1)]. University, namely :— , 
(a) the Faculty of Arts, (b) the Faculty of Science, and (c). the Faculty of Law. 
(2) The Members of each Faculty other than those mentioned in sub-clause (+) of 
clause (1) of Statute? shall hold office for a period of two years. 


The University teachers ,;/ . 
[section 2 (h) and Statute 21. (1) Teachers of the University shall be :— 
c)]. l 
(i) Appointed teachers of the University; 
(ii) Recognised teachers of the University. ; 
_ (2) Appointed teachers of the University shall be either — 

(a) servants of the University paid by the University and appointed by the Executive 
Council as Professors, Readers, or Lecturers.or otherwise as teachers of the University, 
or (b) persons appointed by the Executive Council as Hononary Professors, Readers or 
Lecturers or otherwise as teachers of the University. ; 

(3) “Recognised teachers of the University ” shall be members of the staff of a’ 
recognised College of the University, recognised by the Executive Council as Professors, 
Readers, or Lecturers, or otherwise as teachers of the University, whose teaching in their 
own College, in subjects for which they are recognised, shall be regarded as recognised 
teaching in Courses of Study pursued in the University- 
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22, (1) Application for enrolment in the register of 

Registration of graduates registered graduates shall be made in the applicant’s own 

[sections 2 (e) and 28 (j), handwriting to the Registrar in the form prescribed for the 
Statute 15]. purpose by Regulations. 


(2) No graduate shall be entitled to have’ his name enrolled, and retained in the 
register of registered graduates except on payment of the following fees, namely :— 

(a) an initial fee of three rupees and (b) an annual fee of two rupees for ten years 
or a compounded fee of fifteen rupees. 

_ (3) On the Registrar being satished that the application is in order, and after 
phar of the prescribed fee, he shall cause the name of the applicant to be enrolled in the 
register. i 

(4) The annual fee shall be payable in advance by the lst day of December every 
year. - If any registered graduate fails to pay the fee by that day, the Registrar shall cause 
his name to be removed from the register. 

_ 9) A registered graduate whose name has been removed under sub-clause (4) of 
this Statute may, by payment of all arrears to the University, have his name re-enrolled in 
the register of registered graduates. š 

, (6) No graduate shall be enrolled or re-enrolled under sub-clause (3) or (5) during a 
period of thirty days immediately preceding an election of graduates of the University for 
membership of the Court. 


Term of office of Vice- * 9 — : rr a a T 
: pt as provided inthe Act the Vice-Chancellor - 
Chancellor [sections 11 (1) nail hold office for a period of two years. 
and 28 (c)]. . l ; 
24. There may be a University Fellowship in Economics or History of the value of 
ae one hundred rupees per mensem for one year which may be 
Fellowship in Economics extended on the recommendation of the Dean of the Faculty 
or History [sections 4 (8) concerned for another year, for the encouragement of re- 
and 28 (b) 1. i search or original work under such conditions as the Acade- 
mic Council may prescribe by Regulations. 


25. (1) Two scholarships each year of the value of twehty-five rupees per mensem 
for students for the M. A. examination and two scholarships 

University scholarships each year of the value of twenty-five rupees per mensem for 
[sections 4 (8) and (28) (b)] students for the M.Sc. shall be awarded for merit on the 
o result of; the B.A. or B.Sc. examination : k 


Provided that if less than two suitable candidates are available for éither M.A. or 
M.Sc., the scholarship, or scholarships, thus set free, may be transferred for the occasion 
to T e and M.A., respectively, but only to candidates who have been placed in the 

rst class. ; 

(2) Eight scholarships each year of the value of ten rupees per mensem, ‘lus tuition 
fee each, shall be awarded—five on the result of the Intermediate examination, Faculty of 
Arts, and three on the result of the Intermediate examination, Faculty of Science. 


(3) One scholarship each year of the value of ten rupees per mensem, plus tuition 
fee, shall be awarded on the results of the Intermediate examination (Arts or Science) to 
the best woman candidate, provided she has secured at least 50 per cent. of the aggregate 
marks in the examination. 4 Í 

(4) (a) Three scholarships each year of the value of ten rupees per mensem, plus’ 
~ tuition fee each, shall be awarded to students who have secured the highest percentage ‘of 

_ marks in the Matriculation examination of any University established by law for the time 
being in force in British India or an examination recognised as equivalent thereto, and who 
also satisfy the University in any supplementary examination that may be demanded by the 
University. ; | 

(b) Three scholarships each year of the value of ten rupees per mensem, plus tui- 
tion fee each, shall be awarded to students who have secured the highest percentage of 
marks in the High School examination of the Board of Secondary' Education, Delhi. 


Endowed scholarships 26. (1) There shall be the following scholarships and 
[sections 4 (8) and 28 (b)]. medals :— ; 

| (9) Harichand Puranchand Khatri Scholarship of the value of twelve rupees and 
annas eight per mensem awarded for one year to the best Hindu Khatri student who 
stands highest in the Matriculation examination oran examination recognised by the 
University as equivalent to the Matriculation examination held in Delhi during a period of 
five years from the commencement of the Delhi University Act and such further period, as 
the Central Government may direct, and joins any one of the Colleges of the University 
either in the Faculty of Arts or Science. l 

(ii) Tulsanrani Harichand Puranchand Khatri Scholarship of the value of twelve 

rupees and annas eight per mensem awarded for one year to the best Hindu Khatri _ 
student who stands highest in the Faculty of Arts òr Science in the Intermediate examina- 
tion of the University or an examination recognised as equivalent thereto, and joins any 
one of the Colleges of the University in the Faculty of Arts or Science. 
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(#7) Rai Bahadur Brijmohanlal Saheb Sudhi Memorial Scholarship of the value of 
fifteen rupees per mensem, tenable for two years for training in higher grade electrical 
engineering, awarded every second year to Science graduate selected in accordance with, 
and under conditions prescribed by, Regulations made in that behalf: 


; 2) (i) M. Makhan Lal Gold Medal of the value of 
Endowed medals [sec- ( vere one 
. hundred rupees awarded to the best Hindu lady candidate in 
tions 4 (8) and 28 (b) |. the University every year. 
(ii) M. Bhola Nath Gold Medal of the value of one hundred -rupees awarded every 
year to the best Hindu candidate in the B.A. examination provided he knows Sanskrit. 
(iii) L. Jageshar Nath Goela Medal of the value of one hundred rupees awarded to 
the best candidate in Technical education every year : 
; Provided that so long as the, University does not provide for Technical education 
the medal shall be awarded to the best candidate in Law. 
(iv) Rai Bahadur Brijmohanlal Saheb Memorial Gold Medal awarded to the candi- | 
_ date who passes the examination for the degree of B.A. or B.Sc. of the University being or 
having been a student of a constituent College of the University with the highest percent- 
age of marks. 
(v) Pandit Raghubar Dayal Gold Medal of the value of fifty rupees awarded annually 


to waa candidate in Sanskrit under conditions prescribed by Regulations made in that 
behalf. 


(vt) Ravi Kanta Devi Gold Medal awarded annually to the lady candidate who passes 
the Intermediate examination of the University with the highest percentage of marks 
under conditions prescribed by Regulations made in that behalf. 


27. (1) There shall be a Rector’s Prize of the value of one hundred and fifty rupees to 

be given annually to the best under-graduate in the form of 

Prizes [sections 4 (8) and books, instruments or apparatus for the encouragement of 

28 (b)]. general knowledge and ability under such Regulations as the 
Academic Council may prescribe. 

(2) There shall be a prize called “Hiralal Bhargava Prize” of the value of forty 
rupees to'be awarded annually to the best Bhargava student under conditions to be pre- 
scribed by Regulations: 

Provided that the prize shall not be awarded to the same student twice. 


| ; 28. A candidate who is placed first in the first class at 

re (pr [sections 4 (8) the LL.M. examination shall receive an honorarium or a pie 
an $ of books to the value of two hundred rupees. 

Provident (Permanent 29. (1) There shall be a Provident Fund for the benefit 


Appointments) Fund [sec- of the permanent officers, teachers, clerical staf and servants 
tions 46 (1) and 28 (2).] of the Unlversity. > . 

(2) The management of the Provident Fund shall vest in the Executive Council 
which may, from time to time, make Regulations ‘or issue such general or special directions 
as may be consistent with the Statutes as to— 


(a) the conduct of the business of the Fund and (b) any matter relating to the Fund, 
or its management or the privileges of the depositors, not herein expressly provided for, or 
vary, or cancel any Regulations made or directions given. 

(3) (i) Every servant of the University holding a permanent substantive appointment 
and receiving a salary of thirty rupees per mensem or more shall be entitled and required 
to subscribe to the Provident Fund. Part-time, temporary or officiating servants, or 
servants appointed for fixed periods, shall not be so entitled. i 


(ii) Persons appointed on probation to substantive appointments will be entitled to 
subscribe to the Provident Fund, but in case their services terminate before their confirma- 
tion they shall not be entitled to receive any portion of the University contribution or the 
interest accruing thereon. 


(iii) No employee of the University shall be entitled to the benefits of the Provident 
Fund whose services in the University entitle him to a pension or on whose account the 
University contributes towards his pension or who has been appointed by the University on 
a consolidated salary or on special terms. | ` 

(4) Every servant of the University entitled to the benefits of the Provident Fund 
shall be required to sign a written declaration in the prescribed form that he has read this 
Statute and agrees to abide by it, and shall hand in for registration in the University Office 
the names of the person. or persons to whom he wishes the balance at his credit to be paid 
in the event of his death. l | ; 

The subscriber may, from time to time, add or change his nominee by written appli- 
cation to the Executive Council. ' 

A register of such nominee shall be kept in the University Office. 

(5) The rate of subscription shall be 8 per cent. of the monthly salary and the amount 
calculated on this basis shall be deducted from the monthly salary of thé employee. 


. NotE.—No subscription or contribution shall be made to the Provident Fund of an 
employee who is on leave without pay. 
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(6) The University shall, in the case of each subscriber, make a monthly contribution 
at the rate of 12 per cent. of his salary. 


(7) (i) The amounts accruing to the Fund shall be placed in such Bank or Banks as 
may be approved, from time to time, by the Executive Council, or invested in securities 
ee by the Indian Trusts Act, 1882 (II of 1882), at the discretion of the Executive 
Council. 

Interest at the rate fixed for the purpose by the Executive Council, from time to 
time, shall be credited to each subscriber’s account. 


(1) The subscription paid by a subscriber and the contribution by the University shall 
be entered monthly in a separate account for each subscriber. i og 
i (11t) The accounts of the Fund shall be audited once a year and a statement of the 
total amount to: the credit of each subscriber shall be furnished to him. 


_ (8) A subscriber at the termination of his service shall be entitled to receive the 
` amount which accumulates to his credit. i 


(9) On a subscriber’s death, the amount at the credit of the subscriber shall be paid 
to the person or persons duly nominated by him or when no such nomination is made to his 
legal heir or heirs. . 

(10), The amount at the credit of a subscriber shall not be subject to any deduction 
even to cover loss or damage sustained by the University through the subscriber’s miscon- 
duct or negligence. ' i ; < l 

: (11) (i) No final withdrawal shall be allowed until the termination of the subscriber’s 
service or his death. Butin case of necessity of which the Executive Council shall be the 
sole judge, the Executive Council may allow a subscriber an advance of a sum not exceeding 
the total amount subscribed by him at a rate of interest one per cent. higher than the rate at 
which interest is credited to subscribers. 


(ii) Recoveries towards the amount advanced shall be made with interest in monthly 
instalments not exceeding thirty as may be decided by the Executive Council, commencing 
from the first payment of a full month’s salary after the advance is granted, but no recovery 
shall be made from a subscriber when he is on leave otherwise than on fully pay. 

~ (ii) Whena subscriber has already taken an advance, he shall not be eligible for a 
fresh advance until the amount already advanced has been fully paid up. 

(12) Notwithstanding the provisions of the preceding clauses of this Statute, all 
matters relating to, or arising out of, the constitution and management of'the Provident 

- Fund specified in clause (1) of this Statute, shail, in respect of the period prior to the 19th 
-day of June, 1928, be governed and regulated by the original Statute made in that behalf on 
the 28th day of September, 1922, by the Governor General in Council in exercise of the 
power conferred on him by section 47. ; 
- _ Nore,—In the foregoing clauses of this Statute, “subscription” means the amount paid 
by the subscriber, and “contribution” means the amount contributed by the University. _ 


30- The Annual Report of the University shall be sub- 


(Section 38). - l mitted to the Court one month before the annual meeting of 

| the Court. 
o 31. The Executive Council shall submit to the Court one 
[Section 39 (2).] ; “month before the annual meeting of the Court a statement of 


the financial estimates for the ensuing year. 


; 32. (1) There shall be a Provident Fund for the benefit 

Pepto ee Teck of the officers, teachers, clerical staff and servants of the 

` tions 46 (1) and 28 (2).] akram Ke ea to a substantive post for a period of not 

(2) The management of the Provident Fund shall vest in the Executive Council 

which may, from time to time, make Regulations or issue such general or special directions 
as may be consistent with the Statutes as to— e” 

(a) the conduct of the business of the Fund and (b) any matter relating to the Fund, 
or its management or the privileges of the depositors, not herein provided for, or vary, or 
cancel any Regulations. made or directions given. 

3) (4) Every whole-time servant of the University appointed to a substantive post 
for a period of riot less than two years and receiving a salary of thirty rupees per mensem 


or more shall be entitled and required to subscribe to the Provident Fund. ` 

(i) Persons appointed on probation to substantive appointments will be entitled to 
subscribe to the Provident.Fund, but in case their services terminate before their confirma- 
tion they shall not be entitled to receive any portionof the University contribution or the 

- interest accruing thereon, i l 

(iii) No employee of the University shall be entitled to the benefits of the Provident 
Fund whose services in the University entitle him to a pension. oron whose account the 
University contributes towards his pension or who has been appointed by the University on 
a consolidated salary or on special terms. _ 

(4) Every servant of the University entitled to. the benefits of the Provident Fund 
shall be required to sign a written declaration in the prescribed form that he has read this 


4 


4 
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Statute and agrees to abide by it, and sball hand in for registration in the University Office 
the names of the person or persons to whom he wishes the balance at his credit to be paid 
in the event of his death. 


| 4 
i The subscriber may, from time to time, add or change his nominee by written applica- 
tion to the Executive Council. 


A register ọf such nominees shall be kept in the University Office. 


(5) The rate of subscription shall be 8 per cent. of the monthly salary, and the amount 
calculated on this basis shall be deducted from the monthly salary of the employee. 


Note.—No subscription or contribution shall be made to the Provident Fund of an 
employee who is on leave without pay. 


(6) The University shall, in the case of each subscriber, make a monthly contribution 
at the rate of 12 per cent. of his salary. 

(7) (4) The amounts accruing to the Fund shall be placed in such Bank or Banks as 
may be approved, from time to time, by the Executive Council or invested in securities 
AoT Taea by the Indian Trusts Act, 1882 (II of 1882), at the discretion of the Executive 
Council. , i 

, Interest at the rate fixed for the purpose by the Executive Council, from time to time, 
shall be credited to each subscriber’s account. 


(4) The subscription paid by a subscriber and the contribution by the University 
shall be entered monthly in a separate account for each subscriber. < 

(iit) The accounts of the Fund shall be audited once a year and a statement of the 
total amount to the credit of each subscriber shall be furnished to him. - 

(8) A subscriber at the termination of his service shall be entitled to receive the 
amount which accumulates to his credit. 


(9) Ona subscriber’s death, the amount at the credit of*the subscriber shall be paid to 
the person or persons duly nominated by him or whenno such nomination is made, to his 
legal heir or heirs. 

(10) The amount at the credit of a subscriber shall not be subject to any deduction 
even to cover loss or damage sustained by the University through the:subscriber’s miscon- 
duct or negligence. ` : 

(11) (9) No final withdrawal shall be allowed until the termination of the subscriber’s 
service or his death. -But in case of necessity of which the Executive Council shall be the 
sole judge, the Executive Council may allow a subscriber an advance of a sum not exceed- 
ing the total amount Subscribed by him at a rate of interest one percent. higher than the 
rate at which interest is credited to subscribers. 


(tt) Recoveries towards the amount advanced shall be made with interest in monthly 
instalments not exceeding thirty as may be decided by the. Executive Council, commencing 
from the frst payment of a full month’s salary after the advance is granted, but no recovery 
shall be made from a subscriber when he is on leave otherwise than on full pay. 

- (iti) When a subscriber has already taken an advance, he shall not be eligible for a 
fresh advance until the amount already advanced: Has been fully paid up. 


(12) Notwithstanding the provisions of the preceding clauses of this Statute, all 
matters relating to, or arising out of, the constitution and management of the Providenr 
Fund specified in clause (1) of this Statute shall, in respect of the period priorto the 19th 
day of June, 1921, be governed and regulated by the original Statute made in" that behalf on 
the 28th day of September, 1922, by the Governor-General in Council in exercise of the 
power conferred on him by section 47. 


Nore.—-In the foregoing clauses of this Statute, “subscription” means the amount paid 
by the subscriber, and “contribution” means the amount contributed by the University. 


ee 33. (1) Save as otherwise provided in the Act, all Degree 

_ General provisions ER Colleges shali be in close proximity to one another and k the 

ing to Colleges [section University and shall ordinarily be located on the University 
{9)1. ; estate: 

Provided that the Executive Council shall have the power to exempt from the provi- 

sions of the foregoing clause, temporarily, or, if necessary, permanently, a College which is 

unable to comply therewith for want of a suitable site or an adequate grant-in-aid for build- 


ing or maintenance. | P S l 
ng i (2) Every recognised College shall be a public educa- 
Management. - tional institution ; the whole of its funds shall be appropriated 


to its own educational purposes and shall be fully controlled 
by its Governing Body. 

(3) Each College recognised by the University shall be managed bya regularly con- 
stituted Governing Body which shall include the Principal and at least two other members 
of the teaching staff of the College elected by the teaching staff including the Principal and 
not less than two members appointed by the University. The rules relating to the constitu- 
tion and powers of the Governing Body and the appointment, powers and duties of the 
Chairman and other officers of the Governing Body shall be such as thay be prescribed by 
the Ordinances. ; : 


cae 
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(4) Any change in the constitution, powers or personnel of the Governing Body of a 


recognised College shall be reported forthwith to the Executive Council. 
< (5) The Principal of a College shah] be responsible for the internal administration and 
discipline of the College. 
(6) Every College shall have a duly constituted College Council properly representa- 
tive of the teaching staff, to advise the Principal in the administration of the College. 


(7) Every College shall satisfy the Executive Council that adequate financial provi- 
sion is available for its continued and efficient maintenance, either in the form of an endow- 
ment or by an undertaking given by the person or body maintaining 1t. 

(8) Tuition and other fees fixed by a College shall not be below the minimum rates 
prescribed by the Ordinances in this behalf. ; ` 

(9) Every College shall maintain such registers and records as may be prescribed bv 
the Ordinances and furnish such statistical and other information as the University, may, 
from time to time, specify. 

(10) Every College shall submit each year bya date tobe fixed by the Executive 
Council a report to the Executive Council on the working of the College during the previ- 
ous year, giving the particulars and circumstances of any change in the staff or the manage- 
ment, tbe number of students and a statement of income and expenditure andsuch other 
information as may be required. 


(11) A College applying for recognition by the University shall make a written appli- 


cation to the Registrar so as to reach him not later than 15th 
Recognition. October preceding the academic year from which the recogni- 
. tion sought is to take effect. l 
_ (12) A College applying for recognition Shall satisfy the University on the following 
points :— ` 
(a) that it guarantees a satisfactory standard of educational efficiency for the purpose 
for which recognition is sought, and that it is established on a permanent basis; 
(b) that its financial resources are such as to make due provision forits continued 
maintenance ; i 
(c) thatit is under proper management and is suitably organised ; 
(d) that its buildings are suitable and sufficient; 
(e) that the furniture and library and laboratory equipment are adequate ; i 
(f) that the provision for the residence, discipline and supervision of students is 
satisfactory ; i 
(g) that due provision is made for the health and recreation of students; 
(h) that, the qualifications and number of its teaching staff are adequate, and the 
conditions of their service such as may be approved by the University; 
(i) such other matters as are necessary for the maintenance of the tone and standards 
of University education. ; 
(13) A College applying for recognition shall give full information in the application 
on the tollowing matters :-—— 
(a) constitution and personnel of its Governing Body; 
(b) standards and subjects in respect of which recognition is’ Sought ; 
(e) accommodation, library and laboratory equipment and strength of the College ; 
(d) number, qualificatioris, work, emoluments and conditions of service of teachers; 
(e) provision for hostels, playgrounds and the residence of the Principal and other 
members of the staff; 
(f) fees proposed to be levied ; ; 
(g) the financial provision made for the continued maintenance of the College; 
(h) such other matters as may be prescribed by the Ordinances. 
(14) Every College shall comply with the relevant Statutes, Ordinances and Regula- 
tions of the University. i 
(15) Recognition shall in no case be granted with retrospective effect beyond the 
date on which the application was made. : 
(16) Where a Collegé desires to raise the standard or alter the subjects in respect of 
- which it is recognised, the procedure hereinbefore prescribed shall, so far as applicable, be 
followed. 
(17) Every College shall have on its staf a minimum 
Teaching staff. number of teachers maintained for co-operative teaching.. 
The number of teachers and the scope of teaching shall be 
specified in each case by the University. 


(18) Every teacher in a College shall be employed under a written contract stating 
the conditions of his service and the salary to be paid to him; acopy of this contract shall 
pe given to each teacher and a copy shall be lodged with the University. 


x 
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(19) Any difference or dispute of any kind whatsoever arising out ofa contract bet- 
ween a recognised College and a member of its teaching staff including the Principal shall 
be referred to the arbitration of an Appeal Commjttee of three independent persons appoint- 
ed by the Chancellor. This Appeal Committe will deal with all matters under this clause 
which occur during the period for which such Committee is appointed which period shall 
not be less than two years. The Appeal Committee shall have power to enquire into facts 
and to interpret the terms of the agreement, if any. The decision of the Appeal Committee 
shall be fina] and binding on both parties and the Arbitration Act (X of 1940), shall apply 
to such arbitration: 

__ Provided that this clause shall not apply in the case of a dispute arising in connection 
with the termination of the services of either the Principal or any member of the teaching 
staff of a recognised College who is on probation or on a temporary basis. 


(20) Every College shall maintain a reasonable proportion of recognised teachers to 
students on its rolls, Such proportion and the maximum number of students on the rolls 
shall be determined by an Ordinance. 


(21) In the case of a College for women the staff shall, as far as possible, be com- 
posed of women only. l 


_ (22) The rules framed by the Governing Body of each College regarding the qualif- 
cations, emoluments and the conditions of service of every teacher in that College shall be 
such as may be approved by the University. 


. (23) A teacher dismissed for misconduct by a recognised College shall not be em- 
ployed by any other recognised College without the previous consent in writing of the 
College dismissing. . 

i (24) Admission of students to a College shall be sub- 
Admission of students. ed ir the conditions prescribed by the Ordinances in this 
ehalf. 


(25) Each College shall conform to the University 
terms, vacations and holidays. 


(26) Every College shall make adequate provision for the residence of its students 

not residing with their parents or recognised guardians and 

Residence, health and shall provide adequate facilities for the physical exercise, 
discipline. discipline and health of its students: Every College shall 
conform to the conditions of residence prescribed by the 

Ordinances and be subject to the control of the Board of Residence, Health and Discipline. 


(27) The conditions of residence in a College shall be prescribed by the Ordinances 
and every College shall be subject to inspection by any member of the Residence, Health 
and Discipline Board authorised in this behalf by the Board and by any other person 
authorised in this behalf by the Executive Council. 


(28) Every College to which women students as well as men are admitted shall 
alan separate reading and retiring rooms and other necessary conveniences for women 
students. ; 


(29) The Academic Council shall provide for the 
Inspection and enquiry. periodical inspection of each College in respect of the instruc- 
tion, education and discipline therein and shall submit reports 

thereon to the Executive Council, 


(30) The Executive Council may, whenever necessary, cause an inspection of a 
College-to be made by such person or persons as it may deem fit. 


(31) The Executive Council shall also have the power to cause an enquiry to be made 
in respect of any matter connected with a College. In every case notice shall be given to 
the management of the College of the intention to cause an enquiry to be made and the 
management shall be entitled to be represented thereat. 


(32) The Executive Council may, on the reportof the Academic Council, or as the 
result of the inspection or the enquiry made under the foregoing clauses (30) and (31) 
advise the College concerned on any matter relating to the report, inspection or enquiry, or 
direct the College, after considering any representation that it may make. to take such 
action as may be specified; and the College shall take action as directed within such period 
as may be fixed. ` 


(33) The Executive Council may, after due enquiry and after consultation with the 
; Academic Council, bya majority ofall the then members of 
Withdrawal of recogni- the Executive Council withdraw the recognition granted toa 
tion, College which has failed to comply with the conditions pres- 
i | cribed by the Statutes and Ordinances or imposed by the 
Executive Council at the date of recognition or at any later date. The Executive Council 
shall give the College an opportunity of appearing at any such enquiry as aforesaid and of 
making representations on its own behalf. The Executive Council shall inform the College 
of its decision and the College shall be entitled to appeal to the Central Government within 
thirty days of the receipt of any decision of the Executive Council to withdraw recognition, 
and the decision of the Central Government on the appeal shall be final. 


Terms and holidays. 
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(34) Every College shall submit on or before 15th 
November each year a full statement of its financial require- 
ments to the Executive Council for submission to the Central 
Government. 


_ (35) When a College ceases tq exist with the sanction of the University, the disposal 
of its assets, where not specifically provided for, shall be settled by the Governing Body, the 
University and the Central Government in consultation. If these bodies should fail to 
reach an agreement, the Central Government shall appoint an arbitrator whose decision 
shall be final. 

(36) Every Governing Body shall maintain a Provident Fund for the benefit of 
members of its teaching staff, in accordance with rules prescribed by the Central Govern- 
ment. 

(37) All trust funds belonging to the College or under the control of the Governing 
Body shall be shown seperately in the accounts of the College. i 

(38) Investment of funds belonging to the College or under the control of the | 
Governing Body shall be made in property and securities authorised by law for the’ invest- 
ment of trust funds or such other classes of security as may, from time to time, be approv- 
ed by the-Central Government. ih 


Budget of financial re- 
quirements, 


34, (1) A College shall provide instruction in such 

Instruction provided by subjects and up to such standard as it may be authorised to 

. Colleges [section 2 (a) ]. do, from time to time, by the Executive Council 6n the advice 
of the Academic Council. 


(2) A College may not, without the previous permission of the Executive Council 
and the Academic Council, suspend instruction in any subject which it is authorised to 
teach and teaches. 

(3) All recognised teaching in connection with the University courses shall be con- 
aad under the control of the Academic council by teachers of the University, (sec- 
tion 7). 

~ (4) “ Recognised teachers of the University ” shall be members of the staff of a 
recognised College of the University, recognised by the Executive Council as Professors, 
Readers, or Lecturers, or otherwise as teachers of the University, whose teaching in 
their own College, in subjects.for which they are recognised, shall be regarded as recog- 
nised teaching in Courses of Study pursued in the University (Statute 21). 


(5) No person shall be recognised by the Executive Council as a teacher of the 
University except on the recommendation of the Committee of Selection constituted for 
the purpose (Statute 17). i X 


(6) The number of recognised teachers in a College, their qualifications, emolu- 
ments and the conditions of their service shall be such as may be determined by the 
Ordinances. l 

(7) The teaching work of Colleges shall be subject to the control of the Academic 
Council. The executive Council may, after considering the advice of the Academic Coun- 
cil and in consultation with the authorities of the recognised College or Colleges of the 
University, direct that such part of the teaching of the University as may be prescribed by 
the Ordinances may be provided on a basis of co-operation among the Colleges or among 
the Colleges and the University. 


(8) Teaching in the B.A, Honours and Post-graduate courses may be organised by 
the Académic Council on a basis of co-operation between the University and the Colleges 
or among the Colleges themselves through the Deans of Faculties concerned, and co-ordi- 
nated by the Board of Co-ordination. The principle of co-operative teaching may like- 
wise be extended to the B.A. Passin some selected departments or subjects where the 
small size of the classes makes its application possible or the nature of the subjects taught 
makes it desirable. Lectures delivered by a recognised teacher ofa College .under this 
clause, or by an appointed teacher of the University, shall be open to all students pursu- 
ing the course of study concerned in any College in the University. - 


(9) Arrangements for teaching other than B.A. Honours, Post-graduate courses-and 
the courses of study in B.A. Pass on a co-operative basis, scheduled in the Ordinances 
according to the foregoing clause, shal! be made by the Principal of a recognised College 
for the students of his own College) The time-table of each College for this teaching 
shall ae framed by the Principal in co-operation with the Deans of the Faculties con- 
cerned. 

(10) Lectures delivered by a recognised teacher of the University for the benefit of 
students of his own College may be open to students of any other College or Colleges, 
either by mutual agreement between the Colleges concerned, or under the direction of the 
Academic Council after securing the consent of the authorities of the College to which the 
teacher belongs. - 

(11) Every College shall be subject to inspection, from time to time, in respect of 
the instruction. education and disipline therein by one or more persons appointed by the 

Academic Council in this behalf. The Executive Council may, on the report of the Acade- 
l ri 
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‘mic Council, advise the College concerned, on any matter relating to the report or direct 
the College, after considering any representation that it may make, to take such action as 
eo thes specified; and the College shall take actien as directed within such period as may be 
xed. Sa 
35. There shall he a Board of Diploma Courses in Domestic Sciences. The constitution, 
powers and duties of the Board shall be prescribed by the Ordinances. 








THE VICTORIA MEMORIAL (AMENDMENT) ACT, 1943. 


Act No. XXV oF 1943. 
[27th November, 1943. 


An Act further to amend the Victoria Memorial Act, 1903. 

Wnarrras it is expedient further to amend the Victoria Memorial Act, 1903 (X of 1903) 
for the purposes hereinafter appearing; ii ; 

It is hereby enacted as follows :— 

Short tit] 1. This Act may be called THE Vicrorra MEMORIAL 

Si KANA (AMENDMENT) Act, 1943. 

` 2. For sub-section (3) of section 2of the Victoria Memorial Act, 1903 (X of 1903) 

(hereinafter referred to as the said Act), the following sub- 

Amendment of section 2, section shall be substituted and shall be deemed always to 
Act X of 1903. have been substituted, namely :— 

‘ (3) All acts done by a majority of those present and voting at a meeting of the 
Trustees, and all acts done in pursuance of a majority decision of the Trustees obtained 
by circulation to the Trustees of the matter requiring decision, shall be deemed to be acts 
of the Trustees.” 

Amendment of section 5, 3. After clause (b) of sub-section (2) of section 5 of the 
Act X of 1903. said act, the following clause shall! e inserted, namely:— 


“ (bb) for the manner in which a majority decision of the Trustees shall be obtained 
by circulation to the Trustees of the matter requiring decision ”. 








THE CRIMINAL PROCEDURE AMENDMENT ACT, 1943. 


Act No. XXVI or 1943. 
{27th November, 1943. 


An Act to make certain provision for appeals in criminal cases tried by a High Court 
exercising original criminal jurtsdiction. 


WHEREAS it is expedient to make certain provision for appeals in criminal cases tried 
by a High Court exercising original criminal jurisdiction; 


It is hereby enacted as follows :— 


. 1. This Act may be called THE CRIMINAL PROCEDURE 
Short title. AMENDMENT ACT, 1943 
Insertion of new sec- 2. After section 411 of the Code of Criminal Procedure, 
tion’ 411-A in Act V of 1898 (V of 1898) (hereinafter referred to as the said Code), 
1898. the following section shall he inserted, namely :— 


-“411-A. (1) Without prejudice to the provisions of section 449 any person convicted 
on atrial held by a High Court in the exercise of its original 
Appeal from sentence of criminal jurisdiction may, notwithstanding anything contained 
High Court. in section 418 or section 423, sub-section (2), or in the Letters 
| l Pateùt of any High Court, appeal to the High Court— 
i (a) against the conviction on any ground of appeal which involves a matter of law 
only ; : 

(b) with the leave of the appellate Court, or upon the certificate of the judge who 
ttied the case that it is a fit case for appeal, against the conviction on any ground of appeal 
which involves a matter of fact only, ora matter of mixed law and fact, or any other 
ground which appears to the appellate Court to be a sufficient ground of appeal ; and 

(c) with the leave of the appellate Court, against the sentence passed unless the 
sentence is one fixed by law. l 

(2) Notwithstanding anything contained in section 417, the Provincial Government 
- may direct the Public Prosecutor to present an appeal to the High Court from any order of 
acquittal passed by the High Court in the exercise of its original criminal jurisdiction, and 
such appeal may, notwithstanding anything contained in section 418, or section 423, sub- 
section (2), or inthe Letters Patent of any High Court, but subject to the restrictions 
imposed by clause (b) and clause (c) of sub-seccion (1) of this section on an appeal against 
a conviction, lie on a matter of fact as well as a matter of law. 

(3) Notwithstanding anything elsewhere contained in any Act or Regulation, an 
appeal under this section shall be heard by a Division Court of the High Court composed 
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of net less.than two judges, being judges other than the judge or judges by whom the 
' original trial was held; and if the constitution of such a Division Court is impracticable, 
the High Court shall report the circumstances to the Provincial Government which shall 
take action with a view to the transfer of the appeal under section 527 to another High 
Court. a E 
(4) Subject to such rulesas may from timeto time be made by His Majesty in 
Councilin this behalf, and to such conditions as the High Court may establish or require, 
an appeal shall lie to His Majesty in Council from any order made on appeal under sub- 
section (1) by a Division Court of the High Court in respect of which order the High Court 


declares that the matter is a fit one for such appeal. 4 
Amendment of sec- 3. In section 412 of the said Code, after the word “by 
tion 412, Act V of 1898. the words “a High Court,” shall be inserted. __ 
4. In section 413 of the said Code, after the words “in which” where they occur for the 
first time, the words “a High Court passes a sentence of 
Amendment of sec- imprisonment not exceeding six months only or of fine not 


tion 413, Act V of 1898. Oe daa two hundred rupees only or in which” shall be in- 
serted. . 
Amendment of ag 5. In sections 422, 423, 427 and 431 of the said Code, for 


: SEC- the word and figures “section 417”, the words, figures, 
ee ieee , 427 and 431, brackets and letter “section 411-A, sub-section (2), or sec- 
jis ° tion 417” shall be substituted. 
Omission of section 434, 


Act V of 1898. 6. Section 434 of the said Code shall be omitted: 


7. (1) Clauses 25, 26 and 41 of the Letters Patent for the High Courts at Bombay, at 
a Madras and at Fort William in Bengal, clauses 18, 19 and 32 
Ame‘dments of Letters of the Letters Patent for the High Court at Allahabad, 
Patent’of High Courtsand clauses 18, 19 and 31 of the Letters Patent for the High Courts 
certain Acts. at Lahore and at : Nagpur, and clauses 18,19 and 33 of the 
Letters Patent forthe High Court at’ Patna shall cease to 

have effect. i 

(2) In the Oudh Courts Act, 1925. (U. P. Act IV of 1925) ,— 

(a) to sub-section (1) of section 14, the following proviso shall be added, namely :— 

“Provided that nothing in this sub-section shall apply to a judge or a Bench of Judges 
exercising original criminal jurisdiction.” : ; 

(b) section 15 shall be omitted. 

(3) In the Sindh Courts Act, 1926 (Bom. Act VII of 1926) — 

(a) to section 12, the following proviso shall be added, namely :— 

“Provided that nothing in this section shall apply to a judge of the Chief Court 
exercising the jurisdiction of the Chief Court as the principal Criminal Court of original 
jurisdiction for the sesssions division of Karachi.” 

(b) section 13 shall be omitted. 


8, In the First Schedule to the Indian Limitation Act, 1908 (XI of 1908), in article 150, 
Amendment of First tO the entry in the first column, the words “or by a High 


Court in the exercise of its -original criminal jurisdiction” 
Schedule, Act XI of 1908. shall be added. | 
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THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) ACT, 1943. 


Act No. XXVII or 1943. 


; [27th November, 1943. 
An Act further to umend the Code of Criminal Procedure, 1898. 


WHERFAS it is expedient further to amend the Code of Criminal Procedure, 1898 (V 
of 1898), for the purposes hereinafter appearing 
It is hereby enacted as follows :— 


Short title 1. This Act may be called THE Cope or CRIMINAL PRO- 


. 
$ 


v 


CEDURE (AMENDMENT) Act, 1943. 


Amendment of sec- 2. In section 503 of the Code of Criminal Procedure, 
tion 503, Act V of 1898. 1898 (V- of 1898) (hereinafter referred to as the said Code) ,— 


ia) for sub-section (2), the following sub-section shall be substituted, namely:— 


= 


“(2) When the witness resides in an Indian State the commission may be issued to the 
officer, who is, for the time being, the Political Agent for such State, and when the witness 
resides in a Tribal Area, the commission may be issued to the officer exercising the powers 
of a District Magistrate in, or in relation to, such area.” ; 


(b) for sub-section (4), the following sub-section shall be substituted, namely :— 


“(4) Where the commission is issued to such officer as is mentioned in sub- 


section (2), he may, in lieu of proceeding in the manner laid down in sub-section (3),— 


at 
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(a) delegate his powers and duties under the commission to any officer subordinate to 
him whose powers are not less than those of a Magistrate of the first class in British India, 


(b) where the commission is for the examination of a witness residing in an Indian 
State, forward it for execution to the State Court, if any, recognised by the Crown Repre- 
sentative by notification in the official Gazette as a Court to which commissions may be 
forwarded under this sub-section, within the local limits of whose jurisdiction the witness 
resides.” 

Amendment of sec- 3. I tion 505 of th id Cod 
tion 505, Act V of 1898. . In section ot the said Code,— 


(a) in sub section (1),— 


(i) for the words “and the Magistrate”, the following shall be substituted, namely :— 

“and, exceptina case to which clause (b) of sub-section (4) of section 503 applies, 
the Magistrate” ; 

(ii) after the words “such interrogatories” the following sentence shall be added, 
namely :— 

“In a case to which clause (b) of sub-section (4) of section 503 applies, the officer to 
whom the commission is issued shall forward such interrogatories to the Court to which 
he forwards the commission for execution.” ; 

(2) in sub-section (2), for the word “officer” the following shall be substituted 
namely :— 


“except in a case to which clause (b) of sub-section (4) of section 503 applies, before 
such officer.” 


Amendment “st ees ce 4. In sub-section (1) of section 507 of the said Code, after 


tion 507, Act V of 1898. the = “duly executed,” the following shall be inserted 
4 namely:— 4 


“or, in a case to which clause (b) of sub-section (4) of section 503 applies, ha 
1 i s , S 
again received by the officer by whom it was forwarded to the State Count Been 


THE CODE OF CRIMINAL PROCEDURE (SECOND 
AMENDMENT) ACT, 1943. 
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Act No. XXVIII oF 1943. 








[27th November, 1943. 
An Act further to amend the Code of Criminal Procedure, 1898, 
WHEREAS itis expedient further to amend the Code o 
of 1898), for the purposes hereinafter appearing ; 
It is hereby enacted as follows :— 


f Criminal Procedure, 180g (V 


; 1, This Act may be called THe Cope 
Short title. PROCEDURE (SECOND AMENDMENT) ACT, 1943, ner SAN, 
: 2. To section 198 of the Code of Criminal P 
apa of section 198, (V of 1898) (hereinafter referred to as the said Codey Be 
ct Vo . l following further proviso shall be Kh 


nih added, namely — 
“Provided further that where the husband aggrieved by an offence under secti 

of the said Code is serving in any of his Majesty’s armed forces under ‘conditions re 
are certified by the Commanding Officer as precluding him from obtainin 


A ae g leave of a 
to enable him to make a complaint in person, some other person authorised “by the coe 
in accordance with the provisions of sub-section (1) of section 199-B may, with the leave of 


the Court, make a complaint on his behalf.” 


Amendment of sec- 3. To section 199 of the said Code, the follow; 
tion 199, Act V of 1898. proviso shall be added, namely :— € following further 


“Provided further that where such husband is serving in any of His Majesty 
forces under conditions which are certified by his Commanding Officer as eye ai pah 
from obtaining leave of absence to enable him to make a complaint in person, and where f m 
any reason no complaint has been made by a person having care of the woman as aforesaid. 
some other person authorised by the husband in accordance with the provisions of ak 


AT (1) of section 199-B may, with the leaveof the Court, make a complaint on his 
behalf.” 


Insertion of new sec- 4. After section 199-A of the said Code, t 
tion 199-B in Act V of 1898. section shall be inserted in Chapter XV, namely : 


“190-8, (1) The authorisation of a husband given to another person to mak 
_ ., + plaint on his behalf under the second proviso to section 198 r 
Form of authorisation the second proviso to section 199 shall be in writing, shall bh 
under second proviso to signed or otherwise attested by the . 


husband, : 
section 198 or 199. statement to the effect that he has been oe ae 
allegations upon which the complaint is to be founded, shall 


he following 


ma 
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be countersigned by the Officer referred to in the said provisos, and shall be accompanied by . 


a certificate signed by that Officer to the effect that leave of absence for the purpose : of 
making a complaint in person cannot for the time being be granted to the husband. 

(2) Any document purporting to be such an authorisation and complying with the 
provisions of sub-section (1), and any document purporting to be a certificate required by 
that sub-section shall, unless the contrary is proved, be presumed to be genuine, and shall be 
received in evidence. 


THE INDIAN TEA CONTROL (SECOND AMENDMENT) 
ACT, 1943. 
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Act No. XXIX or 1943, 
[27th November, 1943. 
An Act further to amend the Indian Tea Control Act, 1938. 


WHEREAs it is expedient further to amend the Indian Tea Control Act, 1938 (VIII of 
1938), for the purposes hereinafter appearing ; 
It is hereby enacted as follows :— 


titl 1, This Act may be called THE INDIAN Trea CONTROL 
Short title. (SECOND AMENDMENT) Acr, 1943, 


; 2. In section 1] of the Indian Tea Control Act, 1938 

Amen tment of section 11, (VIr of 1938) (hereinafter referred toas the said Act), for 

Act o : clause (d), the following clause shall be substituted namely :— 

“(d) exported with the previous sanction of the Central Government, within the limits 

prescribed in this behalf, by a Red Cross Society or by any organisation for providing 
amenities for troops overseas.” 

| 3. In section 17 of the said Act, in sub-section (5), after 

Amendment of section 17, the words “the Committee may” the words “with the general 

Act VIII of 1938, or special previous sanction of the Central Government refuse 
i to issue a special export licence or” shall be inserted. 


4. ln sub-section (1) of section 29 of the said Act, for’ 

Antendment of section 29, the words and figures “Where any land which was on the 31st 

‘Act VIII of 1938. day of March, 1943, planted with tea”, the following shall be 
substituted, namely :— 


“Where any land which was at the 3lst day of March, 1933, planted with t inclu- 
ding land planted with tea at the 31st day of March. 1931, from which the original Cale 
had been uprooted and which had not been replanted with tea at the said ‘31st day of March 
1933), or where any land planted with tea after the 31st day of March, 1933—”, 


f 9. In section 33 ofthe said Act, after the words “A 
a a 33, breach of the provision of” the words, brackets and figures 
“sub-section (4) of section 12 or” shall be inserted. 








THE INDIAN COMPANIES (AMENDMENT) ACT, 1943. 


Hi Act No. XXX oF 1943. l 
[27th November, 1943, 
An Act further to amend the Indian Companies Act, 1913, 

f WHEREAS it is expedient further to amend the Indian Companies Act, 1913 (VII of 

1913), for the purposes hereinafter appearing ; l l 
It is hereby enacted as follows :— 
A l. This Act may be called THE INDIAN Com 
Short title. ' (AMENDMENT) ACT, 1943, aoi 
2. In sub-section (1) of section 132 of the Indian Com- 
Amendment of section 132, panies Act, 1913 (VII of 1913) (hereinafter referred to as the 
‘Act VII of 1913. said Act), after the word “company,” the following shall be 
inserted and shall be deemed always to have been inserted, 
namely :— f 
“in accordance with the requirements indicated by the items contained in the form 
marked F in the Third Schedule.” 


3. In sub-section (3) of section 151 of the said Act, for the words “Any such table or 


form, when altered, shall be published in the Official Gazette, 

Amendment of sec- and on such publication shall have effect as if enacted in this 

tion 151, Act VII of 1913. Act,” the following shall be substituted and shall be deemed 
always to have been substituted, namely :— 


ee 
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“Any alteration or addition made under sub-section (1) shall be published in the 
official Gazette, and on such publication the table or form as so altered or the added 
form, as the case may be, shall have effect as if enacted in this Act,” . ` 


4. In Table A in the First Schedule to the said Act, in Regulation 107, after the 
words “the amount of gross ‘income”, the brackets and 
Amendment of First words “(diminished in the case of a banking company by the 
Schedule, Act, VII of 1913. amount of any proyislon made to the satisfaction of the audi- 
tors for bad and doubtful debts)” shall be inserted and shall 
be deemed always to have been inserted. 

i ; 5, Inthe form marked F in the Third Schedule to the 
s Annema ae of OL said Act, the following substitutions shall be made and shall 

ake allah - be deemed always to have been made, namely :— 

(a) in the column headed “CAPITAL AND LIABILITIES”, for the sub-head 
athena ror BAD AND DoustruL Dests”, the following sub-head shall be substituted. 
namely :— 

HPROVISION FOR BAD AND Doustrut DEBTS (IN THE CASE OF COMPANIES OTHER THAN 
BANKING CoMPANIES)” ; | ; 

(b) in the column headed “PROPERTY AND ASSETS”, for the sub-head “Book 
DEBTS”, the following sub-head shall be substituted, namely ;— 

“Boox Dests (OTHER THAN BAp AND DOVUBTFUL DEBTS or A BANKING COMPANY FOR 
WHICH PROVISION HAS BEEN MADE TO THE SATISFACTION OF THE AUDITORS)” - 


